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PREFACE. 


In  the  seventh  edition  of  my  work  on  Criminal  Law, 
such  points  of  evidence  as  are  likely  to  arise  in  Crim- 
inal Trials  are  discussed  as  the  incidents  of  Pleading  and 
Practice.  In  preparing  the  present  edition,  however,  I 
felt  that  it  had  become  necessary  to  separate  these  top- 
ics. This  is  now  done.  To  the  Principles  of  Criminal 
liaw  two  volumes  have  been  assigned ;  to  Pleading  and 
Practice  in  Criminal  Issues,  one  volume.  In  this  volume 
I  have  undertaken  to  present  a  complete  and  systematic 
Treatise  of  Evidence,  so  far  as  is  requisite  for  use  in 
Criminal  Trials.  The  volume,  as  thus  constituted,  has 
a  two-fold  object.  It  completes  the  series  on  Criminal 
Iaw,  of  which  three  volumes  were  published  a  few  weeks 
ago  ;  and  it  is  a  supplement  to  my  work  on  Evidence  in 
Civil  Issues. 

To  Wm.  E.  Russell,  Esq.,  of  Cambridge,  I  am  indebted 

for  aid  in  carrying  this  volume  through  the  press. 

F.  W. 

June  19, 1880. 
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Page    78.  Note  4,  after  ♦*  Hudson  v.  Sute,"  insert  "  6  Tex.  Ap.  866." 

Page  122.  First  line  in  §  148,  change  *<  obligations  "  to  **  allegations." 

Page  1 72.  £nd  of  first  paragraph  of  note,  for  *'  Warren  r.  Nichols,  6  Cow. 
162,"  read  "Warren  v.  Nichols,  6  Met  261;  Wilber  v.  Selden,  6  Cow.  162." 

Page  206.  First  column  of  note,  next  line  to  end,  for  "  §  254 "  read 
"  §  263." 

Page  229.  Note  8,  for  « Infra,  §  804,"  read  **  Infra,  §§  684,  804." 

Page  244.  Note  9,  for  "  8  Heisk."  read  "  8  Heisk." 

Page  286.  Second  line  of  first  column  of  note,  for  *'  4  K.  &  J."  read  "  1  E. 
&  J." 

Page  886.  First  line  of  §  424,  for  "  known  "  read  "  settled." 

Page  899.  Note  4,  for  «  66  N.  J."  read  »*  56  N.  Y." 

Page  566.  First  column,  lines  6  and  7,  erase  the  sentence  beginning  **  In 
sport,"  &C. 


CRIMINAL  EVIDENCE. 


CHAPTER  I. 


PRELIAHNARY  CONSIDERATIONS. 


Proof  of  gailt  must  be  bejond  reasonable 

doubt,  §  1. 
Proof  ie  sufficient  reason  for  a  proposition, 

§2. 
Evidence  is  proof  admitted  on  trial,  §  3. 
Object  of  evidence  is  juridical  conviction, 

§4. 

Analogy  the  means  of  juridical  proof,  §  5. 
Conclusions  to  be  reached  by  a  cumulation 

of  probabilities,  §  6. 
No  evidential  fact  can  be  demonstrated, 

5  7. 

Even  scientific  conclusions  cannot  be  de- 
monstrated, §  8. 

The  highest  expert  testimony  fails  in  this 
respect,  §  9. 


Fallacy  of  distinction  between  "  direct  ^*  and 
"circumstantial  *'  evidence,  §  10. 

All  evidence  is  circumstantial,  §  11. 

Causation  always  an  inference,  §  12. 

And  so  of  identity  of  party  charged,  §  13. 

And  so  of  his  free  agency,  §  14. 

And  so  of  his  sanity,  §  15. 

And  so  of  his  intent,  §  16. 

Witnesses  dependent  on  character  for  credi- 
bility, §  17. 

Perjury  always  possible,  §  18. 

Prejudice  is  conditioned  by  circumstances, 
§19. 

Reasoning  in  such  cases  to  be  logical,  §  20. 

Juridical  value  of  hypothesis,  §  21. 


§  1.  Subject  to  exceptions  to  be  hereafter  specifically  noticed, 
the  tests  for  the  admission  of  evidence  are  the  same  in   p^.^^^  ^^ 
criminal  as  in  civil  issues,   ^s  to  the  weight  of  evi-   S^^]^  n>a«' 

^-  ,     ,  be  beyond 

dence,  however,  when  admitted,  a  fundamental  distinc-  reasonable 
tion  exists.  In  civil  suits  both  parties  are  subjects  of 
the  State,  with  equal  rights  in  the  eye  of  the  law.  For  the  one 
or  the  other  a  verdict  must  be  found,  and  this  verdict  must  be 
on  a  preponderance  of  proof,  however  slight,  no  matter  how  long 
a  jury  may  hesitate,  no  matter  how  evenly  the  scales  may  for  a 
time  hang.  The  parties,  viewing  them  in  the  aggregate,  enter 
the  contest  with  advantages  about  equal,  and  are  entitled  to 
equal  privileges.  On  the  other  hand,  in  a  criminal  prosecution, 
the  State  is  arrayed  against  the  subject ;  it  enters  the  contest 
with  a  prior  inculpatory  finding  of  a  grand  jury  in  its  hands ; 
with  unlimited  command  of  means ;  with  counsel  usually  of  au- 
thority and  capacity,  who  are  regarded  as  public  officers,  and 
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§  1.]  EVIDENCE  IN  CHIMIN AL  CASES.  [CHAP.  I. 

therefore  as  speaking  semi-judicially ;  and  with  an  attitude  of 
tranquil  majesty,  often  in  striking  contrast  to  that  of  a  de- 
fendant engaged  in  a  perturbed  and  distracting  struggle  for 
liberty  if  not  for  life.  These  inequalities  of  position  the  law 
strives  to  meet,  by  the  rule  that  there  is  to  be  no  conviction 
when  there  is  a  reasonable  doubt  of  guilt.  What  is  reasonable 
doubt,  in  this  sense,  has  been  greatly  discussed.  Without  at- 
tempting to  examine  in  detail  the  mass  of  cases  in  which  this 
discussion  has  been  pursued,  we  may  say,  as  a  general  rule,  that 
in  criminal  trials  there  should  be  acquittals  in  all  cases  in  which, 
if  the  issue  were  in  a  civil  suit,  the  verdict  on  the  one  side  or 
the  other  would  rest  on  a  bare  preponderance  of  proof.  )  The 
rule  is  not  that  there  must  be  an  acquittal  in  all  cases  of  doubt, 
because,  as  we  shall  presently  see,  this  would  result  in  acquittals 
in  all  cases,  ^ince  there  is  no  case  without  doubt.  Doubt,  of  the 
character  that  requires  an  acquittal,  must  be  far  more  serious 
than  the  doubt  to  which  all  human  conclusions  are  subject.  It 
must  be  a  doubt  so  grave  and  substantial  as  to  produce,  in  the 
juror  entertaining  it,  long  and  anxious  uncertainty  as  to  the  ver- 
dict he  should  give.^  ^^  It  is  not  mere  possible  doubt ;  because,'' 
says  Chief  Justice  Shaw,'  ^^  everything  relating  to  human  affairs, 
and  depending  upon  moral  evidence,  is  open  to  some  possible  or 
imaginary  doubt.  It  is  that  state  of  the  case  which,  after  the 
entire  comparison  and  consideration  of  all  the  evidence,  leaves  the 
minds  of  the  jurors  in  that  condition,  that  they  cannot  say  they 
feel  an  abiding  conviction  to  a  moral  certainty  of  the  charge."  ^ 

1  Infra,  §  330;   R.  v.  Tichborne,  Killer  v.  Sute,  4  Blackf.  552;  Sumner 

Cockburn,   C.  J.   ii.   816;   U.    S.    v.  v.  State,  5  Biackf.  579;  Line  v.  State, 

Foalke,  6  McLean,  349;  Com.  v.  Stur-  51  Ind.  172;  Jarrell  t*.  State,  58  Ind. 

devant,  Whart.onHom.  App.;  Com.  v.  293;    £arll   t;.   People,    73    111.   329; 

Harman,  4  Barr,  270;  Com.  v.  Drum,  State  v,  Collins,  20  Iowa,  85;  State 

58  Penn.  9 ;  Green  i7.  Com.  83  Penn.  v.  Dineen,    10  Minn.  407;    State  t*. 

St.75;Uoliowa/r.  Com.  UBush,  344;  Kover,  13  Nev.  17  ;  State  v.  Hamil- 

Giles  V,  State,  6  Ga.  285;  Malone  v.  ton,  13  Nev.  386;  Shultz  v,  Sute,  13 

State,  49  Ga.  210;  Moughon  v.  State,  Tex.  401 ;  State  v.  Glass,  5  Oreg.  73; 

57  Ga.  102;  Winter  v.  Sute,  20  Ala.  People  v.  Shuler,  28Cal.493;  People 

39;  Williams  v.  State,  52  Ala.  411;  v.  Ah  Sing,  51  Cal.  372. 
Owens  V,  State,  52  Ala.  400;  Ra/  r.        ^  Bemis's  Webster  case,  190;  Com. 

State,  50  Ala.  104;  Cohen  v.  State,  v.    Webster,    5   Cush.  320;   Com.    r. 

50  Ala.  108;  Bowler  v.  State,  41  Miss.  Goodwin,    14  Gray,   55.     See  R.   v. 

570;  Garrard  v.  State,   50  Miss.  147;  White,  4  F.  &  F.  383. 
State   0.  Schoenwald,   31   Mo.   147;        «  See  also  1  Phillips  £v.  156;  1 
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CHAP.  I.]  PRELIMINARY   CONSIDERATIONS.  [§  2. 

§  2.  Proof  is  the  sufficient  reason  for  assenting  to  a  propo^ 
sition  as  true.     It  is  a  rea«ow,  because  our  whole  sys-  proofisthe 
tem  of  jurisprudence  rests  on  the  assumption  that  the  J^]^^n  for 
person  to  whom,  as  a  juror  or  judge,  is  committed  the  a  propo- 
determination  of  a  litigated  issue,  is  governed  by  his 
reasoning  faculties  in  coming  to  the  decision  he  is  to  give.     It 
in  no  way  derogates  from  this  position  that  in  many  cases  we  are 

Starkie  on  Et.  478;  3  Greenl.  Ev.  §  eminent  judges  to  explain  the  other; 

29;  People  v,  Bennett,  49  N.  T.  144;  and  each  signifies  such  proof  as  sat- 

Donelly  i;.    State,  2  Dutch.  (N.  J.)  isfies  the  judgment  and  consciences 

601;  French  v.   State,    12  Ind.  670;  of  the  jury,  as  reasonable  men,  and 

James  r.   State,  45  Miss.  572;  State  applying  their  reason  to  the  evidence 

r.  Ostrander,  18  Iowa,  485 ;  Filkin-  before  them,  that  the  crime  charged 

ton  V.  State,  19  Tex.  214.  has  been  committed  by  the  defendant, 

"  The  phrase,  *  moral  certainty,'  and  so  satisfies  them  as  to  leave  no 
has  been  introduced  into  our  jurispru-  other  reasonable  conclusion  possible.'* 
dence  from  the  publicists  and  meta-  Gray,  C.  J.,  Commonwealth  v.  Cost- 
physicians,  and  signifies  only  a  very  ley,  118  Mass.  21. 
high  degree  of  probability.  It  was  **  A  reasonable  doubt  must  be  an 
observed  by  Pufendorf,  that  *  When  honest  and  conscientious  difficulty  in 
we  declare  such  a  thing  to  be  morally  believing ;  one  not  merely  subtle  or 
certain,  because  it  has  been  confirmed  ingenious,  it  must  arise  out  of  the 
by  credible  witnesses,  this  moral  cer-  evidence,  and  not  be  fanciful,  or  be 
titude  is  nothing  else  but  a  strong  pre-  conjured  up  to  escape  consequences ; 
sumption  grounded  on  probable  rea-  it  must  strike  the  mind  with  such  force 
sons,  and  which  very  seldom  fails  and  as  to  compel  it  to  pause  in  yielding 
deceives  us.'  Law  of  Nature  and  belief."  Agnew, C. J.,Meyer9.  Com. 
Nations  (£ng.  ed.  1749),  book  i.  c.  83  Penn.  St.  131. 
2,  8.  11.  '  Probable  evidence,'  says  As  to  burden  of  proof  see  infra,  §§ 
Bishop  Butler,  in  the  opening  sentence  319  et  seq.  As  to  corpus  delicti  see 
of  his  Analogy,  '  is  essentially  dis-  infra,  §§  324  6^  tteq.  As  to  alibi  see  § 
tiDguished  from  demonstrative  by  this,  333;  provocation,  see  §  334;  necessity, 
that  it  admits  of  degrees,  and  of  all  see  §  335;  insanity,  see  §  336.  As  will 
Tariety  of  them,  from  the  highest  be  seen  (infra,  §§  333  e<  ^qOi  ^^^  ^^ 
moral  certainty  to  the  very  lowest  as  to  reasonable  doubt  applies  to  the 
presamption.'  whole  of  the  prosecution's  case.   Thus, 

**  Proof  '  beyond  a  reasonable  doubt '  where  it  is  doubtful  which  of  two  per- 
is not  beyond  all  possible  or  imaginary  sons,  between  whom  there  was  no  con- 
doubt,  but  such  proof  as  precludes  cert,  shot  the  deceased,  the  doubt  must 
every  reasonable  hypothesis  except  operate  to  work  an  acquittal.  People 
that  which  it  tends  to  support.  It  is  v.  Woody,  45  Cal.  289. 
proof  *to  a  moral  certainty,'  as  dis-  The  remarks  on  this  topic  in  the 
tioguished  from  an  absolute  certainty,  charge  of  Cockburn,  C.  J.,  in  the 
As  applied  to  a  judicial  trial  for  crime,  Tichborne  case  (Trial,  &c.  ii.  816),  are 
the  two  phrases  are  synonymous  and  peculiarly  worthy  of  consideration, 
equivalent;   each  has  been  used  by 
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§  2.]  EVIDENGE  IN  GBIMINAL  GASES.  [CHAP.  I. 

led,  and  led  correctly,  to  conclusions  by  the  authority  of  others ; 
since  there  is  no  higher  exercise  of  reason  than  that  of  deciding, 
in  matters  in  which  we  have  not  ourselves  the  materials  or  apti- 
tude for  forming  a  judgment,  to  what  sources  we  shall  resort  for 
advice,  and  then,  when  we  have  made  this  decision  to  the  best  of 
our  powers,  adopting  and  acting  on  the  advice  givenj  And  the 
reason  must,  at  the  same  time,  be  sufficient;  it  must  not  be  a 
whim,  known  by  us  to  be  such.  We  must  feel  it  to  be  strong 
enough  to  justify  us  in  the  conclusion  we  adopt.  And  in  crim- 
inal trials  this  conclusion,  as  we  have  seen,  must  be  beyond  rear 
sonable  doubt.  A  juror,  to  state  the  proposition  before  us  in  the 
concrete,  is  bound  to  take  into  consideration,  in  making  up  his 
judgment,  only  two  classes  of  facts  :  first,  those  that  are  put  in 
evidence  in  the  case ;  and,  secondly,  those  of  common  notoriety. 
In  arguing  from  these  facts  he  must  act  according  to  his  own 
lights,  and  must  not  agree  to  a  verdict  of  conviction  unless  he  con- 
scientiously holds  that  guilt  is  proved  beyond  reasonable  doubt. 
The  conscience  under  which  he  acts  must  be  his  own  conscience  ; 
the  reason  his  own  reason.  But  among  the  arguments  he  is 
bound  to  consider  are  the  inferences  drawn  from  these  facts  by 
those  persons  to  whom  the  law  requires  him  to  listen  on  the  trial 
of  the  cause.  These  persons  are  counsel  engaged  in  arguing  the 
case ;  the  judge,  to  whom  belongs  the  office  of  adjudicating  the 
law,  and,  in  most  jurisdictions,  of  summing  up  the  facts ;  and  his 
fellow-jurors,  with  whom  it  is  his  duty  to  deliberate.  Keeping 
this  distinction  in  mind,  two  important  sanctions  are  preserved. 
The  first  is,  that  no  case  is  to  be  decided  on  facts  which  are  not 
either  of  common  notoriety,  or  are  proved  in  open  court  accord- 
ing to  the  rules  of  law.  The  second  is  that  while  each  juror 
finds  his  verdict  according  to  his  own  lights,  and  in  obedience 
to  his  own  conscience,  he  is  aided  in  coming  to  his  conclusion, 
not  merely  by  professional  and  judicial  advice,  but  by  consulta- 
tions with  his  associates.  The  verdict  may  be  a  compromise. 
But  it  is  not  a  compromise  adopted  unreasonably,  or  under  coer- 
cion. It  is  a  compromise  which  is  reasonable  and  conscientious, 
so  far  as  concerns  each  party  assenting  to  it,  because  authority, 
in  the  sense  in  which  it  is  above  defined,  is  here,  as  well  as  in 
multitudinous  analogous  cases,  one  of  the  legitimate  arguments 
by  which  a  conclusion  is  reasonably  and  conscientiously  reached. 
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§  3.  "  Proof,"  in  the  sense  in  which  the  term  is  here  used,  has 
a  wider  meaning  than  "  evidence."     Evidence  includes  Evidence 
the  reproduction,  before  the  determining  tribunal,  of  adnvTtted 
facts  either  notorious  or  verified  in  open  court.     Proof,   ^^  '"■^* 
in  addition,  includes  presumptions  either  of  law  or  fact,  and  cita- 
tions of  law,^  and  comprehends  all  the^  grounds  on  which  a  con- 
clusion in  a  litigated  case  may  be  reached.     Evidence,  when  not 
matter  of  notoriety,  recognized  as  such  by  the  court,  is  adduced 
only  by  the  parties,  through  witnesses,  documents,  or  inspection. 
Proof  may  be  adduced  by  counsel  in  argument,  or  by  the  judge 
in  summing  up  a  case.^ 

§  4.  For  the  purposes  of  public  justice,  it  is  essential  to  main- 
tain with  rigor  the  distinction  between  juridical  (ven-  object  of 
tas  juridica^  forensis)  and  moral  truth.  I  may  have,  Jurf^lJ^  " 
for  instance,  as  a  juror,  a  moral  conviction  of  the  guilt  conviction. 
of  a  defendant  on  trial.  He  may  have  confessed  his  guilt  to 
me ;  or  I  may  have  learned  from  persons,  not  called  as  witnesses, 
facts  inconsistent  with  his  innocence.  This,  however,  is  not  to 
be  permitted  to  have  the  slightest  effect  on  my  juridical  reason- 
ing ;  for,  to  punish  even  a  guilty  man  without  juridical  certainty 
of  his  guilt  would  be  recognizing  a  principle  fatal  to  public  jus- 
tice. The  defendant  is  a  bad  man,  it  may  be  argued,  and  it  is 
better  for  the  community  that  he  should  be  put  in  prison ;  or 
he  belongs  to  a  political  or  religious  party  which  it  is  important 
to  suppress ;  or  we  have  private  information  convincing  us  of  his 
^ilt ;  or  he  has  acted  fraudulently  or  oppressively  in  so  many 
other  matters  that  it  may  be  inferred  that  he  acted  fraudulently 
or  oppressively  in  those  under  investigation ;  and  hence  he  should 
be  convicted.  If  such  considerations  are  to  be  received  to  affect 
the  judgment  of  court  or  jury,  there  would  be  no  case  tried  in 
^iv'hich  some  prejudice,  popular  or  personal,  on  the  part  of  the 
adjudicating  tribunal,  would  not  be  made  the  basis  of  a  verdict. 
If  so,  not  only  would  innocent  men  be  convicted  in  consequence 
of  prejudices  extra- judicially  invoked  against  them,  but  guilty 
men  would  escape  in  consequence  of  prejudices  extra-judicially 
iuToked  in  their  favor.     The  only  safe  course,  therefore,  is  to 

*  See  Harvey  v.  Smith,  17lnd.  272.    to  bring,  the  mind  to  a  just  convic- 

*  Mr.  Livingston   (Works,  ed.  of    tion  of  Uie  truth  or  falsehood  of  the 
1873,  1.419)  defines  evidence  to  be    fact  asserted  or  denied." 

*  *  tliat  which  brings,  or   contributes  <5 


§  5.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  I. 

found  tlie  verdict  exclusively  on  evidence  duly  received,  and  on 
inferences  logically  to  be  drawn  from  such  evidence.  The  issue 
in  this  way  is  made  dependent  upon  the  best  proof  that  can  be 
obtained  ;  and  the  defendant  is  able  to  meet  the  evidence  ad- 
duced against  him,  to  overcome  it,  if  he  can,  by  counter  testi- 
mony, and  to  have  notice  of,  and  refute  if  he  can,  the  infer- 
ences drawn  from  the  case  of  the  prosecution.  The  distinction 
before  us  is  illustrated  in  criminal  prosecutions  by  the  exclusion 
from  the  jury-box  of  all  persons  who  have  formed  such  an  opin- 
ion on  the  case  as  will  interfere  with  their  coming  to  an  un- 
biased conclusion  on  the  proofs  admitted  on  the  trial,  and  by  the 
direction  of  the  court  to  the  jurors  to  be  influenced  by  no  con- 
siderations not  sustained  by  such  proofs.  And  a  still  more  com- 
plete announcement  of  the  principle  is  to  be  found  in  the  great 
exclusionary  tests  adopted  in  this  respect  by  all  jurisprudences. 
No  evidence  is  to  be  admitted,  in  a  criminal  issue,  which  does 
not  bear  on  the  question  whether  the  defendant  did  a  particular 
act  specifically  charged  against  him.  And  no  evidence  is  to  be 
received  which  is  a  second  hand  rendering  of  testimony  not  pro- 
duced, though  producible,  by  which  a  higher  degree  of  certainty 
could  be  secured. 

§  5.  Jurisprudence,  as  we  are  reminded  by  Mr.  Bentham,  is 
Analogy  the  Science  of  conflicting  analogies  ;  the  object  of  proof 
S^jm^fdicai  ^®  *^  show  what  analogies  are,  and  what  are  not,  appli- 
proof.  cable.     "  The  inference  of  analogy  is  an  inference  from 

particulars  or  individuals  to  a  coordinate  particular  or  individual. 
Its  scheme  is  the  following :  — 

M.  is  P. 

S.  is  similar  to  M. 

S.  is  P. 

Or  more  definitely,  since  it  also  gives  that  in  which  the  similar- 
ity consists,  the  following :  — 

M.  is  P. 
M.  is  A. 
S.  is  A. 

S.  is  P."  1 

^  Ueberweg's  System  der  Logik,  Bonn,  1857,  §  182.    I  have  consulted 
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In  other  words,  we  say  :  — 

"  M.  who  fled  from  trial,  was  guilty  ; 
S.  is  similar  to  M.  in  fleeing  from  trial : 
Therefore  S.  is  guilty." 

But  to  test  the  force  of  such  an  argument  we  must  first  inquire 
how  far  we  can,  by  induction,  reach  a  general  proposition  which 
can  be  a  sound  basis  for  a  conclusion  afifecting  S.  with  the  same 
taint  as  is  attached  to  M.  If,  for  instance,  our  induction  is 
sufficiently  extensive  to  enable  us  to  say,  "  All  persons  who  flee 
from  justice  are  guilty,"  we  then  can  conclude  that,  because  S. 
flees  from  justice,  S.  is  guilty.  But  if  the  general  proposition 
which  we  reach  is  nothing  more  than  this,  "  The  chances  are  one 
to  three  that  a  person  fleeing  from  justice  is  guilty  ; "  then  all 
that  we  can  conclude  as  to  S.,  who  flees  from  justice,  is  that  it  is 
one  to  three  that  S.  is  guilty. 

§  6.  Hence  it  is  that  when  we  reach  a  conclusion  as  to  the 
guilt  or  innocence  of  a  person  on  trial  it  is  by  the  cumu-  Conciasion 
lation  of  probabilities,  of  which  one  alone  is  inadequate  J^cumuii^^ 
(unless  in  very  exceptional  cases)  to  sustain  a  conclu-  ^^^'l^^ui-, 
sion.  Thus,  to  take  a  case  of  larceny  for  illustration,  ties, 
it  is  one  to  five  that  because  A.  was  seen  prowling  about  the 
premises  a  short  time  before,  he  is  guilty  ;  it  is  one  to  five  that 
because  at  the  time  he  had  a  sudden  accession  of  unexplained 
wealth,  he  is  guilty  ;  it  is  one  to  five  that  because  he  displayed 
peculiar  tremor  when  arrested,  he  is  guilty  ;  it  is  one  to  two  that 
because  he  was  unable  to  explain  his  possession  of  some  parts  of 
the  stolen  property,  he  is  guilty. 

It  is  true  that  we  may  suppose  a  case  in  which  there  is  what 
is  called  "  direct "  testimony  to  the  fact  of  guilt ;  but  when  we 
examine  this  testimony,  as  will  presently  be  seen,  we  find  that  it 
derives  its  weight  from  circumstances.^ 

Lindsay's  translation  in  the  above  which  was  a  case  of  homicide  hy 
rendering.  Mr.  Lindsay  refers  to  shooting,  the  defendant  requested  the 
Mill's  Logic,  ii.  p.  122,  ff.;  De  Mor-  court  to  instruct  the  jury  that  they 
gaii*8  Formal  Logic,  or  Calculus  of  must  consider  separately  every  ma- 
Inference,  Necessary  and  Probable,  terial  allegation  in  the  indictment,  in- 
pp.  170-210;  and  Boole's  Laws  of  eluding  time,  place,  and  means,  and 
Thooght,  pp.  243-899.  that  the  fact  that  they  might  find  any 
^  hi  Ck>m.  V.  Costley,  118  Mass.  1,  one  allegation  proved  must  not  be 
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§  7.  No  evidential  fact,  therefore,  we  may  broadly  state,  can 
be  demonstrated.     The  most  that  we   can  reach  is  a 

No  evi-            .    •                   .  ...                         X 

dentjai  high  probability  that  the  fact  in  question  is  true.  "  I 
demon-  conceive  that  it  is  impossible  even  to  expound  the  prin- 
strated.       ciplcs  and  method  of  induction,  as  applied  to  natural 

taken  to  aid  in,  or  be  connected  with,  has  but  a  small  valuei  unless  each  of 

the  determination  of  any  other  allega-  the  quantities  m,  n,  &c.,  be  nearly 

tion.    The  court  instructed  the  jury  unity. 

that  every  material  fact  essential  to  <^  But  it  is  particularly  to  be  noticed 
establish  the  offence  must  be  found  that  the  probability  thus  calculated  is 
separately,  in  the  sense  that  it  must  not  the  whole  probability  of  the  con- 
be  found  and  established  in  their  elusion,  but  that  only  which  it  de- 
minds  ;  but  that  it  was  not  necessary  rives  from  the  premises  in  question, 
for  them  to  separate  the  facts  in  find-  Whately's  ^  remarks  on  this  subject 
ing,  nor  to  detach  one  fact  from  an-  might  mislead  the  reader  into  sup- 
other;  that  if  they  found  clearly  that  posing  that  the  calculation  is  com- 
the  defendant  shot  the  pistol,  that  pleted  by  multiplying  together  the 
fact  might  be  used  in  connection  with  probabilities  of  the  premises.  But  it 
the  other  evidence  in  finding  the  other  has  been  fully  explained  by  De  Mor- 
facts  involved  in  the  indictmenti  such  gan  ^  that  we  must  take  into  account 
as  malice ;  that  it  of  course  must  aid,  the  antecedent  probability  of  the  con- 
will  aid,  in  connection  with  the  evi-  elusion  ;  A  may  be  C  for  other  rea- 
dence  of  his  whereabouts ;  and  might  sons  besides  its  being  B,  and,  as  he 
aid  in  fixing  the  time,  the  place,  the  remarks,  *  It  is  difficult,  if  not  impos- 
means.  It  was  ruled  by  the  Supreme  sible,  to  produce  a  chain  of  argument 
Court  that  the  defendant  had  no  of  which  the  reasoner  can  rest  the  re- 
ground  of  exception.  suit  on  those  arguments  only.'  We 
'*  The  truth  of  a  conclusion  may  be  must  also  bear  in  mind  that  the  fail- 
regarded  as  a  compound  event,  de-  ure  of  one  argument  does  not,  except 
pending  upon  the  premises  happen-  under  special  circumstances,  disprove 
ing  to  be  true;  thus,  to  obtain  the  the  truth  of  the  conclusion  it  is  in- 
probability  of  the  conclusion,  we  must  tended  to  uphold,  otherwise  there  are 
multiply  together  the  fractions  ex-  few  truths  which  could  survive  the  ill- 
pressing  the  probabilities  of  the  prem-  considered  arguments  adduced  in  their 
ises.  Thus,  if  the  probability  is  ^  favor.  But  as  a  rope  does  not  nec- 
that  A  is  B,  and  also  ^  that  B  is  C,  e^sarily  break  because  one  strand  in 
the  conclusion  that  A  is  C,  on  the  it  is  weak,  so  a  conclusion  may  de- 
ground  of  these  premises,  is  ^  X  ^  or  pend  upon  an  endless  number  of  con- 
^.  Similarly  if  there  be  any  number  siderations  besides  those  immediately 
of  premises  requisite  to  the  establish-  in  view.  Even  when  we  have  no  other 
ment  of  a  conclusion  and  their  prob-  information  we  must  not  consider  a 
abilities  be  m,  n,  p,  g,  r,  &c.,  the  statement  as  devoid  of  all  probabili- 
probability  of  the  conclusion  on  the  ty.  The  true  expression  of  complete 
ground  of  these  premises  is  m  X  ^  X  doubt  is  a  ratio  of  equality  between 
p  X  g  X  r  X  '  '  '  •    ^^Is  product  the  chances  in  favor  of  and  against  it; 

1  Elements  of  Logic,  book  iii.  sections  3  Encyclopedia  Metrop.  art.  Probabilities, 

11  and  18.  p.  400. 
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phenomena,  in  a  sound  manner,  without  resting  them  upon  the 
theory  of  probability.  Perfect  knowledge  alone  can  give  cer- 
tainty, which  is  clearly  beyond  our  capacities.  We  have,  there- 
fore, to  content  ourselves  with  partial  knowledge,  —  knowledge 
mingled  with  ignorance  producing  doubt."  ^  '*  Inferences  which 
we  draw  concerning  natural  objects  are  never  certain  except  in 

a  hypothetical  point  of  view Even  the  best  established 

laws  of  physical  science  do  not  exclude  false  inference."*  "  Like 
remarks  may  be  made  concerning  all  other  inductive  inferences."  ^ 


and  this  ratio  is  expressed  in  the  prob- 
ability ^. 

"  Now,  if  A  and  C  are  wholly  un- 
known things,  we  have  no  reason  to 
believe  that  A  is  C  rather  than  A  is 
not  C.  The  antecedent  probability  is 
then  ^.  If  we  also  have  the  proba- 
bilides  that  A  is  B  ^,  and  that  B  is 
C  -I,  we  have  no  right  to  suppose  that 
the  probability  of  A  being  C  is  re- 
duced by  the  argument  in  its  favor. 
If  the  conclusion  is  true  on  its  own 
grounds,  the  failure  of  the  argument 
does  not  afiect  it ;  thus  its  total  prob- 
ability is  its  antecedent  probability, 
added  to  the  probability  that  this  fail- 
ing, the  new  argument  in  question  es- 
tablishes it.  There  is  a  probability  ^ 
that  we  shall  not  require  the  special 
argument ;  a  probability  \  that  we 
shall,  and  a  probability  \  that  the 
argument  does  in  that  case  establish 
it.  Thus  the  complete  result  is  ^  -f- 
i  X  ^9  or  f.  In  general  language, 
if  a  be  the  probability  formed  on  a 
particular  argument,  and  c  the  an- 
tecedent probability,  then  the  general 
result  is  I — (I  —  a)  (I  —  c),  or  a 
-f-  c  —  ac.  We  may  put  it  still  more 
generally  in  this  way :  Let  a,  6,  c,  d, 
&c.,  be  the  probabilities  of  a  conclu- 
sion grounded  on  various  arguments 
or  considerations  of  any  kind.  It  is 
only  when  all  the  arguments  fail  that 
our  conclusion  proves  finally  untrue ; 
the  probabilities  of  each  failing  are 
respectively  I — a,  I  —  6,  I  —  c,  &c. ; 


the  probability  that  they  will  all  fail 
(I  — a)  (1  —  6)  (I  — c)  .  .  .  .; 
therefore,  the  probability  that  the  con- 
clusion will  not  fail  is  I  —  (I  —  a)  (I 

—  6)   (I  —  c)  &c On   this 

principle  it  follows  that  every  argu- 
ment in  favor  of  a  fact,  however  flim- 
sy and  slight,  adds  probability  to  it. 
When  it  is  unknown  whether  an  over- 
due vessel  has  foundered  or  not,  every 
slight  indication  of  a  lost  vessel  will 
add  some  probability  to  the  belief  of 
its  loss,  and  the  disproof  of  any  par- 
ticular evidence  will  not  disprove  the 
event."  Jevons*  Principles  of  Science, 
i.  239. 

^  Jevons'  Principles  of  Science,  i. 
224. 

^  Ibid.  271  et  seq. 

•  Ibid.  p.  274. 

'*  Probable  evidence  is  essentially 
distinguished  from  demonstrative  by 
this,  that  it  admits  of  degrees,  and 
of  all  variety  of  them^  from  the  high- 
est moral  certainty  to  the  very  lowest 
presumption.  We  cannot,  indeed, 
say  a  thing  is  probably  true  upon  one 
very  slight  presumption  for  it ;  be- 
cause, as  there  may  be  probabilities 
on  both  sides  of  a  question,  there  may 
be  some  against  it ;  and  though  there 
be  not,  yet  a  slight  presumption  does 
not  beget  that  degree  of  conviction 
which  is  implied  in  saying  a  thing  is 
probably  true.  But  that  the  slightest 
possible  presumption  is  of  the  nature 
of  a  probability  appears  from  hence  - 
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*^  No  matter  of  fact,  that  is  to  say,  no  actaal  phenomenon  of  ex- 
ternal nature,  can,  in  any  possible  state  of  human  knowledge,  be 
a  matter  of  demonstration."  ^  There  is  no  statement,  however 
simple,  as  will  presently  be  seen  more  fully,  that  does  not  con- 
tain at  least  four  elements  of  incertitude.  (1.)  Language  in 
itself  more  or  less  ambiguous.  (2.)  Doubt  as  to  the  identity  of 
the  subject ;  e.  g.  W.  testifies  that  A.  did  a  particular  thing, 
and  the  question  is  whether  A.  was  the  person  whom  W.  really 
saw.  (3.)  Doubt  as  to  the  copula ;  t.  e.  it  can  never  be  per- 
fectly demonstrated  whether  what  A.  did  was  a  real  or  only  an 

that  such  low  presumption,  often  re-  jette  It  Terreur,  d'dtudier  les  probabil- 

peated,   will  amount  even   to  moral  it^s  avec  autant  de  soin,  que   nous 

certainty.     Thus  a  man's  having  ob-  apprenons  Tarithm^tique,  et  la  g^m^ 

served  the  ebb  and  flow  of  the  tide  trie.' 

to-day  affords  some  sort  of  presump-  *'  Voltaire  wrote  this  passage  in  an 

tion,  though  the  lowest  imaginable,  Essay  not  on  religion,  but  on  judicial 

that  it  may  happen  again  to-morrow;  inquiries  (Essai  sur  les  Probabilitds  en 

but  the  observation  of  this  event  for  fait  de  Justice),  and  the  statement  of 

80  many  days,  and  months,  and  ages  principle  which  it  propounds  is  per- 

together,  as  it  has  been  observed  by  haps  on  that  account  even  more  valu- 

mankind,  gives  us  a  full  assurance  able. 

that  it  will."    Butler's  Analogy,  Int.  "  If  we  consider  subjectively  the  rea- 

adopted  by  Gray,  C.  J.  118  Mass.  21.  sons  upon  which  our  judgments  rest, 

Compare  Balfour's  Defence  of  His-  and  the  motives  of  our  practical  in- 

toric  Doubt,  London,  1879.  tentions,  it  may  in  strictness  be  said 

""  The  proposition  of  Bishop  Butler,  that  absolutely  in  no  case  have  we 

that  probability  is  the  guide  of  life,  is  more  than  probable  evidence  to  pro- 

not  one  invented  for  the  purposes  of  ceed  upon ;  since  there  is  always  room 

his  argument,  nor  held  by  believers  for  the  entrance  of  error  in  that  last 

alone.     Voltaire  has  used  nearly  the  operation  of  the  percipient  faculties 

same  words :  —  of   men,  by  which  the  objective  be- 

*' '  Presque  toute  la  vie  humaine  roule  comes  subjective;  an  operation  ante- 
sur  les  probabilitds.  Tout  ce  qui  n'est  cedent,  of  necessity,  not  only  to  ac- 
pas  ddmontr^  aux  yeux,  ou  reconnu  tion,  or  decision  upon  acting,  but  to 
pour  vrai  par  les  parties  dvidemment  the  stage  at  which  the  perception  be- 
int^ress^es  li  le  nier,  n'est  tout  au  plus  comes  what  is  sometimes  called  a 
que  probable.  L'incertitude  ^tant  <  state  of  consciousness.' "  Gladstone, 
presque  tou jours  le  partage  de  I'hom-  Gleanings  of  Past  Years,  vol.  vii.  p. 
me,  vous  vous  ddtermineriez  tr^s-rare-  154,  London,  1879. 
ment,  si  vous  attendiez  une  ddmon-  ^  Mansel  on  the  Limits  of  Demon- 
stration. Cependant  il  faut  prendre  strative  Science,  Letters,  Lectures,  &c. 
un  parti;  et  il  ne  faut  pas  prendre  au  1878,  p.  98  ;  and  see  Coleman  v.  State, 
hasard.  II  est  done  n^cessaire  k  notre  59  Ala.  52. 
nature  faible,   aveugle,  tou  jours  su-  ^ 
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apparent  act.     (4.)  Doabt  as  to  the  object ;  i,  e.  whether  the 
object  operated  upon  was  or  was  not  B. 

§  8.   Undoubtedly  scientific  conclusions,  so  far  as  they  deal 
with  abstractions,  can  be  demonstrated.     It  is  demon-  Even  eci- 
strable,  for  instance,  that  a  straight  line  is  the  shortest  cW^nr*^" 
distance  between  two  points;  but  no  particular  road  cannot  be 

*  '  *  demon- 

between  two  places  (e.  g.  New  York  and  Boston)  can  strated. 
be  demonstrated  to  be  perfectly  straight.^  If  we  assume  a  per- 
fectly unresisting  medium,  and  a  perfectly  constructed  pistol,  we 
can  determine  beforehand  what  will  be  the  course  of  a  ball  sent 
by  such  a  pistol  through  such  a  medium ;  but  we  cannot  before- 
hand determine  absolutely  the  course  of  a  pistol  ball  which 
passes  through  the  human  frame.^  It  is  a  demonstrable  conclu- 
sion that  two  bodies  equal  to  a  third  are  equal  to  each  other,  and 
on  this  our  whole  system  of  measurement  and  weight  rests.  The 
proposition,  however,  as  we  now  give  it,  is  an  abstraction,  touch- 
ing in  no  respect  our  practical  life.  When  we  come  to  the  con- 
crete question,  whether,  for  instance,  two  yards  of  cloth,  sepa- 
rately measured  by  the  same  standard,  have  the  same  length,  or 
whether  two  pounds  of  coffee  weighed  separately  in  the  same 
scales  have  the  same  weight,  then  a  conclusion  can  be  only  proxi- 
mately reached. 

§  9.  We  may  turn  for  further  illustration  to  physical  science 
in  her  most  solemn  attitude,  when  she  stands  with  up-  Even  the 
lifted  hand  in  the  witness-box,  and  swears,  by  the  most  ^ft  test?^" 
sacred  sanctions  that  the  law  can  propose,  to  tell,  as  to  JIJ^Sus^"^' 
the  particular  matters  propounded  to  her,  the  truth,  the  respect, 
whole  truth,  and  nothing  but  the  truth.     The  cases  in  which  she 


^  '*In  measurement  we  can  never 
attain  perfect  coincidence.  Two  meats- 
urements  of  the  same  base  line  in  a 
suryey  may  show  a  difference  of  some 
inches,  and  there  may  be  no  means  of 
knowing  which  is  the  better  result. 
A  third  measurement  would  probably 
agree  with  neither.  To  select  any  one 
of  the  measurements  would  imply  that 
ire  knew  it  to  be  the  most  nearly  cor- 
rect one,  which  we  do  not.  In  this 
state  of  ignorance,  the  only  guide  is 
the  theory  of  probability,  which  proves 


that  in  the  lon^  run  the  mean  of  dif- 
ferent  quantities  will  come  nearly  to 
the  truth.  In  all  other  scientific  oper- 
ations whatsoever,  perfect  knowledge 
is  impossible,  and  when  we  have  ex- 
hausted all  our  instrumental  means  in 
the  attainment  of  truth,  there  is  a 
margin  of  error  which  can  only  be 
safely  treated  by  the  principles  of 
probability."  Jevons'  Principles  of 
Science,  i.  280-31. 

^  See  Saunders  o.   State,  87  Tex. 
810.    Infra,  §  771. 
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is  thus  required  to  speak  are  not  rare  or  exceptioual.  There 
is  no  topic,  humble  or  sublime,  within  the  whole  range  of  phys- 
ical investigation,  as  to  which  she  is  not  called  upon  to  testify. 
Wherever  there  is  a  specialty  in  which  there  is  an  expert,  there 
the  expert  may  be  examined  as  to  the  specialty.  Hence  we  have 
had  experts  examined  as  to  the  measurements  by  astronomers  of 
the  stars,  and  as  to  the  measurements  by  tailors  of  coats.  We 
have  had  experts  examined  as  to  the  habits  of  fish  seeking  to 
ascend  in  the  spring  on  Maine  rivers,  and  as  to  the  habits  of 
cattle  as  they  sweep  in  droves  over  the  Texas  plains.  We  have 
had  them  examined  as  to  whether  sewerage  produces  certain  in- 
fusoria, and  whether  these  infusoria  produce  pestilence.  There 
is  not  a  poison  as  to  which  their  testimony  is  not  invoked  ;  there 
is  not  a  wound  whose  effects  they  may  not  be  called  to  detail. 
What  the  telescope  can  assure  us  of ;  what  the  microscope  can 
assure  us  of  ;  what  we  can  be  assured  of  by  chemical  tests  ;  what 
we  can  be  assured  of  by  careful  induction  produced  by  long  and 
accurate  observation  —  as  to  all  these  lines  of  information  ex- 
perts are  summoned  to  give  their  testimony  under  oath.  They 
are,  in  the  main,  highly  cultivated  men,  sensitively  conscientious. 
They  are  usually  selected  from  among  the  front  ranks  of  their 
class.  They  have  ample  time  given  to  them  for  their  investiga- 
tions. They  are  liberally  paid  for  their  services,  so  as  to  enable 
them  to  take  any  trouble  requisite  for  their  special  inquiries. 
Yet,  notwithstanding  this,  there  is  scarcely  a  case  in  which  ex- 
pert testimony  is  summoned  where  we  do  not  find,  after  two  or 
three  experts  have  testified  on  one  side,  about  the  same  number 
ready  to  testify  on  the  other  side.  Not  only  do  they  give  U8 
their  evidence,  however  positive  may  be  their  assei-tions,  proba- 
ble proof  as  distinguished  from  absolute  demonstration,  but,  whea 
we  weigh  their  testimony,  we  find  that  we  have  to  add  to  the 
doubt  incident  to  all  probable  proof  a  new  set  of  doubts  as  to 
the  authority  of  the  several  experts.^ 

^  See  infra,  §  420.  deepest  interest.     On  the  education 

Human  disease,  to  take  a  promi-  of  those  devoting  themselves  to  this 

nent  illustration,  is  an  object  to  which  study  the  greatest  care  and  expense 

physical  science  has  been  directed  for  have  been  lavished ;  they  have  beea 

centuries,  and  is  the  topic  in  which,  protected  by  legislation  from  the  in- 

of  all  that  concern  it,  society  feels  the  trusion  of  impostors  or  of  persons  im- 
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§  10.  Much  embarrassment  has  arisen  from  the  position  ad- 
vanced by  two  eminent  text  writers,^  that,  to  justify   Fallacy  of 
the  inference  of   legal  guilt  from  circumstantial  evi-   between  ^ 
dence,  the  existence  of  the  inculpatory  facts  must  be  an^'^SPcir- 
absolutely  incompatible  with  the  innocence  of  the  ac-  2*?*m  "*' 
cused,  and  incapable  of   explanation  upon  any  other  dence. 

perfectly  trained;  they  constitate   a  the  moment  they  penetrate  the  at- 

profession  not  only  highly  honorable  mosphere  that  encompasses  moral  ac- 

and  generously  remunerated,  but  em-  tion,  are  enveloped  in  the  hazes  of 

bracing  some  of  the  most  intelligent,  that  atmosphere,   and    move  tremu- 

cultivated,     benevolent,    and     high-  lously,  and  occasionally  with  mistaken 

minded  men  who  adorn  society.     Yet  step.     They  can,  therefore,  only  reach 

not  only  does  medical  science  in  our  results  which,  however  probable,  are 

generation  reject  the  remedies  which  open  to  doubt  and  contradiction. 
in  a  previous  generation  it  regarded        The  microscope,  also,  is  supposed  to 

as  indispensable,  but  in  every  litigated  give  exact  results,  and  the  discoveries 

issue  of  medicine  or  surgery  eminent  of  the  microscope,  as  well  as  of  the 

specialists  are    found    to   testify  on  telescope,  are  frequently  spoken  of  as 

either  side.     Is  it  material  to  deter-  demonstrations.     Yet  what  more  im- 

mine,  as  in  Fisk's  case,  whether  death  portant  question  can  the  microscope 

was  caused  by  the  assassin's  pistol  or  approach  than  that  which  relates  to 

by  the  maltreatment  of  the  attending  the  distinguishing  qualities  of  human 

surgeon?      Two  or  three  specialists  blood,  and  what  more  important  is- 

are  called   by  the  defence  to  swear  sue  can  there  be  than  that  which  is 

that  it  was  maltreatment  that  caused  presented  when  the  life  of  a  human 

the  death,  and  then  about  as  many  by  being  on  trial  is  made  to  depend  upon 

the  prosecution,   to    swear  that  the  the  testimony  of  a  microscopist?    But, 

death  flowed  in  immediate  sequence  when  entering  this  critical  region,  the 

from  the  pistol  wound.    Is  it  essential  microscopist^  no  matter  how  exquisite 

to  know  whether  certain  symptoms  in  his  instruments,  and  no  matter  how 

a  sick  person  were  produced  by  a  par-  ostensibly  exhaustive  and  decisive  his 

ticular  poison?     Then,  as  in  Palmer's  tests,  finds  that  he  is  beset  with  the 

case,  we  have  the  same  inevitable  con-  infirmities  affecting  other  specialists 

flict.     That  such  should  be  the  case ;  when  deposing  as  to  the  application 

that  physical  science  should  be  elastic  of  theory  to  human  life.     His  sight 

and  progressive  ;  that  it  should  move  becomes  uncertain,  and  his  utterance 

onward,  as  do  all  other  sciences,  with  indistinct.       Sometimes,   indeed,  we 

fluctuating    step  ;    that    its    advance  have  displayed  to  us  experts  boldly 

should  be  attended  with  collision   in  swearing  on  the  one  side  that  certain 

its  ranks;  that  it  should  be  incapa-  dry  blood  is  human,  and  experts  on  the 

ble  of  demonstrating  any  fact  which  other  side  swearing  with  equal  boldness 

touches  moral  agency  so  as  to  make  that  it  is  not  human.    But,  as  a  general 

that  fact  appear  absolutely  true  —  in  rule,  the  accomplished  and  conscien- 

this  it  answers  to  the  conditions  of  tious  expert  is  obliged  to  admit  that, 

all  sciences  affecting  humanity,  which,  no  matter  how  accurate  may  be  his 

^  Wills  on  Circum.  £v.  p.  149;  Starkie  on  Ev.  p.  838. 
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reasonable  hypothesis  than  that  of  his  guilt.     Judges,  on  hear- 
ing these  expressions,  have  been  apt,  in  the  hurry  of  a  trial,  to 


tests  speculatively,  they  are  not  such 
as  to  produce  that  certainty  which 
would  make  them  a  safe  basis  for  con- 
viction.    See  infra,  §  777. 

A  suit  was  brought,  in  1868,  in  the 
United  States  Circuit  Court,  in  Bos- 
ton, by  a  lady  of  New  York,  to  re-' 
cover  her  deceased  aunt's  estate, 
amounting  to  two  millions  of  dollars. 
The  plaintiff's  case  rested  on  two 
writings,  by  which  it  was  alleged  the 
aunt  agreed,  in  consideration  of  a  will 
concurrently  executed  by  the  niece  in 
favor  of  the  aunt,  to  leave  her  entire 
estate  to  the  niece,  and  to  do  nothing 
to  revoke  a  prior  will  to  that  effect  in 
the  niece's  hands.  The  defendants 
set  up  a  subsequent  will  by  the  aunt, 
by  which  half  of  the  aunt's  property 
was  given  to  the  niece,  the  remainder 
being  distributed  among  the  testator's 
relatives  and  friends;  and  it  was  main- 
tained by  the  defendants  that  the  al- 
leged writings  on  which  the  plaintiff 
relied,  as  binding  the  testator  to  make 
no  subsequent  will,  were  forgeries. 
Upon  this  issue  a  vast  amount  of  evi- 
dence was  taken.  The  defendants' 
case  was  that  the  signatures  to  the 
contested  documents  not  only  bore 
on  their  face,  in  the  shape  of  the  let- 
ters, the  marks  of  forgery,  but  that 
they  were  evidently  produced  by  be- 
ing traced  over  the  signature  to  the 
prior  undisputed  will  in  the  niece's 
possession.  Three  distinct  lines  of 
expert  testimony  were  invoked.  The 
first  was  as  to  whether  the  contested 
signatures,  compared  with  other  sig- 
natures of  the  testator,  were  on  their 
face  forgeries;  and  whether  (apart 
from  the  question  of  tracing)  they 
bore  the  marks  of  the  constraint 
and  hesitancy  which  distinguish 
forged  writings.    The  testimony  be- 
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ing  before  an  examiner,  who  had  no 
power  to  exclude  on  the  ground  of 
cumulativeness,  the  parties  ransacked 
the  land  for  witnesses  whose  author- 
ity, in  this  respect,  would  be  likely 
to  have  weight.  Photographers  and 
other  artists  were  employed  to  re- 
produce, in  various  exaggerated 
scales,  the  signatures,  and  then  testi- 
mony was  taken  by  each  side  to  prove 
and  to  disprove  the  allegation  that  the 
photographers  employed  on  the  other 
side  were  not  reliable.  Presidents  of 
commercial  colleges  and  teachers  of 
penmanship  gave  weeks  of  uninter- 
rupted study  to  the  contested  writ- 
ings, and  the  standards  with  which 
they  were  to  be  compared.  Bank 
presidents  and  bank  tellers  were  ex- 
amined and  cross-examined  for  the 
same  purpose.  Engravers,  who  had 
spent  years  in  poring  over  lines  of 
writings  and  of  drawings,  and  whose 
eyes  were  trained  to  such  exquisite 
delicacy  of  perception,  that  the  faint- 
est aberrations  could  be  discovered  by 
them,  were  also  summoned  to  give 
their  aid.  The  result  of  the  combina- 
tion of  testimony  was,  that  about  as 
many  experts  were  produced  to  swear 
that  the  contested  signatures  were 
forged,  as  there  were  to  swear  that 
they  were  genuine. 

But  this  was  followed  by  a  still 
more  extraordinary  conflict.  If  there 
is  anything  demonstrable  we  should 
hold  that  whether  one  line  coin- 
cides with  another  could  be  demon- 
strated. In  the  case  before  us,  a  mill- 
ion of  dollars  hung  upon  the  question 
whether  the  wdrds  of  the  testator's 
name,  in  the  contested  writings,  ex- 
actly coincided  with  the  same  name  in 
the  uncontested  will  held  by  the  plain- 
tiff.   Upon  this  question  an  eminent 
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accept  and  apply  them ;  and  hence  have  sprung  up  a  series  of 
dicta  to  the  effect  that  circumstantial  evidence  is  to  be  viewed 


professor  of  Harvard  College,  deserv- 
edly one  of  the  most  authoritative  of 
living  mathematicians,  was  *  called, 
and  testified  that  the  chance  of  the 
genuine  production  of  such  a  coinci- 
dence as  that  of  the  three  signatures 
was  that  of  one  to  two  thousand  six 
hundred  and  sixty-six  millions  of  mill- 
ions of  millions  of  times  (2,666,000,- 
000,000,000,000,000).  He  naturally 
added  that  **  this  number  far  tran- 
scends human  experience.  So  vast  an 
improbability  is  practically  an  impos- 
sibility. Such  evanescent  shadows  of 
probability  cannot  belong  to  actual 

life Under  a  solemn  sense  of 

the  responsibility  involved  in  the  as- 
sertion, I  declare  that  the  coincidence 
which  has  here  occurred  must  have 
had  its  origin  in  an  intention  to  pro- 
duce it."  He  added  that  there  were 
other  conditions  which  multiplied  the 
improbability  of  undesigned  coinci- 
dence by  at  least  two  hundred  mil- 
lions. His  testimony  was  sustained  by 
that  of  another  distinguished  math- 
ematical professor,  and  by  that  of  mi- 
croscopists  and  experts  in  penman- 
ship, who  swore  that  the  two  signa- 
tures alleged  to  be  spurious  coincided 
exactly  with  the  standard  from  which 
it  was  assumed  they  were  copied.  On 
the  other  side,  to  meet  this  testimony, 
the  plaintiff  produced  a  series  of  sig- 
natures of  John  Quincy  Adams,  of 
George  C.  Wilde,  of  C.  A.  Walker, 
and  of  the  examining  magistrate,  F. 
W.  Falfrey,  in  which,  even  when 
greatly  enlarged  by  photographs,  there 
were  many  cases  of  coincidence  sworn 
by  experts  to  be  far  more  exact  than 
those  to  which  had  been  assigned  so 
high  a  standard  of  improbability. 
And  as  to  the  particular  signatures 
immediately  in  dispute,  there  was  a 


mass  of  expert  testimony  to  the  effect 
that,  so  far  from  coinciding,  no  single 
letter  in  them  exactlv  covered  the  al- 
leged  standard.  Yet  this  is  a  ques- 
tion on  which,  beyond  all  others,  we 
might  suppose  it  possible  to  obtain 
demonstration. 

The  remaining  conflict  is,  if  pos- 
sible, even  still  more  extraordinary. 
Were  the  marks  of  tracing  discover- 
able under  the  ink  of  the  disputed 
signatures?  If  such  tracing  is  appar- 
ent to  one  microscopist,  we  would 
suppose  that  it  would  be  apparent  to 
other  microscopists,  using  instruments 
of  similar  grade,  and  with  the  same 
power  of  eyesight.  Yet  we  have  Dr. 
Charles  T.  Jackson,  a  specialist  in 
this  line  of  extraordinary  skill  and 
reputation,  backed  by  other  experts 
of  distinction,  testifying  positively  and 
unreservedly  that  under  the  ink  of 
the  disputed  signatures  the  microscope 
brought  to  light  marks  of  tracing; 
while  Professor  Agassiz  and  Professor 
Oliver  Wendell  Holmes  testified  that 
the  microscope  brought  to  light  no 
such  marks.  It  would  be  impossible 
to  select  experts  more  eminent  and 
more  unimpeachable.  Yet  on  a  ques- 
tion which  we  should  suppose  to  be  pe- 
culiarly susceptible  of  demonstration, 
—  whether  a  particular  microscope 
can  detect  certain  marks,  — these  ex- 
perts, in  the  most  unqualified  man- 
ner, testify  to  contradictory  opposite?. 
Of  this  contradiction  there  is  but  one 
explanation.  When  even  the  most  ex- 
act of  physical  sciences  undertakes  to 
enter  into  practical  life,  it  is  beset  with 
the  same  incertitudes  that  beset  what- 
ever appeals  to  our  moral  judgment. 
It  can  demonstrate  only  things  that 
do  not  affect  our  action.  As  to  things 
that  affect  our  action,  or  concern  liti- 
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with  distrust,  and  that,  to  justify  a  conviction  on  circumstan- 
tial evidence,  it  is  necessary  to  exclude  every  possible  hypoth- 
esis of  innocence.^     It  may  relieve  some  difficulty,  in  meeting 

gated  issues,  the  best  it  can  do  is  to  could  not  perceive,  for  instance,  that 

establish  a  preponderance  of  proof.  the  probabilities  would  be  the  same 

For  an  interesting  review  of  this  when  coins  are  thrown  successively  as 

important  case  see  4  Am.  Law  Jour,  when   thrown    simultaneously.     Tod- 

625 ;  and  for  the  ruling  of  the  Circuit  hunter,  p.  279."    Jevons'  Principles 

Court  of  the  United  States,  by  which  of  Science,  i.  244.     Compare  to  the 

the  case  was  dismissed  on  technical  same  effect  an  article  by  Dr.  Peabody 

grounds,  see  Robinson  v,  Mandell,  3  in  the  Princeton  Review  for  March, 

Cliff.  169.    Compare  article  in  Prince-  1880. 

ton  Review  for  July,  1878,  from  which  i  See   Algheri  v.  State,   25    Miss, 

several  points  in  this  note  are  taken.  584;  Houser  v.  State,  58  6a.  78;  Ot- 

"It  is  very  curious  how  often  the  mer  t7.  People,  76  111.  149;  Mickle  v. 

most   acute  and    powerful  intellects  State,  27  Ala.  20.    In  Georgia  it  is 

have  gone  astray  in  the  calculation  provided  by  the  Constitution  that  a 

of  probabilities.     Seldom  was  Pascal  conviction  on  '^  circumstantial "  evi- 

mistaken,    yet    he    inaugurated    the  dence  may  be  commuted.    Merritt  v. 

science    with    a    mistaken    solution.  State,  52  Ga.  82 ;  Regular  v.  State, 

Montucla,    Histoire    des    Mathema-  58  Ga.  264. 

tiques,  vol.  iii.  p.  S86.    Leibnitz  fell  Judge  Story,  while  admitting  the 

into    the    extraordinary    blunder    of  distinction,  argues  that  it  is  merely 

thinking  that  the  number  twelve  was  one  of  logic.     *'  It  is  probable,''  he 

as  probable  a  result  in  the  throwing  of  says,   '*  that  in   some  few  instances, 

two  dice  as  the  number  eleven.  Leib-  though  they  have  been  rare,  innocent 

nitz  Opera,  Dutens's  edition,  vol.  vi.  persons  have  been  convicted,  upon  cir- 

part  i.  p.  217;  Todhunter's  History  of  cumstantial  evidence,  of  offences  which 

the  Theory  of  Probability,  p.  48.      In  they   never  committed.      The    same 

not  a  few  cases  the  false  solution  first  thing  has  probably  sometimes,  though 

obtained  seems  more  plausible  to  the  perhaps  not    more  rarely,  occurred, 

present  day   than    the    correct    one  where  the  proofs  have  been  positive 

since  demonstrated.  James  Bernouilli  and  direct  from  witnesses,  who  have 

candidly  records  two  false  solutions  of  deliberately  sworn  falsely  to  the  facts 

a  problem  which  he  at  first  thought  constituting  the  guilt  of  the  party  ac- 

self-evident  (Todhunter,   pp.   67-9);  cused.    But  to  what  just  conclusion 

and    he   adds    an    express    warning  does  this  tend  ?     Admitting  the  truth 

against  th^  risk  of  error,  especially  of  such  cases,  are  we,  then,  to  aban- 

when  we  attempt  to  reason  on  this  don  all  confidence  in  circumstantial 

subject  without  a  rigid  adherence  to  evidence,  and  in  the  testimony  of  wit- 

the    methodical  rules  and    symbols,  nesses?     Are  we  to  declare  that  no 

Ibid.  p.  63.      Montmort  was  not  free  human  testimony  to  circumstances  or 

from  similar  mistakes  (Ibid.  p.  100) ;  to  facts  is  worthy  of  belief,  or  can  fur- 

and  as  to  D'Alembert,  great  though  nish  a  just  foundation  for  conviction  ? 

his   reputation  was,  and  perhaps  is.  That  would  be  to  subvert  the  whole 

he  constantly  fell  into  blunders  which  foundations  of  the  administration  of 

must  diminish  the  weight  of  his  opin-  public  justice.    If,  on  the  other  hand, 

ions.    Ibid.  pp.    258,  259,  286.     He  such  cases  are  addressed  as  a  mere 
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such  points  as  these,  to  keep  in  mind,  in  addition  to  the  remarks 


admonition  to  the  judgment  of  the 
jary,  requiring  caution  on  their  part 
in  weighing  evidence,  in  order  to  guard 
them  against  the  impulses  of  sudden 
conclusions  and  slight  suspicions,  there 
is  certainly  nothing  ohjectionable  in 
the  course,  although  under  the  solemn 
circumstances  of  the  present  case  it 
seems  hardly  necessary  to  enforce  an 
appeal,  the  importance  of  which  is  so 
deeply  felt  by  all  who  sit  on  this  trial." 
U.  S.  9.  Gibert,  2  Sumner,  27;  Moore 
p.  Sute,  2  Oh.  St.  500;  Stote  v.  Nor- 
wood, 74  N.  C.  247. 

To  the  same  effect  is  the  language 
of  Chief  Justice  Whitman,  of  Maine. 
*'  Circumstantial  eyidence,"  he  said, 
**  is  often  stronger  and  more  satisfac- 
tory than  direct,  because  it  is  not  lia- 
ble to  delusion  or  fraud.  It  was  not 
strange,"  he  said,  *'  that  in  the  yast 
number  of  persons  who  had  suffered 
the  penalties  of  the  law,  some  should 
have  suffered  wrongfully."  State  v. 
Thome,  6  Law  Rep.  54. 

*^  The  eye  of  Omniscience,"  said 
Mr.  Justice  Park,  '*  can  alone  see  the 
truth  in  all  cases ;  circumstantial  evi- 
dence is  there  out  of  the  question; 
bat  clothed  as  we  are  with  die  infir- 
mities of  human  nature,  how  are  we 
to  get  at  the  truth  without  a  concate- 
nation of  circumstances  ?  Though  in 
human  judicature,  imperfect  as  it  must 
necessarily  be,  it  sometimes  happens, 
perhaps  in  the  course  of  one  hundred 
years,  that  in  a  few  solitary  instances, 
owing  to  the  minute  and  curious  cir- 
cumstances which  sometimes  envelop 
human  transactions,  error  has  been 
committed  from  a  reliance  on  circum- 
itantial  evidence;  yet  this  species  of 
evidence,  in  the  opinion  of  those  who 
are  most  conversant  with  the  adminis- 
tration of  justice,  and  most  skilled  in 
judicial  proceedings,  is  much  more 
satisfactory  than  the  testimony  of  a 

2 


single  individual  who  swears  that  he 
has  seen  a  fact  committed."  Wills 
on  Cir.  £v.  188. 

'*  Circumstantial   evidence,"    said 
Gibson,  C.  J.,  in  a  capital  case,  in  his 
charge  to  the  jury,  **  is  in  the  abstract 
nearly,  though  perhaps  not  altogether, 
as  strong  as  positive  evidence;  in  the 
concrete  it  may  be  infinitely  stronger. 
A  fact  positively  sworn  to  by  a  single 
eye-witness  of  unblemished  character 
is  not  so  satisfactorily  proved,  as  a 
fact  which  is  the    necessary   conse- 
quence of  a  chain  of  other  facts  sworn 
to  by  many  witnesses  of  doubtful  cred- 
ibility. Indeed,  I  scarcely  know  wheth- 
er there  is  any  such  thing  as  evidence 
purely  positive.    You  see  a  man  dis- 
charge a  gun  at  another;  you  see  the 
flash,  you  hear  the  report,  you  see  the 
person  fall  a  lifeless  corpse,  and  you 
INFER  from  all   these  circumstances 
that  there  was  a  ball  discharged  from 
the  gun,  which  entered  his  body  and 
caused  his  death,  because  such  is  the 
usual  and  natural  cause  of  such  an 
effect.     But  you  did  not  see  the  ball 
leave  the  gun,  pass  through  the  air, 
and  enter  the  body  of  the  slain ;  and 
your  testimony  to  the  fact  of  killing 
is  thereby  only  inferential  —  in  other 
words,  circumstantial.     It  is  possible 
that  no  ball  was  in  the  gun,  and  we 
INFER  that  there  was,  only  because 
we  cannot  account  for  the  death  on 
any  other  supposition.    In  cases  of 
death  from  the  concussion  of  the  brain, 
strong  doubts  have   been  raised  by 
physicians,  founded  on   appearances 
verified  by  post-mortem  examinations, 
whether  an  accommodating  apoplexy 
had  not  stepped  in  at  the  nick  of  time 
to  prevent  the  prisoner  from  killing 
him,  after  the  skull  had  been  broken 
into  pieces.  I  remember  to  have  heard 
it  doubted  in  this  court-room,  whether 
the  death  of  a  man,   whose  brains 
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Viade  in  the  sections  immediately  preceding,  the  following  prop- 
ositions :  — 

oozed  through  a  hole  in  his  skull,  was  to  disbelieye  as  a  juror  while  he  be- 
caused  by  the  wound  or  a  misapplica-  lieves  as  a  man."  (See  comments  on 
tion  of  the  dressing."  (A  remarkable  this  expression  by  Dillon,  J.  20  Iowa, 
illustration  of  this  will  be  found  in  90.)  "  It  is  enough  that  his  conscience 
Mitchum  v.  State,  11  6a.  615).  **  To  is  clear.  Certidn  cases  of  circumstan- 
some  extent,  however,  the  proof  of  tial  proofs  to  be  found  in  the  books,  in 
the  cause  which  produced  the  death  which  innocent  persons  were  convict- 
rested  on  circumstantial  evidence.  ed,  have  been  pressed  on  your  atten- 
'*  The  only  difference  between  posi-  tion.  These,  however,  are  few  in  num- 
tive  and  circumstantial  evidence  is,  her,  and  they  occurred  in  a  period 
that  the  former  is  more  immediate  of  some  hundreds  of  years,  in  a  coun- 
and  has  fewer  links  in  the  chain  of  try  whose  criminal  code  made  a  great 
connection  between  the  premises  and  variety  of  offences  capital.  The  won- 
conclusion ;  but  there  may  be  perjury  der  is  that  there  have  not  been  more, 
in  both.  A  man  may  as  well  swear  They  are  constantly  resorted  to  in 
falsely  to  an  absolute  knowledge  of  a  capital  trials  to  frighten  juries  into  a 
fact,  as  to  a  number  of  facts  from  belief  that  there  should  be  no  convic- 
which,  if  true,  the  fact  on -which  the  tion  on  merely  circumstantial  evidence, 
question  of  innocence  or  guilt  depends  But  the  law  exacts  a  conviction  wher- 
must  inevitably  follow.  No  human  ever  there  is  legal  evidence  to  show 
testimony  is  superior  to  doubt.  The  the  prisoner's  guilt  beyond  a  reasona- 
machinery  of  criminal  justice,  like  ble  doubt,  and  circumstantial  evidence 
every  other  production  of  man,  is  nee-  is  legal  evidence.  If  the  evidence  in 
essarily  imperfect;  but  you  are  not  this  case  convinces  you  that  the  pris- 
therefore  to  stop  its  wheels.  Because  oner  killed  her  child,  although  there 
men  have  been  scalded  to  death  or  has  been  no  eye-witness  of  the  fact, 
torn  to  pieces  by  the  bursting  of  boil-  you  are  bound  to  find  her  guilty." 
ers,  or  mangled  by  wheels  on  a  rail-  Com.  u,  Harman,  4  Barr,  269.  See 
road,  you  are  not  to  lay  aside  the  also  M'Cann  v.  State,  IS  Sm.  &  M. 
steam-engine.  Innocent  men  have  471;  and  the  judicious  remarks  of 
doubtless  been  convicted  and  executed  Shaw,  C.  J.,  in  Com.  v,  Webster,  5 
on  circumstantial  evidence ;  but  inno-  Cush.  835 ;  Bemis's  Webster  case, 
cent  men  have  sometimes  been  con-  462-4. 

victed  and  executed  on  what  is  called  As  agreeing  in  the  main  with  the 

positive  proof.    What,  then?     Such  text  may  be  cited  the  following  crit- 

convictions  are  accidents  which  must  icism  of  Sir  J.  Stephen,  Crim.  Law,  p. 

be  encountered;  and  the  innocent  vie-  266:  **  The  distinction  which  writers 

tims  of  them  have  perished  for  the  on  circumstantial  evidence  have   in 

common  good  as  much  as  soldiers  who  their  minds  is,  in  fact,  a  double  dis- 

have  perished  in  battle.     All  evidence  Unction.    In  some  crimes  the  whole 

is  more  or  less  circumstantial,  the  dif-  transaction  is  continuous,  in  others  it 

ference  being  only  in  the  degree;  and  is  discontinous ;  and  of  course  where 

it  is  sufficient  for  the  purpose  when  it  it  is  discontinuous,  the  different  items 

excludes  disbelief — that  is,  actual  and  of  evidence  are  proportionably  numer- 

not  technical  disbelief;  for  he  who  is  ous,  and  require  a  greater  degree  of 

to  pass  on  the  question  is  not  at  liberty  inference  and  combination,  than  where 
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§  11.  There  is  no  evidence  admissible  in  a  court  of  justice 
that  does  not  depend  more  or  less  on  circumstances  for  aii  evi- 
credit.^    Let  us,  as  the  simplest  illustration,  suppose  cfr°^!f 

that  an  eye-witness  testifies  that  he  saw  A.  kill  B.  by  a  "tantiai. 

all  the  facts  lie  together  in  one  groap.  made  between  weak  cases  or  strong 

The  indiscriminate  application  of  the  ones. 

phrase  *■  circumstantial  evidence '   to        '*  Compare  two  strong  cases.     How 

cases  of  discontinuous  crimes,  and  to  is  it  possible  to  say  whether  the  evi- 

the  cases  in  which  the  evidence  of  the  dence  of  several   credible  witnesses, 

transaction,  continuous  or  not,  is  in-  who  say  they  saw  a  man  put  his  hand 

complete,  conceals  the  distinction  be-  into  another  man's  pocket  and  take 

tween  continuous  and  discontinuous  out  his  purse  and  run  away,  is  stronger 

crimes,  which  is  not  without  impor-  or  weaker  than  that  of  the  same  num- 

tance,   and  slurs  over  the  fact  that  ber  of  equally  respectable  witnesses, 

juries  may  have  to  act  on  incomplete  who  prove  that  the  purse  was  taken, 

evidence.  and  that  immediately  afterwards  the 

**  Even,  however,  if  the  term  were  prisoner  was  seen  running  away,  and 
confined  to  the  case  of  continuous  on  being  stopped  was  found  to  have  the 
crimes  proved  without  the  evidence  purse  in  a  secret  pocket,  no  explana- 
of  eye-witnesses  to  those  parts  of  the  tion  being  given.  Or  take  two  weak 
crime  which  are  essential  to  its  legal  cases.  A  man  swears  that  he  was 
definition,  it  is  open  to  serious  objec-  robbed  on  a  dark  night,  and  that  the 
tions.  It  is  not  correct  to  speak  of  prisoner  is  the  man  who  robbed  him. 
any  visible  occurrences  as  constitut-  The  light  by  which  he  saw  him  was 
ing  crimes,  either  by  themselves  or  the  reflection  of  a  furnace  a  long  way 
coUectively.  A  mental  element  is  a  off,  which  would  cast  a  light  at  once 
necessary  part  of  every  crime.  Mai-  strong  and  unsteady,  and  the  robber 
ice,  either  in  its  general  shape,  or  in  was  exposed  to  it  only  for  a  moment. 
some  specific  shape,  must  be  combined  '*  A  sack  is  stolen,  and  is  found  three 
with  external  bodily  motions,  in  order  months  afterwards,  apparently  con- 
to  make  them  criminal,  and  the  exist-  cealed,  in  the  house  of  a  marine  store- 
ence  of  the  states  of  mind  has  always  dealer.  He  says  something  on  the 
to  be  inferred  from  circumstances,  subject  which  may  be,  and  probably 
In  this  sense  all  evidence  whatever  is  is,  a  lie.  Other  people  had  access  to 
circumstantial,  and  no  room  is  left  for  the  place  where  the  sack  was  found, 
the  distinction.  This  is  not  a  mere  Which  of  these  cases  is  the  stronger 
verbal  objection of  the  two?    Their  relative  strength 

**  Waiving  all  objections  to  the  use  cannot  be  shown  to  depend  in  any  way 

of  the  term,"  so  this  vigorous  writer  on  the  properties  of  either  direct  or 

says  at  another  point,  '*  and  assuming  circumstantial   evidence,    as    such.'' 

that  there  is  a  real  distinction  between  See  Steph.  Dig.  Cr.  Law,  p.  266. 
circumstantial  and  direct  evidence,  is        ^  See  Com.  v.  Malone,  114  Mass. 

there  any  important  difference  corre-  295.     Compare,  on  the  topic  in  the 

spending  to  the  distinction?    There  text,   the  introductory   sections  dis- 

ifl  no  sort  of  difference  between  the  cussing  presumptions  in  the  closing 

cogency  of   the    different    kinds    of  chapter  of  this  volume,  §§  707  et  seq. 
evidence,  whether  the  comparison  is 
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gun  shot.     Now,  in  order  to  sustain  a  conviction  on  such  eyi- 
dence  the  following  conditions  must  be  established :  — 
.^  §  12.  First,  it  must  appear  that  the  deceased  died  from  the 
shot.^     "  I  saw  the  gun  aimed :  I  beard  the  report :  I 

Causation  "^  ^ 

always  an  saw  the  man  fall ;  I  saw  the  wound."  But  what  are 
I  ere  c  .  ^jj^^^  argues  Chief  Justice  Gibson,  in  a  remarkable 
opinion  just  quoted,^  but  circumstances  from  which  you  infer  a 
certain  result  ?  The  deceased  may  have  expired  from  fright,  as 
has  been  sometimes  the  case  in  executions,  before  he  was  struck 
by  the  fatal  shot.  He  may  have  only  been  in  a  trance,  and  was 
killed  really  by  the  surgeon  who  probed  the  wound.  Among 
cases  of  violent  deaths,  perhaps  only  one  in  ten  thousand  may 
have  been  thus  caused.  But  if  it  is  one  to  ten  thousand  that 
the  death  may  be  traced  to  such  a  cause,  then  there  is  a  pos- 
sible, though  improbable,  hypothesis  inconsistent  with  the  de- 
fendant's guilt.^ 

§  13.  But  another  step  is  necessary  to  produce  a  conviction  of 
And  so  of  the  party  charged.  It  is  necessary  to  prove  not  only 
idenutyof  ^j^^^^  ^.j^^  deceased  died  by  violence  from  the  hand  of  a 
charged,  person  having  a  specific  appearance,  but  that  the  de- 
fendant at  the  bar  is  the  person  by  whom  the  death  of  the  de- 
ceased was  caused.^  But  here  comes  another  question  of  infer- 
ence. Is  the  defendant  the  person  by  whom  the  shot  was  fired  ? 
Supposing  that  the  day  was  clear,  and  the  witness  near  at  hand  ; 
supposing  that  the  witness  was  dispassionate,  collected,  observ- 
ant, and  unbiased,  —  points  which  will  be  hereafter  discussed,  — 
are  men  always  so  distinctly  individuated  that  one  can  under 
no  circumstances  be  mistaken  for  another  ?  Men's  faces  and  fig- 
ures, like  their  handwritings,  may  sometimes  be  so  similar  that 
the  keenest  observer  is  baffled  when  seeking  to  discover  a  differ- 
ence.^ The  witness  is  asked  how  he  knows  that  the  prisoner  at 
the  bar  is  the  person  who  fired  the  fatal  shot ;  and  his  answer 
is,  "  I  infer  it  from  a  similarity  of  eyes,  of  hair,  of  height,  of 

1  See  supra,  §  9.  McCuIloch  v.  State,  48  Ind.  109.    As 

^  Com.  V,  Harman,  4  Ban*,  269.  to  identification  by  voice  see  Com.  v. 

>  See  Campbell  v.  State,  23  Ala.  44;  Scott,  123  Mass.  222;  Brown  v.  Com. 

Mitchum  v.  State,  11  6a.  615.  76  Penn.  St.  319.    As  to  identificatioa 

^  As  to  identity  see  infra,  §§  27,  of  deceased  person  see  infra,  §§  826, 

806.     That  such  proof  is  inferential  804. 

see  K  v.  Cheverton,  2  F.  &  F.  883  ;        *  See,  on  this  point,  2  Wh.  &  St. 

20  Med.  Jur.  §§289,  1218. 
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manner,  of  expression,  of  dress."  Human  identity,  therefore,  is 
an  inference  drawn  from  a  series  of  facts,  some  of  them  veiled  it 
may  be  by  disguise,  and  all  of  them  more  or  less  varied  by  cir^ 
cumstances.  In  addition,  therefore,  to  the  inference  drawn  as  to 
the  connection  of  the  shot  and  the  death,  we  have  another  infer- 
ence to  be  made  circumstantially  as  to  the  identity  of  the  shooter 
with  the  defendant  on  trial.  '^  As  Mr.  Mill  remarks,  it  is  too 
much  to  say,  *  I  saw  my  brother.*  All  I  positively  know  is  that 
I  saw  some  one  who  closely  resembled  my  brother  as  far  as  could 
be  observed.  It  is  by  judgment  only  I  can  assert  he  was  my 
brother,  and  that  judgment  may  possibly  be  wrong."  ^ 

§  14.  But  to  justify  a  conviction,  a  step  further  must  be  taken. 
One  who  performs  a  guilty  act  under  compulsion  is  not  ^^^  ^  ^^ 
amenable  to  punishment.     It  is  necessary,  therefore,  to  ^^^  ^^^ 
distinguiah  the  case  before  as  from  that  of  a  public 
execution,  or  that  of  a  man  pressed  to  the  wall  by  an  assailant. 
"  The  prisoner,"  says  the  witness,  "  shot  the  deceased  without 
necessity,  and  without  compulsion."      But  how  do  you  know 

^  Jeyons'  Logic,  LeM.  xxvii.  6.  of  Roger,  as  given  by  the  latter's 
A  mother's  testimony  in  identifier-  shoemaker,  the  claimant's  ignorance 
tion  of  her  son  might  be  considered  of  Roger's  early  history,  and  the  ab- 
directin  the  strongest  sense.  Yet  Lady  sence  on  his  person  of  certain  marks 
Tichborne's  recognition  of  the  claim-  that  were  on  the  person  of  Roger, 
ant  as  her  son  was  so  weakened  by  the  Bat  what  is  called  **  direct "  test!- 
circnmstances  of  the  case,  —  her  own  mony  as  to  identity  is  really  only  sec- 
passionate  desire  to  recover  her  lost  ondary  circumstantial  evidence.  In 
child,  and  the  arts  shown  to  have  been  other  words,  it  is  the  opinion  of  a  wit- 
resorted  to  by  the  claimant  to  deceive  ness  drawn  from  certain  circumstances, 
her, — that  it  was  in  an  eminent  de-  The  same  criticism  is  applicable  to 
gree.  open  to  the  criticism  which  is  ap-  the  testimony  of  accomplices  to  iden- 
plied  to  ^circumstantial"  evidence  by  tity.  It  is  called  '*  direct"  by  those 
those  who  hold  to  the  distinction  be-  who  hold  to  the  distinction  here  ez- 
tween '* direct"  and  "circumstantial."  cepted  to;  yet  no  testimony  depends 
The  fact  is  that  in  both  the  Tichborne  for  credit  more  exclusively  on  circnm- 
trials  the  testimony  for  the  claimant  stances.  See  Com.  v,  Cunningham, 
was  mainly  what  is  called  ''  direct,"  104  Mass.  548,  which  held  that  where 
consisting  of  testimony  by  witnesses  the  only  question  is  as  to  the  identity 
most  of  whom  were  unimpeachable,  of  the  prisoner  with  the  guilty  party, 
that  he  was  Roger  Tichborne.  The  the  jury  may  be  justified  in  returning 
effective  testimony  on  the  other  side  a  verdict  of  guilty,  although  no  wit- 
was  mainly  ''  circumstantial,''  e.  g.  ness  will  swear  positively  to  the  iden- 
proof  of  the  disparity  between  the  tity.  Compare  infra,  §  806,  as  to  pre- 
stze  of  the  claimant's  feet  and  that  sumption  of  identity. 
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this  ?  Can  a  conclusion  as  to  such  an  issue  be  reached  except  by 
inference  ?  And  yet,  does  not  such  an  issue  arise,  explicitly  or 
implicitly,  in  every  criminal  trial  ?  We  have,  therefore,  another 
inference  to  add  to  those  already  enumerated:  an  inference 
drawn  only  from  circumstances. 

§  15.  Then  comes  another  step :  was  the  defendant  respon- 
And  8o  of  sible  ?  It  is  true  that  the  law  presumes  sanity  from 
hiB  sanity,  q^q^j  rational  act.  But  was  the  homicide  in  question 
a  rational  act  ?  Are  there  not  some  homicides,  —  e.  ff.  a  wife 
and  mother,  in  her  own  home  of  comfort,  killing  her  new-bom 
child,  —  which  on  their  face  are  insane  acts ;  and  is  there  any 
one  who  would  question  Judge  Story's  humane  declaration  that 
in  such  a  case  we  must  infer  insanity  ?  In  other  words,  in  cer- 
tain acts  we  infer  sanity ;  in  other  acts,  insanity,  but  it  is  infer- 
ence in  either  case.  Of  course  when  we  invoke  the  prisoner's 
past  history,  and  collect  facts  from  which  to  draw  our  conclu- 
sions, then  the  evidence  must  on  all  sides  be  admitted  to  be  what 
is  called  '^  circumstantial."  But  even  as  to  the  conclusion  of  the 
eye-witness  of  the  homicide,  and  as  to  the  conclusions  we  draw 
from  his  conclusion,  the  process,  also,  must  be  circumstantial. 
It  is  an  inference  drawn  from  circumstances,  —  from  a  narrow 
range  of  circumstances,  but  from  circumstances  still.  Here, 
then,  is  a  fourth  inference  to  be  made,  and  a  fourth  possibility 
of  innocence  to  be  set  aside,  before  we  can  convict  upon  what 
is  called  direct  testimony. 

§  16.  Yet  there  is  another  constituent  of  guilt  to  be  proved; 
And  M>  of  &nd  this  a  constituent  which,  as  all  parties  agree,  the 
his  intent,  prosecution  must  make  out,  —  the  constituent  of  intent. 
In  most  indictments  intent  is  averred  or  implied ;  in  all  such 
cases  it  must  be  proved  by  the  prosecution.  Yet  what  human 
eye  has  witnessed  the  processes  of  intent  in  another's  mind  ?  It 
may  be  said  that  intent  is  to  be  inferred  from  an  intelligent 
act,  and  so  it  is ;  bat  so  far  as  concerns  the  question  before  us, 
this  is  a  petitio  principii^  because  if  you  ask  the  witness  how 
he  knows  the  act  was  intelligent,  or  if  you  ask  yourself  why 
you  infer  it  was  intelligent  from  what  the  witness  says,  the 
answer  is,  circumstances.  Add  to  a  shooting  certain  circum- 
stances, —  e.  y.  2l  furtive  or  an  angry  approach,  a  careful  aim,  an 
accurate  use  of  the  weapon,  a  threat,  a  subsequent  attempt  at 
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flight, —  and  yoa  make  out  the  homicidal  intent.  Strip  the  kill- 
ing of  such  circumstances,  assume  a  weapon  lifted  on  the  spot 
without  aim,  an  approach  purely  fortuitous  or  friendly,  a  manner 
from  which  no  suspicion  of  attempt  can  be  extracted,  —  let  the 
case  come  to  you  in  such  a  shape,  with  no  effort  on  the  part  of 
the  prosecution  to  make  out  malice  or  passion,  or  to  show  subse- 
quent consciousness  of  guilt,  and  you  have  a  case  on  which  no 
conviction  of  malicious  homicide  could  be  sustained.  Here,  then, 
we  have  a  fifth  and  most  important  inference,  namely,  that  of 
intent,  which  must  be  made  before  conviction.^ 

§  17.  Yet  even  at  this  point  we  have  not  exhausted  the  infer- 
ences to  be  drawn  before  the  testimony  of  an  eye-wit-  ^i^jtneases 
ness  can  be  remrded  as  sufficient  to  sustain  a  verdict  of  dependent 

*^  ^  ,  ^  on  circum- 

gailty.  The  conditions  we  have  just  noticed  are  those  stances  for 
which  concern  the  person  charged  with  a  crime ;  and  it  ^' 

has  been  seen  that  even  if  the  evidence  be  that  of  eye-witnesses, 
pnre  and  simple,  a  conviction  that  he  is  guilty  can  only  be 
reached  by  probable  reasoning,  —  by  reasoning  consisting,  as 
does  all  other  probable  reasoning,  of  logical  induction  from  cir- 
cumstances. This,  indeed,  is  a  condition  necessarily  emanating 
from  the  subject  matter  of  trial,  namely,  a  supposed  moral  agent 
charged  with  voluntary,  intentional  crime.  Let  us  next 'see  how 
the  same  condition  results  from  the  necessary  character  of  all 
witnesses.' 

Now  to  exclude  from  the  issue  all  evidence  that  is  called  **  cir- 
cumstantial," we  have  to  suppose  the  case  of  a  witness  who  ap- 
peals to  our  credence  simply  and  merely  because  he  is  a  witness. 
He  is  known  by  no  antecedents  ;  there  is  nothing  before  us  from 
which  his  veracity  can  either  be  sustained  or  disputed.  For, 
the  moment  you  add  to  him  such  circumstances,  the  testimony 
becomes,  on  all  showing,  "  circumstantial."  Suppose,  then,  we 
have  present  a  witness  of  whom  nothing  can  be  known  or  in- 
ferred except  that  he  claims  to  have  seen  a  certain  guilty  act ;  is 
this  testimony  on  which  a  conviction  can  be  satisfactorily  rested? 
Strip  the  major  premise  in  Paley's  famous  syllogism  of  the  state- 
ment it  contains  as  to  the  pure  characters  and  holy  lives  and 
deaths  of  the  evangelic  historians ;  make  it  simply  read :  "  No 

^  K.  o.  Hincks,  Canada  Q.  B.  10;        ^  See  infra,  §§  369  et  seq. 
Cent.  L.  J.  127. 
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man  can  assert  a  falsehood :  Matthew  was  a  man  ;  therefore  Mat- 
thew could  not  assert  a  falsehood  ; "  and  to  what  does  the  conclu- 
sion amount  ?  The  whole  force  of  the  reasoning  rests  upon  the 
character  of  Matthew  and  his  co-historians :  their  simplicity, 
their  uniform  heroism  and  coherence  in  their  naiTation  of  the 
disputed  facts ;  the  improbability  that  ethics  so  lofty  and  con- 
ceptions BO  sublime  should  have  sprung  from  men  who  were  con- 
sciously fabricating  falsehoods ;  the  further  improbability  that 
for  the  sake  of  such  fabrications  such  men  would  expose  them- 
selves to  the  infamy  and  ruin  which  the  promulgators  of  such 
statements  would  invoke.  So  it  is  with  all  other  forms  which 
the  testimony  of  eye-witnesses  assumes.  Suppose  the  question 
to  be,  whether  it  is  more  probable  that  a  given  abstract  man  (the 
witness)  should  have  committed  one  crime,  that  of  perjury,  than 
that  another  given  abstract  man  (the  defendant)  should  have 
committed  another  crime,  that  of  murder  ;  here,  if  we  divest  the 
issue  of  all  circumstances  on  either  side,  there  is  simply  a  bal- 
ance of  improbabilities,  in  weighing  which  the  mind  must  in- 
cline, if  it  incline  at  all,  to  the  acquittal  of  the  darker  crime. 

§  18.  But  here,  as  in  scanning  the  probabilities  of  guilt  in 
Periury  reference  to  the  offender  himself,  there  are  other  steps 
miwavB     -  to  be  taken  before  we  can  dischargre  the  possibilities  of 

possible.  ,  ,  ,  , 

innocence  with  which  the  issue  is  beset.  Even  suppos- 
ing we  could  rest  a  conviction  upon  the  statement,  unsustained 
by  circumstances,  of  an  alleged  eye-witness,  could  we  do  so  with- 
out, in  the  next  place,  remembering  the  possibility  that  such 
witness  may  have  testified  falsely  ?  Perjury,  indeed,  is  never 
to  be  presumed ;  but  we  cannot  shut  our  eyes  to  the  fact  that 
convictions  have  sometimes  been  based  on  perjured  testimony ; 
and  though  the  probability  of  perjury  may  be  but  one  to  a  hun- 
dred, yet  this  is  only  another  way  of  saying  that  it  is  probable 
to  a  very  high  degree,  but  not  certain,  that  there  is  no  perjury 
in  the  testimony  brought  before  in  us  any  given  case.^ 

§  19.  But  if  perjury  is  probable  only  in  the  proportion  of  one 

to  a  hundred,  is  it  so  with  prejudice  ?     The  late  Mr. 

condi-         John  Sergeant,  a  great  and  grave  jurist,  once  told  a 

circum-       j^ry,  in  discussing  this  kind  of  evidence,  of  a  trial  for 

stances.       damages  accruing  from  collision  between  two  sloops 

^  See  infra,  §§  S7S  et  seq,,  as  to  influences  leading  to  perjury. 
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carrying  lawyers  to  a  Circuit  Court  to  be  held  at  Wilmington. 
The  question  arose  as  to  which  sloop  was  the  aggressor  ;  and  on 
this  question  every  lawyer  swore  with  his  sloop.  The  difficulty 
was,  not  that  any  one  of  the  lawyers  consciously  perverted  the 
truth)  but  that  they  all  were  prejudiced,  so  that  the  truth  was 
unconsciously  perverted  by  them.  More  or  less  does  this  bias 
exist  in  every  witness,  whether  from  unconscious  prejudice,  or 
from  the  impossibility  of  any  man  using  language  that  exactly 
expresses  the  truth.  Of  unconscious  prejudice  another  illustra- 
tion may  be  found  in  the  fact  that  the  purest  and  most  high- 
minded  of  experts,  in  matters  involving  the  identity  of  handwrit- 
ing, are  known  to  have  much  difficulty  in  divesting  their  minds 
of  the  predisposition  to  accept  as  to  such  identity  the  view  which 
is  unconsciously  received  by  them  from  the  party  who  first  puts 
the  papers  in  their  hands.^ 

Of  the  inadequacy  of  memory  and  language  exactly  to  repre« 
sent  a  particular  scene  as  it  really  took  place,  we  have  constant 
illustrations  in  the  cross-examinations  and  recallings  of  witnesses 
during  every  long  contested  trial.  There  is  one  probability  in  a 
hundred  that  a  witness  may  be  perjured  ;  there  is  one  in  fifty 
or  twenty  or  ten  that  he  may  be  so  prejudiced  as  unconsciously 
to  misstate  ;  there  is  a  far  higher  probability  that  his  statement 
may  not  be  exactly  true.^  All  these  probabilities  the  jury  have 
to  weigh ;  and  the  conclusions  they  reach  must  be  inferences 
from  circumstances.  Even  in  the  case  of  the  abstract  witness, 
without  antecedents  or  circumjacents,  whom  this  hypothesis  pre- 
sents to  us,  the  jury  would  infer,  if  such  a  witness  were  possible, 
a  want  of  credibility  from  the  very  circumstance  that  the  witness 
comes  forward  in  this  anomalous  isolation.  But  no  such  witness 
exists  or  can  exist.  Every  witness  has  some  circumstances  about 
him  from  which  inferences  as  to  his  veracity  and  capacity  may 
be  made.  Hence  every  case  depending  nominally  upon  what  is 
called  direct  testimony,  depends  really  upon  that  which  is  cir- 
cumstantial. Hence  if  we  are  to  hold  that  in  circumstantial 
evidence  there  can  be  no  conviction  if  the  facts  ^^  are  capable 
of  explanation  upon  any  other  reasonable  hypothesis  than  that 
of  guilt,"  we  must  hold  this  to  be  the  case  with  all  evidence. 

^  See  infra,  §  876.  *  See  infra,  §  378. 
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If  we  do  not  hold  this  as  to  evidence  in  general,  we  must  not 
hold  it  as  to  that  kind  of  evidence  popularly  called  circnm- 
stantiaL 

§  20.  The  conclusion  to  which  the  reasoning  we  have  been 
following  leads  us  is  this :  All  evidence  is  more  or  less  circum- 
stantial ;  all  statements  of  witnesses,  all  conclusions  of  juries,  are 
the  results  of  inferences.  There  is  therefore  no  ground  for  the 
distinction  between  "  circumstantial "  and  "  direct "  evidence. 
All  evidence  admitted  by  the  court  is  to  be  considered  by  the 
jury  in  making  up  their  verdict ;  and  their  duty  is  to  acquit  if 
on  such  evidence  there  is  reasonable  doubt  of  the  defendant's 
guilt ;  if  otherwise,  to  convict.^  It  may  be  objected  that  the 
views  just  expressed  land  us  in  scepticism,  being  destructive  of 
certainty  of  conclusion.  But  scepticism,  while  it  frequently  re- 
sults from  the  assumption  that  no  conclusion  is  to  be  believed 
that  is  not  demonstrated,  is  reduced  within  proper  bounds  by 
the  recognition  of  the  position  above  stated,  that  it  is  only  by 
inference  from  facts  that  conclusions  as  to  human  actions  can 
be  reached.  The  process  has  two  sides :  (1.)  The  prejudice 
against  what  is  called  ^^  circumstantial "  evidence  is  dispelled. 
Tliat  this  prejudice  is  deeply  seated  is  illustrated  by  the  fact 
that  in  some  States  by  statute,  or  by  constitutional  provision, 
capital  sentence  cannot  be  awarded  when  the  evidence  is  only 
**  circumstantial ; "  though  if  the  fact  be,  as  has  just  been  ar- 
gued, that  no  conviction  ought  to  stand  that  does  not  rest  upon  a 
cumulation  of  probabilities,  it  is  necessary,  in  order  to  carry  out 
the  limitations  in  this  respect  just  noticed,  to  assign  to  the  word 
**  circumstantial "  a  meaning  very  different  from  that  assigned  to 
it  in  this  chapter.^     But  aside  from  positive  limitations  there  is 

^  The  following  cases  may  be  con-  Chisholm  v.  State,  45  Ala.  66;  Coff- 

sulted  as  to  the  points  made  in  the  man  v.  Com.  10  Bush,  495 ;  Phipps  v. 

text:    State    v.  Daley,  41    Vt.   564;  State,  8  Cold.  (Tenn.)  844;  Conner 

Com.  V.  Annis,  15  Gray,  197;  Com.  v.  State,    84    Tex.    659;    Bowler   v. 

V.  Drum,  58  Penn.  St.  9;  Schusler  v.  State,  41  Miss.  570;  People  v.  Strong, 

State,  29  Ind.  394;  Kingen  v.  State,  SO    Cal.    151 ;    People    v,   Dick,    32 

45  Ind.   510;   State  v.  Johnson,    19  Cal.  213;  People  v.  Cronin,  84  Cal. 

Iowa,  280;  State  v.  Collins,  20  Iowa,  191. 

85;  Orrv.  Sute,  84  Ga.  842;  Martin  ^  The  difficulty,   in  these   States, 

t;.  State,  88  Ga.  298 ;  Hall  v.  State,  40  may  be  obviated  by  regarding    the 

Ala.  698;  Mose  v.  State,  86  Ala.  211;  term  "circumstantial    evidence"   as 
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a  superstition  with  regard  to  **  circumstantial "  evidence  which 
often  prevents  conscientious  jurors  from  rendering  convictions  in 
cases  in  which  justice  demands  such  convictions.  To  avert  such 
perversions  of  justice  it  is  important  that  it  should  be  under- 
stood that  all  trustworthy  evidence  derives  its  credit  from  facts. 
(2.)  The  equally  superstitious  assignment  of  peculiar  sanctity 
to  the  testimony  of  eye-witnesses,  by  which  unjust  convictions 
have  been  secured,  will  also  be  dispelled.  A  jury  will  not,  if 
rightly  advised  in  this  relation,  feel  bound  to  find  its  verdict  on 
grounds  other  than  those  on  which  its  members  would  form  con- 
clusions on  matters  of  every  day  life.  And  the  position  is 
reached  that  the  reasoning  in  courts  of  justice  is  the  reasoning 
of  common  sense,  by  which  men  of  common  sense  and  justice  are 
guided  in  forming  their  opinions  as  to  the  conduct  of  others. 
Certain  exclusionary  limits,  indeed,  are  adopted,  by  which  hear- 
say and  irrelevant  matter  are  shut  out.  But  these  exclusions 
will  be  found,  when  examined,  to  be  based  on  common  sense ; 
and  when  the  best  evidence  which  the  nature  of  the  case  permits 
is  brought  in,  and  irrelevant  matters  are  excluded,  then  the  rea- 
soning which  the  jury  is  to  apply  is  not  fettered  by  artificial  and 
arbitrary  rules,  but  is  that  which  is  usual  in  all  matters  in  which 
solemn  judgments  are  reached  out  of  court. 

§  21.  The  evidence  on  trial  consisting,  therefore,  of  a  series  of 
facts  more  or  less  closely  connected,  argument  consists  juridical 
in  the  application  to  these  facts  of  particular  hypothe-  Jvpoth- 
ses ;  and  in  criminal  issues,  if  there  be  no  probable  hy-  ^^^ 
pothesis  of  guilt  consistent,  beyond  reasonable  doubt,  with  the 
facts  of  the  case,  the  defendant  must  be  acquitted.^     But  this 
is  not  the  only  use  of  hypothesis.     It  is  only  by  appealing  to 
hypothesis  that  questions  of  relevancy,  as  will  presently  be  more 
fully  seen,  can  be  determined.     "  My  hypothesis,"  so  argues  the 
prosecution,  ^^is  that  the  act  charged  is  part  of  a  system  of  guilty 
acts."    To  support  such  an  hypothesis,  proof  of  such  a  system 
is  relevant.^    Or  the  defence  argues,  ^^  No  man  of  good  character 

conTertible   with    <'  evideDce   which    cases  there  should  be  no  conviction 
admits  of   a   probable    solution   not    at  all. 

consistent  with  guilt"    But  in  such        ^  See  Beavers  v.  State,  5S  Ind.  530. 

>  Infra,  §  82. 
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would  commit  a  crime  such  as  is  here  charged,"  and  to  sustain 
this  hypothesis  evidence  of  good  character  is  relevant.^  Hy- 
pothesis, thus,  is  the  basis  on  which  admissibility  of  evidence 
must  rest,  as  it  is  the  basis  on  which  must  rest  either  acquittal 
or  conviction. 

1  Infra,  §  57. 
28 


CHAPTER  II. 


RELEVANCr. 


Selevancy  is  that  which  conduces  to  the 

proof  of  a  pertinent  hypothesis,  §  28. 
Whatever  so  conduces  is  relevant,  §  24. 
Process  is  one  of  logic,  §  25. 
Illustrated  by  questions  of  authenticity  of 

documents,  §  26. 
So  by  questions  of  identity,  §  27. 
Conditions  may  be  prior,  contemporaneous, 

or  subsequent,  §  SUB. 
Collateral  disconnected  facts  generally  irrel- 
evant, $  29. 
Hence  collateral  crimes  are  inadmissible, 

§30. 
(1.)  Exception  when  extraneous  crime  forms 

part  of  rti  gestae^  §  31. 
(2.)  Exception  in  cases  of  system,  §  82. 
niustrated  by  successive  blows,  §  33. 
By  successive  forgeries,  §  34. 
By  successive  adulteries,  §  80. 
By  Buceesaive  firings,  §  86. 
By  successive  poisonings,  §  87. 
By  subsequent  offences,  §  38. 
(8.)  Exception  in  cases  where  guilty  knowl- 
edge is  to  be  shown,  §  39. 
In  cases  of  guilty  knowledge  in  coun- 
terfeiting, §  39. 
In  cases  of  guilty  knowledge  in  receiv- 
ing stolen  goods,  §  44. 
Subsequent  offences  admissible  for  this 
purpose,  §  45. 
(4.)  Exception  in  cases  where  intention  is 

disputed,  §  46. 
(5.)  Exception   in   questions   of    identity, 

§47. 
Conditions  of  such  exceptions,  §  48. 
ViwA  of  prior  attempts  in  like  manner  ad- 
missible §  49. 
Distinctive  rules  in  cases  of  poisoning,  §  50. 
In  cases  of  marital  homicide,  §  51. 
In  cases  of  libel,  §  52. 
In  cases  of  fraud,  §  53. 
In  cases  of  negligence,  §  54. 
In  cases  of  good  faith,  §  55. 
In  cases  of   prudence  and  diligence, 
§56. 


Character  relevant  in  criminal  issues,  §  57. 

**  Character  "  is  convertible  with  reputation, 
§58. 

Burden  on  party  assailing  character,  §  59. 

Defendant  may  show  a  character  inconsis- 
tent with  the  crime  charged,  §  60. 

Prosecution  cannot  rebut  by  particular  facts, 
§  61. 

No  presumption  to  be  drawn  from  non-pro- 
duction of  such  evidence,  §  62. 

Prosecution  cannot  rebut  by  showing  bad 
character  subsequent  to  homicide,  or  in 
localities  where  defendant  had  not  lived, 
§63. 

Prosecution  cannot  impeach  unless  defend- 
ant puts  in  issue,  §  64. 

Tendency  or  ability  to  commit  offence  inad- 
missible, §  65. 

Weight  to  be  attached  to  character,  §  66. 

Bad  character  of  party  injured  generally 
irrelevant,  §  68. 

But  in  cases  of  self-defence  relevant  to  prove 
deceased's  ferocity,  strength,  and  vindic- 
tiveness,  in  order  to  show  iona  ^««  of 
defendant's  belief  that  he  was  in  extreme 
danger,  §  69. 

England,  §  70. 

New  York,  §  71. 

New  Jersey,  §  72. 

Pennsylvania,  §  78. 

North  Carolina,  §  74. 

South  Carolina,  Georgia,  Alabama,  Ken- 
tucky, Tennessee,  Mississippi,  §  75. 

Indiana,  §  76. 

Michigan,  §  77. 

Minnesota,  §  78. 

Iowa,  §  79. 

Missouri  and  Texas,  §  80. 

California,  §  81. 

Inconclusiveness  of  the  cases  cited  to  the 
contrary,  §  82. 

In  Massachusetts  such  evidence  is  held  in- 
admissible,  §  83. 

Summary  of  the  law,  §  84. 
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§  23.  Relevanct  is  that  which  conduces  to  the  proof  of  a 
Belevancy  pertinent  hypothesis ;  a  pertinent  hypothesis  being  that 
«>nduce8  which  logically  affects  the  issue.^  A  person  is  found 
m°i£rtineift  ^^*^>  ^^^  instance,  with  marks  of  violence  on  his  body, 
hypothesis,  and  at  once  a  series  of  hypotheses  are  tried  in  turn, 
as  keys  to  a  lock,  to  see  if  they  will  disclose  the  secret  of  the 
death.  Were  the  wounds  homicidal  or  suicidal  ?  If  homicidal, 
was  the  motive  avarice,  or  jealousy,  or  an  old  grudge  ?  If  a 
person  is  on  trial  for  the  homicide,  then  against  him  are  admis- 
sible all  facts  that  sustain  any  hypothesis  which  implies  his  guilt. 
When  it  is  his  turn  to  develop  his  defence,  then  any  facts  are 
admissible  that  would  sustain  the  hypothesis  of  his  innocence. 

§  24.  Relevancy  is  therefore  to  be  determined  by  free  logic. 
Whatever  unless  otherwise  settled  by  statute  or  controlling  prece- 
dkicelTis  dent.  All  facts,  that  go  either  to  sustain  or  impeach 
relevant      a  hypothesis  logically  pertinent,  are  admissible.^     But 

^  See,  as  to  hypothesis,  supra,  §  21.  HI.  266 ;  Hough  v.  Cook,  69  111.  581 ; 

*  Whart.  on  Ev.  §  21 ;  R.  v.  Pearce,  Hancock  v.  Wilson,  89  Iowa,  47;  John- 
Pea.  R.  75;  R.  t;.  £gerton,  R.  &  R.  son  v,  Filkington,  89  Wis.  62;  Selma 
875,  cited  by  Holroyd,  J.,  in  R.  v.  v.  Keith,  58  Ga.  178;  State  v.  Clifton, 
Ellis,  6  B.  &  C.  U8;  R.  v.  Briggs,  2  80  La.  An.  951;  State  v.  Corsell,  12 
M.  &  Rob.  199,  per  Alderson,  B.;  R.  Nev.  887. 

V.  Rooney,  7  C.  &  P.  517;  R.  v.  Fur-        As  to  inferences  of  this  class  see 

sey,  6  C.  &  P.  81 ;  Anglesey  v.  Hath-  infra,  §§  784  et  seq. ;  and  see  Com.  v. 

erton,  10  M.  &  W.  285,  per  Ld.  Abin-  Piper,  120  Mass.  185 ;  Murphy  w.  Peo- 

ger;  Furneaux  v,  Hutchins,  2  Cowp.  pie,  68  N.  Y.  590 ;  Long  v.  State,  52 

807;    Doe   v.    Sisson,    12   East,  62;  Miss.  23. 

Schuchardt  v.  Aliens,  1  Wall.  859;  A  party,  for  instance,  is  charged 
Butler  v.  Watkins,  18  Wall.  457;  with  the  robbery  of  a  watch  and  chain, 
Deitsch  v.  Wiggins,  15  Wall.  540 ;  which,  by  the  hypothesis  of  the  pros- 
Hovey  v.  Grant,  52  N.  H.  569;  Raynes  ecution,  were  torn  from  the  prosecu- 
V.  Bennett,  114  Mass.  424;  Com.  v.  tor  at  a  particular  place.  It  is  ad- 
Dowdican,  114  Mass.  257 ;  Huntsman  missible,  in  such  case,  for  the  prosecu- 
te. Nichols,  116  Mass.  521 ;  Willis  v,  tion  to  put  in  evidence  the  fact  that  at 
^ulbert,  117  Mass.  151;  Com.  v.  Stur-  that  very  spot  was  found  a  ring,  such 
tivant,  117  Mass.  122;  Com.  r.  Cost-  as  is  used  to  fasten  watches,  and  which 
ley,  118  Mass.  1 ;  Com.  v,  Adams,  127  the  prosecutor  could  not  distinguish 
Mass.  15;  Blanchard  v.  N.  J.  S.  59  from  his  own,  which  had  the  appear- 
N.  Y.  292;  Pratt  v.  Richards,  69  ance  of  having  been  forcibly  wrenched. 
Penn.  St.  58  ;  Thompson  v,  Stevens,  Com.  v.  Watson,  109  Mass.  854.  See 
71  Penn.  St.  161 ;  Brooke  o.  Winters,  also  Com.  o.  TolUver,  119  Mass.  812. 
89  Md.  505  ;  Welch  v.  Ware,  82  Mich.  Compare  infra,  §§  816  et  seq,  ;  People 
77;  Marquette  R.  R.  v.  Langton,  82  v.  Collins,  48  Cal.  277. 
Mich.  251 ;  Willoughby  v.  Dewey,  54        It  is  also  relevant,  when  the  prose- 
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no  fact  is  relevant  which  does  not  make  more  or  less  probable 
such  a  hypothesis.^  Relevancy,  therefore,  involves  two  distinct 
inquiries  to  be  determined  by  logic,  unless  otherwise  arbitrarily 
prescribed  by  jurisprudence:  (1.)  Ought  the  hypothesis  pro- 
posed, if  proved,  to  affect  the  issue  ?  (2.)  Does  the  fact  offered 
in  evidence  go  to  sustain  this  hypothesis  ?  ^ 

§  25.  What  has  been  said  applies  to  all  lines  of  investigation 
of  truth.®     Certain  exclusionary  limits  are  indeed  to  be  process  u 
firmly  imposed.     We  must  refuse  to  admit  secondary   logj^U 
evidence,  or  evidence  of   independent  crimes,  on   the   cable  to  all 
part  of  the  party  charged.     But  aside  from  these  limit-  vesUga- 
ations,  which  are  exacted  by  the  policy  of  the  law,  the 
tests  we  apply  in  jurisprudence  are  the  tests  we  apply  in  histor- 
ical and  social  criticism.     Lord  Bacon's  alleged  venality,  for  in- 
stance, is  to  be  proved  or  disproved  by  the  historical  critics  by 
the  same  kind  of  induction  we  would  apply  were  he  now  to  be 
impeached  for  the  same  offence  before  the  House  of  Lords  ;  and 
whatever  facts  are  admissible,  as  yielding  a  logical  inference  in 
the  former  case,  are  admissible  •  as  yielding  a  legal  inference  in 
the  latter  case.     A  stone  claimed  to  be  a  petrified  giant  is  pro- 
duced ;  whatever  facts  would  be  relevant  on  the  question  of  this 
pretension,  viewing  the  question  as  a  matter  of  scientific  criti- 


cution  proves  that  the  defendant  went 
to  a  parUcalar  place  to  commit  a 
crime,  for  the  defendant  to  prove  that 
he  went  there  on  legitimate  business. 
State  V.  English,  67  Mo.  187. 

When  the  prosecation  pats  in  evi- 
dence motives  likely  to  have  prompted 
the  defendant  to  the  act  charged,  it 
is  relevant  for  the  defendant  to  put 
in  evidence  stronger  motives  operat- 
ing on  others;  State  t;.  Joiinson,  30 
La.  An.  921 ;  or  counter  motives  oper- 
ating on  himself.  R.  v.  Grant,  4  F.  & 
F.  322. 

On  a  trial  for  murder,  where  the 
defendant  sets  up  suicide,  it  is  admis- 
sible for  him  to  put  in  evidence  the 
prior  tendency  to  melancholy  on  part 
of  the  deceased.  Blackburn  o.  State, 
23  Oh.  St.  146. 


The  defence,  on  the  trial  of  A.  for 
killing  his  wife,  having  relied  on  his 
offer  to  return  to  her  (after  a  long  sep- 
aration), as  a  mark  of  friendliness, 
which  she  repelled,  it  was  held  rele- 
vant, on  the  part  of  the  prosecution, 
to  put  in  evidence  the  bank  deposit 
books  of  husband  and  wife,  to  show 
that  the  latter  had,  and  the  former 
had  not,  money.  Sayres  t;.  Com.  88 
Fenn.  St.  291. 

^  See  cases  in  Whart.  on  Ev.  §  22. 

^  Thus  on  an  indictment  for  a  neg- 
ligent collision,  when  the  only  charge 
in  the  indictment  is  that  the  defend- 
ant ran  the  train  with  unreasonable 
speed,  evidence  of  neglect  to  ring  the 
bell  is  inadmissible.  Com.  o.  Fitch- 
burg  B.  B.  126  Mass.  472. 

•  Whart.  on  Ev.  §  22. 
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cism,  would  be  relevant  if  the  supposed  fabricator  of  the  giant 
was  on  his  trial  for  a  cheat.  The  facts  which  a  sound  historical 
critic  would  adduce,  as  bearing  on  the  guilt  of  Queen  Caroline  or 
of  Warren  Hastings,  would  be  held  relevant  by  a  court  to  whom 
the  trial  of  Queen  Caroline  or  of  Warren  Hastings  should  be 
committed. 

§  26.  A  similar  series  of  progressive  tests  may  be  applied  in 
niustnted  Order  to  exhibit  the  meaning  of  any  controverted  writ- 
uw?8"of*  ^^8*^  -^  memorandum,  for  instance,  in  a  foreign  Ian- 
authentic-  guage,  is  put  in  evidence,  for  the  purpose  of  proving  a 
uments.  debt.  The  plaintiff  sets  up,  first,  that  the  instrument 
is,  we  may  say,  in  German ;  secondly,  that  certain  phrases  in 
it  have,  by  the  custom  of  trade,  a  meaning  different  from  that 
they  bear  in  ordinary  use.  Here  are  two  hypotheses  successively 
presented  in  order  to  get  at  the  meaning  of  the  instrument; 
and  whatever  goes  to  prove  either  of  these  hypotheses  is  rele- 
vant. The  number  of  the  hypotheses  increases  with  the  com- 
plication of  the  case.  If,  for  instance.  Sir  Philip  Fimncis's  title 
to  the  authorship  of  Junius  is  under  investigation,  we  have  a 
series  of  concentric  hypotheses,  each  of  which  is  pertinent,  and 
the  innermost  of  which  closely  surrounds  the  point  of  identity. 
It  is  pertinent  to  argue  that  the  author  of  Junius,  during  the 
Chatham  and  Grafton  ministries,  was  familiar  with  English 
public  life ;  that  he  possessed  a  practised  pen  ;  that  he  was  cog- 
nizant of  the  traditions  of  the  war- office ;  that  his  animosity 
to  Lord  Mansfield,  and  his  attachment  to  Lord  Chatham,  were 
strong  ;  that  he  had  cogent  motives  for  concealment  both  at  that 
particular  period  and  for  years  afterwards ;  that  he  ceased  to 
write  about  1773  ;  that  his  writing  had  certain  marked  peculiar- 
ities. Each  of  these  hypotheses  being  pertinent,  it  is  relevant 
to  prove  that  Sir  Philip  Francis  was,  during  the  period  when  the 
Junius  Letters  appeared,  familiar  with  English  public  life ;  that 
his  style  was  polished,  vigorous,  and  not  unlike  that  of  Junius  ; 
that  he  had  been  for  some  time  a  clerk  in  the  war-office  ;  that 
his  political  relations  repelled  him  from  Lord  Mansfield  and  con- 
nected him  with  Lord  Chatham ;  that  to  him  discovery  would 
be  political  ruin  ;  that  about  the  time  the  Junius  Letters  closed 

^  See  Froude*s  marshalling  of  the    Casket  Letters  in  the  7th  volume  of 
arguments  as  to  the  genuineness  of  the    his  Uistor/  of  England. 
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he  left  the  country  ;  that  his  handwriting  was  strikingly  similar 
to  that  of  Junius. 

§  27.  In  questions  of  identity  we  have  abundant  illustrations 
of  the  principles  just  announced.^    No  matter  how  slight 
may  be  the  inference  of  identity  to  be  drawn  from  any  tionsof 
single  fact,  it  is  admissible  as  a  fragment  of  the  mate-  ^  ^'^  ^' 
rial  from  which  the  induction   is  to  be  made.      One  hundred 
thousand  persons  may  be  in  a  city  at  the  time  when  in  that  city 
a  particular  crime  is  committed,  and  proving  A.  to  have  been  in 
the  city  at  the  time  makes  a  case  against  him,  as  perpetrator, 
which  is  by  itself  only  as  one  against  one  hundred  thousand  ;  yet 
it  is  nevertheless  relevant  to  prove  that  he  was  at  the  time  in 
the  city.     Multitudes  of  persons  having  to  work  with  kerosene 
have  kerosene  stains  on  their  clothes,  yet,  when  on  the  trial  of  a 
person  charged  with  burning  a  house,  the  hypothesis  of  the  pros- 
ecution is  that  an  accomplice  of  the  defendant  fired  the  build- 
ing by  means  of  a  can  of  kerosene  oil  furnished  for  the  purpose 
by  the  defendant,  it  is  relevant  for  the  prosecution  to  prove  that 
the  shirt  of  the  alleged  accomplice  had  on  it  kerosene  stains.^ 

§  28.  Conditions,  the  presence  or  absence  of  which  may  be 
thus  proved,  may  be  regarded  as  prior,  contemporane-  Conditions 
ons,  or  subsequent.  A  homicide,  for  instance,  is  com-  Jrior**con- 
mitted,  and  is  charged  upon  a  particular  individual  on  ^^P®™°S; 
trial.  Among  the  prior  conditions  of  the  homicide  we  sequent.. 
may  notice  preparations  and  indications  of  enmity ;  among  the 
contemporaneous  conditions  is  collision  between  the  parties ; 
among  the  subsequent  conditions  are  confessions  and  attempts  at 
flight.8 

§  29.  No  fact,  as  already  seen,  which,  on  principles  of  sound 
logic,  does  not  sustain  or  impeach  a  pertinent  hypothe-   Collateral 
sis,  is  relevant,  and  no  such  fact,  therefore,  unless  oth-  ^^^, 
erwise  provided  by  some  positive  prescription  of  law,  ^•<'{*  «?"■ 
should  be  admitted  as  evidence  on  a  trial.    The  reasons  relevant. 
for  this  rule  are  obvious.     To  admit  evidence  of  such  collateral 
facts  would  be  to  oppress  the  party  implicated  by  trying  him  on 
a  case  for  preparing  which  he  has  had  no  notice,  and  sometimes 

^  See  supra, §  18;  infra,  §§  47,  806.        •  See  infra,  §§  742  et  seq. 
*  State  V.  Kiogsbary,  58  Me.  239. 
See  mfra,  §  776. 
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by  prejudicing  the  jury  against  him  by  publishing  offences  of 
which,  even  if  guilty,  he  may  have  long  since  repented,  or  which 
may  have  long  since  been  condoned.  Trials  would  by  this  proc- 
ess be  injuriously  prolonged,  the  real  issue  obscured,  verdicts 
taken  on  side  issues.  To  sustain  the  introduction  of  such  facts, 
they  must  be  in  some  way  capable,  as  will  presently  be  seen 
more  fully,  of  being  brought  into  a  common  system  with  that 
under  trial.^ 

§  SO.  In  criminal  cases  there  are  peculiar  reasons  why  the  test 
„  before  us  should  be  applied  to  proof  of  collateral  crimes, 

latormi  A  defendant  ought  not  to  be  convicted  of  the  offence 
inadmifl-  charged  simply  because  he  has  been  guilty  of  another 
"  *'  offence.     Henc.e,  when  offered  simply  for  the  purpose 

of  proving  his  commission  of  the  offence  on  trial,  evidence  of  his 
participation,  either  in  act  or  design,  in  commission  or  in  prep- 
aration, in  other  independent  crimes,  cannot  be  received.^ 

§  81.  Certain  exceptions  exist,  however,  to  the  rule  just  stated. 

Exception    '^'^^^^^^  ^^  ^^^^  ^^^  proceed  to  discuss  :  — 

when  ex-  n  ^  When  an  extraneous  crime  forms  part  of  the  res 

traneoua  ^  ,  ,     , 

crime         ffcstoe  evidence  of  it  is  not  excluded  by  the  fact  that  it 

1  Griffiths  V.  Payne,  11  A.  &  E.  181 ;  ler,  8  Cush.  248  ;  Coleman  v.  People, 

Thompson  v,  Mosely,  6  C.  &  P.  602;  65  N.  Y.  81;   People  v.  Corbin,   56 

R.  V.  Mobbs,  6  Cox  C.  C.  223;  R.  v,  N.  Y.  868;  Rosen weig  v.  People,  68 

DoBsett,  2C.  &K.  806;  State  v.  Whit-  Barb.  684;  Snyder  v.  Com.  86  Penn. 

tier,  8  Shepl.  841;  State  u.  Lapage,  St.   519;   Walker  v.  Com..  1  Leigh, 

57  N.  H.  245;  Com.  v.  Call,  21  Pick.  574;  Cole  v.  Com.  5  Grat.  696;  Sute 

515;  Com.  v.  Campbell,  7  Allen,  541;  v.  Merrill,  2  Dev.  259;  Sute  v.  Shu- 

Goodrich  V.  Wilson,  119  Mass.  429;  ford,  69  N.  C.  486;  Stone  v.  State,  4 

Com.  V,  Miller,  8  Cush.   243;  Com.  Humph.  27;  Kinchelow  v.   State,    5 

V.  Blair,  128  Mass.  242;  Williams  v.  Humph.  9;  Brock  v.  State,  26   Ala. 

Fitch,  18N.  Y.  546;  Mailler  t?.  Pro-  104;    Dunn  v.   State,   2   Pike,   229; 

peller  Co.  61  N.Y.  812;  Cole  w.  Com.  Barton  v.  State,  18  Ohio,  221;  Far- 

5  Grat.  696 ;  Farrer  V.  State,  2  Oh.  St.  rer  p.  State,  2  Oh.  St  54;  Coble  v. 

54;   State  v.  Miller,   47  Wis.  980;  State,   81   Oh.   St.    100;    Bonsall  v 

Tharp  v.  State,  15  Ala.  749;  Brock  State,  85  Ind.  460;    Sutton  v,  John- 

V.  State,  26  Ala.  104;  Hall  v.  State,  son,  62  111.   209;   Garrison  t;.  Sute 

51  Ala.  9;  Williams  v.  State,  46  Ala.  87  111.  96;  Barnes  v.  People,  48  CaL 

57;  Cesure  v.  State.  1  Tex.  Ap.  19.  651;  People  v.  Bowen,  49  Cal.  654; 

See  Iron  Mountain  Bk.  v.  Murdock,  Cesure  v.  State,  1  Tex.  Ap.  11.     See 

62  Mo.  70.  article  in  Cent.  Law  J.  May  24,  1878. 

>  R.  v.  Mobbfl,  6  Cox  C.  C.  228;  Threats  to  commit  collateral  crimes 

State  V,  Lapage,  57  N.  H.  245;  Com.  fall  under  the  same  head.    Ogletree 

V.  Wilson,  2  Cush.  590;  Com.  v.  Mil-  v.  State,  28  Ala.  688. 
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[§32. 


is  extraneous.^     Tbas,  on  a  trial  for  murder,  evidence   'onnspart 

of  the  res 

that  the  prisoner,  on  the  same  day  the  deceased  was  gestae, 
killed,  and  shortly  before  the  killing,  shot  a  third  person,  was 
held  admissible,  under  the  circumstances  of  the  case,  notwith- 
standing the  evidence  tended  to  prove  a  distinct  felony  com- 
mitted by  the  prisoner;  such  shooting,  and  the  killing  of  the 
deceased,  appearing  to  be  connected  as  parts  of  one  entire  trans- 
action.^ On  a  trial,  also,  for  breaking  into  a  booking  oiBBice  of  a 
railway  station,  evidence  was  admitted  that  the  prisoners  had, 
on  the  same  night,  broken  into  three  other  booking  offices  of 
three  other  stations  on  the  same  railway,  the  four  cases  being 
connected.^ 

Again,  on  an  indictment  for  arson,  in  setting  fire  to  a  rick,  the 
property  of  A.,  it  was  ruled  that  evidence  could  be  given  of  the 
prisoner's  presence  and  demeanor  at  fires  of  other  ricks,  the 
property  respectively  of  B.  and  C,  occurring  the  same  night, 
although  those  fires  were  the  subject  of  other  indictments  against 
the  prisoner,  such  evidence  being  important  to  explain  his  move- 
ments and  general  conduct  before  and  after  the  fire  of  A.'s  rick.^ 
It  has  also  been  held  admissible,  on  a  trial  for  murder,  to  prove 
that  the  crime  was  part  of  a  general  conspiracy  to  kill  certain 
obnoxious  persons  in  a  wide  section  of  country.*  An  offer  to 
bribe,  also,  and  an  attempt  to  escape  from  commitment  for  a 
different  offence,  are  admissible  on  the  trial  of  the  latter  offence, 
when  all  the  offences  are  connected  in  one  transaction.^  And 
whatever  forms  part  of  the  preparation  of  a  crime  is  admissible 
as  material  from  which  the  motive  of  the  crime  may  be  inferred.^ 

§  32.  (2.)  Suppose  that  it  is  alleged  that  the  crime  in  ques- 


^  Com.  v.  Sturtivant,  117  Mass.  122; 
Gassenheimer  v.  State,  52  Ala.  814; 
State  V.  Folwell,  14  Eans.  105.  As 
to  scope  of  res  gestae  see  infra,  §  264. 

«  Heath  r.  Com.  1  Rob.  (Va.)  785. 
See  Walters  v.  People,  6  Parker  G. 
R.  15;  State  v.  Rash,  12  Ired.  882; 
Johnson  v.  State,  1 7  Ala.  618.  See 
R.  p.  Yoke,  R.  &  R.  531. 

*  R.  V.  Cobden,  8  F.  &  F.  888. 
See  R.  V.  Rearden,  4  F.  &  F.  76. 

*  R.  p.  Taylor,  5  Cox  C.  C.  138. 
It  was,  however,  held,  in  conformity 


with  the  views  heretofore  expressed, 
that  it  was  not  admissible  to  prove 
threats,  statements,  or  particular  acts 
pointing  alone  to  other  indictments, 
and  not  tending  to  implicate  or  ex- 
plain the  conduct  of  the  prisoner  in 
reference  to  the  fire  under  immediate 
investigation.    Ibid. 

«  Carroll  v.  Com.  84  Penn.  St.  107. 

'  Dean  v.  Com.  4  Grat.  541.  Infra, 
§  750. 

7  See  infra,  §  758. 
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EVIDENCE  IN  CRIMINAL  CASES. 


[CHAP,  n. 


tion  was  one  of  a  system  of  mutaally  dependent  crimes ;  is  it  ad* 
missible,  on  a  trial  for  one  of  these  crimes,  to  put  in 

Exception  ,  ,  . 

in  caw8  of  evidence  such  other  crimes,  for  the  purpose  of  showing 
'^^  ™'  this  system?  In  several  lines  of  civil  cases  such  evi- 
dence has  been  held  admissible.^  Nor  is  there  any  reason  why 
such  evidence  should  not  be  received  in  criminal  cases.  In  order 
to  prove  purpose  on  the  defendant's  part,  system  is  relevant,  and 
in  order  to  prove  system,  isolated  crimes  are  admissible  from 
which  system  may  be  inferred.  If  the  evidence  is  admissible  on 
other  grounds,  it  cannot  be  excluded  because  it  charges  the  de- 
fendant with  an  extraneous  crime.^ 

§  33.  Thus  while  one  blow  given  to  A.  by  B.  may  be  acci- 
Illustrated  <i®i**^l»  ^®^  counsel  would  have  the  audacity  to  claim 
by  succea-    accident  for  eight  or  ten  blows  given  to  A.  by  B.  at 

sive  blows.  •        •    i.  1  J  •  J-.-         fi 

successive  intervals,  under  varying  conditions.^ 
§  34.  A  party,  to  take  another  illustration,  is  charged  with 
Illustrated    holding  or  circulating  forged  paper,  or  other  documents, 
•ive*for^    as  to  which  it  is  important  to  prove  his  scienter.     One 

of  such  papers  he  may  hold  without  being  justly  charge- 


enes. 


I  Whart.  on  £v.  §  44.  See  also 
iofra,  §  753. 

>  R.  V.  Clewes,  4  C.  &  P.  221;  R. 
v.  Salisbury,  5  G.  &  F.  155;  R.  t;. 
Richardson,  S  Cox  C.  G.  448;  R.  v, 
Richardson,  2  F.  &  F.  843;  R.  v. 
Cobden,  3  F.  &  F.  833;  R.  v.  Rear- 
don,  4  F.  &  F.  76;  R.  r.  Proud,  L.  & 
C.  97;  State  v.  Neagle,  65  Me.  468; 
Stater.  Morton,  1  Williams,  Vt.  310; 
State  t;.  Smalley,  50  Vt.  736;  Com.  v. 
Sturtivant,  117  Mass.  122;  State  v. 
Ransell,  41  Conn.  433;  Coleman  v. 
People,  55  N.  Y.  555;  Osborne  v. 
People,  2  Park.  C.  R.  588;  Pierson  v. 
People,  18  Hun,  289;  Brown  t;.  Com. 
76  Penn.  St.  319;  Campbell  v.  Com. 
84  Penn.  St.  187;  Duffy  v.  Com.  S. 
C.  Penn.  1878;  Brown  v.  State,  26 
Oh.  St.  176 ;  Bainbridge  v.  State,  30 
Oh.  St.  264;  Com.  v.  Hopkins,  2 
Dana,  419;  Stafford  v.  State,  55  Ga. 
592;  Pearce  v.  State,  40  Ala.  720; 
Mason  v.  State,  42  Ala.  548;  Gassen- 
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heimer  o.  State,  52  Ala.  825;  State  v. 
Adams,  20  Kans.  811;  People  t*. 
Robles,  34  Cal.  591;  State  v.  Cowell, 
12  Ney.  337;  Galbraith  v.  State,  41 
Tex.  567.  For  cases  of  poisoning  see 
infra,  §  50. 

As  extending  the  rule  to  lottery 
prosecutions  see  Thomas  v.  People, 
59  III.  160;  Miller  v.  Com.  13  Bush, 
731.  The  rule  is  constantly  applied 
in  liquor  cases.  Whart.  Crim.  Law, 
8th  ed.  §  1520.  Thus,  evidence  that 
the  defendant,  the  keeper  of  the  Sher- 
man House,  kept  spirituous  liquor  for 
sale  there,  at  a  certain  date,  has  a 
tendency  to  prove  that  the  defendant, 
still  keeping  the  Sherman  House,  kept 
spirituous  liquor  for  sale  there  at  a 
later  date.  State  v.  Colston,  58  N. 
H.  483. 

•  R.  p.  Yoke,  R.  &  R.  581 ;  Landell 
V,  Hotchkiss,  1  Thomp.  &  C.  (N.  Y.) 
80. 


CHAP,  n.]  RELEVANCY,  [§  35. 

able  with  knowledge  of  its  character;  when  three  or  four  are 
traced  to  him,  suspicion  thickens  ;  if  fifteen  or  twenty  are  shown 
to  have  been  in  his  possession  at  different  times,  then  the  im- 
probability of  innocence  on  his  part  is  in  proportion  to  the  im- 
probability that  the  papers  could  have  been  in  his  possession 
without  his  knowing  their  true  character.^  In  such  case  the  in- 
ference of  system  is  strengthened  by  proof  that  the  party  had 
notice,  on  a  prior  occasion,  that  suspicion  attached  to  paper  of 
the  same  character  as  that  he  is  now  charged  with  illegally 
holding  or  passing.^  But  a  mere  confession  of  having  committed 
other  forgeries,  not  part  of  the  same  system,  or  even  proof  of  be- 
ing concerned  in  such  independent  transactions,  is  inadmissible.^ 
§  35.  In  prosecutions  for  adultery,  or  for  illicit  intercourse  of 
any  class,  evidence  is  admissible  of  sexual  acts  between  successive 
the  same  parties  prior  to,*  or,  when  indicating  contin-  adulteries. 
uousness  of  illicit  relations,  even  subsequent  to,  the  act  specific- 
ally under  trial.^  Prior  sexual  attempts  on  the  same  woman  are 
admissible,  under  the  same  limitations,  on  a  trial  of  rape.^ 

1  R.  ».  Forster,  Dears.  466;  R.  o.  »  People  v.  Corbin,  56  N.  Y.  868; 

Ball,    B.  &  R.    182;    R.   v.  Jaryis,  Stalker  v.  Sute,  9  Conn.  841. 

Dears.  562;  7  Cox  C.  C.  58;  R.  v.  *  Whart.    Crim.    Law,   8th    ed.  § 

Fuller,  R.  &  R.  408 ;  R.  v.  Harris,  7  1788;  State  v.  Wallace,  9  N.  H.  518; 

C.  &  P.  429 ;  R.  V.  Roebuck,  86  Eng.  Com.  v.  Horton,  2  Gray,  854 ;  Com.  v. 
L.  &  £q.  681;  R.  o.  Pascoe,  Pearce  &  Lahey,  14  Gray,  91 ;  Com.  v.  Thrasher, 

D.  456;  U.  S.  V.  Burns,  5  McLean,  11  Gray,  450;  Com.  v.  Call,  21  Pick. 
28 ;  State  v.  McAllister,  24  Me.  189 ;  509  ;  Com.  v.  NichoUs,  114  Mass.  285; 
Com.  0.  Hall,  4  Allen,  805;  Com.  v.  Com.  t;.  Bowers,  121  Mass.  45;  Peo- 
^gerly,  10  Allen,  184;  State  v.  pie  v,  Jenness,  5  Mich.  805;  Searls 
Twitty,  2  Hawks,  248;  Harding  v,  v.  People,  18111.  599;  Lovell  v.  State, 
State,  54  Ind.  889;  Martin  v.  Com.  2  12  Ind.  18;  Lawson  v.  State,  20  Ala. 
Leigh,  745;  Reed  v.  State,  15  Ohio,  66;  McLeod  v.  State,  85  Ala.  895; 
207;  State  9.  Mix,  15  Mo.  158;  State  Alsabrook  v.  State,  52  Ala.  24;  Rich- 
9.  Fisher,  65  Mo.  487;  People  v,  Far^  ardson  o.  State,  84  Tex.  142. 

rell,  80  Cal.  816;  Speights  v.  State,  ^  See  fully  Whart.  Crim.  Law,  8th 

1  Tex.  Ap.  561;  Taylor  on  Ev.  §  822.  ed.  §  1788;  Boddy  v,  Boddy,  80  L.  J. 

'  R.  9.  Hongh,  R.  &  R.  120;  R.  9.  P.  &  M.  28 ;  State  v.  Wallace,  9  N. 

Hodgson,  1  Lew.  108;  R.  9.  Forster,  H.  577;  State  9.  Bridgman,  49  Vt. 

Dears.  456;  R.  9.  Francis,  L.  R.  2  C.  202;  Thayer  9.   Thayer,   101   Mass. 

C.  128;  State  9.  McAllister,  24  Me.  Ill  (overruling  Com.  9.  Thrasher,  11 

139;  Com.  9.  Bigelow,  8  Met  285;  Gray,  450);  State  9.  Way,  5   Neb. 

Com.  9.  Steams,  10  Met.  256 ;  Finn  288;  Lawson  9.  State,  20  Ala.   65; 

V.  Com.  5  Rand.   701 ;  Hendrick  9.  though  see  Coventry  9.  State,  18  Ala. 

Com.  5  Leigh,  708;  Mason  9.  State,  172. 

42  Ala.  582.  •  Infra,  §  46. 
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§  36.  A  defendant,  to  take  another  case,  sets  up  ca9U8  in  an- 
Successive  ^^^^  ^  *b®  charge  of  firing  his  house  in  order  to  de- 
flringa.  fraud  the  insurers.  To  meet  this  it  is  admissible  for 
the  prosecution  to  prove  that  on  prior  occasions  houses  occupied 
by  the  defendant  had  been  burned,  and  that  he  obtained  pay- 
ment for  the  same  from  separate  insurance  companies ;  ^  and  for 
the  same  object  evidence  of  an  attempt  three  days  before  at 
firing,  by  the  same  defendant  of  the  same  property,  may  be 
received.^  In  the  same  line  may  be  mentioned  a  New  York 
ruling,  that  evidence  of  an  attempt  to  set  fire  to  a  barn  in 
the  same  village,  and  on  the  same  night  in  which  the  building 
in  litigation  was  burned,  is  admissible  on  the  issue  of  acci- 
dent.' 

§  37.  When  poisoning,  also,  is  set  up  by  the  prosecution,  it 
Successive  ^  admissible,  as  will  hereafter  be  more  fully  seen,  in 
poisonings,  order  to  rebut  accident,  to  prove  other  attempts,  by  the 
same  defendant,  to  poison  other  persons,  when  such  attempts  are 
part  of  a  system  with  that  under  trial.* 

§  38.  When  the  object  is  to  show  system,  subsequent  as  well 
Subse-  as  prior  offences,  when  tending  to  establish  identity  or 
&  ad-  intent,  can  be  put  in  evidence.  The  question  is  one 
missibieto    Qf  induction,  and  the  larccer  the  number  of  consistent 

prove  sys-  '  o 

tern.  facts,  the  more  complete  the  induction  is.     The  time 

of  the  collateral  inculpatory  facts  is  immaterial,  provided  they 
be  close  enough  together  to  indicate  that  they  are  part  of  a  sys- 
tem.* 

§  39.  (3.)  Hence,  to  recur  in  greater  detail  to  a  line  of  cases 
Exception  i^cticed  in  brief  in  a  prior  section,  if  a  party  is  charged 
when*^  with  knowingly  making,  holding,  or  passing  forged 
guiitj         paper,  and  the  fact  of  his  possession  of   the  paper  is 

1  R.  V.  Gray,  4  F.  &  F.  1102;  Com.  »  Faucett  v.  Nichols,  64  N.  Y.  877; 

V,  McCarty,  119  Mass.  854.  S.  C,  4  N.  Y.  Sup.  Ct.  597. 

In  Kramer  v.   Com.  87   Penn.  St.  ^  Infra,  §  52. 

299,  which  was  a  trial  for  arson,  an  '  R.  v.   Reardon,  4  F.  &  F.   76  ; 

attempt  by  the  defendant  to  burn  the  State  v,  Bridgman,  49  Vt.  202;  Con^ 

same  property  two  days  subsequent  to  v.  Price,  10  Gray,  472  ;  Thayer  ^. 

the  act  charged  was  admitted.     See  Thayer,   101  Mass.   Ill;    Kramer  v. 

infra,  §  58.  Com.  87  Penn.  St.  299.    See   infra, 

^  Com.  V.Bradford,  126  Mass.  4  2*  §45.     For  cases  of  subsequent  libels 

As  to  inference  of  other  firings  by  see  infra,  §  52,  and  of  subsequent  ut- 

steam-engine  see  Whart.  on  Ev.  §  42  terings  of  forged  money,  infra,  §  45. 
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shown,  but  his  knowledge  of  its  character  is  dispated,  knowledge 
it  is  admissible  to  show  that  shortly  before  or  shortly  shown. 
after  the  event  charged  he  had  held  or  uttered  similar  feiting. 
forged  instruments  to  an  extent  which  makes  it  improbable  that 
he  should  have  been  ignorant  of  the  forgery.^  Thus  in  a  leading 
English  case,  on  an  indictment  for  uttering  a  bank  of  England 
note,  knowing  it  to  be  forged,  evidence  was  offered  for  the  prose- 
cution that  the  defendant  had  uttered  another  note  forged  in  the 
same  manner,  by  the  same  hand,  and  with  the  same  materials, 
three  months  previously,  and  that  two  ten  pound  notes  and  thir- 
teen one  pound  notes  of  the  same  fabrication  had  been  found  on 
the  files  of  the  company,  on  the  back  of  which  there  was  the  de^ 
fendant's  handwriting,  but  it  did  not  appear  when  the  company 
received  them.  This  evidence  was  admitted,  and  "  the  case  was 
referred  to  the  opinion  of  the  judges,  the  majority  of  whom  were 
of  opinion  that  it  was  admissible,  subject  to  observation  as  to 
the  weight  of  it,  which  would  be  more  or  less  considerable  ac- 
cording to  the  number  of  the  notes,  the  distance  of  the  time  at 
which  they  had  been  put  off,  and  the  situation  of  life  of  the  de- 
fendant, so  as  to  make  it  more  or  less  probable  that  so  many 
notes  could  pass  through  his  hands  in  the  course  of  business."  ^ 
It  is  not  necessary  in  such  cases  that  the  other  forged  money 
should  be  of  the  same  denomination  as  that  under  trial.^ 

§  40.  It  was  at  one  time  thought  that  where  the  second  utter- 
ing has  been  made  the  subject  of  a  distinct  indictment,   That  in- 
evidence  of  such  uttering  might,  in  the  discretion  of  the  havrbeen 
judge,  be  refused.*    The  better  opinion  now  is  that  the  [j^ugtradve 

^  K  V.  Hough,  R.  &  R.  120;  R.  v.  State,  S  Ind.  3d3;  Steele  v.  People* 

Ball,  R.  &  R.  182;  R  v,  Hodgson,  1  45  111.  152. 

Lew.  102;  R.  v.  Balls,  1  Mood.  C.  C.  *  R.  v.  Ball,  R.  &  R  1S2,  1  Camp. 

470;  U.  S.  V.  Craig,  4  Wash.  C.  C.  324,  cited  in  Roscoe's  Cr.  Ev.  93. 

729;  U.  S.  ».  Doebler,  1  Bald.  519;  •  R.  ».  Harris,  7  C.  &  P.  429;  R. 

State  p.  McAlister,  24  Me.  139;  Com.  v.  Oddy,  2  Den.  C.  C.  264;  5  Cox  C. 

p.   Stearns,   10  Met.    256;    Com.    v.  C.  210;  R.  r.  Foster,  24  L.  J.  M.  C. 

Hall,  4  Allen,  305 ;  Com.  v.  Edgerlr,  134;  29  Eng.  L.  &  Eq.  548.       See 

10  Allen,  184;    Spencer  v.  Com.   2  State  v.   Smith,  5  Day,  175;  Stalker 

Leigh,  751 ;  Martin  v.  Com.  2  Leigh,  v.  State,  9  Conn.  341;  Reed  v.  State, 

745;  Hendricks  v.  Com.  5  Leigh,  708;  15  Ohio,  217. 

Wash  0.  Com.  16  Grat.  530 ;  Mason  «  R.  v.  Smith,  2  C.  &  P.  633;  Tal- 

V.  Sute,  42  Ala.  532;  McCartney  v.  foard's  Dlckin.  Sess.  859. 
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Accom- 
plices' ut- 
terinfs 
may  oe  in 
like  man- 
ner proved. 

But  illus- 
trative 
offence 
must  be 
duly 
proved. 


offences       fact  of  another  indictment  having  been  found  does  not 

makes  no  ,  ** 

difference,  alter  the  ru]e.^  And  it  has  been  declared  in  England 
to  be  impracticable  to  lay  down  any  general  test  as  to  the  time 
within  which  such  previous  uttering  must  have  taken  place,  in 
order  to  be  admissible.^ 

§  41.  Titterings  by  the  defendant's  accomplices  are 
as  admissible  as  utterings  by  himself,  accompliceship 
being  first  shown.^ 

§  42.  The  instrument  alleged  to  form  the  basis  of 
the  independent  offence  must  be  produced,  or  accounted 
for  by  showing  the  defendant  took  it  back  or  destroyed 
it.^  Unless  proved  in  the  same  way  as  is  the  instru- 
ment which  the  defendant  is  charged  with  forging  or 
uttering,  it  cannot  be  received. 

§  43.  A  similar  inference  is  to  be  drawn  from  the  possession 
g.  .J  of  masses  of  counterfeit  money,  and  of  the  implements 

ferences  as  of  Counterfeiting.  Such  facts  may  be  put  in  evidence 
of  counter-  whcu  tending  to  show  a  part  of  a  system  with  the  act 
®*^*  ^  principally  charged.*  Nor  is  the  evidence  in  such  cases 
limited  to  proof  of  the  collateral  crime.  The  defendant's  conduct 
at  the  time  is  admissible  in  order  to  prove  guilty  knowledge.^ 

§  44.  Guilty  knowledge  being  the  gist  of  the  offence  of  receiv- 
So incases  ing  stolen  goods,  receptions  about  the  same  time  of 
?ng"  toll;  other  goods  of  a  similar  character  stolen  from  the  same 
goods.  person,  or  persons  connected  with  him,  may  be  put  in 
evidence  on  the  trial  of  an  alleged  receiver.^  But  the  other 
occasions  on  which  the  stolen  property  was  received  must  not  be 

1  R.  t;.  Hodgson,  Lew.  C.  C.  102;  »  R.  v.  Fuller,  R.  &  R.  408;  U.  S.  w. 

R.  V.  Kirkwood,  Lew.  C.  C.  108;  R.  Hinman,  1  Bald.  292;  U.  S.  v.  Burns, 

V.  Forster,  29   Eng.    L.   &  £q.   648;  5  McLean,  28;  People  v.  Thomas,  3 

Dears.  C.  C.  466;  6  Cox  C.  C.  621 ;  Parker  C.  R.  256;  State  r.  Twitty,  2 

People  V.  Curling,  1  Johns.  820;  Hod-  Hawks,  248;    People  v.   Farrell,    30 

kins  V,  State,  1 1  6a.  92.  Cal.  816 ;  People  v.  Page,  1  Idaho, 

«  R.  V.  Salt,  8  F.  &  F.  834.     Su-  114. 


pra,  §  88. 

•  Infra,  §§  698  et  seq. 

«  R.  V.  Millard,  R.  &  R.  246;  R.  v. 
Forbes,  7  C.  &  P.  224 ;  R.  r.  Phillips, 
1  Lew.  C.  C.  106 ;  Com.  v.  Bigelow,  8 
Met.  286;  Martin  i;.  Com.  2  Leigh, 
746. 
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*  R  17.  Tattershall,  2  Leach,  984. 

'  See  R.  V.  Oddy,  2  Den.  C.  C.  264 ; 
6  Cox  C.  C.  210;  People  v.  Rando,  3 
Parker  C.  R.  836;  Tarborough  v. 
State,  41  Ala.  405;  Shriedly  v.  Peo- 
ple, 28  Oh.  St  80 ;  Devoto  v.  Com.  3 
Mete.  (Ky.)  417. 


CHAP,  n.]  BELEVANCT.  [§  45. 

80  far  removed  in  point  of  time  as  to  form  entirely  different 
transactions.^  And  the  principal  act>  in  order  to  admit  the  illus- 
trative acts,  must  be  antecedently  proved.^ 

§  45.  It  was  at  one  time  doubted  whether  a  guilty  receiving 
or  uttering,  subsequent  to  that  charged  in  the  indict-   Subse- 
ment,  was  admissible  in  evidence.^    It  is,  however,  now  terings^ad- 

^  R.  o.  Dunn,  1  Mood.  C.   C.  150 ;  haps  the   diflferenee  may  be  that  in 

B.  V,  Oddy,  tu  supra  ,*  Com.  t^.  Hills,  the  case  of  the  coin  there  are  specific 

10  Cttsh.  580  ;  Coleman  v.  People,  58  physical  differences  of  color,  weight, 

N.  Y.  180;  Copperman  v.  People,  56  &c.;  whereas  there  are  no  outward 

N.  Y.  591.  signs  by  which  stolen  goods  can  be 

In  R.  V,  Nicholls,  1  F.  &  F.  51,  the  distinguished  from    any  others.     To 

prisoner  was  indicted  for  receiving  a  prove   that    a    man   understood   the 

quantity  of  lead  knowing  it  to  have  meaning  of  French  words  on  a  given 

been   stolen.      Cockburn,  C.   J.,  al-  occasion  you  might  prove  that  he  knew 

lowed  evidence  to  be  given  that  on  French;  but  you  could  not  prove  that 

several  occasions,  between  the  early  he  knew  German,  Spanish,  and  Italian, 

part  of  January  and  the  11th  of  Feb-  and  was  therefore  likely  as  a  linguist 

mary,  the  prisoner,  in  company  with  to  know  French  also.    This  may  jus- 

another  person,  had  sold  lead  stolen  tify  the  decision.     The  cause,  prob- 

from  the  same  place  and  taken  a  share  ably,  was  the  practical  reflection  that, 

of  the  money.  in  cases  of  uttering,  there  is  often  no 

*  Infra,  §  48;  R.  v,  Oddy,  ut  supra,  other  evidence  of  guilty  knowledge  to 

'*  The  positive  side  of  the  rule,"  be  had  than  evidence  of  other  utter- 
says  Sir  J.  Stephen  (in  Criminal  Law,  ings;  whereas,  in  cases  of  receiving, 
p.  809),  **  is  of  less  importance  than  there  are  generally  circumstances  of 
the  negative  side ;  but  it  is  not  easy  suspicion  attaching  to  each  transac- 
to  state  precisely  on  what  principre  tion." 

the  line  between  what  may  and  what  In  England,  by  act  of  parliament, 
may  not  be  given  in  evidence  has  been  upon  the  trial  of  a  person  for  receiv- 
drawn.  The  strongest  case  of  ad-  ing,  evidence  may  be  given  of  other 
mitting  other  transactions  to  show  the  property,  stolen  within  the  previous 
character  of  the  particular  one  under  year,  having  been  found  in  his  posses- 
inquiry  are  the  cases  of  the  subsequent  sion  at  the  same  time  as  the  property 
poisonings  and  precedent  utteidng  of  the  subject  matter  of  the  indictment, 
bad  money.  and  evidence  of  his  previous  convic- 

'*  The  strongest  case  of  excluding  tion  within  the  preceding  five  years 

other  transactions  is  the  case  of  re-  for  any  offence  involving  fraud  or  dis- 

ceiving  stolen  goods.     Where  a  man  honesty  may  also  be  given.     Steph- 

18  tried  for  this  crime,  it  is  not  lawful  en's  £v.  part  i.  c.  3. 
to  give  in  evidence  the  fact  that  the        It  is  no  objection  to  the  proving  of 

prisoner  had  knowingly  received  sto-  such  receptions  that  they  have  been 

len  goods  on  former  occasions,  to  show  prosecuted  in  distinct  indictments.   R. 

that  he  knew  that  the  particular  goods  v.  Davis,  6  C.  &  P.  177.  Supra,  §  40. 
are  stolen.     R.  v.  Oddy,  2  Den.  264.         •  R.  v.  Tavemer,  4  C.  &  P.  418; 

How  this  differs  from  the  case  of  ut-  R.  v.  Smith,  4  C.  &  P.  411;  R.  v. 

tering  it  is  hard  to  understand.    Per-  Oddy,  supra. 
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missible  to  settled  in  Massachusetts  that  on  an  indictment  for  hav- 

prove 

guilty  ing  a  counterfeit  note  in  his  possession  with  intent  to 
edge.  pass  it,  evidence  that  the  defendant  subsequently  had 

in  his  possession  other  and  different  counterfeit  bank  bills  is  ad- 
missible.^ And  in  a  recent  English  case,'  the  Court  of  Criminal 
Appeal  held,  that  on  an  indictment  for  uttering  a  counterfeit 
crown  piece  knowing  it  to  be  counterfeit,  proof  that  the  prisoner, 
on  a  day  subsequent  to  the  day  of  such  uttering,  uttered  a  coun- 
terfeit shilling,  was  admissible  to  prove  the  guilty  knowledge  of 
the  prisoner.  "  The  uttering  of  a  piece  of  bad  silver,"  said  the 
court,  '^  although  of  a  different  denomination  from  that  alleged 
in  the  indictment,  is  so  connected  with  the  offence  charged  that 
the  evidence  of  it  was  receivable."  ' 

§  46.  (4.)  In  connection  with  the  last  exception  are  to  be  no- 
Exception  ^^^^  cases  in  which,  a  party's  intention  being  in  issue, 
in  cases       gxjts  of  a  similar  character  are  admissible.^     The   de- 

where  in- 
tention is     fendant's   manner  at  the  time  of  passing  counterfeit 

money  may  also  be  proved  for  the  same  purpose.*  For 
the  same  reason,  evidence  of  prior  sexual  assaults  on  the  prose- 
cutrix are  admissible  on  an  indictment  for  rape,^  though  not  of 


1  Com.  V,  Price,  10  Gray,  472. 

2  R.  V.  Foster,  24  L.  J.  M.  C.  184; 
29  Eng.  Law  &  Eq.  648;  Dears.  C.  C. 
456;  6  CoxC.  C.  521. 

*  See  also  R.  v.  Robinson,  2  Leach, 
749.  That  to  show  system  subsequent 
offences  may  be  proved  has  been  al- 
ready mentioned.      Supra,  §  88. 

*  R.  V.  Millard,  R.  &  R.  245;  R.  v. 
Wylie,  1  B.  &  P.  N.  R.  93;  R.  r.  Ball, 
R.  &  R.  182;  R.  ».  Dossett,  2  Cox  C. 
C.  248;  2  C.  &  K.  306  ;  R.  v.  Weeks, 
1  L.  &  C.  18;  Bottomly  v.  TJ.  S.  1 
Story,  185;  State  v.  Watkins,  9  Conn. 
47 ;  State  r.  Wentworth,  37  N.  H.  196 ; 
Com.  V,  Tuckerman,  10  Gray,  173; 
Com.  V.  Bradford,  126  Mass.  46;  Peo- 
ple V.  Hopson,  1  Denio,  574;  People 
17.  Stout,  4  Parker  C.  R.  71,  182; 
Cole  i;.  Com.  5  Grat.  696 ;  State  v. 
Raymond,  28  Iowa,  582 ;  State  v. 
Rash,  12  Ired.  382 ;  Johnson  v.  State, 
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17  Ala.  618;  Butler  v.  State,  22  Ala. 
43;  State  v.  Larkin,  11  Nev.  314. 

*  Butler  V.  State,  22  Ala.  48 ;  Bay- 
ley  OQ  Bills,  449;  Archbold's  C.  P. 
9th  ed.  103.     Infra,  §  751. 

So  on  a  charge  of  sending  a  threat- 
ening letter,  prior  and  subsequent  let- 
ters from  the  prisoner  to  Uie  party 
threatened  may  be  shown  in  evidence, 
as  explanatory  of  the  meaning  and 
intent  of  the  particular  letter  on 
which  the  prosecution  is  based.  R. 
V.  Robinson,  2  Leach,  749.  Infra,  § 
756. 

Guilty  knowledge  and  intent,  also, 
in  prosecutions  for  the  sale  of  intoxi- 
cating liquor,  may  be  proved  by  for- 
mer convictions  for  the  same  offence. 
State  0.  Neagle,  65  Me.  468.  Supra, 
§39. 

<  State  V.  Walters,  45  Iowa,  389;  and 
cases  cited  infra,  §  49. 


CHAP,  n.]                                      RELEVANCY.  [§  46. 

rapes  on  other  persons.^  On  the  trial,  also,  of  an  indictment  for 
murder,  committed  when  attempting  a  rape,  proof  of  prior  sex- 
aal  attacks  on  the  deceased  is  admissible.' 

1  Ibid.;  State  v.  Lapage,  57 N.  H.  245.  It  appeared  that  the  prisoner  was  em- 

*  State  p.  Lapage,  57  N.  H.  245;  ployed  hy  his  master  to  take  orders 

Tamer  v.  Com.  86  Penn.  St.  54.     Su-  for  goods,  but  was  forbidden  to  receive 

pra,  §  35.  money.     On  the  30th  of  April,  the 

On  the  trial  of  an  indictment  for  ac-  prisoner  obtained  from  Hirst  the  sum 

cusing  a  person  of  an  unnatnral  crime  of  nine  shillings  and  sixpence  in  pay- 

with  intent  to  extort  money,  —  the  ment  for  goods  bought  by  Hirst  of  the 

prisoner  being  a  soldier,  and  the  accu-  prisoner's  master,  and  which  sum  the 

sation  having  been  made  while  he  was  prisoner  falsely  represented  that  he 

on  duty  as  a  sentry,  —  evidence  of  had  authority  to  receive;  this  was  the 

declarations  made  by  him  on  a  former  offence  charged  in  the  indictment   £v- 

occasion,  on  coming  off  guard,  that  he  idence  was  also  tendered  that  within 

had  obtained  money  from  a  gentleman  a  week  after  the  80th  of  April  the  de- 

by  threatening  to   take  him  to  the  fendant  obtained  from  another  cus- 

gnard-hoase  and  accuse  him  of  an  nn-  tomer  of  his  master  the  sum  of  eleven 

natnral  crime,  is  admissible.    R.  v.  shillings  by  a  similar  false  representa- 

Cooper,  3  Cox  C.  C.  547.    Infra,  §  52.  tion.     The  evidence  was  objected  to. 

The  cases  are  thus  grouped  in  the  but  received  on  the  ground  that  it 

8th  edition  of  Roscoe's  Crim.  £v.  99  :  showed  the  intent  of  the  prisoner  when 

*'  In  R.  v.  Roebuck,  25  L.  J.  M.  C.  he  committed  the  act  charged  in  the 
51;  S.  C,  Dears.  &  B.  C.  C,  the  pris-  indictment,  and  the  question  was  re- 
oner  was  indicted  for  obtaining  money  served  for  the  consideration  of  the 
from  a  pawnbroker  by  falsely  pretend-  Court  of  Criminal  Appeal.  No  conn- 
ing that  a  chain  was  silver.  The  sel  appeared  on  either  side,  and  no 
chain  was  of  a  very  inferior  metal,  reasons  are  given  for  the  judgment; 
and  evidence  was  admitted,  apparent-  but  the  conviction  was  quashed,  Erie, 
ly  without  objection,  that  twenty-six  J.,  merely  saying  that,  upon  the  facts 
chains  were  found  on  the  prisoner,  stated  in  the  indictment,  the  court 
and  that  these  were  of  similar  ma-  thought  the  evidence  objected  to  in- 
terials.    £vidence  was  also  admitted  admissible. 

that  the  defendant,  a  few  da^rs  after  ''Perhaps  the  ground  upon  which 
the  occasion  in  question,  offend  a  this  decision  proceeded  was  this:  that 
similar  chain  to  another  pawnbroker,  the  only  shape  in  which  the  evidence 
under  similar  circumstances.  This  was  admisible,  if  at  all,  was  for  the 
was  objected  to,  and  the  point,  with  purpose  of  showing  that  the  prisoner 
other  points,  reserved.  There  is  no  knew  he  did  not  possess  the  authority 
trace  of  any  discussion  on  this  point,  which  he  represented  himself  to  have; 
or  any  allusion  to  it  in  the  judgment  and  it  may  have  been  thought  that  for 
of  the  court  in  any  of  the  reports ;  this  purpose  the  evidence  was  not  rel- 
bttt  the  conviction  was  affirmed.  The  evant,  because,  if  any  bond  Jide  mis- 
prisoner  did  not  appear  by  counsel,  take  existed  upon  this  point,  it  would 
In  R.  0.  Holt,  9  W.  R.  74,  the  prisoner  operate  in  one  case  as  well  as  another, 
was  tried  for  obtaining,  by  false  pre-  so  that  a  mere  repetition  of  the  act 
tences,  a  sum  of  money  from  one  Hirst,  would  not,  as  in  many  other  cases, 
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It  is  essential,  however,  that  such  evidence,  if  admitted,  should 
be  simply  to  prove  intent,  and  not  to  prove  character,  or  es- 
tablish a  substantive  and  independent  crime.  Thus  in  1861,  in 
Massachusetts,  a  new  trial  was  granted  in  a  case  of  embezzle- 
ment, where  evidence  of  distinct  acts  of  fraud  was  admitted,  but 
where  it  did  not  appear  that  such  evidence  was  limited  by  the 
judge,  in  his  instructions  to  the  jury,  to  the  question  of  intent.^ 

4 

add  anything  to  the  evidence  of  guilt;  omitted  to  account  for  the  separate 

though  it  might    seem    that  this  is  items  would  go  to  show  that  the  not 

rather  an  objection  to  the  weight  of  accounting  was  not  mere  accident.    R. 

the  evidence  than  to  its  admissibility,  v.  Balls,  L.  R.  1  C.  C.  828 ;  40  L.  J. 

In  R.  V.  Richardson,  2  F.  &  F.  S4d,  the  M.  C.  148." 

prisoner  was  indicted  for  embezzle-         Where  a  defendant  was    on  trial 

ment;  three  acts  of  embezzlement  were  for  breaking  and  entering  the   City 

charged  in   the  indictment.     It  ap-  Hall,  at  Charlestown,  and  a  mass  of 

peared  that  the  prisoner's  duty  was  to  burglarious    tools    and    implements, 

make  various  payments  on  account  of  found  in  his  possession  at  the  time  of 

his  employers,  and  to  keep  weekly  ac-  his  arrest,  were  exhibited  to  the  jury, 

counts  of  the  money  so  expended,  some  of  which  were  adapted  to  the 

The  sums  so  expended  were  correctly  commission  of  the  offence  with  which 

entered,  but  in  casting  up  the  items  at  he  was  charged,  it  was  held  that  it 

the  end  of  each  week  the  totals  were  was  not  competent  for  the  government 

made  to  exceed  the  real  amount  by  to  prove  that  the  notch  of  a  key  found 

sums  varying  from   £l  to  £3.     The  among  such  tools  and  implements  was 

prisoner,  in  accounting  with  his  mas-  made  and  fitted  by  the  defendant,  for 

ter,  took  credit  for  the  larger  sums,  the  purpose  of  opening  the  door  of  the 

For  the  prosecution,  in  order  to  show  building  of  the  Lancaster  Bank.    Com. 

that  this  was  not  the  result  of  innocent  v,  Wilson,  2  Cush.  590.     On  the  other 

mistake  on  the  part  of  the  prisoner,  hand,  it  has  been  ruled  that  where  the 

evidence  was  tendered  that  in  numer-  prisoner  was  seen  on  the  day  after  the 

ous  weeks,  both  before  and  afler  that  burglary  for  which  he  was  indicted, 

charged  in  the  indictment,  similar  mis-  under  very  suspicious  circumstances, 

takes,  always  in  favor  of  the  prisoner,  near  the  place  where  it  was  commit- 

had  been  made.     This  evidence  was  ted,  it  was  competent  to  prove  that 

objected  to,  but  Williams,   J.,  ruled  the  implements  used  came  from  his 

that  it  was  admissible  to  counteract  home.    People  v.  Larned,  S  Selden, 

an  obvious  defence  on  the  part  of  the  445.    For  proof  of  guilty  knowledge 

prisoner,  and  he  said  that  Pollock,  C.  in  cases  of  firing  see  supra,  §  36. 
B.,  entirely  agreed  with  him  on  the        ^  Com.  i;.  Shepard,   1  Allen,  575. 

point.    So  also  where  the  prisoner  had  See  R.  v.  Ball,  R.  &  R  182 ;  Com.  v. 

to  account  weekly,  and  in  the  indict-  Vaushan,  9  Cush.  594. 
ment  he  was  charged  with  embezzling        A.  was  tried  for  maliciously  burning 

the  gross  weekly  amounts,  evidence  a  barn  of  B.,  and  thei*e  was  evidence 

was  admitted  of  the  separate  items  implicating  C.  in  the  offence.      To 

making  up  the  gross  amounts,  partly  show  malice  on  the  part  of  C.  toward 

on  the  ground  that  the  fact  of  having  B.,  the  prosecution  proved  that  he 
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§  47.  (5.)  Proof  of  a  collateral  offence  may  be  relevant  in  order 
to  identify  the  defendant,  or  certain  articles  connected  Exception 
with  the  ofifence.^  Thus,  on  an  indictment  for  arson,  J?,n*J"^ 
evidence  has  been  admitted  to  show  that  property  identity. 
which  had  been  taken  out  of  the  house  at  the  time  of  the  fire 
was  afterwards  discovered  in  the  prisoner's  possession.^  And  so 
on  an  indictment  for  stabbing,  in  order  to  identify  the  instru- 
ment, evidence  may  be  adduced  of  the  shape  of  a  wound  given 
to  another  person  by  the  prisoner  at  the  same  time,  although 
such  wound  be  the  subject  of  another  indictment.^  When  an 
alibi  is  disputed,  it  is  therefore  admissible  to  prove  that  at  the 

had,  before  the  fire,  commenced   a  properly  shown  the  condition  of  things 

criminal  prosecution   against   B.,  in  Tvhere  this  property  was  found,  but 

which  the  latter  was  discharged.     It  they  could  not  prove  another  felony, 

was  held  that  A.  could  not  show,  in  unless  it  was  so  strongly  connected 

order  to  disprove  malice,  that  such  with  the  felony  charged  as  to  prove, 

prosecution  was  founded  on  probable  or  strongly  tend  to  prove,  that  the 

cause.    Com.  t7.  Vaughan,  9  Cush.  594.  man  who    committed    the    one    was 

But  ordinarily  a  defendant  may  prove  guilty  of  the  other.    I  remember  a 

that  the  facts  relied  on  to  show  guilty  case  of   one  Dunbar,   tried  for  the 

intent  do  not  bear  such  construction,  murder  of  a  boy  in  Albany  County. 

State  t7.   Morton,   8  Wis.   852.     See  It  appeared  that  two  little  boys  had 

Phillips  on  £v.  470.  been  murdered  the  same    afternoon 

^  R.  p.  Rooney,  7  C.  &  P.  517;  and  and  on  the  same  farm  —  were  left  to- 

see  K.  r.  Briggs,  2  M.  &  R.  199;  Yar-  gether  about  midday,  and  were  killed 

borough  V.  State,  41  Ala.  405;  Satter-  that  afternoon.    One  was  found,  with- 

thwaite  v.  State,  6  Tex.  Ap.  609.  in  a  few  days,  hanging  in  a  tree;  the 

The  true  distinction  in  this  respect  other  some  distance  off,  on  the  same 
is  well  illustrated  in  a  case  before  the  farm,  killed  by  a  flail  and  partly  bur- 
Supreme  Court  at  Albany,  in  Septem-  ied.  There  was  other  evidence  tend- 
ber,  1868.  Hall  v.  People,  6  Parker  C.  ing  strongly  to  show  that  the  same 
R.  671.  The  defendant  was  charged  person  must  have  killed  both.  On 
with  burglariously  opening  the  bam  the  trial  for  killing  the  one  found 
of  J.  6.,  and  stealing  certain  articles,  buried,  evidence  was  offered  and  re- 
wl^ch  were  subsequently  fqund  on  the  ceived  that  the  nails  in  the  prisoner's 
defendant's  boat,  and  in  his  posses-  boots  fitted  precisely  the  marks  made 
rion.  It  was  held  to  be  erroneous  to  in  climbing  the  tree  where  the  other 
permit  the  prosecutor  to  prove  that  boy  was  found  suspended.  That  tes- 
there  was  also  found  on  the  prisoner's  timony,  I  think,  was  clearly  proper." 
boat  other  articles  of  property  stolen  ^  R.  v.  Rickman,  2  East  P.  C. 
from  a  third  party,  two  or  three  weeks  1035. 

prior  to  the  alleged  burglary.    **  This        *  Per  Gaselee,  J.,  and  Park,  J.,  R. 

testimony,"  said  Peckham,  J.,  '*is  v.  Fursey,  6  C.   &  P.  81;  Roscoe's 

loose  and  indirect  —  inconclusive  and  Crim.  £v.  92,  giving  the  above  cita- 

dangerous.     The  People  might  have  tions. 
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• 

time  at  issue  the  defendant  was  present  perpetrating  independent 
crimes.^ 

§  48.  To  sustain  the  exceptions  heretofore  enumerated,  bow- 
Co  d'f  ^^6^9  &Q<1  to  make  evidence  of  independent  crimes  ad- 
of  such  ex-  missible,  the  following  conditions  must  exist :  — 

(a.)  Ground  must  first  be  laid  implicating  the  de- 
fendant in  the  case  under  trial ;  and  unless  sufficient  evidence  of 
this  has  in  the  opinion  of  the  judge  been  received,  all  evidence 
of  other  ofiPences  to  prove  intent  must  be  excluded.  For  it  is  a 
violation  of  the  fundamental  sanctions  of  our  law  to  admit  evi- 
dence that  the  defendant  committed  one  ofiEenoe  in  order  to  prove 
he  committed  another. 

(6.)  The  extraneous  crime  cannot  be  put  in  evidence  without 
proof  that  the  defendant  was  concerned  in  its  commission.^ 

((?.)  There  must  be  system  established  between  the  offence 
on  trial  and  that  introduced  to  connect  it  with  the  defendant.^ 

§  49.  What  has  been  said  of  crimes  is  applicable  to  attempts. 
Proof  of  They  may  be  put  in  evidence,  when  relevant,  under 
tempto Vn  ^^^  Same  restrictions  as  have  heretofore  been  stated 
^"'V^'dmis-  ^^^^  regard  to  crimes.*  On  an  indictment  for  rape, 
Bible.  therefore,  prior  attempts  to  ravish  may  be  put  in  evi- 

1  Stephen's  £v.  10;  R.V.  Bleasdale,  falsity,  and  was    excluded  for  that 

2  C.  &  K.  265 ;  and  see  Turner  v,  purpose,  but  was  admitted  to  show 

Com.  86  Penn.  St.  54.  the  knowledge  of  falsity  in  Januarj. 

^  R.  V.  Harris,  4  F.  &  F.  342.  This  was  held  error.  See  other  cases 

A  letter  to  the  defendant,  enclosing  infra,  §  53. 
counterfeit  money,  which  letter  has        ^  See  infra,  §  753 ;  R.  v.  Yoke,  R. 

been  taken  from  the  post-office  by  the  &  R.  531;  Mimms  v.  State,  16  Oh.  St. 

defendant,  but  not  opened  by  him,  or  221;  Templeton  v.  People,  27   Mich. 

its  genuineness  acknowledged  by  him,  501;  State  v.  Waters,  45  Iowa,  889; 

is  not  evidence  against  him.    Com.  v.  Defrese  v.  State,  3  Heisk.  58.     See 

Edgerly,  10  Allen,  184.    Infra,  §  682.  Snyder  v.  State,  59  Ind.  105. 
So  forged  paper  found  on  the  wife^s        On  an  indictment  against  persons 

person  cannot  be  used  against  the  for  a  conspiracy  to  carry  on  the  buai- 

husband  without  proving  his  knowl-  ness  of  common  cheats,  eyidence    is 

edge.    People  v.  Thorns,  3  Parker  C.  admissible  of  the  defendant's  having 

R.  256.  made  false  representations  to  other 

*  In  People  v,  Spielman,  N.  Y.  Ct.  tradesmen  besides  those  named  in  the 

of  App.  1879,  which  was  an  indict-  indictment.    R.  v.  Roberts,  1  Camp. 

ment  for  procuring  goods  by  false  pre-  400. 

tences  in  January,  1876,  evidence  of        In  another  case,  upon  an  indictment 

similar  representations    to  others  in  for  conspiring  and  unlawfully  meeting 

March,  1876,  was  offered  to  prove  for  the  purpose  of  exciting  disaffection 
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denoe,  when  intention  is  at  issue.^     But  such  collateral  attempts 
most  be  shown  to  be  connected  with  the  crime  on  trial.^ 

§  50.  On  a  trial  for  poisoning,  is  it  admissible  to  prove  prior 
poisonings  perpetrated  by  the  same  defendant  ?  ^  On  Distinctive 
the  first  glance,  the  answer  would  be  emphatically  in  ^^*of 
the  negative,  unless  such  poisonings  were  first  shown  po»«>iiing. 
to  be  part  of  a  system  with  that  under  trial,  or  wrought  up  in 
the  res  gestae.  It  is  grossly  unjust  to  the  defendant  to  try  him 
for  one  crime  when  charging  him  with  another.  It  is  destructive 
of  fairness  and  regularity  of  procedure  to  try  more  than  one  issue 
at  a  time.  Hence  to  prove  a  particular  poisoning  it  is  inadmis- 
sible to  put  in  evidence  another  independent  poisoning.^    And 


and  discontent  among  his  majesty's 
subjects  at  Manchester,  it  was  held 
that  the  previous  conduct  of  a  portion 
of  the  assembly,  in  training,  &c.,  and 
in  assaulting  persons  whom  they  called 
spies,  was  competent  evidence  as  to 
the  general  character  and  intention 
of  the  meeting,  although  the  effect  of 
it  as  to  each  particular  defendant  was 
a  distinct  matter  for  the  consideration 
of  the  jury.  It  was  held  competent 
to  show,  also,  as  against  Hunt  (who, 
though  a  stranger,  except  by  political 
connection,  had  been  invited  to  pre- 
side as  chairman  at  the  meeting),  that 
at  a  similar  meeting  in  another  place, 
held  for  an  object  professedly  sim- 
ilar, certain  resolutions  had  been  pro- 
posed by  that  person ;  it  being  in  its 
nature  a  declaration  of  his  sentiments 
and  views  on  the  particular  subject 
of  such  meetings,  and  of  the  topics 
there  discussed.  R.  v.  Hunt,  3  fi. 
&  Aid.  566. 

^  State  9.  Knapp,  45  N.  H.  148; 
Strang  v.  People,  24  Mich.  1;  State 
V,  Waters,  45  Iowa,  389 ;  Williams  v. 
State,  8  Humph.  583;  and  cases  cited 
supra,  §§  35,  38. 

*  State  V.  Freeman,  4  Jones  (N. 
C),  5.    Infra,  §  753. 

*  For  presumptions  in  cases  of  poi- 
soning see  infra,  §§  787  e<  seq. 


^  To  this  effect  was  the  ruling  of 
the  Superior  Court  sitting  at  New 
Haven,  Conn.,  in  April,  1872,  on  the 
trial  of  Mrs.  Lydia  Sherman,  charged 
with  the  murder  of  her  husband,  Ho- 
ratio N.  Sherman.  The  prosecution 
proposed  at  the  outset  to  prove  that 
Horatio  N.  Sherman  died  on  the  12th 
of  May,  1871,  from  arsenical  poison- 
ing, and  then  they  proposed  to  put  on 
the  stand  a  witness  to  show  that  on 
the  25th  of  December,  1870,  Ada 
Sherman,  a  girl  some  fifteen  years  of 
age,  a  daughter  of  the  deceased,  was 
taken  with  symptoms  identical  with 
those  with  which  Horatio  N.  Sherman 
died;  that  she  lingered  till  the  31st 
day  of  December,  and  died;  that  they 
should  offer  to  show  that  the  symp- 
toms were  those  of  arsenical  poison ; 
they  would  further  offer  to  show  that 
a  chemical  analysis  of  the  intestines 
and  stomach  was  made  and  arsenic 
found,  and  that  it  caused  the  death  of 
Ada  Sherman;  they  would  offer  in 
proof  that  on  the  16  th  day  of  Novem- 
ber, 1870,  a  little  more  than  a  month 
before  the  death  of  Ada  Sherman, 
Frank  Sherman,  a  boy  some  eleven 
or  thirteen  months  of  age,  died  with 
symptoms  of  arsenical  poisoning,  and 
that  a  chemical  analysis  made  dis- 
closed the  presence  of  arsenic;  in  con- 
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it  is  now  settled  that  to  permit  several  independent  poisonings 
to  be  introduced  by  the  prosecution  in  a  bunch  at  the  outset, 

nection  with  that  testimonj  they  woald  purpose  for  which  it  is  here  claimed, 
show  that   the  prisoner  was  present  I  suppose  no  principle  is  better  estab- 
in  the  family  of  Horatio  N.  Sherman  lished  than  this,  that  you  cannot  in- 
at  the  time  of  both  of  these  deaths,  trod  ace  evidence  of  a  crime  committed 
and  had  the  sole  care  of  Ada  Sher-  by  the  party  accused  for  the  purpose 
man,  substantially  the  whole  care  of  of  showing  that  she  was  guilty  of  a 
her,  and  had  part  care  of  the  infant,  crime  which  was  another  and  distinct 
Frank  Sherman,  and  that  she  was  to  crime.    It  is  true,  as  is  claimed  here, 
have  had  the  whole  care  within  one  that  it  is  strong  proof,  strong  moral 
week's  time  of  his  death,  and  that  if  evidence,  but  that  is  not  the  sort  of 
he  had  lived  she  would  have  had  the  evidence  upon  which  we  are  to  try 
sole  care  of  the  child;  also  that  she  the  party  accused  of  crime,  but  it  is 
had  charge  of  the  food  with  which  the  to  be  upon  legal  evidence,  while  it 
child  was  fed,  and  prepared  a  part  of  would  be  perhaps  strong  moral   evi- 
it;  they  should  offer  further  to  show  dence.    I  refer  to  this  evidence  with- 
that  on  the  20th  of  January,  1870,  out  speaking  of  it  more  particularly, 
Dennis  Hurlbut,  the  then  husband  of  for  it  is  hardly  worth  while  to  make 
the  prisoner,  died  after  a  sickness  of  anything  more  than  a  distinct  allusion 
four  or  five  days,  with  symptoms  dur-  to  it.     I  say  that  there  is  no  principle 
ing  that  sickness  that  were  strongly  of  law,  so  far  as  we  could  discover, 
marked  with  arsenical  poisoning ;  that  that  permits  the  introduction  of  this 
an  analysis  of  his  stomach  and  parts  kind  of  testimony.     It  is  claimed  that 
of  his  body  disclosed  the  marked  pres-  it  is  offered  for  the  purpose,  first,  of 
ence  of  arsenic  there  in  such  a  quan-  showing  the  criminal  intent,  but  it  is 
tity  as  must  have  caused  death;  that  obvious  that  the  evidence  is  not  im- 
he  was  under  the  sole  control  of  the  portant  for  that  purpose.    It  is  said 
prisoner;  that  she  took  care  of  him;  the  evidence  is  material  to  show  that 
that  he  received  everything  from  her  the  party  accused  had  within  her  con- 
hands  ;  that  she  was  the  only  person  trol  the  means  by  which  this  crime 
present,  and  was  where  she  could  ad-  was  accomplished.    It  seems  to  me 
minister  to  these  four  persons  that  that  it  does  not  even  tend  to  show  that 
died  of  arsenical  poisoning,  was  the  circumstance.     The  fact  that  she  had 
only  living  person  in  the    family  of  within  her  control  a  year  ago,  or  five 
Hurlbut,  that  was  in  the  family  of  years  ago,  the  means  by  which  she 
Sherman  at  the  time  of  these  succes-  could  commit  a  crime  yesterday,  does 
sive  deaths.  not  tend  to  show  that  she  had  it  yes- 
The  evidence  was  rejected  by  the  terday  within  her  control.  It  is  claimed 
court.  Judge  Sanford  saying :    "  My  to  show  that  she  had  a  knowledge  of 
own  very  strong  conviction  is,  after  the  properties  of  the  article  which  was 
the  careful  arguments  which  have  been  used.    I  think,  as  was  well  said,  that 
made  in  favor  of  and  against  the  in-  it  is  not  necessary  for  the  State  to  show 
troduction  of  the  testimony,  and  such  that  the  accused  had  the  knowledge 
an  examination  of  the  authorities  as  of  so  well  known  an  article  as  this 
I  have  deemed  necessary  to  make,  that  poison.      It  seems  to  me  that  it  all 
this  testimony,  such  as  is  now  proposed  comes  to  this  :  it  is  for  the  purpose, 
to  be  offered,  is  not  admissible  for  the  and  the  real  object  is  to  show  not  this 
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when  only  one  poisoning  is  charged  in  the  indictment,  is  inad- 
missible, for  the  reason  that  this  would  create  several  distinct 
issues,  and  would  subject  the  defendant  to  the  hardship  of  being 
tried,  as  to  all  of  these  issues  but  one,  without  any  prior  notice 
by  which  he  could  prepare  for  his  defence.  But  suppose  that 
the  defendant,  conceding  the  fact  that  the  deceased  was  poi- 
soned, sets  up  as  a  defence  that  the  poisoning  was  accidental. 
Would  it  then  be  competent  for  the  prosecution  to  prove  in  re- 
buttal that  several  prior  poisonings  had  taken  place  in  the  same 
household  within  a  short  time  previous?  When  we  recollect 
that  the  rule,  in  regard  to  passing  forged  money,  has  always 
been  to  meet  the  defence  of  accident  by  just  this  sort  of  evidence, 
it  would  be  hard  to  answer  the  question  in  the  negative.  This 
does  not  mean  that  because  A.  poisoned  somebody  ten  years  ago, 

particular  circuiustance  for  which  it  which  shows  that  he  who  committed 

is  claimed,  but  for  the  purpose  of  the  one  must  have  done  the  other. 

showing  that    a    prisoner  who    was  Without  this  obvious  connection,  it  is 

wicked  enough  to  commit  such  a  crime  not  only  unjust  to  the  prisoner,  to 

would  be  wicked  enough  to  do  this  compel  him  to  acquit  himself  of  two 

one;  and  therefore  the  jur/  are  to  in-  offences  instead  of  one,  but  it  is  det- 

fer  that,  because  she  may  have  com-  rimental  to  justice  to  burden  a  trial 

mitted  a  crime  of  a  like  nature,  there-  with  multiplied  issues  that  tend  to 

fore  she  has  committed  this.    It  is  confuse  and  mislead  the  jury.     The 

contrary  to  all  the  known  principles  most  guilty  criminal  may  be  innocent 

of  law  to  admit  such  testimony,  and  of  other  offences  charged  against  him, 

therefore  I  am  of  the  opinion,  in  view  and  of  which,  if  fairly  tried,  he  might 

of  the  strong  weight  of  authorities  the  acquit  himself.     From  the  nature  and 

other  way,  that  we  ought  not  to  admit  prejudicial  character  of  such  evidence, 

this  testimony,  at  least  in  this  stage  it  is  obvious  it  should  not  be  received, 

of  the  case.     As  the  case  stands  at  unless  the  mind  plainly  perceives  that 

present,  it  seems  to  me  the  testimony  the  commission  of  the  one  tends,  by 

is  not  admissible."  a  visible  connection,  to  prove  the  com- 

The  same  result,  on  an  issue  of  a  mission  of  the  other  by  the  prisoner. 

similar  nature,   was  reached  by  the  If  the  evidence  be  so  dubious,  that 

Supreme  Court  of  Pennsylvania  in  the  judge  does  not  clearly  perceive  the 

1872.    **  To  make,"  said  Judge  Ag-  connection,  the  benefit  of  the  doubt 

new,  in  giving  the  opinion  of  the  should  be  given  to  the  prisoner,  in- 

coart,  '*  one  criminal  act  evidence  of  stead  of  suffering  the  minds  of  the 

another,  a  connection  between  them  jurors  to  be  prejudiced  by  an  inde- 

nait  have  existed  in  the  mind  of  the  pendent  fact,  carrying  with  it  no  prop- 

sctor,  linking  them  together  for  some  er  evidence  of  the  particular  guilt." 

purpose  he  intended  to  accomplish;  or  Shaffner  v.  Com.  72  Penn.  St.  60.    See 

it  must  be  necessary  to  identify  the  also  People  v.  Doyle,  21  Mich.  221; 

person  of  the  actor,  by  a  connection  Farrer  t7.  State,  2  Oh.  St.  64. 
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somebody  elsOy  who  died  yesterday  under  suspicious  circum- 
stances, was  poisoned  by  A.  If  such  reasoning  were  correct,  it 
would  be  easy  enough  to  find  a  scapegoat  on  whom  all  new  poi- 
sonings could  be  avenged,  since  all  that  would  be  necessary  for 
this  purpose  would  be  to  pick  out  as  a  defendant  some  one  who 
had  committed  some  poisoning  in  former  years.  What  is  meajit 
is,  that  when  a  defendant  says,  ^^  I  did  not  know  that  this  drug 
was  poison  ;  or,  knowing  it,  I  administered  it  by  mistake,"  then 
it  is  admissible  to  answer,  ^'  There  are  so  many  other  cases  in 
which  you  administered  the  same  drug  with  fatal  effect,  that  we 
must  infer  that  your  defence  of  accident  in  this  case  cannot  be 
sustained."  The  reasoning  is  somewhat  the  same  as  that  which 
leads  us  to  regard  a  physician  as  guilty  of  malpractice,  on  facts 
which  would  not  be  regarded  as  imputing  guilt  to  a  lay  attend- 
ant. We  say,  "  You  must  have  known  better."  And  to  this  is 
added  the  conclusion  from  probabilities  already  noticed.  We  say 
that  it  is  hard  to  believe,  where  there  is  a  series  of  similar  acta 
each  tending  to  the  same  object,  that  these  acts  were  undesigned. 
The  acts  mutually  illustrate  each  other^s  motives,  and  the  more 
numerous  the  acts  the  more  clearly  is  motive  proved.  Poison 
may  have  been  communicated  to  B.  by  accident,  and  the  evidence 
as  to  this  may  be  in  equipoise.  But  when  to  C,  within  the  same 
range  of  objects  as  B.,  the  same  kind  of  poison  at  another  time  is 
administered,  then  it  may  be  two  to  one  that  the  act  was  de- 
signed. And  in  proportion  to  the  number  of  persons  belonging 
to  a  particular  class  who  are  poisoned  does  the  defence  of  acci- 
dent, set  up  by  the  perpetrator  of  these  several  acts,  vanish. 
Hence,  to  meet  the  defence,  evidence  of  such  other  poisons  may 
be  received.^  So,  indeed,  has  it  been  twice  held  in  England. 
Thus  Maule,  J.,  when  ignorance  of  the  poisonous  character  of  a 
"  white  powder  "  was  set  up  as  a  defence,  admitted  evidence  of 
the  prior  administering,  by  the  defendant,  of  the  same  powder 
to  another  person,  who  died.^  And  in  a  much  later  case,  upon, 
the  trial  of  a  husband  and  wife  for  the  murder  of  the  mother  of 
the  former  by  administering  arsenic  to  her,  for  the  purpose  of 
rebutting  the  inference  that  the  arsenic  had  been  taken  by  acci- 
dent, evidence  was  admitted  that  the  male  prisoner's  first  wife 

1  See  Crim.  Law  Mag.  (1880),  29.        *  R.  v.  Dossett,  2  G.  &  K.  806. 
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had  been  poisoned  nine  months  previously  ;  that  the  woman  who 
waited  upon  her,  and  occasionally  tasted  her  food,  showed  symp- 
toms of  having  taken  poison  ;  that  the  food  was  always  prepared 
by  the  female  prisoner;  and  that  the  two  prisoners,  the  only 
other  persons  in  the  house,  were  not  affected  with  any  symptoms 
of  poison.i  So  in  1878,  where  a  prisoner  was  charged  with  the 
murder  of  her  child  by  poison,  and  the  defence  was  that  its  death 
resulted  from  an  accidental  taking  of  such  poison,  evidence  to 
prove  that  two  other  children  of  hers  and  a  lodger  in  her  house 
had  died  previous  to  the  charge  under  trial  from  the  same  poi- 
son, was  held  to  be  admissible  by  Archibald,  J.,  after  conferring 
with  PoUock,  B.2 

§  51.  On  the  trial  of  a  husband  for  the  murder  of  his  Distinctive 

,"  ,        rules  in 

wife,  the  State  has  a  right  to  prove  a  long  course  of  ill   cases  of 
treatment  by  the  husband  of  the  wife,^  and  his  adul-  homicide, 
tery  with  another.* 

1  E.  r.  Garner,  4  F.  &  F.  846.    Sir  Cole  v.  Com.  2  Grat.  696;   State  v. 

J.  Stephen  (Criminal  Law,  p.  SOS),  Wisdom,  S  Porter,  511 ;   Johnson  t7. 

in  discussing  this  point,  says:  *<Four  State,  17  Ala.  618.    Infra,  §§  784,  785, 

indictments  against  a  woman  for  poi-  786.     See  Turner  v.  Com.  86  Penn. 

soning  her  husband  and  two  of  her  St.  54. 

sons  by  arsenic,  and  for  administer-  ^  Stout  v.  People,  4  Parker  C.  R. 

ing  arsenic  with  intent  to  murder  an-  182 ;  St<ate  v.  Rash,  12  Ired.  382.    See 

other  son,  being  presented  at  one  as-  infra,  §§  785,  786,  for  cases ;  and  see 

size,  evidence  as  to  the  administration  People  t;.  Jenness,  5  Mich.  823;  Tem- 

of  the  arsenic  to  the  three  sons  was  pleton  v.   People,  27  Mich.  501;  St. 

tendered  on  the  trial  for  poisoning  the  Louis  v.  State,  8  Neb.  81. 

husband,  though  the  sons  were  poi-  On  the  trial  in  Massachusetts  of  a 

soned  some  months  after  the  husband's  man  for  the  alleged  murder  of  a  wo- 

death.    It  was  admitted,  on  the  dou-  man,  the  judge  submitted  to  the  con- 

ble  ground  that  the  similarity  of  the  sideration  of  the  jury  all  the  ei^idenoe 

s3rmptoms  proved  that  the  husband  of  the  relations  and  intercourse  be- 

died  of  arsenic,  and  that  the  recur-  tween  the  prisoner  and  the  deceased 

rence  of  the  same  event  proved  that  for  six  months  before  the  homicide; 

it  was  not  accidental.     R.  v.  Geering,  refused  to  rule,  as  requested  by  the 

18  L.  J.  M.  C.  215.    The  case  of  R.  defendant,  that  there  was  no  evidence 

V.  Gardner,  at  Lincoln  Lent  Assizes,  of   any  engagement  of  marriage  be- 

waa  very  similar  to  this."   S.  P.,  R.  v,  tween  them;  and  ruled  that  the  jury 

Heeson,  14  Cox  C.  C.  40.  should  consider  all  the  facts  as  show- 

*  R.  17.  Cotton,  12  Cox  C.  C.  400.  ing  the  relations  and  explaining  the 

*  Infra,  §  785  ;  State  v.  Watkins,  conduct  of  the  parties.  It  was  ruled 
9  Conn.  47;  Sayres  v.  Com.  88  Penn.  that  the  defendant  had  no  ground  of 
St.  291 ;  State  v.  Langford,  Busbee,  exception.  Com.  v.  Costley,  118  Mass. 
436 ;  Stone  v.  State,  4  Humph.  27 ;  1. 
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§  68.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  II. 

§  52.  The  hypothesis  of  the  prosecution  in  libel  being  that  the 
libel  was  malicious,  to  prove  malice  it  is  relevant  for 
the  prosecution  to  put  in  evidence  continuous  prior  def- 
amation by  the  defendant,^  and  for  this  purpose  acts  of  defama- 
tion subsequent  to  that  in  issue  are  admissible.^  No  subsequent 
libels,  however,  can  be  admitted,  if  they  do  not  relate  to  the 
same  general  subject  matter  as  in  that  charged  ;  ^  though  repeti- 
tions, even  after  action  brought,  are  admissible.^  Insulting  acts, 
preceding  or  accompanying  a  defamatory  publication,  can  also  be 
put  in  evidence  as  showing  its  motive.^  On  the  other  hand,  in 
civil  suits,  in  mitigation  of  damages,  the  defendant  has  been  al- 
lowed to  prove  that  he  copied  the  libel  from  another  newspa- 
per,^ or  that  he  had  been  provoked  by  attacks  on  him  by  the 
plaintiff,^  provided  such  libels  relate  to  the  general  subject  of 
the  trial,®  or  are  generally  calculated  to  provoke.* 

§  58.  Fraud  being  in  dispute,  it  is  admissible  to  prove  any 
facts  from  which  its  existence  or  non-existence  may  be 

fn  fmuil 

logically  inferred.^^    Nor  is  the  prosecution  confined  to 

^  Barrett  v.  Long,  8  H.  L.  Cas.  395,  Y.  157;  Kennedy  v.  Gifibrd,  19  Wend. 

414.    See  R.  v.  Robinson,  2  Leach,  296. 

749;  R.  V.  Boucher,  4  C.  &  P.  562;  R.       *  Bond  v.  Douglas,  7  C.  &  P.  626; 

V.  Cooper,  8  Cox  C.  C.  547;  Com.  v.  Kean  v.  McLaughlin,  2  S.  &  R.  469. 

Snelling,  15  Pick.  887;  State  V.  RiggB,  See  C.  v.  A.  B.,  2  Weekly  Notes, 

89  Conn.  498;  State'v.  Lehre,  2  Brev.  291. 

446;  State  v.  Allen,  1  McCord,  525.        *  Saunders  v.  Mills,  6  Bing.  213; 

See  Whart.   Crim.  Law,  8th  ed.  §  affirmed  in  Pearson  v.  Le  Maitre,  6 

1651.  Scott  N.  R.  607;  5  M.  &  Gr.  700. 

*  Supra,  §  88 ;  Pearson  v.  Le  ^  Taylor's  £v.  §  822,  citing  Watts 
Maitre,  6  Scott  N.  R  607;  5  M.  &  v.  Frazer,  7  A.  &  £.  223 ;  Tarpley  v. 
6r.  700.  See  also  Hemmings  v.  Gas-  Blahey,  2  Bing.  N.  C.  487;  4  Scott, 
son,  £.,  B.  &  £.  846;  Perkins  v.  642;  May  t;.  Brown,  3  B.  &  C.  113; 
Yaughan,  4  M.  &  Gr.  988.  Hotchkiss  v.  Lothrop,  1  Johns.  286. 

*  See  Finnerty  v.  Tipper,  2  Camp.        *  May  v.  Brown,  lU  supra, 

72;  Watson  i;.  Moore,  2  Cush.  183;  *  See  Wakley  v.  Johnson,  Ry.  & 

Townsend  on  Libel,  §  390;  though  see  M.  422;  Thomas  v.  Dunaway,  30  III. 

U.  S.  V.  Crandall,  4   Cranch  C.  C.  373;  Botelar  v.  Bell,  1  Md.  173;  Pugh 

688.  V.  McCarty,  40  Ga.  444. 

^  Townsend  on  Libel,  §  890.    See,  ^^  R.  i;.  Murdock,  2  Den.  C.  C.  298; 

as  to  general  rule,  Baldwin  v.  Soule,  R.  o.  Wortley,  2  Den.  C.  C.  334 ;  R. 

6   Gray,  821 ;  Robbins  v.  Fletcher,  v.  Batts,  8  Cox  C.  C.  140 ;  Blake  v. 

101  Mass.  115;  Mix  v.  Woodward,  Albion  Co.  14  Cox  C.  C.  246;  Com. 

12  Conn.  262;  Williams  v.  Miner,  18  v.  Jefihries,  7  Allen,  548;  Stockweli  v. 

Conn.  464;  Howard  v.  Sexton,  4  N.  Silloway,   118  Mass.   884 ;    Cook  v. 
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the  fraudulent  misstatements  which  are  the  immediate  subjects  of  \ 
suit ;  other  illustrative  fraudulent  misstatements  may  be  put  in 
eyidence,^  though  to  make  such  misstatements  admissible  they 
must  be  part  of  a  system  with  the  offence  charged.^  Thus,  upon 
a  trial  for  false  pretences  it  is  competent,  in  order  to  prove  in- 
tent, to  show  that  the  accused  made  similar  representations  about  y 
the  same  time  to  other  persons,  and  by  means  of  such  false  rep- 
resentations obtained  goods.^  On  a  trial  for  false  pretences  by 
means  of  a  spurious  ring,  other  similar  spurious  offerings  may  be 
put  in  evidence.*    In  conformity  with  the  rule  just  stated,  on  a 

Moore,  11  Cush.  216;  Com.  v.  But-  the  case  was  properly  received  for  the 

terick,  100  Mass.  1,  12;    Calkins  v.  purpose  of  proving  guilty  knowledge. 

State,  18  Oh.  St.  S66;  People  v.  Ma-  No  question   is  reserved  as   to   the 

rion,  29  Mich.  81;  and  cases  cited  weight  of  that  evidence,  the  judge 

supra,  §  46.  who  tried  the  case  not  entertaining 

^  '*  Fraud  being  alleged,  a  wide  any  doubt  that,  if  the  evidence  was 
range  is  given  in  proof  of  circum-  properly  received,  the  verdict  was 
stances  tending  to  establish  it,  it  be-  justified.  It  seems  clear  upon  prin- 
ing  a  matter  of  secrecy  generally.  It  ciple  that,  when  the  fact  of  the  pris- 
ts only  by  collecting  together  numer-  oner  having  done  the  thing  charged 
ous  circumstances  oftentimes  that  it  is  proved,  and  the  only  remaining 
can  be  brought  to  the  light  and  ex-  question  is  whether,  at  the  time  he 
posed."  Hall  v.  Stanton,  Sup.  Ct.  did  it,  he  had  guilty  knowledge  of 
Penn.  2  Weekly  Notes,  678 ;  Brown  the  quality  of  his  act,  or  acted  under 
r.  Shock,  77  Penn.  St.  471.  See  also  a  mistake,  evidence  of  the  class  re- 
Hall  V.  Nay  lor,  18  N.  Y.  688 ;  Castle  ceived  must  be  admissible.  It  tends 
V.  Ballard,  28  How.  172.  Compare  to  show  that  he  had  been  pursuing  a 
R.  V.  Holt,  Bell  C.  C.  280;  Hovey  v.  course  of  similar  acts,  and  thereby  it 
Grant,  52  N.  H.  669.  raises  a  presumption  that  he  was  not 

As  to  the  latitude  allowed  in  cases  acting  under  a  mistake.  It  is  not  con- 

of  fraud  see  Simons  v,  Vulcan  Co.  61  elusive;  for  a  man  may  be  many  times 

Penn.   St.   202;    Heath  v.   Page,  68  under  a  similar  mistake,  or  may  be 

Penn.  St.  108;  Woods  v,  Gummert,  67  many  times  the  dupe  of  another.   But 

Penn.  St.   136  ;  Brown  v.  Shock,  77  it  is  less  likely  he  diould  be  so  oftener 

Penn.  St.  471.  than  once,  and  every  circumstance 

*  See  supra,  §§  29  et  seq.;  Bottom  which  shows  that  he  was  not  under  a 
ley  V,  U.  S.  1  Story,  186.  mistake  on  any  one  of  these  occasions 

*  Trogden  v.  Com.  7  Bep.  411;  81  strengthens  the  presumption  that  he 

Grat.     See  State  v.  Call,  48  N.  H.  was  not  on  the  last Now,  in 

126;  People  v.  Spielman,  supra,  §  48 ;  the  present  case,  the  prisoner  was 

Whart  Crim.  Law,  8th  ed.  §  1184.  tried  on  two  charges  of  attempting 

*  R.  r.  Francis,  12  Cox  C.  C.  612;  on  the  8th  of  January,  at  Northamp- 
L.  R.  2  C.  C.  128.  In  his  opinion  ton,  to  obtain  money  from  two  differ- 
Lord  Coleridge  said:  *'In  this  case  en  t  pawnbrokers  by  the  false  pretence 
the  question  reserved  for  the  court  is,  that  a  worthless  piece  of  jewelry  con- 
whether  the  evidence  mentioned  in  sisted  of  real  stones,  and  evidence 
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trial  for  embezzlement,  cognate  embezzlements  may  be  proved  ;  ^ 
and  on  a  trial  for  perjury,  cognate  perjuries.* 

§  64.  Ordinarily,  when  a  party  is  indicted  or  sued  for  injury 
In  negli-  Aowing  from  negligence  imputed  to  him,  it  is  irrelevant, 
gence.  for  reasons  already  given,  to  prove  against  him  other 
disconnected  though  similar  negligent  acts.  On  an  indictment 
against  a  surgeon,  for  instance,  for  negligent  manslaughter,  other 
acts  of  negligence  by  the  defendant  are  inadmissible.*  So  where 
the  question,  in  a  suit  against  a  railway  company,  is  whether  a 
driver  was  negligent  on  a  particular  occasion,  it  is  irrelevant  to 
prove  that  he  had  been  negligent  on  other  occasions.^ 

But  when  a  party  is  charged  with  the  negligent  use  of  a  dan- 
gerous agency,  and  the  case  against  him  is  that  he  did  not  use 
care  proportionate  to  the  danger,  then  the  question  becomes  ma- 
terial whether  he  knew,  or  ought  to  have  known,  the  extent  of 
the  danger.  On  such  an  issue  as  this  it  is  relevant  for  the  party 
aggrieved  to  prove  disconnected  acts,  of  which  the  defendant 
should  have  been  cognizant,  and  which,  if  he  were  cognizant 
of  them,  would  have  divulged  to  him  the  extent  of  the  danger, 
and  would  have  made  it  his  duty  to  take  precautions  which 

that  he,  on  the   6th  of  January,  at  court,  and  that  the  evidence  of  two 

Bedford,   obtained  money  from  an-  witnesses  who  saw  it,  and  swore  to  its 

other  pawnbroker  on  the  pledge  of  a  being  false,  was  not  admissible.    No 

chain  which  he  represented  to  be  gold,  doubt,  if    there  was  not  admissible 

when  it  in  fact  was  not  gold,  was  evidence  that  this  ring  was  false,  it 

surely   matter  from  which  the  jury  ought  not  to  have  been  left  to  the 

might  infer  that  he  was  pursuing  a  jury.    But  though  the  non-production 

course  of  cheating  pawnbrokers,  by.  of  the  article  may  afford  ground  for 

knowingly  passing  off  on  them  false  observations  more  or  less  weighty,  ac- 

articles  under  the  pretence  that  they  cording  to  the  circumstances,  it  only 

were  genuine;  and  that  inference  was  goes  to  the  weight,  not  to  the  admis- 

greatly  strengthened  by  the  fact  that  sibility,  of  the  evidence,  and  no  ques- 

he  at  that  time  gave  a  false  name,  tion  as  to  the  weight  of  this  evidence 

And  though  the  charge  on  which  he  is  now  before  us." 

was  tried  was  for  attempting  to  pass  ^  R.  v.  Richardson,  8  Cox  C.  C. 

off  a  false  ring,  the  inference  that  he  448;  2  F.  &  F.  343. 

had  a  guilty  knowledge  is  as  legiti-  ^  State  t;.  Raymond,  20  Iowa,  582. 

mate  as  if  it  had  been  a  second  false  *  R.  v.  Whitehead,  3  C.  &  K.  202. 

chain.     It  was  objected  that  the  evi-  ^  Whart.  on  £v.  §  40 ;  Maguire  v. 

dence  of  what  took  place  at  Leicester  R.  R.  115  Mass.  240;  Blair  v.  Pelham, 

was   not  properly  received,  because  118  Mass.  420;  Coale  v.  R.  R.  60  Mo. 

the  cluster  ring  which  he  there  at-  232;  Louisville  R.  R.  t?.  Fox,  11  Bush, 

tempted  to  pass  was  not  produced  in  495. 
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would  have  averted  the  danger.  Thus,  in  an  action  against  a 
railroad  company  for  injuries  sustained  from  a  car  running  off 
the  track,  evidence  has  been  received  to  prove  seven  or  eight 
runnings  off  the  track  on  the  same  road,  by  the  same  line  of  cars, 
in  the  previous  month.^  So  in  a  suit  by  A.  against  B.  for  dam- 
ages to  A.  from  a  ferocious  dog  negligently  kept  by  B.,  it  has 
been  held  relevant  for  A.  to  show  that  the  dog  had  previously 
bitten  X.,  Y.,  and  Z.,  and  that  they  had  complained  to  B.  of 
their  hurts  so  sustained.^ 

§  55.  When  good  faith  is  at  issue,  it  is  relevant  to  put  in  evi- 
dence facts  from  which  such  good  faith  is  inferable.^  Good  faith 
One  of  the  most  striking  illustrations  of  this  rule  is  to  {JJ^^J^Iro^ 
be  found  in  homicide  cases,  in  which  it  is  admissible,  '»<^^- 
in  order  to  sustain  the  good  faith  of  a  party  who  claims  that 
he  believed  he  was  acting  in  self-defence,  for  him  to  show  that 
he  had  been  advised  of  threats  by  his  assailant  to  take  his  life.^ 
So  in  a  leading  English  case,  where  the  hypothesis  on  which 
the  plaintiff  rested  was  that  he  was  insane  at  the  time  of  a  par- 
ticular contract,  it  was  held  admissible  for  him,  in  order  to  sus- 
tain the  good  faith  of  this  hypothesis,  and  the  fact  that  his  in- 
sanity must  have  been  known  to  the  other  contracting  parties, 
to  prove,  by  his  conduct  at  the  time  in  question,  that  he  must 
have  been  regarded  as  insane  by  those  who  dealt  with  him.^ 

§  56.  Prudence  and  diligence  at  a  particular  juncture  may  in 
like  manner  be  proved  by  facts  from  which  such  pru-   Soasto 
dence  or  diligence  may  logically  be  inferred.®     For  in-  JJ^d^^ni^ 
stance,  on  a  question  as  to  whether  an  engineer,  in  the  gence. 
management  of  a  train  at  a  collision,  acted  prudently,  there  is 
no  doubt  that  it  would  be  admissible  to  prove  the  cries  of  by- 

^  Mobile  R.  R.  t7.  Ashcroft,  48  Ala.  fully  Grand  Trunk  R.  R.  v.  Richard- 

15.  son,  91  U.  S.  454;  and  other  cases 

*  Stephen's    Evidence,    17,   citing  cited  in  Whart.  on  Ev.  §  43. 

Ro8coe*8  Nisi  Prius,  739;  Whart.  on  *  See  infra,  §  727. 

Neg.  912;  Worth  v.  Gilling,  L.  R.  2  «  Whart.  on  Homicide,  §  694.     See 

C.  P.  1;  Kittredge  t;.  Elliott,  16  N.  H.  infra,  §  757. 

77 ;  Whittier  v.  Franklin,  46  N.  H.  '^  Beavan  v,  McDonnell,  10  Exch. 

23;  Arnold  v.  Norton,  25  Conn.  92;  188.  For  other  illustrations  see  Whart. 

Buckley  v.  Leonard,  4  Denio,  500 ;  on  Ev.  §  55. 

Cockerham  v,  Nixon,  11  Ired.  L.  269;  *  As  to  presumption  of  prudence  in 

McCaskili  p.  Elliot,  5   Strobh.  196  ;  danger  see  infra,  §  732. 
Keenan  v.  Hayden,  39  Wis.  558.    See 
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staaders,  without  producing  such  by-standers.^  So  in  all  cases 
in  which  prudence  and  diligence  are  to  be  shown,  it  is  admissi- 
ble to  put  in  evidence  all  the  facts  by  which  prudence  and  dili- 
gence are  to  be  gauged.^ 

§  57.  While  a  defendant's  character  is  presumed  to  be  good 
Character  Until  it  is  impeached,  it  is  always  admissible  for  him 
crimkiBi  ^^  ^  P^^  ^^  evidence  that  his  character  was  such  as  to 
^^^'  make  it  unlikely  that  he  would  have  perpetrated  the 
act  charged  upon  him.^  It  is  also  sometimes  relevant  to  put  in 
evidence  the  character  of  the  person  on  whom  the  crime  was  al- 
leged to  have  been  committed.  There  are  also  cases  in  which 
the  reputation  of  persons  visiting  houses  of  alleged  ill-fame  is 
admissible.^  The  conditions  of  such  relevancy  will  now  be  con- 
sidered. 

§  58.  Character,  in  the  sense  in  which  the  term  is  used  in  ju- 
''Charac-  risprudence,  means  the  estimate  attached  to  the  indi- 
con'vertibie  '^^^'^^^  ^7  *^®  community,  not  the  real  qualities  of  the 
with  repu-  individual  as  conceived  by  the  witness.  In  other  words, 
it  is  not  what  the  individual  in  question  really  is,  but 
what  he  is  held  to  be  by  the  society  in  which  he  moves.  "  Char- 
acter," therefore,  is  to  be  regarded  as  convertible  with  ^*  reputa- 
tion.'* ^  A  witness,  therefore,  who  is  called  to  speak  to  char- 
acter, —  unlike  a  master  who  is  asked  for  the  character  of  his 
servant,  —  cannot  give  the  result  of  his  own  personal  experience 
and  observation,  or  express  his  own  opinion,  but  in  strict  law 
he  must  confine  himself  to  evidence  of  mere  general  repute.^ 
And  in  view  of  the  fact  that  ^^  the  best  character  is  generally 
that  which  is  the  least  talked  about,"  the  courts  have  found  it 
necessary  to  permit  witnesses  to  give  negative  evidence  on  the 
subject,  and  to  state  that  ^^  they  never  heard  anything  against 
the  character  of  the  person  on  whose  behalf  they  have  been 
called."  7 

^  Taylor  o.  Willans,  2  B.  &  Ad.  Enode  v.  Williamflon,  17  Wall.  586 ; 

845.     See  infra,  §  272.  Wetherbee  v.  Norris,  103  Mass.  566  ; 

>  Infra,  §732.  See  Whart.  on  Neg.  Snyder  v.  Com.  85   Penn.   St.  619; 

§§  26-69.  People  v.  Garbutt,  1 7  Mich.  9.    But 

*  See  cases  cited  infra,  §  67.  see  Martz  v.  State,  26  Oh.  St.  162. 

*  See  infra,  §§  260,  261.  •  Taylor's  Ev.  §  825  A. 

»  Whart.  on  Ev.  §  564;  R.  v.  Row-  »  Cockburn,  C.  J.  L.  &  C.  586;  10 
ton,  L.  &  C.  520;  10  Cox  C.  C.  25 ;    Cox  C.  C.  84;  R.  v.  Turner,  6  How. 

66 


CHAP.  II.]  GHARACTEB.  [§  60. 

§  69.  Good  character,  as  we  have  seen,  being  pre-  ^i[^*][^®'* 
Bumed,  evidence  to  support  it  will  not  be  received  un-  sailing 

,.,...  -1    J  1  character. 

til  it  IS  assailed.^ 

§  60.  While  the  defendant  is  allowed  to  call  witnesses  to  speak 
generally  as  to  his  character,  prior  to  the  contested  act,   Defendant 
he  cannot  give  evidence  of  particular  acts,  unless  such  ™JJmc^ 
evidence  tends  directly  to  the  disproof  of  some  of  the  ^Jjg"'^"' 
facts  put  in  issue  by  the  pleadings.^    And  the  character   with  the 
he  is  entitled  to  prove  must  be  such  as  would  make  it  chai^. 
unlikely  that  he  would  be  guilty  of  the  particular  crime  with 
which  he  is  charged.^    Hence  evidence  in  a  homicide  case  that 

St.  Tr.  61S;  Gandolfov.  State,  11  Oh.  People  o.  Josephs,  7  Cal.  129;  People 

St.  114;  State  v.  Lee,  22  Minn.  407.  v.  Fair,  48  Cal.  187;  Coffee  v.  State, 

1  Buller,  N.  P.  296;  K.  v,  Rowton,  1  Tex.  Ap.  548.    As  taking  a  wider 

L.  &  C.  520;  10  Cox  C.  C.  25;  State  range  see  People  v.  Bodine,  1  Denio, 

9.  Lapage,   57  N.  H.   245 ;    Turner  281.    It  has  been  held  not  to  be  error 

v.  Com.  86  Penn.  St.  54,  and  cases  in  a  homicide  case  to  reject  an  offer  to 

cited  infra,  §  64;  and  see  Whart  on  prove  that  the  prisoner  **  always  had 

£▼•  $  59,  for  civil  cases.  been  known  as  a  kind-hearted  man," 

*  Archb.  C.  P.  104;  2  Rnss.  Cr.  8i  if  the  rejection  be  accompanied  by  per- 
M.  784;  R.  V.  Stannard,  7  C.  8c  P.  mission  to  show  his  character  for  peace- 
678;  Com.  v.  Hardy,  2  Mass.  817;  fulness,  &c.,  toward  the  deceased,  or  in 
State  V.  Wells,  Coxe  R.  424;  Com.  v.  any  other  matter  bearing  on  the  prose- 
Webster,  5  Cush.  824;  Thomas  v.  cution.  Cathcart  v.  Com.  87  Penn.  St. 
People,  67  N.  Y.  218;  Kistler  o.  State,  108.  In  Com.  v.  Twitchell,  1  Brewst. 
54  Ind.  460;  Hopps  v.  People,  81  111.  568,  while  the  defendant's  general  char- 
885;  State  v,  Kinley,  48  Iowa,  294;  acter  for  peace  was  held  admissible,  he 
Carson  v.  State,  50  Ala.  185 ;  Drake  was  not  allowed  to  give  evidence  of  his 
0.  State,  51  Ala.  80 ;  Davis  v.  State,  **  mild  and  pacific  habits."     Compare 

10  Ga.  101;  Coffee  v.  State,  1  Tex.  People  v.  Fair,  43  Cal.  137.  Infra,  §64. 
Ap.  548 ;  Lee  v.  State,  2  Tex.  Ap.  888.  The  reasoning  which  requires  that 

*  2  Rubs.  Cr.  &  M.  784;  1  Greenl.  the  character  proved  should  bo  such  as 
on  £v.  §  54 ;  R.  V.  Clarke,  2  Stark,  to  make  it  improbable  that  the  defend- 
241;  R.  V.  Hodgson,  R.  8c  K  211;  ant  committed  the  offence  charged  is 
R.  V.  Stannard,  7  C.  &  P.  678;  Com.  of  the  same  nature  as  that  which  per- 
V.  Hardy,  2  Mass.  800;  Com.  v,  Web-  mits,  as  we  have  already  seen,  proof 
ster,  5  Cush.  524;  Andrews  v.  Van-  of  independent  offences,  in  order  to 
dazer,  11  Johns.  88;  Kauffman  v,  establish  system.  Such  offences  must 
People,  11  Hun,  82;  Frazier  r.  R.  K  be  cognate :  if  of  a  different  type  they 
88  Penn.  St.  104 ;  Gandolfo  v.  State,  cannot  be  proved.    So  with  character. 

11  Oh.  St.  114;  Hopps  V.  People,  81  Thus,  to  murder,  as  we  have  seen,  a 
111.885;  People  v.  Garbntt,  17  Mich,  character  for  peacefulness  may  be 
9;  Sawyer  v.  Eifert,  2  Nott  8c  M.  511;  proved ;  to  larceny,  a  character  for 
Davis  V,  State,  10  Ga.  101;  State  v.  honesty;  to  treason,  that  of  loyalty; 
Toroey,  13  Mo.  455;  State  v.  Dal  ton,  to  adultery,  that  of  chastity. 

27  Mo.  12;  Kee  v.  Sute,  28  Ark.  155;  57 
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[chap.  n. 


the  defendant  when  in  the  army  was  reputed  a  good  and  yaliant 
soldier,  is  inadmissible.^  The  immediate  object  for  which  such 
evidence  is  introduced  is  to  disprove  guilt,  but  it  is  also  admis- 
sible on  a  trial  for  murder,  to  aid  the  jury  in  ascertaining  the 
probable  grade  of  the  ofifence.* 

§  61.  Where  a  defendant  has  voluntarily  put  his  character  in 
Prosecu-  issue,  and  evidence  for  the  prosecution  has  been  intro. 
tion  cannot  duced  in  rebuttal,  it  has  been  said  that  the  examina- 

rebut  by  ,  ' 

Darticufar  tion  may  be  extended  to  particular  facts  ;  *  though  this 
has  properly  been  denied  in  most  jurisdictions,^  and 
viewing  the  question  in  regard  to  principle,  we  must  hold  it  to 
be  oppressive  to  a  defendant,  as  well  as  irrelevant  to  the  real 
issue,  to  admit  in  rebuttal,  on  whatever  pretext,  a  series  of  inde- 
pendent facts,  forming  each  a  constituent  offence.^  Rebutting 
evidence  of  bad  reputation  is,  however,  admissible. 


'*  Quiet  and  peaceable  character " 
may  be  proved  in  defence  to  an  indict- 
ment for  rape.  Stat«  v.  Lee,  22  Minn. 
407 ;  and  truthfulness  to  an  indictment 
for  perjury.  R.  v.  Hemp,  5  C.  &  P.  468 ; 
Whart.  Crim.  Law,  8th  ed.  §  1327. 

*  People  17.  Garbutt,  17  Mich.  9. 

^  Carroll  v.  State,  8  Humph.  315. 
See  also  People  v.  Stewart,  28  Cal. 
395;  People  v.  Gleason,  1  Nev.  173; 
and,  see,  as  differing  from  the  text, 
Com.  V.  Twitchell,  1  Brewst.  563. 

*  Com.  V,  Robinson,  Thach.  C.  C. 
230;  State  r.  Jerome,  S3  Conn.  265. 

*  Fountain  v.  Boodle,  3  Q.  B.  3; 
R.  17.  Rowton,  L.  &  C.  520;  10  Cox 
C.  C.  25;  State  v.  Lapage,  57  N.  H. 
245 ;  Com.  v.  Webst«r,  5  Cush.  295 ; 
Peterson  v.  Morgan,  116  Mass.  350; 
Com.  V.  0*Brien,  119  Mass.  342;  Peo- 
ple V.  White,  14  Wend.  Ill;  Snyder 
V.  Com.  85  Penn.  St.  519;  McCarty 
V.  People,  51  111.  231 ;  Keener  v.  State, 
18  Ga.  194;  State  t;.  Hare,  76  N.  C. 
591 ;  State  t;.  Laxton,  76  N.  C.  564. 

«  Com.  V.  Sackett,  22  Pick.  394; 
Com.  V.  Webster,  5  Cush.  314 ;  Peo- 
ple 17.  White,  14  Wend.  Ill;  Bennett i7. 
State,  8  Humph.  118;  Brownell  v,  Peo- 

58 


pie,  38  Mich.  732;  contra,  R.  v.  Burt,  5 
Cox  C.  C.  284,  overruled  by  R.  v.  Row- 
ton,  L.  &  C.  520 ;  10  Cox  C.  C.  25. 

A  man  was  indicted  for  an  indecent 
assault,  and  upon  the  trial  called  wit- 
nesses, who  gave  him  a  good  charac- 
ter as  a  moral  and  well-conducted 
man,  and  a  witness  was  then  called 
by  the  prosecution,  who  was  asked, 
"  What  is  the  prisoner's  general  char- 
acter for  decency  and  morality  ?  *'  and 
in  answer  said,  *'  I  know  nothing  of 
the  neighborhood's  opinion,  because  I 
was  only  a  boy  at  school  when  I  knew 
him;  but  my  opinion,  and  the  opinion 
of  my  brothers,  who  were  also  pupils 
of  his,  is,  that  his  character  is  that 
of  a  man  of  the  grossest  indecency 
and  the  most  flagrant  immorality." 
It  was  held  that  the  answer  was  not 
admissible  in  evidence.  The  rule  was 
declared  to  be,  that  evidence  of  char- 
acter must  be  evidence  of  general 
reputation  only,  and  a  witness's  in- 
dividual opinion  respecting  the  char- 
acter and  disposition  of  the  prisoner, 
with  reference  to  the  charge,  is  inad- 
missible. K  V.  Rowton,  L.  &  C.  520 ; 
10  Cox  C.  C.  25. 


CHAP.  II.] 


CHARACTEB. 


[§64. 


§  62.  If  a  person  on  trial  for  an  alleged  offence  offer  ^^^^^ 
no  evidence  of  his  good  character,  no  legal  inference  to  be 
can  arise  from  such  omission  that  he  is  guilty  of  the  from  non- 
offence  charged,  or  that  his  character  is  bad.^  of  such  U- 

§  63.  When  the  defendant  introduces  evidence  for  ^^^"*'®- 

the  purpose  of  proving  his  general  good  character  pre-  tiorT^n- 

vions  to  the  date  of  the  transaction  charged  against  him,  Jy  ^J^^* 

this  cannot  be  rebutted  by  evidence  of  bad  character  Jng  bad 

character 

after  the  act ;  ^  and  in  one  case  the  prosecutor  was  not   after  the 
allowed  to  inquire  of  the  witness  what  he  had  learned   focaiuieT 
of  the  character  of  the  prisoner  previous  to  the  date  of   fondant*" 
the  transactions,  by  conversation  had  since  such  date  j^*^^"®* 
with  persons  acquainted  with  the  prisoner;^  though 
evidence  of  bad  character  subsequent  to  the  crime  has  been  re- 
ceived  in   Massachusetts.^     The   prosecution  cannot   rebut  by 
showing  that  in  particular  localities  the  defendant's  character 
was  bad,  he  never  having  lived  in  such  places.^ 

§  64.  Unless,  however,  the  defendant  puts   his  character  in 
issue,  the  prosecution  cannot  call  witnesses  to  impeach   prosecu- 
it;**  and  where  the  defendant,  in  part  of  a  confession,  jm^h"®' 
said  he  was  an  old  convict,  the  court  held  that  part  of  jf^^®^  ^^' 
the  confession  inadmissible.^     Bad  reputation,  however,   P"t8  in 
when   part  of  the   offence  («.  ff.   when   the  party  is 
chained  as  a  ''common  thief"),  may  be  proved  by  prosecution.® 


^  State  V.  Upham,  38  Me.  261; 
State  V.  Tozier,  49  Me.  404;  Ackley 
r.  People,  9  Barb.  609;  People  t;.  Bo- 
dine,  1  Denio,  281 ;  Donaghoe  t^.  Peo- 
ple, 6  Parker  C.  R.  120;  State  v. 
O'Neal,  7  Ired.  254;  Cluck  v.  State, 
40  Ind.  263;  State  r.  Kabrich,  39 
Iowa,  277;  State  v.  Dockstader,  42 
Iowa,  436;  though  see  State  v.  Mc- 
Alister,  24  Me.  139. 

•  State  r.  Johnson,  Wins.  (N.  C.) 
152 ;  Wroe  r.  State,  20  Ohio  St.  460; 
1  PhU.  Ev.  c.  7,  §  7. 

»  Carter  r.  Com.  2  Va.  Cas.  169. 
«  Com.  V.  Sacket,  22  Pick.  394. 

•  Griffin  v.  State,  14  Ohio  St.  55. 


•  Buller,  N.P.  296;  State  v.  Lapage, 
57  N.  H.  245 ;  Com.  r.  Hardy,  2  Mass. 
317;  Com.  v,  Webster,  5  Cush.  326; 
People  V.  White,  14  Wend.  Ill ;  State 
V.  O'Neal,  7  Ired.  251 ;  Carter  r.  Com. 
2  Va.  Cas.  169;  Griffin  v.  State,  14 
Oh.  St.  55 ;  Fanning  v.  State,  14  Mo. 
386;  State  v.  Creson,  38  Mo.  872; 
Com.v.  Hopkins,  2  Dana,  418;  Young 
V.  Com.  6  Bush,  312. 

'  People  V,  White,  14  Wend.  111. 
See  State  o.  Lapage,  57  N.  H.  245; 
State  V.  Hare,  74  N.  C.  391. 

Upon  an  indictment  for  assaulting 
an  officer,  where  the  assault  was  com- 
mitted by  the  prisoner  in  resisting 


•  Infra,  §  261. 


59 


§  6t5.]  EVIDENCE  IN  CBIMINAL  CASES.  [CHAP.  II. 

§  65.  While,  however,  bad  character  cannot  be  put  in  issue 
Tendency  by  the  prosecution,  it  is  permitted,  as  just  seen,  to  in- 
to commit  troduce  evidence  of  extraneous  misconduct,  where  it  is 
offence  in-  relevant  either  (1.)  as  part  of  the  res  gestae  ;  (2.)  as 
bie.  part  of  a  system ;  (8.)  to  prove  guilty  knowledge ;  (4.) 

to  prove  intention  ;  or  (5.)  to  prove  identity.^ 

But  while  particular  acts  may  be  proved  to  show  malice  or 
scienter^  it  is  inadmissible  to  prove,  either  in  this  or  in  any  other 
way,  that  the  defendant  had  a  tendency  to  commit  the  crime 
charged.^  Hence,  it  has  been  correctly  held  that  on  an  indict- 
ment against  an  overseer  on  a  plantation  for  the  murder  of  a 
slave,  evidence  as  to  the  prisoner's  general  habits  in  punishing 
othel*  slaves  is  not  admissible  for  the  prosecution.®  For  it  would 
be  in  contravention  of  the  sanctions  of  the  common  law,  if  a 
man's  having  been  guilty  of  other  offences,  or  having  a  tendency 
to  commit  them,  should  be  received  as  evidence  to  rebut  the 
presumption  of  his  innocence  of  a  particular  charge.*     Nor  is  it 

his  arrest  by  the  officer  for  a  felony,  State,  6  Wis.  74;  People  v,  Jones,  81 

the  officer  cannot,  upon  his  examina-  Cal.  565. 

tion  in  chief,  be  questioned  as  to  his  *  Dowling  v»  State,  5  Sm.  &  M.  664. 
knowledge  of  the  prisoner's  character  See  Cheny  v.  State,  7  Ohio,  222. 
for  the  purpose  of  showing  that  he  ^  State  v.  Benton,  15  N.  H.  169. 
had  reasonable  cause  to  suspect  the  See  People  v.  White,  14  Wend.  Ill ; 
prisoner  of  having  committed  the  fel-  State  r.  Jackson,  1 7  Mo.  544. 
ony  for  which  he  was  arrested.  The  On  the  trial  of  Mrs.  Fair  in  Cali- 
proper  course,  under  such  circum-  fornia,  in  1872,  for  the  murder  of 
stances,  is  to  ask  the  officer  generally  Crittenden  (People  v.  Fair,  48  Cal. 
whether  he  had  reason  to  suspect  the  187  ;  1  Green  C.  R.  217),  the  evi- 
prisoner,  leaving  the  prisoner's  coun-  dence  being  that  the  defendant 
sel  to  inquire  into  the  grounds  of  sus-  claimed  to  have  been  the  mistress  of 
picion,  if  he  thinks  fit  to  do  so.  R.  the  deceased,  the  defendant's  counsel 
V.  Tuberfield,  L.  &  C.  495;  10  Cox  C.  offered  evidence  to  show  that  the  de- 
C.  1.  fendant's  prospects  had  been  ruined 
An  exception  to  the  rule  above  by  the  conduct  of  the  deceased.  The 
given  exists  in  cases  of  prosecutions  prosecution  then  offered  to  prove  the 
in  which  it  is  material  to  prove  that  previous  bad  character  of  the  defend- 
the  defendant  held  himself  out  as  hav-  ant  for  chastity.  This  evidence  was 
ing  a  particular  character.  Antle  v.  admitted  by  the  court  trying  the  case, 
State,  6  Tex.  Ap.  202.  but  this  admission  was  held  error  by 
^  See  supra,  §§  31  ef  tf^^.,  46.  the  Supreme  Court.  "The  defence 
^  1  Phillips  £v.  499  ;  R.  v.  Oddy,  5  relied  on  in  tliis  cause,"  said  Crock- 
Cox  C.  C.  210 ;  2  Den.  C.  C.  264;  R.  ett,  J.,  "  is,  that  at  the  moment  when 
V.  Cole,  1  Rubs.  C.  &  M.  939 ;  State  the  fatal  shot  was  fired  the  accused 
V.  Lapage,  57  N.  H.  245;  Albricht  v,  was  laboring  under  a  temporary  in- 
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admissible  to  prove,  as  part  of  the  prosecution's  case,  the  defend- 
ant's ability  to  commit  the  offence ;  e,  g.  in  cases  of  forgery,  that 
he  was  skilful  in  imitating  writing.^  On  the  other  hand,  that  he 
had  by  him  weapons  suitable  to  the  commission  of  the  offence 

sanity,  proceeding  from  certain  pfay si-  posed  loss  of  her  reputation.     On  the 
cal  causes,  aggravated  by  the  extraor-  contrary,  she  attributes  it  partly  to 
dinary  mental  excitement  occasioned  her  physical  condition  and  partly  to 
by  the  circomstances  which    imme-  the  excitement  produced  by  a  fear 
diately  preceded  the   killing.      The  that  she  was  about  to  lose,  or  was  in 
proof  of  the  defendant's  bad  reputa-  danger  of  losing,  the  affections  of  Mr. 
tion  for  chastity  was  offered  and  sub-  Crittenden,  to  which,  it  appears,  she 
mitted,  solely  on  the  ground  that  it  claimed  to  have  a  better  right  than 
tended  to  rebut  the  inference  that  the  his  lawful  wife.    In  the  absence  of  all 
alleged  mental  excitement  of  the  de-  proof  on  her  part  tending  to  show 
fendant  was  occasioned  by  a  sense  of  that  her    alleged  mental  aberration 
shame  and  mortification  which  she  ex-  was  in  any  degree  produced    by  a 
perienced  on  account  of  the  damage  sense  of  shame  or  mortification  occa- 
which  she  supposed  her  reputation  had  sioned  by  any  damage  to  her  good 
suffered  by  reason  of  her  connection  name,  it  was  not  competent  for  the 
with  Crittenden.      The    proof    was,  prosecution  to  prove  that  her  reputa- 
therefore,  admitted  for  the  purpose  of  tion  for  chastity  was  bad.     She  had 
throwing  some  light  on  the  question  offered  no  proof  tending  to  show  that 
of  her  mental  condition  at  the  moment  it  was  good,  and  she  did  not  pretend, 
when  the  deed  was  committed.  If  the  in  her  version  of  the  transaction,  that 
defendant  had  offered  any  proof  what-  her  alleged  insanity  resulted  in  any 
ever  thai,  previous  to  her  relation  with  degree  from  the  loss  of  a  previously 
Crittenden,  her  reputation  for  chas-  good  reputation.    I  am  therefore  of 
tity  was  good,  and  that  the  damage  opinion  that  the  proof  offered  by  the 
to  that  reputation  which  ensued  from  prosecution  on  this  point  was  improp- 
her   connection  with    Crittenden  so  eriy  admitted,  Inasmuch  as  it  did  not 
preyed  upon  her  mind,  in  her  then  tend  to  rebut  any  proof  offered  by  the 
state  of  physical  debility,  as  to  result  defence,  nor  to  elucidate  the  causes 
in  a  state  of  temporary  insanity,  it  to  which  she  attributes  her  alleged 
would  have  been  clearly  competent  insanity.    I  have  deemed  it  proper  to 
for  the  prosecution  to  rebut  this  pre-  add  my  views  on  this  branch  of  the 
snmption  by  proof  that  she  had  no  case  to  those  of  Mr.  Justice  Wallace, 
reputation  to  lose,  and  consequently  not  because  I  dissent  from  any  prop- 
that  she  could  not  have  experienced  osition  stated  by  him,  but  for  the  rea- 
any  great  mental  excitement   occa-  son  that  it  has  been  insisted  with 
sioned  by  the  loss  of  a  reputation  much  earnestness  by  the  counsel  for 
which  she  did  not  possess.    But  the  the  prosecution,  that  the  proof  of  rep- 
defendant  offered  no  proof  whatever  utation  in  this  case  does  not  fall  within 
as  to  her  previous  reputation ;  and  the  general  rule  which  allows  the  rep- 
even  in  her  own  account  of  the  trans-  utation  of  the  accused  to  be  assailed 
action,  and  of  the  state  of  her  mind  only  in  rebuttal  of  proof  of  a  good 
at  the  time,  did  not  attribute  her  al-  reputation  offered  by  the  defendant." 
leged  temporary  insanity  to  any  men-  ^  State  v.  Hopkins,  50  Yt.  816* 
tal  excitement  resulting  from  a  sup-  gX 


§  66.]  EVIDENCE  IK  CBIMINAL  GASES.  [CHAP.  H. 

charged,  is  always  a  proper  ingredient  of  the  case  of  the  prose- 
cution. The  question,  when  evidence  of  aptitude  is  ofiEered,  is 
one  of  logic.  Is  the  aptitude  sought  to  be  charged  on  the  de- 
fendant one  that  he  possesses  in  common  with  a  multitude  of 
others  ?  Then  proof  of  such  aptitude  cannot  be  received  unless, 
the  corpiLB  delicti  being  proved,  a  defence  based  on  the  defend- 
ant's inaptitude  is  set  up.  On  the  other  hand,  when  the  aptitude 
is  special  to  himself  (e.  g.  when  the  offence  was  committed  by 
a  person  peculiarly  skilled  in  poisons,  or  in  the  mode  of  inflict- 
ing wounds),  then  the  evidence  is  to  be  received  at  least  in  re- 
buttal.i 

§  66.  It  has  been  argued  by  high  authorities  *  that  good  char- 
Weight  to  acter  is  of  weight  only  in  doubtful  cases.  But  the  bet- 
ed*ochar-  ^^  Opinion  is  to  the  contrary.*  In  the  first  place,  it  is 
acter.  conceded  on  all  sides  that  evidence  of  character,  when 

offered  by  the   defence  in   criminal   cases,  is  always  relevant. 

1  See  supra  §  50;  infra,  §§  772>d.      ought  cdways  to  be  submitted  to  the 
>  1  Stark,  on  £v.  (1 0th  Am.  ed.)  73 ;    consideration  of  the  jury,  together  with 

1  Phillips  on  Ev.  469 ;  U.  S.  v.  Smith,    the  other  facts  and  circumstances  of 

2  Bond,  323;  U.  S.  v.  Roudenbush,  the  case.  The  nature  of  the  charge, 
1  Bald.  514 ;  Com.  r.  Webster,  5  Cush.  and  the  evidence  by  which  it  is  sup- 
595 ;  Lowenberg  r.  People,  5  Parker  ported,  will  often  render  such  ingre- 
C.  R.  414;  Rollins  v.  State,  62  Ind.  dient  of  little  or  no  avail;  but  the 
46.  more  correct  course  seems  to  be,  not, 

*  2  Green,  on  Ev.  §  25;  2  Ben.  &  in  any  case,  to  withdraw  it  from  con- 
Heard  Lead.  Cas.  351.  sideration,  but  to  leave  the  jury  to 

**  It  has  been  usual,"  says  Sir  W.  form  their  own  conclusion  upon  the 
Russell,  "  to  treat  the  good  character  evidence  whether  an  individual,  whose 
of  the  party  accused  as  evidence  to  character  was  previously  unblemished, 
be  taken  into  consideration  only  in  has  or  has  not  committed  the  partic- 
doubtful  cases.  Juries  have  generally  ular  crime  for  which  he  is  called  upon 
been  told  that  where  the  facts  proved  to  answer."  2  Russ.  Cr.  &  M.  785. 
are  such  as  to  satisfy  their  minds  of  See  also  Com.  v.  Hardy,  2  Mass.  317; 
the  guilt  of  the  party,  character,  how-  Felix  v.  State,  18  Ala.  720. 
ever  excellent,  is  no  subject  for  their  **  To  these  remarks,"  says  Mr.  Jus- 
consideration ;  but  when  they  enter-  tice  Talfourd,  '*  we  may  be  permitted 
tain  any  doubt  as  to  the  guilt  of  the  to  add  that,  according  to  the  language 
party,  they  may  properly  turn  their  frequently  adopted  by  judges  in  their 
attention  to  the  good  character  which  charges,  it  may  be  proved  that  char- 
he  has  received.  It  is,  however,  sub-  acter  is  in  no  case  of  any  value.  They 
mitted  with  deference,  that  the  good  say  that  in  a  clear  case  character  has 
character  of  the  party  accused,  when  no  weight ;  but  if  the  case  be  doubt- 
satisfactorily  established  by  compe-  ful,  —  if  the  scale  hangs  even,  —  then 
tent  witnesses,  is  an  ingredient  which  the  jury  ought  to  throw  the  weight  of 
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OHABACTEB. 
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Technically,  therefore,  it  is  always  material.  If  immaterial,  it 
shoald  be  rejected  as  irrelevant ;  but  it  can  never  be  rejected  as 
irrelevant,  therefore  it  can  never  be  regarded  as  immaterial.  To 
this  it  is  answered  that  the  coart,  when  admitting  it  as  rele- 
vant, does  not  decide  on  its  materiality,  materiality  being  for  the 
jary.  But  this  virtually  concedes  that  the  question  is  one  of 
logic  and  not  of  law.     It  makes  the  weight  of  evidence  as  to 


character  into  the  scale,  and  allow  it 
to  tarn  the  balance  in  the  prisoner's 
favor;  but  the  same  judges  will  tell 
juries,  *•  that  in  every  doubtful  case 
they  ought  to  acquit,'   stopping  far 
short  of  the  even  balance,  and  that 
the  prisoner  *  is  entitled  to  the  benefit 
of  every  reasonable  doubt ; '  in  clear 
cases,  therefore,  the  character  is  of  no 
avail,  and  in  doubtful  cases  it  is  not 
wanted:  it  is  never  to  be  considered 
by  the  jury  but  when  the  jury  wobld 
acquit  without  it.     The  sophism  lies 
in  the  absolute  division  of  cases  into 
clear  and  doubtful,  without  consider- 
ing character  as  an  ingredient  which 
may  render  that  doubtful  which  would 
otherwise  be  clear.    There  may  cer- 
tainly be  cases  so  made  out  that  no 
character  can   make  them  doubtful; 
but  there  may  be  others  in  which  evi- 
dence given  against  a  person  without 
character  would  amount  to  conviction, 
in  which  a  high  character  would  pro- 
duce a  reasonable  doubt,  nay,  in  which 
character  will  actually  outweigh  evi- 
dence which  might  otherwise  appear 
conclusive.    It  is  in  truth  a  fact  vary- 
ing greatly  in  its  own  intrinsic  value, 
according  to  its  nature ;  varying  still 
more  in  its  relative  value,  according 
to  the  proofs  to  which  it  is  opposed ; 
but  always  a  fact,  fit,  like  all  other 
facts  proved  in  the  cause,  to  be  weighed 
and  estimated  by  the  jury."    Dickin. 
Qnar.  Ses.  6th  ed.  563.    See  Remsen 
V.  People,  57  Barb.  824;  £pps  v.  State, 
19  6a.  102;  Harrington  v.  State,  19 


Oh.  St.  264.  Cf.  article  in  20  Alb. 
L.  J.  48.  Hence  it  has  been  held  to 
be  error  in  a  judge  to  tell  the  jury 
that,  "  in  a  plain  case,  a  good  char- 
acter would  not  help  the  prisoner ; 
but  in  a  doubtful  case,  he  had  a  right 
to  have  it  cast  into  the  scales  and 
weighed  in  his  behalf ;  "  State  v, 
Henry,  5  Jones  (N.  C),  65  ;  the  true 
rule  being,  that  in  all  cases  a  good 
character  is  to  be  considered  of  weight. 
U.  S.  o.  Whitaker,  6  McLean,  842; 
Cancemi  v.  People,  16  N.  Y.  501 ; 
Stover  V.  People,  56  N.  Y.  815;  Heine 
V,  Com.  S.  C.  Penns.  1879;  Com.  v, 
Carey,  2  Brewst.  404 ;  Harrington  v. 
State,  19  Oh.  St.  264;  Stewart  v.  State, 
22  Oh.  St.  477 ;  People  v,  Garbutt,  17 
Mich.  9;  Jupitz  v.  People,  34  111.  516; 
State  o.  Northrup,  48  Iowa,  583; 
State  V,  Gustavson,  50  Iowa,  194; 
State  V,  Horning,  49  Iowa,  158;  Kist- 
ler  V.  State,  54  Ind.  400;  State  v. 
Ford,  8  Strobh.  517;  Epps  o.  StAte, 
19  Ga.  102;  Fields  t;.  State,  47  Ala. 
60S;  Carson  v.  State,  50  Ala.  184; 
Williams  v.  Sute,  52  Ala.  411;  State 
V,  McMurphey,  52  Mo.  251. 

In  People  v,  Stewart,  28  Cal.  896, 
it  was  intimated  that  good  character 
is  of  weight  only  in  doubtful  cases. 
This  was  overruled  in  People  v.  Ashe, 
44  Cal.  288,  where  it  was  held  that 
good  character  is  always  entitled  to 
weight.  S.  P.,  People  v.  Bell,  49  Cal. 
486;  People  v,  Shepardson,  49  Cal. 
629. 
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character  dependent,  not  on  any  rules  ar'bitrarily  pre-assigned, 
but  on  the  facts  of  each  particular  case. 

§  67.  The  weight  to  be  attached  to  evidence  as  to  character, 
in  fact,  depends  as  much  on  the  quality  of  character  sought  to 
be  established  as  on  the  quality  of  the  evidence  produced  on  the 
opposite  side.  A  character  such  as  that  of  Mr.  Wilberforce, 
for  instance,  if  offered  on  part  of  a  defendant  charged  wit^  lar- 
ceny, would  cast  reasonable  doubt  on  any  prosecution,  no  matter 
how  strong  its  case  might  be.  And  then  in  addition,  as  is  sub- 
stantially argued  by  Talfourd,  J.,^  it  is  a  petitio  principii  to  say 
that  evidence  as  to  character  is  entitled  to  weight  only  in  doubt- 
ful cases,  when  really  it  is  to  make  the  case  doubtful  that  such 
evidence  is  offered.  In  some  instances,  in  which  guilt  would 
otherwise  be  established  beyond  reasonable  doubt,  evidence  of 
good  character  may  justly  produce  an  acquittal.  In  other  cases 
it  may  be  inoperative.  But  in  all  cases  it  is  an  item  of  proof  to 
be  considered  by  a  jury. 

§  68.  When  A.  is  charged  with  killing  B.,  it  is  no  defence 

Character  ^^^  ^'  ^  ^^7'  ^' ^  killed  him  because  he  was  a  bad 
of  party      man."    Hence  when  the  defendant  offers  to  prove,  as  a 

injured  . 

(generally  defence,  that  the  deceased  was  a  man  of  ferocious  char- 
acter,  or  an  assassin,  or  a  highway  robber,  or  a  gar- 
roter,  this,  by  itself,  is  irrelevant.  If  the  deceased's  character 
was  thus  infamous  and  desperate,  and  the  defendant  had  reason 
to  fear  violence  from  him,  then  the  defendant's  remedy  was  to 
apply  to  the  law  for  protection.  For  him  to  take  the  law  in  his 
own  hands  and  kill  the  deceased  is  murder ;  and  hence,  as  it  is 
no  defence  for  him,  when  the  case  against  him  is  one  of  deliber- 
ate killing  not  in  self-defence,  that  the  deceased  was  a  bad  man, 
evidence  of  such  badness  is  irrelevant  if  offered  by  him  on  the 
trial.^ 


^  See  preceding  note. 

*  State  V.  Field,  14  Me.  248;  Com. 
V.  York,  9  Met.  110;  Com.  v.  Wilson, 
1  Gray,  837;  Com.  v.  Hilliard,  2 
Gray,  294;  Com.  v.  Mead,  12  Gray, 
168;  Shorter  i;.  People,  2  Comst  197; 
S.  C,  4  Barb.  460;  Eggler  v.  People, 
8  N.  Y.  Supreme  Court,  796;  S.  C, 
66  N.  Y.  642;  Com.  v.  Ferrigan,  44 
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Penn.  St  886;  Com.  v.  Lenox,  3 
Brewst.  249;  State  v.  Thawley,  4 
Harring.  562 ;  Dock  v.  Com.  21  Grat. 
909;  Campbell  v.  People,  16  III.  17; 
State  t;.  Tilly,  8  Ired.  424 ;  Haynes 
V.  State,  17  Ga.  465 ;  Wesley  v.  State, 
87  Miss.  827;  State  v.  Jackson,  17 
Mo.  544;  State  v.  O'Brien,  10  La. 
An.  458;   State  v,  Jackson,   12  La. 


CHAP,  n.] 


CHARACTER  OF  DECEASED. 
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§  69.  In  homicide,  and  in  other  cases  of  violent  assaalt,  a  dan- 
ger which  is  apparently  imminent  is  to  be  viewed,  pro-   otherwise 
yided  the  person  assailed  honestly  believe  in  its  reality  q"  h^mil.^ 
and  imminency,  as  if  it  were  actnally  real  and  immi-  ^^en^- 
nent.^    It  makes  no  difference,  so  far  as  concerns  the  ^efence  is 

first 

question  immediately  before  us,  whether  we  assume,  as  proved, 
do  some  of  the  authorities,  that  the  danger  must  have  been  ap- 
parent to  *^  reasonable  men,"  or  whether  we  hold  it  must  have 
been  apparent  to  the  defendant  himself.  Either  way,  the  con* 
elusion  reached  at  the  time  of  the  conflict,  as  to  the  ^^  apparency  " 
of  the  danger,  must  be  greatly  affected  by  the  assailant's  char- 
acter for  ferocity,  brutality,  and  vindictiveness,  as  well  as  by  his 
special  animosity  to  the  assailed.  There  can  be  no  question,  in 
such  a  case,  of  the  right  to  prove  that  the  deceased  was  armed 
with  gun  or  sword ;  why  not  that  he  was  armed  with  enormous 
bodily  strength  and  desperate  rage  ?^  Specific  threats  to  the  de- 
fendant can  be  put  in  evidence  ;  why  not  a  general  ferocity  of 
temper  which  vents  itself  on  all  by  whom  it  is  crossed,  and  which 
spares  not  life  in  its  fury  ?  Suppose  a  Thug  should  infest  a 
community,  and  that  the  defendant  should  discover  such  an  as- 
sailant in  his  chamber,  would  it  be  inadmissible,  on  the  plea  of 
86  defendendo^  to  prove  that  he  was  a  Thug  ?  The  great  point 
to  be  made  out  oh  the  plea  of  self-defence  is  that  the  defendant 
was  pushed  to  the  wall,  or  that  he  could  only  protect  himself, 
his  family,  or  his  house,  from  felony,  by  taking  the  assailant^s 
life.  And  the  necessity  of  such  extreme  action  can  only  be 
shown  by  proving  that  the  assailant  was  so  armed,  and  was 


An.  679 ;  Wise  p.  State,  2  Eans.  419; 
State  V.  Riddle,  20  Eans.  711 ;  Peo- 
ple 9.  Murrajr,  10  Cal.  309;  Hender- 
son p.  People,  12  Tex.  525. 

So  the  State  cannot  prove  particular 
acts  of  violence  of  deceased  as  consti- 
toting  general  bad  character.  Found 
V.  State,  4S  Ga.  SS. 

That  deceased  **  had  been  engaged 
in  several  fights  with  other  persons,  in 
each  of  which  he  used  a  knife  and  cot 
his  opponent,"  and  that  this  had  been 
eommonicated  to  prisoner,  was  held 
inadmissible  as  proof  of  specific  facts, 


in  a  case  where  the  defendant  had  pre- 
viously put  in  evidence  of  the  general 
quarrelsome  character  of  the  deceased. 
Thomas  v.  People,  67  N.  Y.  218. 

Nor  can  the  prosecution  put  in  evi- 
dence, in  advance  of  proof  of  self- 
defence,  the  good  character  of  the 
deceased.  State  t^.  Potter,  18  Kans. 
414. 

1  See  Whart.  on  Hom.  §  606. 

^  That  evidence  as  to  strength  is 
admissible  see  Wellar  v.  People,  80 
Mich.  16;  and  see  Whart.  Crim.  Law, 
Sth  ed.  §§  488  et  seq. 
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guided  by  suoh  yiolent  purposes,  as  to  make  other  and  milder 
means  of  defence  inadequate.  The  law  excuses  on  this  ground 
a  homicide  of  one  entering  a  house  in  the  night-time  far  more 
readily  than  that  of  one  entering  in  the  day,  because,  it  says, 
*^  entering  a  house  in  the  night-time  leads  to  an  inference  of  a 
felonious  intent.''  So,  to  prove  this  felonious  intent,  specific  acts 
of  guUt,  pointing  in  the  same  direction,  and  prior  attempts,  may 
under  certain  conditions  be  proved  The  general  principle,  then, 
is  this :  not  that  it  is  lawful  coolly  to  attack  and  kill  a  person  of 
ferocious  and  blood-thirsty  character,  for  it  is  as  much  murder 
in  such  manner  to  kill  the  most  desperate  of  men  as  to  kill  the 
most  inoffensive ;  but  that,  whenever  it  is  shown  that  a  person 
honestly  and  non-negligently  believed  himself  attacked,  it  is  ad- 
missible for  him  to  put  in  evidence  whatever  could  show  the 
bona  fides  of  his  belief.  He  may  prove  that  the  person  assailing 
him  had  with  him  burglars'  instruments;  or  was  armed  with 
deadly  weapons;  or  had  been  lurking  in  the  neighborhood  on 
other  plans  of  violence.  He  is  entitled  to  reason  with  himself 
in  this  way :  '^  This  man  comes  to  my  house  masked,  or  with 
his  face  blacked ;  he  is  the  same  who  has  been  prowling  about 
my  house,  and  is  connected  with  other  felonious  plans ;  I  have 
grounds  to  conclude  that  such  is  his  object  now."  And  if  so, 
he  is  also  entitled  to  say  :  ^^  This  man  now  attacking  me  is  a  no- 
torious ruffian ;  he  has  no  peaceable  business  with  me ;  his  char- 
acter and  relations  forbid  any  other  conclusion  than  that  his  pres- 
ent attack  is  felonious."  And  if  he  thus  has  reason  to  expect, 
and  to  defend  himself  against,  a  desperate  conflict,  of  these  facts 
he  is  entitled  to  avail  himself  on  trial.  He  must  first  prove  that 
he  was  attacked ;  and  this  ground  being  laid,  it  is  legitimate  for 
him  to  put  in  evidence  whatever  would  show  he  had  reason  to 
believe  such  attack  to  be  felonious.^ 


^  Infra,  §  257;  State  v.  Lull,  4S  Vt. 
681 ;  Ffomer  v.  People,  4  Parker  C. 
R.  558 ;  Patterson  o.  State,  46  Barb. 
625;  Com.  v.  Seibert,  Whart.  on  Horn. 
§  610;  Marts  v.  State,  26  Oh.  St.  162; 
State  r.  Tackett,  1  Hawks,  210;  State 
V.  Smith,  12  Rich.  430;  State  v.  Tor- 
pin,  77  N.  C.  473;  Monroe  v.  State,  5 
Ga.  85 ;  Hinch  v.  State,  25  Ga.  699 ; 
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Fritchett  v.  State,  22  Ala.  39 ;  Que- 
senberry  v.  State,  3  Stew.  &  P.  815; 
Dupree  v.  State,  33  Ala.  380;  Frank- 
lin o.  State,  29  Ala.  14;  Eiland  v. 
State,  52  Ala.  822;  State  v.  Hicks,  27 
Mo.  588;  State  v.  Eeene,  50  Mo.  859; 
State  o.  Bryant,  55  Mo.  75;  State  v. 
Harris,  59  Mo.  550;  State  v.  Elkins, 
68  Mo.  159;  Cotton  v.  State,  81  Miss. 


CHAP,  n.]  OHABAGTEB  OF  DECEASED.  [§  70. 

§  70.  In  England  we  have  no  authority  direct  to  this  particu- 
lar point.  Intimations,  however,  from  eminent  judges, 
would  lead  us  to  believe  that  evidence  of  the  deceased's 
ferocity  and  vindictiveness  would  not  be  refused  where  there  is 
a  primd  facie  case  of  self-defence  laid  by  the  defendant.  Thus, 
in  a  capital  case,  Garrow,  B.  told  a  jury :  *^  But  here  the  life 
of  the  prisoner  was  threatened,  and  tf  he  considered  Me  life  in 
actual  danger^  he  was  justified  in  shooting  the  deceased  as  he  had 
done ;  but  if,  not  coneidering  his  own  life  in  danger,  he  rashly 
shot  this  man,  who  was  only  a  trespasser,  he  would  be  guilty  of 
manslaughter."  ^    And  Lord  Tenterden,  also,  in  a  capital  case, 

504;   Chase  v.  Stote,  46  Miss.  705 ;  In  Brownell  v.  People,  88  Mich. 

State  V,  Bobertson,  SO  La.  An.  S40;  735,  Campbell,  C.  J.,  said:  — 

Pajne  v.  Com.  1  Mete.  (Ey.)  S70;  "The    defence    rested    upon    the 

Wright  V.  State,  9  Yerg.  842 ;  Rippy  grounds,  among  others,  that  Brownell 

V.   State,   2  Head,  217;  Harman  v.  used  a  pistol  to  repel  an  assault  which 

State,  3  Head,  248  ;  Little  v.  State,  was  not  only  violent  in  fact,  but  made 

6  Baxt.  491 ;  De  Forest  v.  State,  21  by  a  powerful  man  of  dangerous  tem- 

Ind.  23 ;  Fahnestock  u.  State,  23  Ind.  per,  who  had   made  threats  against 

281;    Wise  v.  State,  2  Kans.  419;  him.     Looking  at  the  casein  a  com« 

Pond  o.  People,  8  Mich.  150 ;  State  mon  sense  light,  we  cannot  avoid  see- 

V.  Neeley,   20  Iowa,   108 ;    State  v.  ing  that  any  person  would  naturally 

Dnmphey,  4  Minn.  488 ;  Pridgen  v.  be  more  in  fear  of  a  man  of  that  sort 

State,  81  Tex.  420  ;  Dorsey  v.  State,  than  of  a  quiet  or  a  weaker  man,  and 

84  Tex.  651 ;  Horbach  v.  State,  48  would,  in  ease  of  an  attack  from  him, 

Tex.  242 ;  Stevens  v.   State,  1  Tex.  feel  a  greater  need  of  extreme  meas- 

Ap.  591 ;  Hudson  o.  State,  6  Tex.  Ap.  ures  to  protect  himself  and  resist  his 

565;  Lewallen  v.  State,  6  Tex.  Ap.  adversary.     Inasmuch  as   every  one 

475;  Peq>ie  o.  Murray,  10  CaL  809;  finds  his  excuse  in  facts  as  they  hon- 

People  9.  Edwards,  41  Cal.  640.  estly  appear  to  him,  such  important 

In  Vermont  we  have  an  interest-  facts  as  these  cannot  be  disregarded, 

ing  ruling  supporting  the  conclusion  "  The  witnesses  who  were  exam- 

of  the  text.     The  keeper  of  a  prison  ined,  or  offered  for  examination,  and 

was  indicted  for  an  assault  on  a  pris*  whose  testimony  was  excluded  as  in- 

oner.    The  evidence  was  that  the  lat-  admissible,  were  personally  familiar 

ter,  when  encountered  by  the  former,  with  both    parties,  and   capable  of 

was  armed  with  a  hammer,  and  looked  forming  opinions  about  their  relative 

nervoos  and  excited.    It  was  held  ad-  strength,  tempers,  and  other  personal 

missible  for  the  keeper  to  put  in  evi-  qualities,  not  capable  of  any  descrip- 

dflooe  statements  made  to  him  by  the  tion  except  by  opinion.    We  think  the 

sberiff,  who  brou^t  in  the  prisoner,  testunony  should  have  been  received 

to  the  effect  that  the  prisoner  was  and  not  struck  out.    Hurd  v.  People, 

daogerons  and  desperate.     State  o.  25  Mich.  405.*' 

Loll,  48  Yt.  581.  ^  B.  V.  Scully,  1  C.  &  P.  819. 
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told  the  jary  to  '^  take  into  consideration  the  previous  habita  and 
connection  of  the  deceased  and  the  prisoner,  with  respect  to 
each  other."  ^  Mr.  Starkie  lays  down  premises  from  which  the 
same  conclasion  may  be  legitimately  drawn  :  ^^  On  a  charge  of 
homicide,  it  may  be  for  the  jury  to  say  whether  the  act  was 
done  with  a  malicious  intent  to  destroy  another,  or  merely  to 
alarm  and  terrify  him,  or  resulted  from  mere  unavoidable  acci- 
dent, independent  of  any  intention  to  injure  another,  or  even  of 
carelessness  or  negligence  ;  and  according  to  that  determination, 
the  offence  may  amount  to  murder,  or  merely  to  manslaughter, 
or  chance-medley.  In  order,  however,  to  arrive  at  a  just  con- 
clusion upon  such  questions,  the  jury  ought  to  act  upon  those 
presumptions  which  are  recognized  by  the  law,  as  far  as  they  are 
applicable,  and  their  oum  judgment  and  experience^  as  applied 
to  all  the  drcumetaneee  and  evidenced*  ^ 

§  71.  In  New  York,  in  trials  before  Judge  Piatt  ^  and  Judge 
Van  Ness,*  evidence  of  the  vindictive  temper  of  the 
deceased  was  held  admissible.  In  1866  the  question 
was  brought  before  the  Court  of  Appeals  in  a  case  where  the 
point  was  elaborately  and  ably  argued.^  The  result  reached 
was,  that  though  evidence  of  the  defendant's  ferocity  and  vin- 
dictiveness  would  be  admissible  when  a  case  of  self-defence  was 
laid,  it  was  inadmissible  without  such  a  prerequisite.^ 

In  a  case  which  came  before  the  Court  of  Appeals  in  1874,^ 
the  reporter  tells  us  that  ^*  after  general  evidence  had  been  given 
on  behalf  of  the  prisoner  tending  to  show  that  the  deceased  was 
disposed  to  be  sullen  and  violent  in  temper  when  angry,  and 
that  when  excited  she  was  ungovernable  and  passionate ;  ques- 
tions were  then  asked  tending  to  show  particular  instances  of  ex- 
hibitions of  temper.  These  were  excluded  under  objection.  The 
ruling  was  affirmed  in  the  Court  of  Appeals."  No  reasons,  how- 
ever, were  given.    But  the  exclusion  may  be  properly  sustained 

^  R.  V.  Lynch,  5  C.  &  P.  824.    See  *  People  v.  Lamb,  2  Keyes,  364. 

also  K  V,  Fisher,  8  C.  &  F.  182.  *  See,  to  same  effect,  Pfomer  v.  Peo- 

*  1  Stark.  £v.  66.  pie,  4  Parker  C.  R.  568;  McKenna  v. 

*  People  V.  Blake,  1  City  Hall  Rec.  People,  18  Hun,  580. 

100.  V  Eggler  V.  State,  56  N.  Y.  642. 

«  People  V,  SmiUi,  2  City  Hall  Rec. 
77,  81. 
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on  the  groand  that  the  evidence  offered  went  to'particular  facts 
and  not  to  general  character.^ 

§  72.  Jn  New  Jersey,  evidence  of  hostile  and  vindictive  tem- 
per on  part  of  the  deceased  was  received  in  an  early  i^^wJer- 
case,^  Kirkpatrick,  C.  J.  saying :  ^'  Inasmuch  as  the  dis-  ^7- 
tinction  between  murder  and  manslaughter  depends  upon  the 
inapulse  of  the  mind  with  which  the  act  was  committed,  every 
eireumstance  which  goes  to  show  the  feelings  of  the  parties  to^ 
wards  each  other  may  be  proper.  That  temper,  which  at  one 
time  might  not  be  excited,  might,  under  the  excitement  of  other 
circumstances,  be  more  easily  roused,  and,  therefore,  it  may  be 
received  by  the  jury,  to  show  the  state  of  mind  of  the  parties." 

§  73.  In  Pennsylvania,  though  the  question  has  never  been 
precisely  determined  by  the  Supreme  Court,  the  prao-  ^^^^yi. 
tice  has  been  to  admit  evidence  of  any  facts  or  circum-  ^*"^*- 
stances  likely  to  show  the  condition  of  the  defendant's  mind 
as  to  the  necessity  of  self-defence.  This  was  done  by  a  very 
able  jurist.  Judge  King,  on  the  trial  of  the  Kensington  and 
Southwark  rioters  in  1844-45 ;  though  he  at  the  same  time  cor- 
rectly ruled  that  if  the  defendant  negligently  reached  honest 
though  erroneous  conclusions  as  to  the  reality  of  the  danger  to 
which  he  was  exposed,  this,  while  it  lowered  the  grade  of  the 
homicide,  did  not  justify  an  acquittal.  And  in  an  early  case, 
evidence  on  part  of  the  defence  was  admitted  to  show  that  the 
deceased  was  a  hostile  Indian.^ 

So  Judge  Conyngham,  as  distinguished  for  strong  sense  as  he 
was  for  integrity  and  humanity,  admitted  in  a  homicide  case, 
for  the  purpose  of  showing  the  honesty  of  the  defendant's  belief 
of  impending  danger,  evidence  of  the  ferocity  and  brutality  of 
the  deceased.^  And  that  evidence  of  the  apparent  imminency 
of  the  danger  is  admissible,  whenever  there  is  a  primd  facie  case 
of  self-defence,  is  logically  deducible  from  the  position  rightly 
assumed  by  the  courts  of  this  State,  that  the  defendant  is  to  be 
judged  by  his  own  lights. 

^  See  McKeona  v.  People,  18  Hun,        <  Penn.  v.    Bobertson,    Addison, 
580;  Thomas  v.  People,  cited  sapra,  §    246. 
€9-  *  Com.  V,  Seibert,  Whart.  on  Hom. 

'  State  V.  Zellers,  2  Halst.  230.  §  506-8.    To  the  same  effect  is  Com. 

o.  Richmond,  6  Weekly  Notes,  431. 
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It  is  true  that  subsequently  the  Supreme  Court  of  the  State  ^ 
held  that  it  was  inadmissible  for  a  defendant  to  prove  generally 
the  deceased's  bad  character,  as  a  defence  to  an  indictment  for 
murder.  But  in  this  case  self-defence  was  not  pretended ;  and 
when  the  issue  is  deliberate  killing,  not  in  self-defence,  no  one 
questions  the  position  that  the  defendant  cannot  defend  himself 
on  the  ground  that  the  deceased  was  a  reprobate  and  deserved 
to  be  killed. 

§  74.  North  Carolina  was  one  of  the  first  States  to  lead  off  in 
Noitb  Car-  Affii*™iiig  ^^^  admissibility  of  this  kind  of  proof.  The 
oUna.  question  originally  arose  on  an  indictment  against  a 

white  man  for  the  murder  of  a  slave  ;  and  it  was  ruled  that  in 
such  an  issue  the  defendant  setting  up  self-defence  could  give  in 
evidence  that  the  deceased  was  turbulent  and  insolent  to  white 
persons.^  Taylor,  C.  J.,  speaking  for  the  Supreme  Court,  said : 
^*  It  does  not  appear,  from  any  direct  proof  in  the  case,  what 
was  the  immediate  provocation  under  which  the  homicide  was 
committed.  The  evidence  relative  to  that  is  altogether  circum- 
stantial and  presumptive,  and  its  weight  and  effect  required  the 
most  careful  examination  and  deliberation  of  the  jury.  The  con- 
clusion they  might  arrive  at  was  all-important  to  the  prisoner, 
since  the  degree  of  the  homicide  depended  on  it ;  and  whether 
it  was  malicious,  extenuated,  or  excusable,  must  have  been  de- 
termined by  them  from  such  lights  as  they  could  gather  from  the 
facts  actually  proved,  and  such  inferences  as  they  might  deduce 
from  them.  It  cannot  be  doubted  that  the  temper  and  dispo- 
sition of  the  deceased,  and  his  usual  deportment  towards  white 
persons,  might  have  an  important  bearing  on  this  inquiry,  and 
according  to  the  aspect  in  which  it  was  presented  to  the  jury, 
tend  to  direct  their  judgment  as  to  the  degree  of  provocation 
received  by  the  prisoner.  If  the  general  behavior  of  the  de^ 
ceased  was  marked  with  turbulence  and  insolence^  it  mighty  in  con- 
nection with  the  threats^  quarrels^  and  existing  causes  of  resent- 
ment he  had  against  the  prisoner^  increase  the  probability  that  the 
latter  had  acted  under  strong  and  legal  provocation*  If,  on  the 
contrary,  the  behavior  of  the  deceased  was  usually  mild  and  re- 
spectful towards  white  persons,  nothing  could  be  added  by  it 

^  Com.  0.  Ferrigan,  44  Penn.  St.        *  State  v.  Tackett,  1  Hawks,  810. 
SS6. 
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to  tbe  force  of  the  other  circamstanoes.  They  must  still  depend 
upon  their  own  weight,  and  the  probability  be  lessened  that  the 
prisoner  had  received  a  provocation  sufficient  in  point  of  law  to 
extenuate  tbe  homicide.  The  evidence,  therefore,  ought  to  have 
been  received,  and  this  will  be  the  more  apparent  when  the 
charge  to  the  jury  is  considered."  It  is  true  that  this  ruling 
was,  in  a  subsequent  case,  declared  to  be  exceptional  and  unau- 
thoritative ;  ^  but  in  a  still  later  adjudication  by  the  same  court,' 
while  the  general  rule,  that  it  is  inadmissible  for  the  defendant 
to  put  the  deceased's  character  in  issue,  is  properly  reiterated, 
the  exception  established  in  Tackett's  case  is  recognized  as  still 
in  force,  and  as  applicable  to  all  cases  of  self-defence. 

§  75.  In  South  Carolina,  Georgia,  Alabama,  Ken-  Sonth  Cai^ 
tucky,  Tennessee,  and  Mississippi,  we  have  rulings  to  Georgia, 
the  same  effect.'    In  these  States  the  practice  is  to  Ke^to^ky 
admit  evidence  of  the  deceased's  character  for  ferocity,   Tennewee, 
in  all  cases  in  which  the  defendant  is  shown  to  have  sippi- 
been  acting  in  self-defence. 

§  76.  In  Indiana  the  rule  is  thus  expressed :  *  *'  As  a  general 
rule,  it' is  the  character  of  the  living— ^  the  defendant 
on  the  trial  for  the  commission  of  crime — and  not  of 
the  person  on  whom  the  crime  was  committed  that  is  in  issue, 
and  as  to  which,  therefore,  that  evidence  is  admissible.  But  in 
a  case  like  the  present,  where  the  question  arises  whether  the  ao* 
cused  acted,  in  the  commission  of  a  homicide,  upon  grounds  that  ^ 

justify  him  in  the  deed,  it  would  seem  that  the  character  of  the 
deceased  might  be  a  circumstance  to  be  taken  into  considera- 
tion. Especially  might  this  be  the  case  where  the  accused  knew 
that  character,  and  also  knew,  at  the  time,  the  individual  by 
whom  the  attack  upon  him  or  his  property  was  made."     The 

^  Bottoms  9.  Kent,  8  Jones,  154.  825.    In  Bowles  v.  State,  58  Ala.  885, 

'  State  V.  Hogne,  6  Jones,  881.  it  was  said  that  such  evidence  is  **  not 

'State  V.  Smith,   12    Rich.  480;  receivable  when  there  is  nothing  in  the 

Monroe  o.  State,  5  Ga.  85;  Haynes  v.  conduct  of  the  deceased  at  the  time  of 

State,  17  6a.  465;   Quesenbeny  v.  the  killing  which  it  illustrates."    See, 

State,  8  St.  &  Port  808 ;  Fritchett  v.  to  the  same  effect,  Pajne  v.  Com.  1 

State,  22  Ala.  89;  Franklin  v.  State,  Mete  (KyJ)  870;  Rippy  v.  State,  2 

29  Ala.  14;  Dupree  v.  State,  88  Ala.  Head,  217;  Ck>tton  v.  State,  81  Miss. 

880;  Fields  v.  State,  47  Ala.  608;  re-  504;  Wesley  v.  State,  87  Miss.  827. 
ported  at  large  in  Whart.  on  Horn.  $§       *  Dukes  v.  Stote,  11  Ind.  557. 
•18  a  $eq. ;  Eiland  v.  State,  52  Ala. 

71 


§  79.]  EVIDENOE  m  OSnOMAL  GASES.  [CHAP.  IL 

court  add :  *^  Where,  as  in  this  case,  these  facts  may  not  have 
been  known,  we  do  not  see  how  the  evidence  could  be  entitled  to 
much  weight."  ^ 

§  77.  In  Michigan,  in  a  case  tried  in  1872,^  the  defendant  of- 
fered to  prove  that  "  the  deceased  was  a  man  of  high 
temper  and  quarrelsome  disposition,  and  known  by  the 
defendant  to  be  so  at  the  time  of  the  shooting.'*  The  court  be- 
low refusing  to  admit  this  evidence,  the  ruling  was  reversed  by 
the  Supreme  Court.  "  The  evidence,"  said  Christiancy,  C.  J., 
^^  was  admissible,  since  the  knowledge  or  belief  of  the  prisoner, 
that  the  person  threatening  him  with  an  immediate  personal  at- 
tack is  a  man  of  high  temper  and  quarrelsome  disposition,  is  a 
most  important  circumstance,  from  which  he  is  to  estimate  the 
probability  and  the  character  of  the  attack,  and  what  course  of 
conduct  he  has  reason  to  expect  from  the  assailant,  as  well  as 
the  means  which,  at  the  moment,  he  may  deem  necessary  to 
guard  himself  from  the  threatened  danger." 

§  78.  In  Minnesota  the  same  distinction  is  taken :  ^^  The  char- 
acter of  the  deceased  per  se"  said  Flandrau,  J.,^  "  can 
never  be  material  in  the  trial  of  a  party  for  killing  him, 
because  it  is  as  great  an  offence  to  kill  a  bad  as  it  is  to  kill  a 
good  man,  or  to  kill  a  quarrelsome  and  brutal  man  as  it  is  to  kill 
a  mild  and  inoffensive  man.  Therefore,  if  the  killing  is  proven 
to  have  been  with  a  felonious  intent,  the  character  of  the  de- 
ceased can  in  no  manner  affect  the  result." 

§  79.  On  a  trial  for  stabbing  in  Iowa,  in  1870,^  the  defendant 
offered  to  introduce  evidence  to  show  that  McMillin, 
the  person  stabbed,  was  a  large,  powerful,  and  muscu- 
lar man,  who,  when  under  the  influence  of  liquor,  was  quarrel- 
some, ugly,  dangerous,  and  vindictive ;  that  defendant  knew  these 
facts ;  and,  in  connection  with  this  offer,  he  also  proposed  to 
prove  that  on  the  same  day,  and  shortly  before  the  commission 
of  the  assault,  McMillin  had  threatened  to  take  defendant's  life, 
of  which  threat  he  had  been  informed  only  a  few  minutes  pre- 
vious to  the  assault.     The  judge  trying  the  case  refused  to  ad- 

^  Aff.  in  Holler  v.  State,  87  Ind.  270;  Brownell    v.  People,  38  Mich. 

57.  732,  quoted  supra,  §  69. 

*  Hard   t;.  People,  25  Mich.  405;        <  State  v.  Dumphey,  4  Minn.  438. 
affirmed  in  People  o.  Lilly,  38  Mich.        ^  State  v,  Collins,  32  Iowa,  36. 
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mit  this  evidence,  and  this  ruling  was  reyersed  by  the  Supreme 
Goart,  on  the  ground  that  the  character  of  the  assailant  was  one 
of  the  circumstances  from  which  the  intent  and  motive  of  the 
assailed,  when  defending  himself,  could  be  determined.^ 

§  80.  In  Missouri,  in  1872,  the  law  is  thus  tersely  presented:  ^ 
**•  When  the  homicide  is  committed  under  such  cir-  Hisfloari 
cumstances  that  it  is  doubtful  whether  the  act  was  "dTexM. 
committed  maliciously,  or  from  a  well  grounded  apprehension  of 
danger,  it  is  very  proper  that  the  jury  should  consider  the  fact 
that  the  deceased  was  turbulent,  violent,  and  desperate,  in  deter- 
mining whether  the  accused  had  reasonable  cause  to  apprehend 
great  personal  injury  to  himself.  If  such  evidence  is  ever  legiti- 
mate, the  facts  in  this  case  show  that  it  was  one  calling  for  its 
introduction."  And  it  was  afterwards  held  that  in  a  case  of 
homicide,  where  it  is  doubtful  whether  the  killing  was  from 
malice  or  from  a  well  grounded  apprehension  of  danger,  it  is 
proper  to  show  that  the  deceased  had  the  reputation  of  being  a 
violent  or  dangerous  man.^ 

The  same  distinction  is  taken  in  Texas.^ 

§  81.  In  California,  in  1858,  the  Supreme  Court  stated  the 
rule  as  follows:—  CaiifomU. 

^*  The  other  point  made  is  the  exclusion  of  evidence 
of  the  character  of  the  deceased  for  turbulence,  recklessness,  and 
violence.  The  rule  is  well  settled  that  the  reputation  of  the  de- 
ceased cannot  be  given  in  evidence,  unless,  at  the  least,  the  cir- 
cumstances of  the  case  raise  a  doubt  in  regard  to  the  question 
whether  the  prisoner  acted  in  self-defence.  It  is  no  excuse  for 
a  murder  that  the  person  murdered  was  a  bad  man ;  but  it  has 
been  held  that  the  reputation  of  the  deceased  may  sometimes  be 
given  in  proof,  to  show  that  the  defendant  was  justified  in  be* 
lieving  himself  in  danger,  when  the  circumstances  of  the  con- 
test are  equivocal.  But  the  record  must  show  this  state  of  case. 
This  does  not."  * 

In  1871  this  view  was  reaffirmed.^ 

^  See  Whart.  on  Horn.  §  518.  Horbach  v.  State,  48  Tex.  254;  Hucl- 

'  State  V.  Keene,  50  Mo.  857.  son  v.  State,  S.  C.  Tex.  1879. 

*  State  V.  Bryant,  55  Mo.  75.  •  People  o.  Murray,  10  Cal.  809. 

«  Steyens  v.  State,  1  Tex.  Ap.  591;        *  People  v.  Edwards,  41  Cal.  640. 

Compare  People  v.  Butler,  8  Cal.  485. 
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§  82.  Nor  can  the  cases  cited  si^inst  this  position  be  relied  on 

to  meet  it  on  principle.     Thus  in  a  Maine  case  we 

siTeneMof    find  the  following  from  Emery,  J.,  when  giving  the 

cftses  cited  •    •  m    %       r^  r^ 

to  the  con-  Opinion  of  the  Supreme  Court :  — 
*"^'  **  It  would  not  be  allowable  to  show,  on  the  trial  of 

an  indictment,  that  the  prisoner  has  a  general  disposition  to 
commit  the  same  kind  of  offence  as  that  charged  against  him. 
1  Phil.  Ev.  143.  Although  the  deceased  may  have  been  a  sav- 
age and  quarrelsome  man  when  intoxicated,  he  still  was  entitled 
to  the  protection  of  the  law.  He  was  not,  from  any  evidence, 
unlawfully  in  the  house.  We  look  in  vain^  among  the  attending 
eircumstanceB  of  the  melancholy  catastrophe^  for  a  provocation  or 
an  excuBefor  the  resort  to  the  deadly  weapon^  which  the  defend-- 
ant  used  to  destroy  the  life  of  his  victim.  And  to  allow  the  in- 
troduction of  evidence  of  the  character  of  the  deceased,  and  his 
habits  of  drinking  at  other  times,  and  their  consequences,  could 
have  no  legal  e£Bcacy  in  reducing  the  crime,  of  which  the  defend- 
ant stood  charged,  to  justifiable  or  excusable  homicide."  ^ 

This  is  correct  law,  for  A.  cannot  be  allowed  to  attack  and  kill 
B.  because  B.  is  a  cut-throat.  But  this  does  not  touch  the  ques- 
tion whether,  when  B.  attacks  A.,  B.'s  character  as  a  cut-throat 
is  not  justly  to  be  considered  by  A.  in  determining  whether  he  is 
required  to  take  extreme  measures  in  self-defence.  The  same 
criticism  is  applicable  to  other  cases  sometimes  cit-ed  to  this 
point.^ 

§  83.  In  Massachusetts  we  find  decisions  which  it  is  more  dif- 
in  Ma08»-  ficult  to  explain  consistently  with  the  line  of  authorities 
sach^evi-  which  have  just  been  given.  The  first  is  a  celebrated 
taadmiari^  case,^  in  which,  it  must  be  remembered,  there  was  no 
bie.  evidence  that  the  defendant  was  acting  in  self-defence. 

Mr.  Dana,  for  the  defendant,  proposed  to  show  'Hhat  the  deceased 
was  a  man  of  notoriously  quarrelsome  and  fighting  habits,  and 
boasted  of  his  powers  as  a  fighter."  In  supporting  this  offer, 
Mr.  Dana  announced  the  '^  vital  question  here  is  whether  there 
was  provocation  or  mutual  combat."     The  chief  justice  said : 

1  State  V.  Field,  14  Me.  244.  State  v.  Chandler,  6  La.  An.  4S9 ; 

*  State  V,  Thawley,  4  Harring.  562;    State  v.  Chopin,  10  La.  An.  458. 
Bute  0.  Hogue,  6  Jones  (N.  C),  881 ;        <  Com.  o.  York,  7  Law  Rep.  497 ; 

9  Met.  98. 
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«» The  general  mle  unquestionably  is,  that  the  general  character 
of  neither  party  can  be  shown  in  evidence  on  trials  for  homicide. 
The  prisoner  has  the  personal  privilege  of  showing  his  good  char- 
acter ;  but  unless  he  puts  it  in  issue,  it  is  not  so.  The  goyem- 
ment  cannot  prove  either  quarrelsome  habits  in  the  prisoner,  or 
peaceable  habits  in  the  deceased.  There  is  no  limit  if  we  go 
beyond  the  res  gestae.  The  only  exception  is  rape.  This  is 
partly  because  the  woman  is  a  witness,  and  partly  from  policy 
and  necessity,  as  the  only  protection  of  the  accused.  In  the  case 
from  CSarrington  &  Payne  (R.  v.  Smith),  we  think  the  expression 
probably  arose  from  boasts  made  by  the  deceased  at  the  time, 
and  proved  as  parts  of  the  re$  gestae.  The  cases  from  Hawks 
and  from  Stewart  &  Porter  stand  alone,  and  are  not  of  such  au- 
thority as  to  require  us  to  leave  the  established  course  of  prac- 
tice." 

In  a  subsequent  case  ^  the  line  was  drawn  still  more  rigidly. 
A  primd  facie  case  of  self-defence  being  made  out  by  the  de- 
fendant, the  following  proceedings  took  place  :  -^ 

^*  J.  6.  Abbot,  for  the  defendant,  offered  evidence  that  the 
general  character  and  habits  of  the  deceased  were  those  of  a 
quarrelsome,  fighting,  vindictive,  and  brutal  man  of  great  strength, 
as  a  circumstance  tending  to  show  the  nature  of  the  provocation 
under  which  the  defendant  acted,  and  that  he  had  reasonable 
cause  to  fear  great  bodily  harm ; ''  and  cited  Quesenberry  t^. 
State,  3  St.  ft  Port.  808 ;  State  t;.  Tackett,  1  Hawks,  210 ; 
Oliver  v.  State,  17  Ala.  599 ;  Com.  v.  Seibert,  Wharton  on 
Homicide,  227. 

**  J.  H.  Clifford  (Attorney  General)  objected  to  the  admissi- 
bility of  the  evidence,  and  cited  Com.  v.  York,  7  Law  Reporter, 
607,  509. 

^*  By  the  Court :  The  evidence  is  inadmissible.  If  such  evi- 
dence were  admitted  on  behalf  of  the  prisoner,  it  would  be  com- 
petent for  the  Commonwealth  to  show  that  the  deceased  was  of 
a  mild  and  peaceable  character.  Such  evidence  is  too  remote 
and  uncertain  to  have  any  legitimate  bearing  on  the  question  at 
iflsne.  The  provocation  under  which  the  defendant  acted  must 
be  judged  of  by  the  res  gestae  ;  and  the  evidence  must  be  con- 

1  Com.  V.  HUIiard,  8  Gray,  294  (1854). 
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fined  to  the  facts  and  circumstances  attending  the  assault  by  the 
deceased  upon  the  defendant." 

Four  years  afterwards  the  question  was  revived  in  a  case  in 
which  the  evidence  was  that  after  an  altercation  the  deceased 
seized  the  defendant  by  the  throat,  the  deceased's  brother  stand- 
ii^g  by  ^ith  a  shovel,  and  that  the  defendant,  while  choking 
under  the  deceased's  grip,  shot  the  deceased.  The  surgeon  who 
made  the  postmortem  proved  that  the  rigor  mortis  was  pecul- 
iarly severe.  The  defence  then  proposed  to  ask  the  surgeon: 
^'  Was  not  Jeremiah  A.  Agin  a  very  strong  and  muscular  man  ? 
Did  not  the  rigor  mortis^  being  very  marked,  indicate  that  Agin 
was  a  remarkably  powerful  man?"  But  the  judge  excluded 
these  questions. 

The  defence  then  offered  to  prove  that  *'  Agin  was  an  experi- 
enced and  practised  garroter."  "  The  judge  excluded  this  evi- 
dence ;  but  allowed  the  defendant  to  prove  how  he  was  actually 
seized  by  the  throat,  and  then  to  show  by  experts  the  anatomical 
structure  of  the  parts,  and  the  various  effects  of  such  seizure  and 
compression  on  the  individual's  consciousness,  strength,  life,  and 
system  generally."  In  the  Supreme  Court,  Bigelow,  J.,  said : 
«« Evidence  tending  to  prove  the  great  muscular  vigor  and 
strength  of  the  deceased  was  clearly  incompetent.  It  did  not 
show  provocation,  or  that  the  homicidal  act  was  committed  in 
self-defence,  or  was  otherwise  excusable  or  justifiable.  The  issue 
was  not  as  to  the  degree  of  strength  and  violence  which  the  de- 
ceased was  capable  of  exerting,  but  how  severe  and  aggravated 
was  the  assault  which  he  actually  committed  on  the  prisoner. 
Com.  V.  Hilliard,  2  Gray,  294.  For  a  like  reason,  evidence  that 
the  deceased  was  in  the  habit  of  seizing  persons  in  a  peculiar 
manner  by  the  throat  was  inadmissible.  The  defendant  was 
allowed  to  prove  the  manner  in  which  the  deceased  actually  as- 
saulted him  at  the  time  of  the  homicide,  and  this  was  the  only 
evidence  on  the  point  which  was  relevant  or  material  to  the 
issue."  ^  Yet  that  the  defendant's  conception,  derived  from  his 
prior  knowledge  of  the  deceased,  of  the  nature  of  the  attack  upon 
him,  is  a  matter  for  the  jury,  is  conceded  in  a  remarkable  homi- 
cide case  tried  in  1868,  by  Chief  Justice  Chapman,  sitting  with 
Judges  Foster,  Wells,  and  Colt.     The  defence  was  that  the  kill- 

^  Com.  V.  Mead,  12  Gray,  16S. 
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ing  was  in  preyention  of  an  attempt  by  the  deceased  to  commit 
an  nnnataral  crime  on  the  defendant.  The  court,  under  objec- 
tion, admitted  evidence  by  the  defence  that  on  prior  occasions, 
going  as  far  back  as  nine  years,  attempts  to  commit  an  unnatural 
crime  had  been  made  by  the  deceased  on  the  defendant.^ 

But  whatever  we  may  think  of  the  rulings  in  York's  case  and 
Hilliard's  case,  that  in  Mead's  case  cannot  be  sustained.     The 
prosecution's  evidence  showed*  that  the  defendant  was  attacked 
by  the  deceased.     The  defendant  offered  to  prove  that  the  de- 
ceased was  an  experienced  and  practised  garroter,  leaving  it  to 
be  inferred  that  the  deceased's  grip  on  the  throat  was  that  which 
garroters  apply  with  such  deadly  effect.     Had  this  been  proved, 
the  defendant  would  have  been  excusable  in  killing  the  deceased, 
or  at  the  most,  could  only  have  been  convicted  of  manslaughter. 
But  the  court  refused  to  hear  evidence  to  show  that  the  deceased 
was  a  garroter,  and  consequently  precluded  the  defendant  from 
offering  a  legitimate  defence.     Very  different  was  the  course  in 
Self  ridge's  case,  —  a  case  in  which,  it  will  be  recollected,  the  de- 
fendant, armed  with  a  pistol,  shot  down  at  sight  a  young  man  of 
eighteen  years,  who  was  armed  only  with  a  walking  cane.     On 
the  trial,  the  defendant  was  allowed  to  call  a  physician  to  prove 
that  *^in   college,  defendant  was  feeble   in   muscular  strength, 
more  than  any  man  of  his  size  in  his  class  ;  "  and  was  permitted 
to  show  that  he   expected  ^^  to  be  attacked  by  some  bully ; " 
while  it  was  argued  that  the  deceased  was  a  young  man  in  the 
prime  of  youthful  vigor.     Did  Judge  Parker,  who  charged  the 
jury,  exclude  these  points  from  their  consideration  ?    So  far  from 
doing  so,  he  told  the  jury  that  the  defendant  was  excused  if  the 
danger  was  apparent^  and  what  was  apparent  he  defined  in  the 
following  remarkable  words  :  "  Whether  the  firing  of  the  pistol 
was  before  or  after  a  blow  struck  by  the  deceased,  there  is  a 
point  of  more  importance  for  you  to  settle,  and  about  which  you 
must  make  up  your  mind  from  all  the  circumstances  proved  in  the 
case  ;  such  as  the  rapidity  and  violence  of  the  attack,  the  nature 
of  the  weapon  with  which  it  was  made,  the  place  where  the  catas- 
trophe happened,  the  muscular  debility  or  vigor  of  the  defendant^ 
and  his  power  to  resist  or  fly."    The  jury  were  also  told  that  the 
defendant  had  a  right  to  defend  himself  from  the  wrong  ^*  op- 

^  Com.  V.  Andrews,  Pamph.  Tr.  1869. 
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parently  intended  by  the  deceased/'  But  how  **  apparently  ?  " 
The  only  reply  is,  that  all  those  circamstances  which  appeared 
to  the  defendant,  from  which  he  might  conclude  himself  in  dan- 
ger, constitute  such  apparency. 

§  84.  Taking  the  authorities  as  a  whole,  therefore,  we  may 
Sommaiy  1^<>1<1  that  it  is  admissible  for  the  defendant,  having  first 
of  law.  establifihed  that  he  was  assailed  by  the  deceased,  and 
in  apparent  danger,  to  prove  that  the  deceased  was  a  person 
of  ferocity,  brutality,  vindictiveness,  and  of  excessive  strength  ; 
such  evidence  being  offered  for  the  purpose  of  showing  either 
(1.)  that  the  defendant  was  acting  in  terror,  and  hence  incapa- 
ble  of  that  specific  malice  necessary  to  constitute  murder  in  the 
first  d^ree  ;  or  (2.)  that  he  was  in  such  apparent  extremity  as 
to  make  out  a  case  of  self-defence ;  or  (3.)  that  the  deceased*s 
purpose  in  encountering  the  defendant  was  deadly.  Of  course 
it  is  admissible  for  the  defendant,  in  order  to  excuse  a  violent 
repulsion  of  an  assault,  to  prove  that  he  was  so  overmatched  in 
strength  that  he  had,  when  attacked,  no  other  means  of  escap- 
ing from  death  or  great  bodily  harm.  But  such  evidence  can 
never  be  received  for  the  purpose  of  justifying  an  attack  by  the 
defendant  on  the  deceased. 
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VARIANCE. 


I.  AOXHCT  BT  WHICH  WbOVO  18  In- 
FLICTKD. 

Agency  by  which  wroDg  ta  inflictad 

must   be  sabstantially  proyed, 

§  91. 
Katerial  yariance  is  fatal,  §  99. 
Unknown  instruments  may  be  so 

described,  §  93. 
n.  Kambs  of  Psbsohs. 

Such  names  most  be   proyed  as 

ayerred,  §  94. 
Enongh  if  indictment  giyes  name 

in  popular  use,  §  95. 
Sufficient  if  name  be  id§tn  aonam, 

§  96. 
Variance  between  "known"  and 

"  nnluiown  "  may  be  fatal,  §  97. 
AUa$  dictui  allows  altematiye  proof, 

§98. 
Middle  name  when  distinctiye  most 

be  proyed,  §  99. 
Yariance  between  *' Junior"  and 

"Senior,"  §  100. 
Yarilmce  as  to  description  is  fatal, 

$101. 
Proof  of  acts  by  agent  will  sustain 

ayerment  of  acta  by  principal, 

t  102. 
Gorporation  name  must  be  proyed, 

though  charter  need  not  be  pro- 
duced, §  109  a, 
HI.  Tims  ahd  Plaob. 

Time  proyed  may  be  any  day  prior 

to  finding,  §  108. 
Ssception  as  to  records  and  written 

documents,  §  103  a. 
Offences  of  other  dates  than  that 

proyed  excluded,  §  104. 
Offence  shut  out  by  statute  of  limi- 
tations cannot  be  proyed,  §  105. 
Thne,   when  essence  of  <xBence, 

most  be  proyed,  {  106. 


Place  most  be  proyed  within  jurist 
diction  of  court,  §  107. 

Proof  may  be  inferential,  {  108. 

When  place  is  descriptiye  yariance 
is  faUl,  §  109. 

Venue  in  homicides,  {  110. 

Venue  in  larceny,  conspiracy,  and 
treason,  §  111. 

Venue  as  to  extra-territorial  princi- 
pal, §  119. 

Venue  in  cases  of  illegal  letters  and 
challenges,  §  113. 
IV.  WaiTTBir  Ihstbumsbtb  ahd  Bbo- 

OBDS. 

When  "  tenor  "  is  set  out,  yariance 
is  fatal,  §  114. 

Accuracy  required  as  to  records, 
§  115. 

When  legal  effect  is  giyen,  suffici- 
ent if  proof  substantially  con- 
forms, §  116. 

General  designation  to  be  accurate, 
§  116  a. 

When  yariance  is  doubtful,  case  is 
for  jury,  §  117. 

Lost  or  unobtainable  documents 
may  be  proyed  by  parol,  §  118. 

Loss  must  be  satisfactorily  shown, 
{119. 

Inspection  may  be  ordered,  §  120. 

V.  WOBDS    SPOKSN. 

Words  spoken  to  be  substantially 
proyed,  §  190  a. 
VI.  Goods,  Numbbbs,  and  Sums. 

Articles  described  must  be  substan- 
tially proyed,  §  191. 

Coin  must  be  specifically  proyed, 
§192. 

Proof  must  come  up  to  some  one 
article  charged,  §  123. 

Animals  must  be  substantially 
proyed  as  described,  {  124. 
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Variance  in  nnmber  immaterial, 
§  135. 

Variance  as  to  yalue  immaterial, 
unless  yalae  be  descriptive,  § 
136. 

Collective  value  does  not  sustain 
specific,  §  127. 
Vn.  Nboativk  Avbrmemts. 

Burden  on  defendant  to  prove  mat- 
ter peculiarly  in  his  own  knowl- 
edge. §  128. 
Vni.  DivisiBLB  AvsRMKirra. 

Defendant  may  be  convicted  of  part 
of  offence  charged,  §  129. 

Hay  be  convicted  of  minor  offence, 
$130. 

Any  proved  assignment  will  be  suf- 
ficient, §  131. 

One  of  several  articles  in  larceny  is 
enough,  §  182. 

And  so  of  several  objects  in  con- 
spiracy, §  183. 

And  so  of  divisible  predicates,  § 
134. 


And  so  of  cumulative  intents,  § 
185. 

Defendants  may  be  severally  con- 
victed, §  136. 

Divisibility  extended  by  statute,  § 
137. 

IX.   SUBFLUSAGB. 

Unnecessary  words  can  be  rejected, 
§138. 

Effect  of  videlicet^  §  141. 

Aggravation  and  inducement  may- 
be discharged,  §  142. 

Otherwise  when  allegation  is  eaaen- 
tUl,  §  148. 

Differentia  between  major  and  mi- 
nor offence,  §  144. 

Allegations  of  number  and  quan- 
tity may  be  distributlvely  proved, 
§145. 

Descriptive  averments  must  be 
proved,  §  146. 

Otherwise  as  to  formal  language, 
§147. 

"Feloniously"  may  be  so  rejected, 
§148. 


§  90.  Recent  statutes  have  done  mach  to  modify  the  common 

.  law  rulings  to  the  effect  that  wherever  there  is  a  va* 

at  common  riance  in  substance  between  the  indictment  and  the 

law 

proof,  the  defendant  must  be  acquitted.  As,  however, 
these  statutes  in  few  States  are  the  same,  and  as,  even  where 
they  exist,  the  old  rulings  may  be  of  value  as  showing  how  far 
the  statutes  operate,  it  is  proposed,  in  the  present  chapter,  to 
treat  the  subject  of  variance,  as  it  exists  at  common  law,  under 
the  following  titles  :  — 

I.   AGENCY  BY  WHICH  WRONG  IS  INFLICTED. 

§  91.  As  a  general  rule  (excluding  cases  to  be  noticed  where 
Agency  of  documents  are  set  forth),  it  is  sufficient  if  the  evidence 
must^  of  the  instrument  by  which  the  wrong  is  inflicted  cor- 
Bubstan-  responds  in  general  character  and  operation  with  the 
proved.        averments  in  the  indictment.^     Of  this  rule  an  illustra- 


^  R.  V.  Mackally,  9  Co.  67  a;  R. 
V.  Thompson,  1  Mood.  C.  C.  139;  R. 
V.  Warman,  2  C.  &  K.  195;  1  Den.  C. 
C.  183;  R.  V,  Grounsell,  7  C.  &  P. 
788 ;  R,  V.  Waters,  7  C.  &  P.  250  ; 
State  V.  Dame,  11  N.  H.  271;  Com. 
V,  Macloon,  101  Mass.  1.    In  Com. 
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that  the  allegation  of  an  assault  with 
a  loaded  pistol  is  safficiently  proved 
by  showing  that  the  weapon  was  dis- 
charged within  striking  distance;  it 
is  not  limited  to  an  assault  with  the 
pistol  as  a  club  or  bludgeon. 
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tion  is  fouDd  in  a  case  tried  at  nisi  prius  in  Philadelphia,  by  Gib- 
son, C.  J.  The  first  count  in  the  indictment  charged  that  the 
defendant,  devising  and  intending  to  raise  and  create  riots,  &c., 
Trith  the  usual  averments,  '^  unlawfully,  wickedly,  and  mali- 
ciously incited,  encouraged,  and  endeavored  to  provoke  and  insti- 
gate divers  good  citizens  of  the  Commonwealth,  whose  names  are 
to  said  inquest  unknown,"  &c.,  '^  to  assemble  and  gather  together 
and  disturb  the  peace  of  the  Commonwealth,  and  to  injure  and 
annoy  said  citizens,"  &c.,  *^and  for  that  purpose,  he,  the  said 
defendant,  then  and  there  erecting  and  fixing  a  certain  figure, 
resembling  a  man,  but  commonly  called  a  Paddy,  as  and  for  the 
effigy  of  St.  Patrick,  and  by  these  means,"  &c.,  "  did  collect 
together  a  large  number  of  citizens,  who  behaved  riotously  for  a 
long  space  of  time,"  &c.  The  remaining  counts  were  for  attempt 
to  produce  riot  generally,  without  specifying  the  means.  It  ap- 
peared from  the  evidence  that  sometime  between  dusk  and 
eleven  o'clock,  on  the  16th  of  March,  a  stuffed  Paddy,  with  the 
accompaniment  of  a  rum  bottle  and  a  string  of  potatoes,  was  sus- 
pended to  a  tree  near  the  junction  of  Second  Street  and  German- 
town  road,  in  the  district  of  Kensington,  a  neighborhood  then 
inhabited  principally  by  emigrants  from  Ireland.  The  figure 
remained  in  this  position  until  the  next  morning,  when  it  was 
removed,  to  prevent  a  disturbance  which  seemed  likely  to  ensue. 
The  defendant,  an  innkeeper,  residing  in  that  district,  was  proved 
by  several  witnesses  to  have  been  in  his  house  during  the  whole 
of  the  evening  on  which  the  Paddy  was  erected ;  and  a  great 
deal  of  conflicting  evidence  was  produced,  which  made  his 
agency  in  the  affair  very  questionable.  The  averment  in  the  in- 
dictment that  the  figure  was  intended  as  an  effigy  of  St.  Patrick, 
and  was  meant  and  well  calculated  to  excite  the  angry  feelings 
of  the  immediate  population,  was  fully  supported.  It  was 
proved  also  beyond  contest  that  the  defendant  was  concerned  in 
the  exhibition,  on  the  18th  of  March,  of  a  female  figure,  "  com- 
monly called  a  Shelah,"  but  with  several  features,  besides  that  of 
sex,  distinguishing  it  from  a  Paddy.  Some  evidence  was  offered 
to  show,  also,  that  while  the  exhibition  of  a  Paddy  was  resented 
as  an  insult  upon  the  Catholic  portion  of  the  Irish,  a  Shelah  may 
have  been  displayed  as  a  retaliatory  emblem,  peculiarly  irritat- 
ing to  Irish  Protestants.     A  tumult  ensued,  the  insult  being 
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spiritedly  resented,  and  the  neighborhood  was  thrown  into  confu- 
sion thereby  for  several  succeeding  weeks.  The  defendant,  it  was 
conceded,  was  connected  with  exhibiting  the  Shelah,  though  his 
instrumentality  in  the  Paddy  was  controyerted.  The  court  hav- 
ing instructed  the  jnry  that  the  indictment  charged  an  indictable 
ofEence,  after  a  short  absence  they  came  back  with  the  inquiry 
whether  the  allegation  in  the  indictment  that  a  Paddy  had 
been  exhibited  was  supported  by  evidence  of  the  exhibition  of  a 
Shelah.  The  court  answered  in  effect,  that  if  the  characteristics 
and  object  of  the  Shelah  were  different  from  those  of  the  Paddy, 
the  variance  was  fatal ;  but  that  the  question  of  the  identity  or 
dissimilarity  of  the  two  was  for  the  jury.  A  verdict  of  acquittal 
was  subsequently  rendered.^ 

1  Com.  V.  Haines,  6  Penn.  Law  J.  acy  alleged  that  the  defendants,  on 

289-241.    As  to  pleading  of  personal  the  5th  of  January,  1850,  conspired 

chattels  see  Whart.  Crim.  PI.  k  Pi*,  to  defraud  the  F.   Insurance  Com- 

§  208.  pany,  hy  removing  and  secreting  the 

As  to  pleading  instrument  of  death  goods  belonging  to  one  of  the  defend- 

see  Whart.  Crim.  Law,  8th  ed.  §  519.  ants,  and  insured  hy  said  company. 

In  a  case  in  Massachusetts  in  1879,  and  then  pretending  that  they  had 
upon  an  indictment,  under  the  statute,  been  destroyed  by  fire,  and  the  evi- 
charging  the  defendant  with  conve/-  dence  was  that  the  policy  was  issued 
ing  in  mortgage  incumbered  real  es-  on  the  2d  of  January,  1850;  that  the 
tate  without  disclosing  the  incum-  goods  were  removed  on  the  Sd ;  that 
brance,  where  the  allegation  is  that  the  shop  from  which  they  were  re- 
the  grantee  **  then  and  there  did  pay  moved  was  destroyed  by  fire  on  the 
to  said  Williams  for  said  conveyance  7th;  and  that  the  defendants  had  no 
a  valuable  consideration,  to  wit,  the  knowledge  of  any  insurance  of  the 
sum  of  one  hundred  and  forty-eight  goods  by  the  F.  Insurance  Company 
dollars  and  ninety-eight  cents,"  and  until  after  the  fire;  it  was  held  that 
it  appears  that  a  suit  had  been  this  evidence  did  not  support  the  al- 
brought  by  the  grantee  upon  which  legation  in  the  indictment.  Com.  v. 
the  defendant  was  arrested,  and  that  Kellogg,  7  Cush.  473.  And  an  in- 
the  mortgage  in  question  and  a  note  dictment  charging  the  defendant  with 
secured  thereby  were  given  to  pay  the  embezzling  money  received  from  con- 
debt  sued  on  and  the  costs  of  suit;  and  tributors,  to  be  paid  to  an  association, 
upon  giving  said  note  and  mortgage  is  not  sustained  by  proof  of  a  specific 
the  defendant  was  discharged  from  trust  to  pay  over  die  money  to  the 
arrest ;  it  was  held  that  the  variance  treasurer  of  the  association.  Com.  v, 
was  fataL  Com.  v.  Williams,  127  O'Keefe,  121  Mass.  59. 
Mass.  282.  On  the  other  hand,  where  an  in- 

Among    other  illustrations  of  the  dictment  charged  that  the  defendant 

doctrine  in  the  text  may  be  men-  fed  a  large    number    of   hogs  with 

tioned  the  following  :  —  «  slop,  fermented  grain,  the  offals  and 

Where  an  indictment  for  a  conspir-  entrails  of  beasts,  and  other  filth," 
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§  92.  **  If  an  offence  may  be  committed  in  either  of  various 
modes,  the  party  charged  is  entitled  to  have  that  mode  ^  ^  . , 
stated  which  is  proved  on  the  trial ;  and  when  one  variance  b 
mode  is  stated  and  proof  of  the  commission  of  the 
offence  by  a  different  mode  is  offered,  such  evidence  is  incom- 
petent by  reason  of  variance."  ^  And  where  a  statute  prescribes 
that  a  wound  with  a  particular  kind  of  an  instrument  shall  be 
panished  in  a  particular  way,  then  the  kind  of  instrument  be- 
comes material.  ^^  A  blow  given  with  the  handle  of  a  knife 
would  not  be  an  assault  with  a  knife  or  a  sharp  instrument 
within  the  statute,  any  more  than  would  an  attempt  to  discharge 
a  loaded  gun,  the  touch-hole  of  which  was  plugged,  be  an  offence 
under  the  English  statute  making  it  criminal  to  attempt  to  dis- 
charge a  loaded  gun  at  another.''^  It  is  otherwise,  however, 
when  the  wound  is  produced  by  an  instrument  of  the  same 
class.  Thus  an  indictment  for  murder  charged  that  the  death  of 
the  deceased  was  caused  by  a  mortal  wound  on  the  head,  inflicted 
with  a  swingle,  but  it  was  proved  that  the  death  was  caused  by  a 
blow  on  the  head  by  a  piece  of  wood,  and  that  the  external  skin 
was  not  broken,  but  that  there  was  extravasation  of  blood  press- 
ing on  the  brain,  and  a  collection  of  blood  between  the  scalp  and 
the  brain.  The  surgeon  stated  this  to  be  a  contused  wound, 
with  effusion  of  blood.  It  was  held  by  the  fifteen  judges  that 
the  evidence  supported  the  indictment.^  But  an  indictment; 
charging  an  exhibition  of  pictures  of  ^*  naked  girls  "  is  not  sup- 
ported by  girls  naked  above  the  waist.^ 


bj  means  whereof  a  nauance,  &c., 
was  created,  and  the  evidence  showed 
that  the  hogs  were  fed  exclasiyely  on 
slop;  Sergeant,  J.,  held  that  tiiere 
was  no  variance.  Com.  v.  Yansickle, 
Brightly  R.  69;  7  Penn.  L.  J.  82. 

1  Com.  V.  Richardson,  126  Mass. 
34. 

*  Allen,  J.,  Filkins  v.  People,  69 
N.  Y.  104. 

<  R  V.  Warman,  2  C.  &  K.  195. 

4  Com.  V.  Dejardin,  126  Mass.  46. 

Of  the  failure  of  justice  arising 
from  the  want  of  doe  care  in  plead- 
ing the  fatal  weapon,  a  conspicuous 


case  in  England  affords  an  appro- 
priate illustration.  R.  v..  filrd,.  15 
Jur.  193 ;  5  Cox  C.  C.  11;  2  Den.  C 
C.  94;  2  £ng.  L.  &  £q.  448.  See 
Whart  Crim.  Law,  8th  ed.  §§.  519- 
20.  A  little  girl  in  the  employ  of  a 
man  named  Bird,  was  found  one  day 
dead  in  her  room.  Moans  had  been 
heard  for  several  days  before,  by  those 
in  the  neighborhood,  as  of  a  child 
gradually  fainting  under  distress  and 
suffering.  On  examining  her  body  it 
was  found  seamed  with  wounds  which 
had  evidently  been  inflicted  from  time 
to  time  for  at  least  a  year  back ;  and 
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"  Un-  §  93.  Where  an  instrament  of  offence  is  unknown, 

instrumezit    ^^  ™^7  ^  ^^  Stated,  provided  the  pleader  gives  as  close 
described!     *  description  as  is  consistent  with  the  nature  of  the 
case.^ 

II.  NAMES  OF  PERSONS. 

§  94.  While  an  error  in  .the  name  of  the  defendant  can  only 
be  taken  advantage  of  by  abatement,^  an  error  in  the 
names  names  of  the  prosecutor,  or  of  third  parties,  when  the 
proved  as  name  is  material,  is  at  common  law  fatal.^  Thus,  if  a 
averred.  burglary  be  alleged  to  have  been  committed  in  the 
dwelling-house  of  J.  G.,  and  the  fact  is  that  it  is  the  dwelling- 
house  of  J.  S.,  the  defendant  must  be  acquitted  for  the  variance ;  * 

there  was  no  sign  wanting  to  show  in  misdemeanors  is  final,  Uie  defend- 
that  she  had  been  the  victim  of  steady  ants  were  then  sentenced  for  an  of- 
and  malignant  cruelty.  At  once  a  fence  for  which  they  had  never  been 
mob  was  raised.  The  defendants  had  tried,  by  a  judge  who  at  the  time  told 
to  be  escorted  to  prison  by  a  strong  them  that  this  was  ''  a  great  hard- 
police  force,  to  save  them  from  being  ship."  An  acquittal  may  occur,  in 
torn  to  pieces  on  the  road.  The  at-  similar  cases,  on  the  first  trial,  because 
tention  of  government  was  called  to  of  reasonable  doubt  as  to  the  instru- 
the  ofience  by  the  press  in  the  most  ment  then  averred,  and  then  at  a  sec- 
vehement  terms;  and  the  public  au-  ond  trial,  because  of  reasonable  doubt 
thorities  appeared  to  be  awake  to  the  as  to  the  instrument  subsequently 
importance  of  thS  trial,  if  the  char-  averred.  Hence  the  importance  of 
acter  of  the  counsel  employed,  and  the  recent  amendment  statutes, 
the  dignity  of  the  court  to  which  the  ^  See  Whart  Crim.  Law,  8th  ed. 
case  was  removed,  are  considered.  §520;  Com.  v.  Webster,  5  Cush.  295; 
But  the  prisoners  were  acquitted  in  State  v,  Williams,  7  Jones  N.  C.  446. 
the  teeth  of  conclusive  evidence  of  As  to  lost  instruments  see  infra,  §  118. 
guilt,  because  it  appeared  from  the  If  such  description  is  inaccurate  the 
surgical  testimony  that  the  death  was  variance  is  fatal.  Com.  v.  Dejardin, 
beyond  doubt  caused  by  a  wound  in  126  Mass.  46. 
the  head,  instead  of  a  blow  on  the  ^  Whart.  Crim.  PI.  &  Pr.  §  96. 
back,  as  the  indictment  averred.  The  '  1  East  P.  C.  514  ;  2  Leach,  774  ; 
defendants  were  then  indicted  for  an  1  Ch.  C.  L.  217 ;  R.  v.  Norton,  R.  & 
assault,  the  indictment  specifying  the  R.  509;  R,  v,  fierriman,  5  C.  &  P. 
"  wound  on  the  head,"  discovered  on  101 ;  R.  v.  Wilson,  1  Den.  C.  C.  284; 
the  former  trial.  To  this,  the  plea  of  2  Cox  C.  C.  426  ;  State  v.  Bean,  19 
autrefois  acquit  was  interposed,  upon  Yt.  530 ;  Com.  v.  Gillespie,  7  S.  &  R. 
which,  by  a  vote  of  eight  to  six  of  469;  State  v.  Bell,  65  N.  C.  SIS;  State 
all  the  judges  of  England,  judg-  v.  Scurry,  S  Rich.  68 ;  State  v.  Trapp, 
ment,  after  a  protracted  and  able  ar-  14  Rich.  203.  See  Wbart.  Crim.  PL 
gument,  was  entered  for  the  crown.  &  Pr.  §§  109  6^  seq. 
Under  the  barbarous  distinction  by  *  R.  v.  White,  1  Leach,  286 ;  State 
which  a  judgment  for  the  crown  on  a  v.  Rushing,  2  N.  &  McCord,  560.  See, 
demurrer  or  plea  of  autrefois  acquit  however,  Com.  v.  Price,  8  Leigh,  757. 
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and  if  a  larceny  be  alleged  to  have  been  committed  in  the 
house  of  J.  G.,  and  it  turn  out  in  evidence  to  be  the  house  of 
J.  S.,  the  defendant  must  be  acquitted  of  the  stealing  in  the 
dwelling-house,  and  can  be  found  guilty  of  the  simple  larceny 
merely.  And  so  an  indictment  averring  a  sale  to  M.  G.  is  not 
sustained  by  proof  of  a  sale  to  a  woman  whose  name  at  the  sale 
was  M.  G.,  but  who  before  the  indictment  was  found  had  ac- 
quired a  new  surname  by  marriage.^  A  draft,  also,  signed  Jos. 
Johnson,  is  not  admissible  under  a  count  stating  it  to  be  signed 
Joseph  Johnson,  president.^  And,  generally,  variance  between 
the  indictment  and  evidence,  in  the  name  of  the  party  injured, 
will  be  fatal,  and  the  defendant  must  be  acquitted.^ 

How  the  ownership  of  property  is  to  be  averred  and  proved 
has  been  more  fully  considered  in  another  work.*  . 

§  95.  An  indictment  will  not  be  bad  which  gives  a  popular 
name  as  distinguished  from  a  proper  name  ;  and  it  will 
be  enough  to  sustain  an  averment  of  a  particular  name  indictment 
that  the  party  was  usually  or  popularly  known  by  such   5i  popular 
name,  which  name  he  accepted.^    Thus,  though   the 


1  Com.  V.  Brown,  2  Gray,  858  ;  can-  derson,  B.,  held  that  the  evidence  that 

tra^  R.  V,  Turner,  1  Leach,  586.  the  boy's  mother  had  always  called 

^  U.  S.  V.  Keen,  1  McLean,  429.  him  D.  must  be  taken  to  be  conclusive 

'  U.  S.  o.  Howard,  8  Sumner,  12 ;  as  to  his  name,  and  that  therefore  he 

State  0.  Owens,  10  Rich.  169;  Timms  was  rightly  described   in  the  indict- 

V,  State,  4  Cold.  188 ;  Whart.  Crim.  ment.    R.    r.  Williams,    7   C.  &  P. 

PI.  &  Pr.  §  167.  298. 

^  Whart.  Crim.  Law,  8th  ed.  §  982.  <'  On  an  indictment  for  the  murder 

*  R.  t^.  Norton,  R.  &  R.  510;  R.  v.  of  a  bastard  child,  described  in  the  in- 

Berriman,  5  C.  &  P.  601 ;  Anon.  6  C.  dictment  as  '  Greorge  Lakeman  Clark,' 

&  P.  408;  State  v.  Bundy,  64  Me.  it  appeared  he  had  been  christened 

507;  Com.  v,  Trainor,  128  Mass.  414;  'Greorge  Lakeman,'  being  the  name 

Taylor  v.  Com.  20  Grat  825;  State  v.  of  his  reputed  father;  that  he  was 

Bell,  65  N.  C.  818.  called  Greorge  Lakeman,  and  not  by  any 

"  In  an  Indictment  a  boy  was  called  other  name  known  to  the  witnesses ; 

D.,  and  he  stated  that  his  right  name  and  that  the  mother  called  him  George 

was  D.,  but  that  most  persons  who  Lakeman.  There  was  no  evidence  that 

knew  him  called  him  P.,  and  that  his  he  had  obtained  or  was  called  by  his 

mother  had  married  two  husbands,  mother's  name  of  Clark.    The  judges 

the  first  named  P.  and  the  second  D.,  held  that  as  this  child  had  not  ob- 

and  that  he  was  told  by  his  mother  tained  his  mother's  name  by  reputa- 

that  he  was  the  son  of  the  latter,  tion,  he  was  improperly  called  Clark 

and  that  she  used  always  to  call  him  in  the  indictment,  and  as  there  was 

D.    Williams,  J.,  after  consulting  Al-  nothing  but  the  name  to  identify  him 
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prosecutrix's  true  name  was  Sasannah,  it  was  held  that  an  in- 
dictment calling  her  Susan,  that  being  her  popular  name,  was 
good.^  So  where  an  instrument  was  signed  T.  Tupper,  and  it 
was  averred  that  the  prisoner  made  it  with  the  intention  to  de- 
fraud Tristam  Tupper,  the  evidence  being  that  Tristam  was  the 
name  by  which  the  party  was  known ;  it  was  held  that  there 
was  no  variance,  and  that  the  count  was  well  framed.^ 
The  name  of  a  corporation  must  be  accurately  given  .^ 
Where  an  indictment  for  murder  undertakes  to  identify  the 
deceased  by  his  race,  the  State  should  make  some  proof  of  the 
descriptive  matter.* 

§  96.  If  the  name  proved  be  idem  sonans  with  that  in  the 
indictment,  and  different  in   spelling  only,^  the  variance  will 

in  the  indictment,  the  conviction  could  rison,  though  his  neighbors  sometimes 

not  be  supported.    R.  v.  Clark,  Russ.  called  him  Harris;  it  was  held  that 

&  Ry.  858.    When  an  unmarried  wo-  the  owner's  name  was  sufficiently  de* 

man  was  robbed,  and  after  the  offence  scribed.    State  v.  France,   1   Tenn. 

committed,  but  before  the  bill  was  484.     On  a  trial  for  felony,  the  only 

presented  to  the  grand  jury,  she  mar-  evidence  of  the  prosecutor's  Christian 

ried,   and  the    indictment  described  name  was  a  statement  by  a  witness 

her  by  her  maiden   name,  this  was  that  he  had  seen  the  prosecutor  sign 

held  to  be  sufficient.    R.  v.  Turner,  1  his  name  to  the  charge  against  the 

Leach,  536."    Roscoe's  Crim.  Ev.  8th  prisoners,  and  to  his  deposition   be- 

ed.  p.  86.    But  contra  on  last  point,  fore  the  magistrates ;  that  he  knew 

Com.  V,  Brown,  2  Gray,  858.  from  that  the  prosecutor's  name  was 

^  State  v.  Johnson,  67  N.  C.  58.  Thomas  B.,  but  that  except  from  hav- 

See  R.  r.  Norton,  R.  &  R.  509 ;  R.  o.  ing  seen  him  make  his  signature,  he 

Berriman,  5  C.  &  P.  601 ;  Anon.  6  C.  had  no  knowledge  of  his   Christian 

&  P.  408 ;  State  v,  Gardiner,  Wright  name.    It  was  held  that  this  was  ad- 

(Ohio),  892;  State  v.  Bell,  65  N.  C.  missible  and  sufficient  evidence  of  the 

618.    As  to  pleading  of  middle  names  Christian  name  of  the  prosecutor.    R. 

and  initials  see  Whart.  Crim.  PI.  &  v.  Toole,  40  £ng.  L.  &  £q.  588;  Dears. 

Vt.  §§  101  et  seg.   As  to  "  junior "  and  &  B.   194.     But  proof  that  the  ac- 

<* senior"  see  Ibid.  §  108.  cused  shot  some  person  of  the  name 

*  State  V.  Jones,  1  McMuU.  236.  of  **  Rathbun "  will  not  sustain  an 
'< Peter  Finish"  is  a  variance  for  averment  of  shooting  '*  William  A. 
*<  John  Peter  Finish."  State  o.  £ng-  Rathbun."  Hardin  v.  State,  26  Tex. 
lish,  67  Mo.  127.  118.     See  infra,  §  99. 

•  Whart  Crim.  PL  &  Pr.  §  110.  ^  Reed  v.  State,  16  Ark.  499.     In- 
On    an    indictment   charging    the    fra,  §  101. 

stealing  of  the  horse  of  Stephen  Har-        *  Williams  v.  Ogle,  2  Str.  888;  R. 

ris,  the  evidence  proved  that  the  man  v.  Wilson,  2  C.  &  E.  527 ;  1  Den.  C. 

whose    horse    had    been    stolen  was  C.  284;  2  Cox  C.  C.  426;  State  v. 

named  Harrison.    The  witness  stated  Bean,  19  Vt  580;  Point  v.  State,  87 

that  his  name  of  baptism  was  Har-  Ala.  178;  Whart.  Crim.  PL  &Pr.§  119. 
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CHAP.  III.]  NAMES  OF  PEBSONS.  [§  96. 

be  immaterial.  Thus,  **  Blankensbip  "  for  **  Blackenahip,"  ^ 
"Havely"  for  "Haverly,"^  "Segrave"  for  "Sea-  sufficient 
grave,"  «  M'Nioole  "  for  «  M'Nicoll,"  »  «  Benedetto  "  j^";*"'  ^ 
for  «  Beneditto,"  *  "  Whyneard  "  for  "  Winyard,"  pro-  '^"• 
nounced  "Wmnyard,"^  "Charles  W.  JeflEries"  for  "  C.  W. 
JeflEries,"  «  "  Juli  Antoine  '*  for  "  Jules  Antoine,"  ^  ii  Keen  "  for 
"  Keene,"  «  "Deadema  "  for  "  Diadema,"  »  "  Autron  "  for  "  Au- 
trum  "  or  "  Antrim,"  ^^  "  Hutson  "  for  "  Hudson,"  ^  "  Droun  "  for 
Drown,"  ^  «  Thonpson  "  for  "  Thompson,"  i»  **  Danner  "  for 
Dannaher,"  ^*  form  no  variance.  A  special  verdict,  finding  the 
name  to  be  Rich'd,  when  in  fact  it  was  Richard,  is  not  fatally 
defective.^  But  it  has  been  decided  that  "M'Cann"  and 
"  M'Cam,"  w  "  Shakespeare  "  and  "  Shakepeare,"^^  "Chambles" 
and  "  Chambless,"  »  "  Sedbetter  "  and  "  Ledbetter,"  i»  "  Dougal 
Mclnnis"  and  "Dougal  McGinnis,"»  "Tabart"  and  "  Tar- 
bart,"  a  "  Burrall "  and  "  Burrill,"  «  "  ShutlifE "  and  "  ShirtlifiE,"  » 
"  Prison  "  and  "  Brisson,"  ^  "  Donnel "  and  "  Donald,"  ^  "  Mel- 
vin  "  and  "  Melville," »  "Katharine"  and  " Catharine," ^7  "Sen- 
senderfer  "  and  "  Sensenderf,"  «  "  Delia  Weaver  "  for  "  Dellia 
Weaver,"  ®  are  not  the  same  in  sound.^    "  McCoskey  "  is  a 

^  State  V.  Blankenship,  21  Mo.  504.  ^  R.  v.  Shakespeare,  10  East,  88. 

*  Ibid.  498,  sed  quaare.  "  Ward  v.  Sute,  28  Ala.  53. 

*  R.  V.  Wilson,  2  C.  &  K.  527;  1  »  Zellers  o.  State,  7  Ind.  659. 
Den.  C.  C.  284.  «>  Barnes  v.  People,  18  111.  52. 

«  Ahitbol  V.   Beneditto,   2  Taunt.  ^  Bingham  e.  Dickie,  5  Taunt.  814. 

401.  3s  Com.  o.  Gillespie,  7  S.  &  R.  469. 

*  R.  V.  Foster,  R.  &  R.  412.  »  1  Chitty,  216. 

*  State  V.  Bibb,  68  Mo.  286;   but  ^  Addison,  141. 

see  Com.  v.  Kearns,  1  Va.  Gas.  109.       ^  Donnel  v.  U.  S.  1  Morris,  141. 

Infra,  §  99.  See  McDonald  v.  People,  47  111.  583. 

'  Point  V.  State,  1  Ala.  (Sel.  Gas.)       »  State  t;.  Curran,  18  Mo.  820. 

54;  a  €.,  87  Ala.  148.  «  Swails  r.  State,  7  Blackf.  324. 

*  Com.  V.  Riley,  Thach.  C.  C.  67.  «  Com.  v.  Bowers,  3  Brewst.  350. 

*  State  V.  Patterson,  2  Ired.  346.  »  Vance  v.  State,  65  Ind.  460. 

»  Sute  ».  Scarry,  3  Rich.  68.  »  See  farther  Whart.  Cr.  Pi.  &  Pr. 

^  State   V.  Hatson,   15    Mo.  512;  §  119.  Compare  Moynahan  v.  People, 

Chapman  v.  State,  18  Ga.  736.  3  Col.  367. 

^  Com.  V.  Woods,  10  Gray,  477.  That  giving  an  initial,  in  the  set- 

^  State  V.  Wheeler,  85  Vt.  261.  ting  forth  of  a  Christian  name,  when 

^  Graham  o.  People,  58  111.  160.  tenor  is  attempted,  is  fatal,  see  Com. 

u  Hoffman  o.  Com.  6  Rand.  (Va.)  v.  Eearns,  1  Va.  Gas.  109;  Murphy 

685.  0.  State,  6  Tex.  Ap.  554 ;  though  com* 

^  B.  0.  Tannett,  R.  &  R.  851.  pare  State  v.  Bibb,  68  Mo.  286. 
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variance  from  either  "  McKaskey,"  or  "  McKlaskey,"  or  "  Mc- 
Kloskey."  i 

What  is  idem  sonana  is  for  the  jury  on  an  issue  of  fact,* 
though  it  is  otherwise  on  demurrer.^  What  the  name  in  the 
indictment  is,  when  a  question  of  fact,  is  for  the  jury.^ 

In  another  work  it  will  be  seen  that  the  name  of  the  defend- 
ant should  be  specifically  given,*  that  the  omission  of  the  sur- 
name is  fatal,^  that  mistake  in  this  respect  may  be  met  by  plea 
in  abatement,^  that  middle  names  are  to  be  given  when  essen- 
tial,^ that  initials  are  requisite  when  used  by  the  party,®  that  an 
unknown  party  may  be  proximately  described,^^  that  at  common 
law  addition  is  necessary,^^  that  a  wrong  addition  is  to  be  met  by 
plea  in  abatement,^  that  "  junior  "  is  to  be  used  when  the  party- 
is  known  as  such.  As  to  third  parties,  it  will  be  seen  that  the 
name  only  need  be  given,^^  that  corporate  title  must  be  special,^* 
that  an  immaterial  misnomer  may  be  rejected,^*  that  it  is  suffi- 
cient if  description  is  substantially  correct,^*  that  the  name  may- 
be given  by  initials,^^  but  that  a  material  variance  is  fatal.^® 

§  97.  When  a  third  person  is  described  as  "  a  person  to  the 
Variance  grand  jurors  unknown,"  and  it  turns  out  that  he  was 
"known  "  known  to  the  grand  jurors,  the  variance  is  fatal.^"*  It  is 
known  "  Otherwise  when  the  name  does  not  become  known  until 
uSIi!^       ftf^r  indictment  found  ;  ^  and  the  burden  is  on  the  de- 


^  Black  V,  State,  57  Ind.  109. 

«  Kr.  Davis,  2  Den.  C.  C.  281; 
Com.  r.  Donovan,  13  Allen,  571;  Gir- 
0U8  V.  State,  29  Ind.  93;  Lawrence  v. 
State,  59  Ala.  61;  Cotton  v.  State,  4 
Tex.  260. 

«  State  V.  Havely,  21  Mo.  498. 

•  Infra,  §  117. 

»  Whart.  Cr.  PI.  &  Pr.  §  96. 

•  Ibid.  §  97. 

7  Ibid.  §  98. 

8  Ibid.  §  101. 

•  Ibid.  §  102. 
w  Ibid.  §  104. 
"  Ibid.  §  105. 
"  Ibid.  §  106. 
w  Ibid.  §  109. 
"  Ibid.  §  110. 
"  Ibid.  §  114. 
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w  Ibid.  §115. 

"  Ibid.  §  117. 

"  Ibid.  §  116. 

w  2  East  P.  C.  561,  787;  8  Camp. 
265,  note;  2  Hawk.  c.  25,  B.  71 ;  2 
Leach,  578;  R.  v.  Robinson,  1  Holt» 
595;  R.  V.  Stroud,  2  Mood.  C.  C.  270; 
R. ».  Bliss,  8  C.  &  P.  773 ;  Com.  v,  Tom- 
son,  2  Cush.  551;  Com.  v.  Hill,  11 
Cush.  137;  State  v.  Wilson,  30  Conn. 
600;  While  v.  People,  32  N.  Y.  465; 
55  Barb.  606;  Blodget  v.  State,  3 
Ind.  403;  Moore  v.  State,  65  Ind.  213; 
Barkman  v.  State,  13  Ark.  703;  Reed 
V.  State,  16  Ark.  499;  Jorasco  v. 
State,  6  Tex.  Ap.  283;  Whart.  Cr.  Pi. 
&Pr.  §§  111-13. 

»  R.  V.  Campbell,  1  C.  &  K.  82; 
R.  V.  Smith,  1  Mood.  C.  C.  402;  Com. 
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fendant  to  show  that  the  grand  jury,  at  the  particular  time  of 
finding,  knew  the  name.^  Knowledge  of  the  name  transpiring 
in  another  case  before  the  same  grand  jury  does  not  imply 
knowledge  in  the  particular  case  in  which  the  allegation  of  un- 
known is  made.^ 


V.  Hendrie,  2  Gray,  503;  Com.  v.  Hill, 
11  Cush.  137;  State  v.  Haddock,  2 
Hayw.  162;  White  v.  People,  82  N. 
T.  4S5;  Cheek  v.  State,  38  Ala.  227; 
Hays  r.  State,  IS  Mo.  246;  State  v, 
Br}'ant,  14  Mo.  340;  Reed  v.  State,  16 
Ark.  499.  See  Whart.  Cr.  PL  &  Pr. 
§  113.  As  to  owners  in  larceny  see 
AVhart.  Crim.  Law,  8th  eJ.  §  949. 

1  R.  v.  Bush,  R.  &  R.  372;  Com.  v, 
Tomson,  2  Cush.  551;  Com.  v.  Hill, 
11  Cush.  137;  Com.  v.  Gallagher,  126 
Mass.  54;  Blodget  v.  State,  3  Ind. 
403.  In  conspiracy  it  would  seem  suf- 
ficient if  any  co-conspirators  were  un- 
known. Whart.  Crim.  Law,  8th  ed. 
§  1893. 

Li  Massachusetts  it  is  held  that  the 
allegation  is  sufficient,  though  the 
grand  jury  might  have  found  out  the 
name  by  examining  the  witness  called 
before  them.  Com.  t;.  Stoddard,  9 
Allen,  880.  A  liter,  in  Indiana,  Blod- 
get V.  State,  3  Ind.  403. 

*  R.  V.  Bush,  R.  &  R.  372. 

On  an  indictment  for  adultery  con- 
taining two  counts,  in  one  of  which 
the  offence  is  charged  to  have  been 
committed  with  £.  B.,  and  in  the 
other  with  a  woman  whose  name  was 
not  known,  evidence  being  introduced 
tending  to  show  that  the  person  of  the 
woman  was  known,  and  that  her  name 
was  £.  B.,  it  was  held,  that  if  the  jury 
doubted,  upon  the  evidence,  whether 
the  true  name  of  the  woman  was  £. 
B.,  they  might  find  the  defendant 
guilty  on  the  second  count.  Com.  v, 
Tomson,  2  Cush.  551. 

When  the  allegation  of  the  indict- 
ment is  that  a  third  person  was  un- 
known, it  is  enough  if  it  appear  in 


proof  that  such  third  person  was  un- 
known when  indictment  was  found, 
though  he  became  known  afterwards. 
Com.  r.  Hendrie,  2  Gray,  503;  White 
V.  People,  32  N.  Y.  465;  Cheek  t;. 
State,  38  Ala.  227.  See  Com.  v. 
Blood,  4  Gray,  31.  But  a  complaint 
for  unlawfully  selling  intoxicating  liq- 
uor to  a  person  unknown,  on  which 
the  defendant  is  convicted  before  a 
justice  of  the  peace,  or  police  court, 
on  proof  of  a  sale  to  one  person,  is 
not  supported,  on  the  trial  on  appeal, 
by  proof  of  a  sale  to  a  different  per- 
son.    Zellers  v.  State,  7  Ind.  659. 

"  Where  the  property  was  laid  in 
one  count  as  belonging  to  certain  per- 
sons named,  and  in  another  as  belong- 
ing to  persons  unknown,  and  the 
prosecutor  failed  to  provide  the  Chris- 
tian names  of  the  persons  mentioned 
in  the  first  count;  it  was  held  by 
Richards,  C.  B.,  that  he  could  not  re- 
sort to  the  second  count;  and  the  pris- 
oner was  acquitted.  R.  v,  Robinson, 
Holt  N.  P.  C.  595.  An  indictment 
against  the  prisoner,  as  accessary  be- 
fore the  fact  to  a  larceny,  charged 
that  a  certain  person  to  the  jurors  un- 
known  feloniously  stole,  &c.,  and  that 
the  prisoner  incited  the  said  person 
unknown  to  commit  the  said  felony. 
The  grand  jury  had  found  the  bill 
upon  the  evidence  of  one  Charles  lies, 
who  confessed  that  he  had  stolen  the 
property,  and  it  was  proposed  to  call 
him  to  establish  the  guilt  of  the  pris- 
oner, but  Le  Blanc,  J.,  interposed  and 
directed  an  acquittal.  He  said  he 
considered  the  indictment  wrong,  in 
stating  that  the  property  had  been 
stolen    by   a   person    unknown,  and 
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Aiiasdietus  §  98.  When  the  name  either  of  the  defendant  or  of 
ternati^  a  third  party  is  laid  with  an  alias  dictus  (e.  g.  Richard 
proof.  Witson,  otherwise  called  Richard  Layer),  proof  of  either 
name  will  be  enough.^ 

§  99.  Much  dispute  exists  as  to  whether  a  middle  name  is  part 
Middle  of  a  name,  and  there  are  rulings  that  its  omission  is  no 
whTn'dis-  Variance.^  But  where  a  man  is  popularly  known  by 
tinctive       j^ig  middle  name,  it  would  seem  that  he  should  be  de* 

must  be  ...  ••^iii.j 

proved.  scribed  by  such  in  the  indictment.'  On  the  other  hand, 
where  he  is  commonly  known  by  his  first  name,  omission  of  the 
middle  name  is  not  fatal ;  ^  but  the  omission  of  the  first  name, 
giving  only  the  middle  name,  would  be  error.*  If  a  middle  name 
be  given,  it  should  be  proved  as  laid.^  But  the  real  question  is, 
what  did  the  defendant  call  himself,  and  permit  himself  to  be 
called  ?  By  this  name  he  is  to  be  indicted.^  If  he  calls  himself 
by  initials,  and  signs  his  name  by  initials,  by  initials  he  may  be 
described  in  an  indictment.' 

asked  how  the  witness,  who  was  the  v.  Bash,  Ross,  k  Ry.  872.  See  also 
principal  felon,  coald  be  alleged  to  be  R.  o.  Casper,  Moo.  C.  C.  101."  Boa- 
unknown  to  the  jurors  when  they  had  coe's  Cr.  £v.  87. 
him  before  them,  and  his  name  was  ^  State  v.  Graham,  15  Rich.  810. 
written  on  the  back  of  the  bill.  R.  v.  See  1  Ld.  Raym.  562;  Willes,  554 ; 
Walker,  8  Campb.  264.  See  also  R.  Kennedy  v.  People,  89  N.  Y.  245  ; 
V.  Blick,  4  C.  &  P.  877.  But  where  State  v.  Gardiner,  Wright  (Ohio), 
an  indictment  stated  that  a  certain  892. 

person  to  the  jmrors  unknown  burg-        *  Wh.  Cr.  PI.  &  Pr.  §  101 ;  People 

lariously  entered  the  house  of  H.  W.,  v.  Cook,  14  Barb.  259;  Sute  v.  WLl- 

and  stole  a  silver  cream   jug,  &c.,  liams,  20  Iowa,  98 ;  State  v.  Manning, 

which    the  prisoner   feloniously   re-  14  Tex.  402.     See  West  v.  State,  48 

ceived,  and  it  appeared  that  amongst  Ind.  488.    As  to  whether  an  initial 

the  records  of  indictments  returned  by  can  be  a  name  see  \Mi.  Cr.  PL  &  Pr. 

the  same  grand  jury  there  was  one  §§  101-2. 

charging  Henry  Moreton  as  principal        *  Com.  v.   Perkins,    1   Pick.  888 ; 

in  the  burglary,  and  the  prisoner  as  Com.  o.  Blood,  4  Gray,  81. 
accessary  in  receiying  the  cream  jug;        ^  Miller  v.  People,  89  111.  457 ;  Peo- 

that  H.  W.'s  house  had  been  entered  pie  v.  Lockwood,  6  Cal.  205. 
only  once,  and  that  she  had  lost  only        *  State  v.  Hughes,  1   Swan,  266  ; 

one  cream  jug,  and  that  she  had  pre^  State  v.  Martin,   10  Mo.   891.     See 

f erred  two  indictmenU;  it  was  held  Hardin  v.  State,  26  Tex.  118.     See 

by  the  judges,  that  the  prisoner  was  Wh.  Cr.  PL  &  Pr.  §  101. 
properly  convicted,  the  finding  of  the        *  Price   v.    State,    19   Ohio,  428; 

grand  jury  on  the  bill,  imputing  the  States  v.  Hughes,  1  Swan,  26 6^ 
principal  felony  to  H.  M.,  being  no        ^  Wh.  Cr.  PL  &  Pr.  §  101. 
objection  to  the  other  indictment.    R.        *  Tweedy  v.  Jaryis,  27  Conn.  62; 
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§  100.  When  the  term  "  junior  "  is  so  attached  to  a  person's 
name  that  he  is  known  by  it  distinctively,  it  has  been        . 
held  that  it  is  a  fatal  variance  should  the  indictment  between 
describe  him  without  the  "  junior."  ^     But  the  better  and  "sen- 
opinion  is  that  "  junior "  is  not  part  of  a  name,  un-  '°'* 
less  made  so  by  the  party  himself,  and  adopted  by  the  com- 
munity.* 

§  101.  A  false  description  of  a  party  may  produce  a  variance. 
Thus  where  a  woman  (the  wife  of  an  alleged  bigamous  variance 
party)  was  averred  to  be  a  "  widow,"  when  the  proof  "option 
was  that  she  was  a  single  woman,  this  proof  was  held  ^*^^* 
not  to  sustain  the  indictment.^    It  is  otherwise  when  the  false 
description  is  as  to  the  defendant's  name,  in  which  case  the  de- 
fect must  be  met  by  plea  in  abatement.^ 

§  102.  Whenever  the  legal  effect  of  an   agent's  acts  is  the 
same  as  it  would  be  if  the  principal  acted  in  person,  —  ^^^^^ 
in  other  words,  whenever  the  agent  is  the  extension  of  acts  by  an 
the  principal,  —  evidence  that  a  particular  thing  was  susuin 
done  by  the  agent  operating  for  the  principal  will  sus-  of^l^^bv 
tain  an  averment  of  acts  by  the  principal.^    Hence  mis-  P"°<^*p*^- 
demeanors  committed  by  an  agent  under  the  principal's  direc- 

Yandermark  v.   People,  47  HI.  122 ;  4  C.  &  P.  579.   See  Reed  v.  State,  16 

State  V.  Bell,  65  N.  C.  813;  State  v.  Ark.  499,  applying  same  rule  to  false 

Anderson,    8    Rich.    172;    State    v.  description  of  race.     See,  however, 

Black,  81  Tex.  560;  Wh.  Cr.  PI.  &  U.  S.  r.  Howard,  8  Sumner,  12;  Com. 

Fr.  §  402.  V.  Hunt,  4  Pick.  252.    Infra,  §  146. 

1  State  V.  Vittum,  9  N.  H.    519.        *  Com.  ».  Lewis,  1  Met.  151;  Whart. 

See  Singleton  o.  Johnson,  9  M.  &  W.  Crim.  PI.  &  Pr.  §  106.    Infra,  §  146. 
67.  «  Infra,  §  112;  Whart.  Crim.  Law, 

*  R.  V.  Peace,  8  B.  &  Aid.  579;  8th  ed.  §§  221,  522;  R.  v.  Gutch,  M.  & 

Hodgson's  case,  I  Lew.  C.  C.  286;  M.  487;  State  v.  Neal,  7  Foster,  181; 

State  V.  Grant,  22  Me.  171  ;  State  v.  Com.  v.  Nichols,  10  Met.  259;  Com. 

Weare,  88  K.  H.  814;  Allen  v.  Tay-  r.  Bagley,  7  Pick.  270 ;  Com.  v.  Call, 

lor,  26  Vt.  599;  Com.  v,  Perkins,  1  21  Pick.  515;  Com.  v.  Chapman,  11 

Pick.  888 ;  People  v.  Cook,  14  Barb.  Cush.  422;  Com.  v.  Park,  1  Gray,  558 ; 

259;  Thompson  v.  Lee,  12  III.  814;  Com.  v.  Gillespie,    7   S.   &  R.  469; 

McKay  v.  State,  8  Tex.   876.    See  Stoughton  v.  State,  2  Oh.  St.  562; 

Whart.   Crim.  PI.  &  Pr.  §  108.     In  State  v.  Mathis,  1  Hill  (S.  C),  87; 

Com.  p.  Parmenter,  101  Mass.  211,  it  Brister  v.  State,  26  Ala.  107;  Britain 

was  held  that  W.  R.  Jr.  might  be  in-  v.  State,  8  Humph.  208.     That  an 

dieted  as  W.  R.  "  the  second  of  that  agent's  declarations  are  imputable  to 

name."  a  principal  see  infra,  §  695. 
<  R.  V.  Deeley,  1  Mood.  C.  C.  808 ; 
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tions  may  be  averred  to  have  been  committed  by  the  principal ;  ^ 
and  a  homicide  alleged  to  be  committed  by  A.  is  sustained  by 
proof  of  a  killing  by  B.  under  A.'s  directions  and  immediate 
control.^  To  the  same  effect  are  cases  where  it  is  held  that  an 
indictment  averring  false  pretences  made  to,  or  money  obtained 
from,  a  principal,  is  supported  by  evidence  that  the  pretences 
were  made  to,  or  money  obtained  from,  an  agent.®  And  where 
the  indictment  charges  A.  as  principal  and  B.  as  abetting,  it  is 
no  variance  if  the  evidence  exhibits  B.  as  principal  and  A.  as 
abetting.*  On  the  same  reasoning,  an  averment  of  an  intent  to 
defraud  A.  B.  is  sustained  by  proof  of  an  intent  to  defraud  a 
firm  of  which  A.  B.  is  a  member.^ 

§  102  a.  The  name  of  a  corporation  must  be  correctly 
given  and  proved  as  laid.^  It  has  been  held  that  proof 
of  the  existence  of  the  corporation  ia  primd  facie  proof 
of  incorporation.^  And  this  is  clearly  the  case  where 
the  court  takes  judicial  notice  of  the  charter.* 


Corpora- 
tion name 
must  be 
proved 
though 
charter 
need  not 
be  pro- 
duced. 


m.  TIME  AND  PLACE. 

§  103.  The  time  of  the  commission  of  an  offence  laid  in  the 
Time  indictment  is  ordinarily  not  material,  and  does  not  con- 

may^be  ^^^  ^^^  proofs  within  the  limits  of  that  period  ;  the  in- 
prjor^to^  dictment  will  be  satisfied  by  proof  of  the  offence  on  any- 
finding,       day  anterior  to  the  finding.* 


»  Ibid. 

«  Whart.  Crim.  Law,  8th  ed.  §  622. 

^  Ibid.;  State  v.  Curran,  18  Mo. 320. 

*  Post.  551;  1  East  P.  C.  350;  R. 
V.  Mackally,  9  Coke,  458;  Plowden, 
983;  R.  r.  Culkins,  5  C.  &  P.  521; 
Com.  V.  Chapman,  11  Cush.  422;  State 
V.  Mairs,  Coxe,  458;  State  v,  Fley,  2 
Rice's  Dig.  100 ;  State  v,  Jenkins,  14 
Rich.  215  ;  Whart.  Crim.  Law,  8th 
ed.  §§  218,  522. 

^  State  V.  Hastings,  58  N.  H.  452 ; 
People  V.  Curling,  1  Johns.  320 ; 
Stoughton  V.  State,  2  Ohio  St.  562. 

•  U.  S.  V,  Hinman,  1  Bald.  292. 

^  Calkins  v.  State,  18  Ohio  St.  336. 
«  Whart.  on  Ev.  §§  294,  814;  AVhart 
Crim.  Law,  8th  ed.  §  716. 
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•  Whart.  Crim.  Pi.  &  Pr.  §  120;  1 
Ch.  C.  L.  557;  R.  v.  Aylett.  1  T.  R. 
63;  R.  V.  Holland,  6  T.  R,  607;  R. 
V.  Haynes,  4  M.  &  S.  214;  R.  o. 
Brown,  M.  8c  M.  160;  U.  S.  v.  Me- 
Cormick,  4  Cranch  C.  C.  104;  John- 
son 17.  U.  S.  3  McLean,  89;  U.  S.  o. 
Riley,  5  Blatch.  204;  State  v.  Hanson, 
89  Me.  387;  State  v,  Munger,  15  Vt. 
291 ;  Com.  v.  Kelly,  10  Cush.  69;  Com. 
V.  Dillane,  1  Gray,  483 ;  Com.  v.  Car- 
roll, 15  Gray,  409 ;  Com.  v,  Campbell, 
103  Mass.  436 ;  Com.  v.  Dacey,  107 
Mass.  206;  State  v,  Munson,  40  Conn. 
475;  People  v.  Van  Santvoord,  9  Cow. 
660  ;  Jacobs  v.  Com.  5  S.  &  R.  816; 
State  t7.  Porter,  2  Rich.  145;  State  t7. 
Ball,  49  Iowa,  440;  State  t;.  Woodman, 


CHAP.  III.] 


TIME  AND  PLACE. 


[§  104. 


§  103  a.    Several    exceptions,  however,   are  to  be  noticed. 
Wherever  deeds,  bills  of  exchange,  bank  notes,  or  prom- 
issory notes  of  any  kind  whatever,  are  set  forth,  it  is  as  to  rec- 
essential  that  the  date^  if  stated,  should  correspond  with  wntt^ 
the  evidence.^    Where,  also,  any  time  stated  in  an  in-  <>'--"«»• 
dictment  is  to  be  proved  by  a  matter  of  record,  a  variance  will 
be  fatal.^    Thus,  in  an  indictment  for  perjury,  the  day  on  which 
the  perjury  was  committed  must  be  truly  laid.^ 

§  104.  Where  a  specific   offence  is   charged,  the  indictment 
cannot  be  sustained  by  proof  of  a  second  offence  even   ^^ 

•^   *  .      ,      Offences  of 

on  the  same  day.  This  results  from  the  general  princi-  other  dates 
pies  that  evidence  of  offences  collateral  to  that  in  the  proved  ex- 
indictment  cannot  be  received^  and  that  the  issue  should  ^  " 
be  single.^  And  should  it  happen  that  the  evidence  discloses 
several  successive  offences,  any  one  of  which  could  sustain  a  con- 
viction, the  prosecution  (unless  the  charge  be  for  a  continuous 
offence)  must  elect  the  offence  which  it  will  pursue ;  and  when 
this  is  done,  proof  of  the  other  offences  will  be  excluded,  under 
the  limitations  above  expressed.^ 


3  Hawks,  884;  State  t;.  Newsom,  2 
Jones  (N.  C),  178;  Medlock  v.  State, 
18  Ark.  868;  Emporia  v.  Volmar,  12 
Kans.  622;  People  r.  Littlefield,  5  Cal. 
855. 

Mr.  Amos  (Great  Oyer,  &c.  247) 
animadTerts  with  great  sharpness  on 
that  **  prudery  "  which  makes  the  law 
strain  at  the  variance  of  a  letter  in  a 
proper  name,  and  yet  swallows  what 
is  a  great  deal  more  material,  a  vari- 
ance in  a  date.  To  this  the  only  an- 
swer is,  that  the  "  prudishness,"  bad 
as  it  is,  would  be  much  worse,  if  a  man 
was  to  be  acquitted,  if  the  days  of  tlie 
month,  or  even  the  month  of  the  year 
—  the  most  volatile  of  all  items  of 
recollection  —  escaped  the  witness's 
memory.  It  is  said,  however,  that 
while  under  an  indictment  for  the 
■ingle  commission  of  a  crime,  time  is 
not  a  material  allegatiou,  the  prosecu- 
tion must  select  some  one  commission 
of  the  alleged  crime,  before  evidence 


is  produced,  which  then  becomes  the 
offence  charged  and  the  only  one  to  be 
tried.    People  v.  Jenness,  5  Mich.  305. 

1  Whart.  Crim.  PI.  &  Pr.  §  186. 

«  Whart.  Crim.  PI.  &  Pr.  §  135; 
Archbold  C.  F.  9th  ed.  90 ;  Green  t;. 
Bennett,  1  T.  R.  656;  Pope  v,  Foster, 
4  T.  R.  690 ;  Woodford  v,  Ashley,  11 
East,  508;  Rastall  v,  Stratton,  1  H. 
Bl.  49;  2  Saund.  291;  U.  S.  v.  McNeal, 
1  Gall.  387. 

•  U.  S,  V.  McNeal,  1  Gall.  387;  U. 
S.  V.  Bowman,  2  Wash.  C.  C.  328;  Com. 
V.  Monahan,  9  Gray,  116.  Infra,  § 
115. 

^  Com.  V,  Dean,  109  Mass.  849. 
See  Com.  v.  Briggs,  11  Met  578; 
Com.  v.  Elwell,  1  Gray,  468;  Com. 
V,  Adams,  4  Gray,  27. 

^  Supra,  §§  831  et  seq.  See,  gen- 
erally, as  to  election  in  such  cases, 
Whart.  Cr.  PI.  &  Pr.  §§  293  et  seq. 

In  a  Massachusetts  case,  in  which 
there  were  five  counts  for  larceny,  but 
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§  106.] 


EVIDENCE  IN  CRIIIINAL  GASES. 


[chap.  m. 


OfFence 
shut  out 
by  statute 
of  limita- 
tions can- 

DOtb« 

proyed. 

Time, 
when  the 
essence  of 


§  105.  An  offence  cannot  be  put  in  evidence  whicli 
is  sheltered  from  prosecution  by  the  statute  of  limita- 
tions, even  though  the  indictment  should  aver  the  of- 
fence to  be  within  the  period  allowed  by  law.^ 

§  106.  When  it  is  of  the  essence  of  an  offence  that 
it  should  have  been  committed  in  a  particular  time  of 
on  offence,  the  day  (6.  g.  in  burglary),  the  allegation  to  this  effect 
proved.  in  the  indictment  should  be  proved  as  laid ;  though  it  is 
®"'*  no  variance  if  the  day  proved  be  not  the  day  laid  if  the 
averment  of  the  time  of  day  be  sustained.^  Whether  the  allega- 
tion as  to  the  time  of  the  day  is  sustained  is  for  the  jury.^  The 
same  distinction  is  applicable  to  cases  where  the  gist  of  the 
offence  is  that  it  was  committed  on  Sunday.  In  such  case  the 
offence  must  be  proved  to  have  been  committed  on  Sunday. 
But  the  proof  of  any  Sunday,  before  the  finding  of  the  bill  and 
within  the  statute  of  limitations,  is  sufficient.^ 

In  murder^  the  death  must  be  proved  to  have  taken  place 
within  a  year  and  a  day  from  the  time  at  which  the  stroke  is 
proved  to  have  been  given.^ 

If  dates  be  on  their  face  inconsistent  and  repugnant,  this, 
when  the  dates  are  essential,  vitiates  the  indictment.^ 


the  evidence  did  not  fix  any  particular 
occasion  of  larceny,  the  judge  in- 
structed the  jury  that  *'  if  they  found 
from  the  evidence,  including  the  con- 
fession of  the  defendant,  that  he  had, 
on  five  different  occasions,  within  the 
period  covered  by  the  several  counts, 
stolen  articles  described  in  the  sev- 
eral counts  of  the  indictment  respect- 
ively, they  would  be  authorized  to 
render  a  verdict  of  guilty,  and  not 
otherwise/'  It  was  held,  that  whether 
there  were  five  distinct  larcenies 
proved  was  a  question  of  fact  for  the 
jury,  and  was  properly  submitted  to 
them.  Com.  v.  Sego,  125  Mass.  210. 
1  R.  V.  Phillips,  11.  &  R.  869;  R.  v. 
Brown,  M.  &  M.  160 ;  U.  S.  v,  Watkins, 
3  Cranch  C.  C.  441 ;  U.  S.  v.  White, 
3  Cranch  C.  C.  73 ;  State  v.  Hobbs, 
39  Me.  212;  State  v.  Robinson,  9 
Foster,  274;  State  r.  J.  P.  1  Tyler, 
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283;  Com.  v.  Ruffner,  28  Penn.  St. 
259;  liatwood  v.  State,  18  Ind.  492; 
State  V,  McGrath,  19  Mo.  678.  As 
to  averments  proper  in  such  cases  see 
Wh.  Cr.  PI.  &  Pr.  §§  137,  318. 

9  Whart.  Crim.  Law,  8th  ed.§  806; 
People  V.  Burgess,  35  Cal.  115. 

^  State  v.  Leaden,  35  Conn.  515; 
People  17.  Schryver,  42  N.  Y.  1; 
Waters  v.  State,  53  Ga.  567 ;  People 
V.  Burgess,  35  Cal.  115. 

^  R.  V,  Trehearne,  1  Mood.  C.  C. 
298;  Com.  v.  Harrison,  11  Gray,  308; 
People  V.  Ball,  42  Barb.  324 ;  State  v. 
Drake,  64  N.  C.  589;  McGowan  v. 
Com.  2  Mete.  (Ky.)  3;  State  v.  Brun- 
ker,  46  Conn.  ;  State  v.  Eskridge, 
1  Swan,  413 ;  Wh.  Cr.  PI.  &  Pr.  §  12; 
Frazier  v.  State,  5  Mo.  536. 

^  2  Hawk.  c.  23,  8.  90;  Archb.  P. 
C.  9th  ed.  90,  a;  Whart.  Crim.  Law, 
8th  ed.  §^  812,  537. 

•  Wh.  Cr.  PI.  &  Pt.  §  134. 


CHAP,  ra.]  TIME  AND  PLACE.  [§  108. 

Time  is  in  all  cases  to  be  inferentially  sbown.^ 

§  107.  We  have  discussed,  in  another  volume,  the  important 
question  whether  it  is  necessary,  to  give  jurisdiction  of  puce  mast 
an  offence,  that  the  party  charged  at  the  time  of  com-  ^o  be^^h- 
mitting  it  should  have  been  veithin  the  jurisdiction  of  [Jjj*^!**^^ 
the  court.^  It  is  here  sufficient  to  say,  generally,  that  court. 
"while  the  place  of  the  offence  must  be  shovm  to  be  vrithin  the 
jnrisdiction,  there  is  no  necessity  to  prove  that  the  facts  given  in 
evidence  occurred  in  the  parish  or  place  therein  alleged ;  it  is 
sufficient  to  prove  that  they  occurred  within  the  county  or  other 
extent  of  the  court's  jurisdiction.^  If  this  be  not  shown  the  de« 
fendant  must  be  acquitted.^ 

§  108.  It  is  not  necessary  that  vritnesses  should  be  produced 
to  testify  that  the  offence  was  committed  in  the  place  ^JlfJJ^*^ 
charged.  It  is  enough  if  the  proof  be  inferential.^  tiai. 
Thus  the  finding  of  a  human  body,  Mrith  marks  upon  it  of  inju- 
ries sufficient  to  cause  death,  in  a  river  in  the  heart  of  a  county, 
in  such  a  situation  and  condition  as  to  show  that  it  must  have 
been  thrown  there  by  the  hand  of  man  and  not  borne  there  by 
the  force  of  the  stream  or  current,  is  enough  to  warrant  the  jury 
in  finding  that  the  homicide  was  committed  in  that  county.^ 
Again,  on  a  trial  for  forgery,  if  an  instrument  on  its  face  pur- 
ports to  be  made  in  Charleston,  S.  C,  and  it  is  proved  that  the 
prisoner  at  its  date  was  there,  and  had  the  same  in  his  posses* 
sion,  this  is  sufficient  evidence  to  show  that  it  was  made  there.^ 
Bat  where  a  forged  bill  of  exchange  was  found  upon  J.  S.,  who 
resided  in  Wiltshire,  and  had  resided  there  about  a  year  under 
a  false  name,  but  the  bill  bore  a  date  more  than  two  years  prior 
to  its  being  found  upon  him,  and  at  a  time  when  he  lived  in 

^  Sapra,§ll;  Greenwood  v.  State,  *  Com.  v.   Costley,   118  Mass.  8; 

54  Ind.  260.  State  v.  Calvin,  Chariton,  152 ;  Moody 

«  Whart.  Crim.  Law,  8th  ed.  §  278,  v.   State,   7    Blackf.  424 ;    Cluck  v. 

note.  State,  40  Ind.  268;  State  v.  Dent,  6 

*  2  Hawk.  c.  25,  8.  84  ;  2  Russ.  on  Rich.  N.  S.  883 ;  Beavers  v.  State,  58 

Crunes,  799.  Ind.  580 ;  bat  see  Bell  v.  State,  1 

^  People  V.  Barrett,  1  Johns.  66;  Tex.   Ap.  81;    Moore  v.  State,   22 

Larkin  v.  People,  61  Barb.  226  ;  State  Tez.  Ap.  851. 

V.  Jones,   4    Halst.    857;    Stacey  t;.  *  Com.  v.  Costley,  118  Mass.  2. 

State,  58  Ind.  514;  People  v,  Bevans,  ^  State  v.  Jones,  1  McMull.  286. 
52  Cal.  470  ;  State  v.  Barns,  48  Mo. 
458. 
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§  109.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  III. 

Somersetshire ;  on  an  indictment  against  him  for  forgery  of  the 
bill  in  Wiltshire,  this  was  ruled  not  to  be  sufficient  evidence  of 
the  commission  of  the  offence  in  that  county.^  And  where  a 
deed  charged  to  be  forged,  and  purporting  to  be  made  in  the 
county  of  Harris,  represented  the  grantor  to  be  a  resident  of 
Galveston,  and  the  grantee  (the  indicted  forger),  of  the  county 
of  Milan,  and  there  was  no  evidence  of  the  residence  of  the  latter 
elsewhere,  the  court  held  that  the  evidence  given  was  not  suffi- 
cient to  authorize  the  jury  to  find  that  the  forgery  was  commit- 
ted in  Anderson  County,  where  the  venue  was  laid.^ 

In  an  English  case  decided  in  1878,  the  evidence  was  that  it 
was  the  duty  of  the  defendant,  a  commercial  traveller,  to  remit 
daily  to  his  employee,  who  resided  in  London,  the  moneys  which 
he  collected,  without  reduction.  The  defendant,  on  the  1st  and 
2d  of  March,  1878,  collected  at  Newark  two  sums  of  money  which 
he  did  not  remit  or  account  for  till  the  first  week  in  April,  when 
one  of  his  employers  went  to  Grantham  where  the  defendant  re- 
sided, saw  him,  and  taxed  him  with  receiving  moneys  and  not 
accounting  to  them  for  them.  The  defendant  then  and  there 
handed  to  his  employer  a  list  of  moneys  he  had  collected  and 
not  accounted  for,  including  the  above  two  sums.  There  was  no 
evidence  that  the  defendant  returned  to  Grantham  on  either  of 
the  days,  or  at  what  time  of  the  respective  days  he  received  the 
two  sums  of  money.  It  was  held,  on  a  case  reserved,  that  there 
was  no  evidence  of  any  embezzlement  within  the  borough  of 
Grantham.^ 

§  109.  Supposing  a  minor  locality  is  superfluously  averred, 
if  there  be  no  such  minor  locality  as  that  stated  it  is 
place  is  immaterial,^  and  details,  unnecessary  to  the  description 
matter  of  of  the  offence,  may  be  rejected  as  surplusage.^  Where, 
variance^w  howevcr,  the  place  is  stated  as  matter  of  local  descrip- 
fatai.  ijJqjj  jyj^  jjQ^  j^  venue,  it  becomes  necessary  to  prove 

it  as  laid.^     Thus,  for  instance,  on  an  indictment  for  stealing  in 

1  R.  V.  Crocker,  2  New  Rep.   87.  »  Wh.  Cr.  PL  &  Fr.  §  145;  2  Hale, 

See  R.  &  R.  99,  n.  179,   244,   245;   1    East  P.   C.    126; 

>  Henderson  v.  State,  14  Tex.  508.  Com.  v.  Gillon,  2  Allen,  502;  Heikes 

«  R.  V.  Treadgold,  89  L.  T.  (N.  S.)  r.  Com.  26  Penn.  St.  681;  Carlisle  ». 

291.  State,  82  Ind.  55. 

*  R.  t;.  Woodward,  1  Mood.  C.  C.  •  R.  t;.  Cranage,  Salk.  885 ;  2  SUrk. 

823.  Ev.  1571;  R.  v.  Owen,  1  Mood.  C.  C. 
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CHAP.  III.]  TIME  AMD  PLAGE.  [§  109. 

the  dwelling-house,  &c.,  for  burgUry,  for  forcible  entry,  or  the 
like^  if  there  be  a  material  variance  between  the  indictment 
and  evidence  in  the  name  of  the  parish  or  place  where  the  hoase 
is  sitoate,  or  in  any  other  description  given  of  it,  the  defendant 
most  be  acquitted.^  In  an  indictment,  also,  for  not  repairing  a 
highway,  the  situation  of  the  highway  is  material.^  In  an  ac- 
tion, also,  for  a  nuisance  in  erecting  a  weir,  if  it  be  described  in 
the  declaration  to  be  at  H.,  and  be  proved  to  be  at  a  lower  part 
of  the  same  water  called  T.,  the  error  is  material,'  and  this  rule 
is  generally  applicable  to  indictments  for  nuisances.^  And  in 
an  indictment  for  arson,  where  the  tenement  was  averred  to  be 
in  the  sixth  ward  of  the  city  of  New  York,  whereas  it  was  in  the 
fifth,  the  indictment  was  held  bad.^  But  where  an  indictment 
for  larceny  charged  that  the  offence  was  committed  in  a  vessel 
in  the  jirBt  ward  in  the  city  of  New  York,  and  it  appeared  that 
the  vessel  was  lying  in  the  river  at  a  wharf  of  the  third  ward, 
it  was  held  not  to  be  a  material  variance,  the  local  description 
not  being  of  the  essence  of  the  offence.® 

In  another  volume  it  will  be  shown  that  it  is  enough  to  lay 
the  venue  within  the  jurisdiction  of  the  court  ;^  that  p.^ 
when  the  act  is  by  an  agent  the  principal  is  to  be   &c.,  of 
charged  as  doing  it  in  the  place  of  commission ; '  that  ^ 
when  a  county  is  divided  the  trial  is  to  be  in  the  court  of  the 
locu»  delicti^  ^  that  when  a  county  includes  several  jurisdictions 
the  jurisdiction  must  be  specified,^^  that  *^  county  aforesaid  "  is 
generally  enough,^^  that  title,  when  changed  by  l^slation,  must 
be  foUowed,^^  and  that  omission  of  the  venue  is  fatal*^' 

118;  State  v.  Cotton,  4  Foster,  148;        «  Wertz  v.  State,  42  Ind.  166. 

Moore  v.  State,  12  Oh.  St.  889;  State        *  People  v.  Slater,  5  Hill  (N.  T.), 

9.  Crogan,   8    Iowa,   528;   Chute  v.  401. 

State,  19  Minn.  271;  Grimme  v.  Com.       ^  People  v.  Honeyman,   8  Denio, 

5  B.  Mon.  268.    In£ra,  §  146;  Whart  121. 

Cr.  PI.  &  Pr.  §  146.  '  Whart.  Cr.  PI.  &  Pr.  §  139. 

1  Archb.  C.  P.  9th  ed.  91 ;  Wilson        ^  Ibid.  §  140. 
V.  Gilbert,  2  B.  &  P.  281;  R.  v.  Bid-       *  Ibid.  §  141. 

lejr,  R.  &  B.  515;  State  v.  Cotton,  4  ^^  Ibid.  §  142. 

Foster,  148;  Grimme  v.  Com.  5  B.  ^  Ibid.  §  146. 

Mon.  263.  "  Ibid.  §  147. 

«  2  Surk.  C.  P.  698.  "  Ibid.  §  150. 

<  Shaw  V.  Wrigley,  2  East,  500. 
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§  111.]  EVIDENCB  IK  CRIMINAL  CASES.  [CHAP.  HI. 

§  110.  At  common  law,  an  indictment  for  murder  cannot  be 
Tenue  in  Sustained  where  the  blow  was  extra-territorial,  though 
homicide,  ^^le  death  was  intra-territorial.^  After  some  fluctua- 
tion of  opinion,  it  may  be  now  considered  settled  that  a  statute 
is  constitutional  which  confers  jurisdiction  on  the  sovereign  of 
the  place  of  death.^ 

§  111.  In  conspiracy,  an  indictment  averring  the  offence  to 
have  been  in  a  particular  county  or  State  may  be  sua- 

In  conspir-  */  ** 

Acjand  tained  by  proof  of  an  overt  act  in  such  county  or  State.^ 
"^°"^'  In  larceuy,  at  common  law,  the  county  where  the 
stolen  goods  are  brought  has  jurisdiction,  if  the  goods  were 
stolen  in  the  same  country,  though  not  when  the  goods  were 
stolen  in  another  country.^  As  between  the  several  States  of 
the  American  Union,  the  State  where  the  thief  brings  the  prop- 
erty has  been  held  to  have  jurisdiction  at  common  law  ;  ^  though 
this  has  been  disputed  in  several  States.^  It  has  even  been  held 
in  Maine  and  Vermont  that  an  indictment  may  be  sustained  in 
the  State  where  the  goods  were  brought,  though  they  were  sto- 
len in  Canada.^ 

^  See  Co.  Lit.  74  b;  1  Hale,  426,  Andrews,  2  Mass.  14 ;  Com.  o.  Hol- 

500;  2  Hale,  20,  168;  R.  t;.  Lewis,  der,  9  Gray,  7;  State  v.  Ellis,  8  Conn. 

Dears.  &  fi.  182;  7  Cox  C.  C.  277;  186;  Cummings  v.  State,  1  Har.  &  J. 

U.  S.  V.  McGill,  4  Dall.  427;  S.  C,  1  840;  Hamilton  v.  State,  11  Ohio,  485; 

Wash.  C.  C.  468;  U.  S.ti.  Armstrong,  Myers  v.  People,  26  III.  178;  People 

2  Curtis  C.  C.  446;  State  v.  Carter,  8  v,  Williams,  24  Mich.  156;  State  v, 

Dutch.  500.  Bennett,  14  Iowa,  479 ;  Ferrill  v.  Com. 

>  Com.  V,  Macloon,  101  Mass.  1;  1  Duvall,   153;  Watson  v.  State,  86 

Tyler  v.  People,  8  Mich.  826.      See  Miss.  598 ;  State  v.  Newman,  9  ISfev. 

State  V.  Wyckoff,  2  Vroom,*68 ;  Riley  48. 

V.    State,    9    Humph.    646;    Whart.        *  People  v.  Grardner,  2  Johns.  477; 

Crim.  Law,  8th  ed.  §  292.  State  v,  Le  Blanche,  2  Yroom,  82 ; 

^  R.  V,  Ferguson,  2  Stark.  (N.  P.)  Simmons  v.  Com.  5  Binn.  619;    Beal 

489;  Com.  t7.  Corlies,  8  Brewst.  575;  v.  State,  15  Ind.  878  ;  State  v.  Brown, 

8  Phil.  B.  450;  Bloomer  v.  State,  48  1  Hayw.  100;   State  v.  Rennels,  14 

Md.  821 ;  Whart.  Crim.  Law,  8th  ed.  La.  An.  278 ;  People  v.  Loughridge,  1 

§§  287,  1897,  where  the  cases  are  col-  Neb.   11.      See  Whart.  Crim.   Law, 

lected.  8th  ed.  §§  291,  980.     The  constita- 

^  Whart.  Crim.  Law,  8th  ed.  §§  291,  tionality  of  statutes   conferrmg    the 

980;  Butler's  case,  18  Co.  55;  8  Inst  jurisdiction  has  been  affirmed  in  Sim- 

118;  R.  V.  Peel,  9  Cox  C.  C.  220;  mons  v.  Com.  supra;  Beal  v.  State, 

Com.  t7.  Uprichard,  8  Gray,  484.  supra;     and     Simpson    v.    State,    4 

^  State  V.  Underwood,  49  Me.  181;  Humph.  461. 
State  V.  Bartlett,  11  Vt.  650;  Com.  r.        ^  State  v.  Underwood,  49  Me.  181; 
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CHAP,  m.]  TIME  AND  PLACE.  [§  118. 

In  treason,  the  defendants  may  be  indicted  in  any  county 
where  an  overt  act  was  committed.^ 

§  112.  We  have  already  seen  that  an  averment  that  an  act 
was  committed  by  a  principal  maybe  sustained  by  Venaeas 
proof  that  the  act  was  committed  by  an  agent.*    From  ^rSoriia 
this  it  follows  that  a  principal  who  extra-territorially  principal. 
directs  an  offence  is  liable  intra-territorially  for  the  acts  of  his 
agent  in  its  commission.^    A  co-conspirator,  also,  as  we  have  just 
seen,  is  liable  in  the  place  of  the  overt  act,  though  absent  at  the 
time.^ 

§  113.  Where  threatening  letters,  or  libels,  or  forged  instru- 
ments are  written  in  one  county,  and  sent  by  mail  into  -_ 
another,  and  there  received  by  the  person  to  whom  ad-  case  of  ii- 
dressed,  it  has  been  ruled  that  an  indictment  therefor  ten  and 
should  be  found  in  the  latter  county,*  though  an  in-  ^^    ®°*^' 
dictment  lies  also  in  the  county  where  the  letter  was  mailed.^ 

When  the  prisoner,  in  a  begging  letter,  which  contained  false 
pretences,  and  was  addressed  to  the  prosecutor,  who  resided  in 
Middlesex,  requested  him  to  put  a  letter,  containing  a  post-office 
order  for  money,  in  a  post-office  in  Middlesex,  to  be  forwarded 
to  the  prisoner's  address  in  Kent,  it  was  held  that  the  venue 
was  rightly  laid  in  Middlesex,  as  the  prisoner,  by  directing  the 
money  order  to  be  sent  by  post,  constituted  the  postmaster  in 

Sute  V.  Bartlett,  11  Vt  650;  though  *  Supra,  §  111.    For  authorities  see 

see  contra^  Com.  o.  Uprichard,  3  Gray,  Whart  Grim.  Law,  8th  ed.  §  139  7. 

434.  •  R.  o.  Girdwood,  1  Leach,  142 ; 

^  Whart   Grim.   Law,  8th   ed.    §  Gom.  v.  Blauding,  8  Pick.  304;  Peo- 

1810.  pie  V.  Grriffin,  2  Barb.  427;  People  v, 

<  Supra,  §  102.  Rathbun,    21   Wend.    633 ;     Whart. 

•  Whart.   Grim.  Law,  8th  ed.  §§  Grim.  Law,  8th  ed.  §  1620. 

248,  279;  R.  v.  Jones,  4  Goz  G.  G.  *  Whart.   Grim.    Law,  8th  ed.   §§ 

198,  cited  infra,  §  113;  R.  o.  Garrett,  288,  1620;  R.  v.  Burdett,  4  B.  &  A. 

6  Cox  G.  G.  260 ;  S.  (?.,  Dears.  232;  95;  Perkins's  case,  2  Lew.  150;  2  East 

R.  V.  Johnson,  7  East,  65 ;  Gom.  v,  P.  G.  420 ;  R.  v,  Jones,  4  Goz  G.  G. 

Smith,  11  Allen,  243 ;  State  v.  Grady,  198;  1  Den.  G.  G.  551 ;  U.  S.  v.  Wor- 

34  Conn.   119;  People  v,    Adams,  3  rail,  2  Dall.  388;  Whart.  St.  Tr.  189. 

Denio,  190;  1  Gomst.  173.    See  State  As  to  libel  see  Dana's  case,  7  Ben.  1, 

V.  Wyckoff,  2  Vroom,  65 ;    Gom.  r.  where  it  was  not  contested  that  the 

Gillespie,  7  S.  &  R.  469;  Bloomer  v.  place  of   reception  had  jurisdiction, 

State,  48  Md.  321;  and  discussion  in  though  the  case  was  decided  on  other 

Whart.  Grim.  Law,  8th  ed.  §§  279,  grounds.    As  to  proof  of  publication 

280,  and  notes  thereto.  of  libel  in  a  particular  place  see  Whart. 

Grim.  Law,  8th  ed.  §  1620. 

99 


§  114.] 


EVIDENCE  m  CRIMINAL  CASES. 


[chap.  m. 


Middlesex  his  agent  to  receive  it  there  for  him  ;  and  that  conse- 
quently there  was  a  receipt  of  the  money  order  by  the  prisoner.^ 

A  challenge  to  fight  a  duel  in  another  State  is  as  indictable  as 
a  challenge  to  fight  a  duel  in  the  State  where  the  challenge  is 
sent.* 

A  letter  containing  an  offer  to  bribe  a  public  officer  is  as  in- 
dictable in  the  place  where  it  is  mailed  ^  as  it  is  in  the  place 
where  it  is  received  and  opened. 

rV.   WBnTEN  INSTRUMENTS  AND  RECORDS. 

§  114.  When  an  indictment  undertakes  to  set  forth,  as  in 
forgery  or  libel,  a  document  according  to  its  "  tenor," 
"tenor"  or  **  as  follows,"  then  any  variance  as  to  the  words  of 
variance  the  document,  unless  such  variance  be  mere  fault  of 
18  fatal.  spelling,  is  fatal.^  But  it  is  otherwise  as  to  the  vari- 
ance of  a  letter,  amounting  only  to  misspelling.^  Nor  is  it  nec- 
essary that  the  vignettes  and  figures  on  the  margin  of  a  note 
should  be  copied  in  the  indictment,^  though  if  set  forth  a  va- 
riance may  be  fatal.^ 

A  contraction  of  a  word  to  an  initial  letter  is  a  material  vari- 
ance.® 


1  R.  V.  Jones,  4  Cox  C.  C.198;  1 
Den.  C.  C.  551 ;  1  £ng.  L.  &  £q.  5SS. 
See  Whart.  Crim.  Law,  8th  ed.  §§ 
288,  1774. 

>  State  V.  Farrier,  1  Hawks,  487; 
State  V.  Taylor,  1  Const.  R.  107;  S 
Brev.  243.  See  B.  v.  Williams,  2 
Camp.  606 ;  Ivey  v.  State,  12  Ala. 
276;  Whart.  Crim.  Law,  8th  ed.  § 
1774. 

•  U.  S.  w.  Worrall,  2  Dall.  888. 

*  Whart.  Cr.  PI.  &  Pr.  §§  168, 178; 
Whart.  Crim.  Law,  8th  ed.  737;  1 
Leach,  78;  2  Leach,  660,  661 ;  2  East 
P.  C.  976  ;  U.  S.  V.  Keen,  1  McLean, 
429;  State  v.  Bonney,  34  Me.  383; 
State  V.  Witham,  47  Me.  165;  State 
V.  Bean,  19  Vt.  530;  Com.  v.  Wright, 
1  Cush.  66;  Com.  v.  Ray,  3  Gray, 
441 ;  State  v.  Farrand,  3  Halst.  336 ; 
Dana  v.  State,  2  Oh.  St.  91 ;  People  v. 
Marion,  28  Mich.  255. 
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»  Whart.  Cr.  PL  &  Pr.  §  178;  1 
Leach,  192;  Doagl.  193,  194;  R.  v. 
Drake,  Salk.  660 ;  R.  v.  Wilson,  2  C. 
&  E.  527;  1  Den.  C.  C.  284;  2  Cox  C. 
C.  426;  U.  S.  V.  Hinman,  1  Bald. 
292;  U.  S.  V.  Borroughs,  3  McL.  405; 
State  V.  Bean,  19  Vt.  530;  Com.  r. 
Riley,  Thach.  C.  C.  67  ;  Com.  v.  Par- 
menter,  5  Pick.  279 ;  People  v.  War- 
ner, 5  Wend.  271;  State  o.  Weaver, 
13  Ired.  491.  As  to  clerical  errors 
see  Wh.  Cr.  PI.  &  Pr.  §§  273-5. 

*  Sute  V.  Carr,  5  N.  H.  367 ;  Com. 
V.  Bailey,  1  Mass.  62;  Com.  v.  Tay- 
lor, 5  Cush.  605 ;  People  v.  Franklin, 
3  Johns.  Cas.  299;  Com.  v.  Searle,  2 
Binn.  332;  Buckland  r.  Com.  8  Leigh, 
732;  Griffin  v.  State,  14  Oh.  St.  55; 
Whart.  Crim.  Law,  8th  ed.  §  731. 

'  Griffin  v.  State,  14  Oh.  St.  55. 
See  Buckland  v.  Com.  8  Leigh,  732. 

•  R.  V.  Barton,  1  Mood.  C.  C.  141 ; 


CHAP,  m.]  WRITTEN  INSTRUMEKTS  AND  RECORDS.  [§  114  a. 

A  variance  in  a  translation,  so  that  the  translation  does  not 
give  the  sense  of  the  original,  is  fatal.^ 

Parts  of  a  document  which  are  extraneous  to  that  on  which 
the  prosecution  rests  need  not  be  set  out  in  the  indictment.^ 

§  114  a.  The  pleading  of  documents  is  discussed  at  large  in 
another  work,  where  it  is  shown  that  when  the  words  pleading, 
of  a  document  are  material  they  should  be  set  forth  ;•  ^' 
that  in  such  case  the  indictment  should  purport  to  set  forth  the 

K  V.  Inder,  2  C.  &  K.  685;  Com.  v,  designation  of  the  persons  composing 

Keams,  1  Ya.  Cas.  109.  the  corporation,  who  made  themselves 

1  Whart.  Crim.  Law,  8th  ed.  §  729;  liable  for  the  payment  of  the  note,  and 

R.   o.   Goldstein,  R.   &  R.  473.     As  that  there  was  no  variance  or  repug- 

to  translations  from  Chinese  see  Peo-  nancy  between  the  tenor  and  purport, 

pie  p.  Ah  Woo,  "28  Cal.  208.  State  t7.  Calvin,  Chaiiton,  151.    Bat 

*  R.  r.  Testick,  1  East,  181  n;  Com.  an  indictment  for  forging  a  writing, 

r.  Ward,  2  Mass.  397 ;  Com.  v.  Ad-  describing  the  same  as  purporting  to 

ams,   7  Met.   50 ;  Com.  v,  Perkins,  7  be  signed  by  the  president  and  direc- 

Grat.  654 ;  Simmons  v.  State,  7  Ham.  tors  of  a  bank,  and  setting  out  the 

116 ;  Wh.  Cr.  PI.  &  Pr.  §  180.    That  forged  writing  verbatim,  but  upon  the 

matters  of  mere  surplusage  need  not  face  of  it  not  appearing  to  have  been 

be  set  out    see  also  Whart.    Crim.  by  order  of  the  president  and  direc- 

Law,  8th  ed.  §  733.  tors,  is  bad.  State  v,  Shawley,  5  Hayw. 

It  has  been  held  a  variance  where  256. 
the  instrument  alleged  to  be  forged  On  an  indictment  for  forging  a  rail- 
was  set  out  as  an  acquittance,  or  dis-  road  ticket,  expressed  on  its  face  to 
charge  for  forty-eight  dollars,  and  the  be  '*  good  for  this  day  only,"  a  de- 
paper  on  its  face  showed  an  order  for  scription  of  the  ticket,  as  signifying 
forty-eight  dollars,  but  contained  on  to  the  holder  that  it  must  be  used 
its  back  a  farther  order  for  one  dollar,  continuously  and  without  stopping  at 
State  V.  Handy,  20  Me.  81.  And  an  intermediate  stations,  after  once  en- 
indictment  describing  a  note  as  pay-  tering  the  cars,  is  a  fatal  variance, 
able  to  Henry  C.  Dorsey,  on  Decem-  Com.  v,  Ray,  3  Gray,  441. 
ber  11,  is  not  sustained  by  proof  of  Where  a  forged  paper  was  passed 
a  note  payable  to  Henry  Pinkham,  by  a  prisoner,  bearing  date  in  1828, 
and  due  the  7th  and  10th  of  Decem-  andimmediately  after,  with  the  k no wl- 
ber.  State  v.  Snell,  9  R.  I.  112.  edge  of  the  holder,  the  prisoner  al- 
Where  an  indictment  charged  that  tered  the  date  to  1827,  and  the  in- 
an  alleged  coanterfeit  bill  was  a  note  dictment  set  forth  its  tenor  and  de- 
parporting  to  be  a  note  of  the  P.  &  scribed  it  as  dated  in  1827,  it  was  held 
M.  Bank  of  South  Carolina,  which  that  the  paper  was  proper  evidence  to 
was  the  name  given  by  the  charter,  go  to  the  jury  in  support  of  the  in- 
but  the  tenor  of  the  note  as  set  forth  dictment,  notwithstanding  the  proof 
was  **  the  President,  Directors,  &  that  it  bore  date  in  1828  when  passed. 
Co.,"  as  in  the  note,  it  was  held  that  Huffman  v.  Com.  6  Rand.  (Va.)  685. 
the  statement  in  the  note  was  a  mere        *  Wh.  Cr.  PI.  &  Pr.  §  167. 
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EVIDENCE  IN  CRIMINAL  CASES. 


[CHAP.  m. 


words ;^  that  "purport"  means  "effect,"  and  "tenor"  means 
"  contents  ; "  •  that  "  manner  and  form,"  "  purport  and  effect," 
and  "  substance  "  do  not  imply  verbal  accuracy,'  that  quotation 
marks  are  not  sufficient  to  indicate  tenor,^  that  a  document  lost 
or  in  defendant's  hands  need  not  be  set  forth ;  ^  that  this  rule  is 
not  affected  by  the  prosecutor's  negligence  ;  ^  that  the  production 
of  a  document  alleged  to  be  destroyed  is  a  fatal  variance ;  ^  that 
extraneous  parts  of  a  document  need  not  be  set  forth ; '  that  a 
foreign  or  insensible  document  must  be  explained  by  aver- 
ments ;  ^  and  that  statutory  designations  of  documents  must  be 
followed.^^  ^*  Receipt,"  it  will  be  seen,  includes  all  admissions  of 
payment ;  ^^  "  Acquittance,"  a  discharge  from  duty ;  ^  "  Treas- 
ury Notes  "  may  be  stated  as  such ;  ^  "  Money"  may  be  treated 
as  convertible  with  currency ;  ^*  "  Obligations  "  and  "  Undertak- 
ings "  are  unilateral  engagements  ;  ^  and  "  Property  "  is  what- 
ever may  be  appropriated.^'  Other  definitions  of  statutory  des- 
ignations will  be  given  hereafter.^^  It  will  be  also  seen  that 
though  the  designation  is  sufficient,  yet  if  the  indictment  pur- 
ports to  give  words,  a  variance  may  be  fatal.-^* 

It  should  be  added,  that  the  rigor  of  the  common  law  has 
been  modified  in  most  jurisdictions  by  statutes  which  permit 
amendments  of  the  indictment  to  be  made,  in  cases  of  variance, 
at  the  discretion  of  the  court.^^  Such  statutes  have  in  several 
instances  been  held  constitutional.^ 

§  115.  In  respect  to  records  great  care  is  necessary,  as  any 
AccaracY  variance  will,  at  common  law,  be  fatal.^^  Thus,  at 
torecordsf  common  law,  if  the  whole  record  to  which  perjury  is 


1  Whart.  Cr.  PI.  &  Pr.  §  168. 
«  Ibid.  §  169. 

•  Ibid.  §  1 70. 

•  Ibid.  §175. 
»  Ibid.  §  1 76. 

•  Ibid.  §  178. 
»  Ibid.  §179. 

•  Ibid.  §  180. 

•  Ibid.  §  181. 

»  Ibid.  §182.    Infra,  §116  a. 
"  Ibid.  §  185. 
"  Ibid.  §  186. 
"  Ibid.  §  189  ff. 
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w  Ibid.  §  190. 

"  Ibid.  §§  198,  199. 

»  Ibid.  §  201. 

"  Infra,  §  116  a. 

M  Ibid.  §  188. 

w  Ibid.  §  90. 

»  Ibid.  §  90-1. 

»  Pope  V.  Foster,  4  T.  R.  690 ; 
Woodford  v.  Ashley,  11  East,  508;  2 
Saund.  291  5;  U.  S.  v.  Bowman,  2 
Wash.  C.  C.  828;  U.  S.  v.  M'Neal,  1 
Gallison,  887;  Com.  v.  Monahan,  9 
Gray,  116. 


CHAP,  ni.]  WRITTEN  INSTBUMENTS  AND  BECORDS.  [§  116  a. 


incidental  is  not  accurately  set  forth,  there  must  be  an  ac- 
quittal.^ 

§  116.  Whenever  the  object  is  merely  to  give  the  legal  char- 
acter of  the  document,  as  in  indictments  for  larceny  When 

loffftl  effect 

and  receiving  stolen  goods,  it  is  only  necessary  to  de-  is  given,  it 
scribe  the  document  by  its  general  designation,  with-  jf^p^f"*^ 
out  setting  out  its  words.    In  such  cases  there  will  be  JJjSf^'^n. 
no  variance  if  the  legal  effect  of  the  document  be  ac-  ^^^f™"- 
curately  given.* 

§  116  a.  The  general  designation  of  a  document  in  cases  of 
larceny,  embezzlement,  false  pretences,  and  the  like,  General 
when  this  designation  is  the  only  mode  of  identifica-  fi*"'^^ 
tion,  must  be  proved  as  laid.  be  accu- 

A  ^*  deed,     for  mstance,  must  be  sustamed  by  the 
production  of  a  document  under  seal,  of  primd  facie  validity  for 
the  transfer  of  legal  rights.'     Under  ^'undertaking"  may  be 
put  in  evidence  a  guarantee,^  and  an  I  O  U.^ 

Under  *'  money  "  may  be  put  in  evidence  whatever  is  a  legal 
tender.* 

In  what  way  legal  tenders  and  national  currency  in  the  United 
States  are  to  be  described  depends  upon  local  statutes,  and  is 
elsewhere  discussed.^ 

Under  ^'  goods  and  chattels  "  may  be  introduced  whatever  is 
the  subject  of  common  law  larceny.' 


>  See  fully  Whart.  Crim  Law,  8th 
ed.  §  1814. 

«  Whart.  Cr.  PI.  &  Pr.  §§  182  et 
ieq.;  Starkie's  C.  P.  217;  Craven's 
caae,  2  East  P.  C.  601;  U.  S.  v.  Keen, 
1  McLean,  429 ;  U.  S.  v»  Burroughs, 
8  McLean,  405 ;  Com.  v.  Richards,  1 
Mass.  SS7;  Com.  o.  Sawtelle,  I  Cush. 
142;  Com.  v.  Cahill,  12  Allen,  540; 
People  V.  Holbrook,  18  Johns.  10; 
People  V.  Wiley,  8  Hill,  194;  People 
V.  Jones,  5  Lansing,  840;  Com.  v. 
Boyer,  1  Binn.  201  ;  Stewart  v.  Com. 
4  S.  &  R.  1 94 ;  State  v.  Rout,  8  Hawks, 
618;  Merrill  v.  State,  45  Miss.  651. 
If,  however,  the  indictment  under- 
takes to  set  forth  the  document,  in- 
stead of   giving  its   general   effect. 


then  the  document  must  be  set  forth 
correctly,  and  at  common  law  a  vari- 
ance is  fatal.  Supra,  §  114;  Whart 
Cr.  PI.  &  Pr.  §  182;  U.  S.  ».  Keen, 
1  McLean,  429. 

«  R.  ».  Fauntleroy,  1  C.  &  P.  421;  1 
Mood.  C.  C.  52;  R.  v.  Lyon,  R.  &  R. 
255.  See  R.  v.  Morton,  12  Cox  C.  C. 
456;  L.  R.2  C.  C.  22. 

*  R.  ».  Joyce,  10  Cox  C.  C.  100;  L. 
&  C.  576;  R.  t7.  Reed,  2  Mood.  C.  C. 
62. 

*  R.  o.  Chambers,  L.  R.  1  C.  C.  841. 

•  R.  w.  West,  7  Cox  C.  C.  188; 
Dears.  &  B.  109;  R.  v,  Godfrey,  Dears. 
&  B.  426. 

»  Whart.  Cr.  PI.  &  Pr.  §  189  a. 

•  Whart.  Or.  PL  &  Pr.  §  191,  q.  w. 
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§  116  a.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  HI. 

"  A  warrant  '*  for  the  payment  of  money  includes  any  writing 
on  which  SLprimd  facie  case  could  be  made  out  for  the  delivery 
of  goods  or  money.^  An  "order"  implies,  in  addition,  some 
sort  of  primd  facie  mandatory  power  ;  *  a  request  includes  mere 
invitation  .* 

Under  the  term  **  personal  goods  "  may  be  proved  money  and 
bank  notes,^  but  not,  it  seems,  under  the  title  ^^  goods  and  chat- 
tels." ^ 

"  A  bank  note  of  the  value,"  &c.,  may  be  sustained  in  Massa- 
chusetts by  proof  of  the  note  of  any  bank  authorized  by  the 
laws  of  the  Commonwealth,®  In  most  States,  however,  the 
practice  is  to  specify  the  bank,  which  specification  must  be 
proved J 

"Bond"  is  not  sustained  by  proof  of  a  document  not  under 
seal.® 

"  Bill  of  exchange  "  is  not  sustained  when  the  paper  is  so 
defective  as  not  to  amount  to  a  negotiable  bill.^ 

"  Promissory  note  "  may  be  sustained  by  proof  of  a  due  bill,^® 
and  of  a  bank  note,  when  the  statute  does  not  specially  classify 
guch  securities ;  ^^  nor  is  it  necessary  that  such  a  note  should  be 


as    to   how    far  *♦  bank-notes  "    and  C.  P.  217 ;  Whart.  Cr.  PI.  &  Pr.  §  189. 

**  tickets  "  are  goods  and  chattels.  That  an  undue  specification  may  lead 

^  Ibid.  §  198.  to  a  variance  see  R.  v.  Craven,  R.  & 

«  Ibid.  §  194.  R  14. 

*  Ibid.  §  195.  When  the  indictment  averred  the 

*  U.  S.  V.  Moulton,  5  Mason,  537.  note  to  be  issued  by  *'  the  Bank  of 

*  State  V,  Calvin,  2  Zabr.  207.  N.,"  and  the  note  on  its  face  appeared 

*  Com.  V.  Bichards,  1  Mass.  dS7;  to  have  been  issued  by  the  **Presi- 
Larned  v.  Com.  12  Met.  240;  Com.  dent  and  Directors  of  The  Bank  of 
V.  Sawtelle,  11  Cush.  142;  Com.  v.  Ca-  N.,"  the  variance  was  held  to  be  fatal, 
hill,  12  Allen,  540;  Eastman  o.  Com.  State  v.  Williamson,  8  Murph.  216. 

4    Gray,   416;    Com.   v.   Grimes,    10  '  Salisbury  o.  State,  6  Conn.  101. 

Gray,  470.  »  R.  v.  Curry,  2  Mood.  C.  C.  218; 

7  R.  V.Jones,  Dougl.  800;  1  Leach,  R.  v.  Mopsey,  11  Cox  C.  C.  148;  Peo- 

79;  R.  V.  Reading,  2  Leach,  590;  2  pie  v.  Howell,  4  Johns.  296,  and  other 

East  P.  C.  952  ;  Salisbury  v.  State,  cases  cited  Whart.  Cr.  PI.  &  Pr.  § 

6  Conn.  101 ;  People  v.  Holbrook,  18  187. 

Johns.  10;  People  v.  Wiley,  8  Hill,  ^o  People  v.  Finch,  5  Johns.  287. 

194;  People  V.  Jackson,  8  Barb.  687;  ^^  See  cases  cited  Whart.   Cr.  PI. 

Spangler  v.  Com.  8  Binn.  588;  Grum-  &  Pr.  §  188;  Com.  v.  Butts,  124  Mass. 

mond  0.  State,  Wilcox,  510;  State  v,  449;  Com.  v.  Gallagher,   126   Mass. 

Rout,  8  Hawks,  618.    See  Starkie's  54;  Com.  v.  Griffiths,  126  Mass.  252. 

104 


CHAP,  in.]  WRITTEN  INSTRUMENTS  AND  RECORDS.  [§  117. 

locally  negotiable.^  Even  an  imperfect  instrument,  if  suscepti- 
ble of  being  put  in  suit,  may  be  offered  under  the  name  of  a 
"  promissory  note."  ' 

It  should,  however,  be  observed  that  the  distinctions  above 
noticed  are  conditioned  upon  the  terms  of  the  statutes  under 
which  they  may  arise.  If  a  statute,  for  instance,  should  make 
it  larceny  to  steal  all  ^*  undertakings "  for  the  payment  of 
money,  then  bonds  and  notes  could  be  put  in  evidence  under  the 
general  designation  of  "undertaking."  If  the  statute,  however, 
should  say  ^^  undertakings,  bonds,  or  notes,"  then  the  distinction 
between  undertakings,  bonds,  and  notes  must  be  maintained  in 
the  indictment. 

§  117.  The  usual  practice  is,  where  a  variance  is  plain,  not 
to  allow  the  instrument  to  go  in  evidence ;  but  if  the   ^i^^q  ^^ 
forged  writing  is  uncertain,  and  susceptible  of  being  J*"b?fuf 
read  as  agreeing  with  the  words  stated  in  the  indict-  cbm  is  for 
ment,  the  jury  are  to  pass  on  the  question  of  fact.^    An 
undecipherable  inscription  need  not  be  averred  or  proved.^ 

^  Story  on  Bills,  §  90 ;  Sibley  v.  thereupon  overruled  the  motion  to  ex- 

Fhelps,  6  Cush.  172;  People  v.  Brad-  dade,  and  permitted  evidence  to  be 

ley,  4  Parker  C.  R-  245.  given  of  the  note  thus  produced.    It 

•  Com.  V,  Dallinger,  US  Mass.  489.  was  held  by  the  court  of  errors  that 

•  Turpin  v.  State,  19  Oh.  St.  640.  the  action  of  the  court  below  was  right 
Bat  see  Oneil  v.  State,  48  Ga.  66.  Buckland  v.  Com.  8  Leigh,  732 ;  and 

On  a  trial  for  passing  a  counter-  see  U.  S.  v.  Mason,  12  Blatch.  197. 
felt  bank  note,  the  defendant  moved        In  Com.  v.  Gateley,  126  Mass.  52, 

to  exclude  the  note  from  going  to  the  the  indictment  charged  D.  with  the 

jury,  on  the  ground  that  the  name  embezzlement  of  treasury  notes  and 

of  one  of  the  firm  of  engravers,  set  national  bank  bills.      The  evidence 

out  in  the  description  of  the  note  in  showed  that  D.  was  intrusted  by  his 

the  indictment,  did  not  appear  on  the  employer  with  a  bank  check  payable 

note  produced;  the  attorney  for  the  to  bearer,  for  the  purpose  of  paying 

Commonwealth  proved  that  when  he  a  note,  without  any  direction  whether 

drew  the  indictment  he  had  been  able  to  pay  the  note  with  the  check  or  to 

to  make  out  the  name  on  the  note  from  draw  the  money  on  the  check  and 

hia  knowledge  that  one  of  the  firm  of  then  pay   the  note;    that    generally 

engravers  bore  that  name,  though  he  notes  were  paid  with  checks,  but  the 

could  not  say  he  would  have  been  practice  was  not  uniform;  that  while 

able  to  do  so  without  the  knowledge  the  check  was  in  D.'s  possession  he 

of  the  fact,  but  that  the  word  had  made  up  his  mind  to  take  his  em- 

since  become  indistinct,  he  supposed,  ployer*s  funds  in  his  possession  and 

by  handling  the  note;  the  court  below  use  them;  and  drew  the  money  on  the 

*  U.  S.  o.  Mason,  12  Blatch.  497. 
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§  118.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  III. 

§  118.  Where  the  document  on  which  the  case  rests  is  de- 
Lost  or  nn-  stroycd,  lost,  or  in  the  possession  of  the  defendant  be- 
d^umenu  ^ovQ  bill  found,  it  wiU  be  sufficient  to  set  forth  the 
°rov  ^  substance  and  effect  of  the  document,  averring  at  the 
bj  parol,  same  time,  as  an  excuse  for  its  non-publication,  its  loss^ 
destruction,  or  detention,  as  the  case  may  be.  In  such  case  it 
will  be  admissible  on  trial  to  give  parol  evidence  of  the  docu- 
ment, and  such  evidence,  if  there  be  no  substantial  variance^ 
will  sustain  the  indictment.^  In  England,  where  the  document 
is  in  the  defendant's  hands,  the  practice  is  to  give  notice  to  the 
defendant  to  produce  the  writing  at  the  assize,  so  that  it  may  be 
brought  before  the  grand  jury.  Such  notice,  however,  as  will 
hereafter  be  seen,  is  not  considered  necessary  wherever  the  in- 
dictment in  itself  is  a  notice.^  Thus,  on  a  trial  of  an  indictment 
for  stealing  a  bank  bill,  where  the  bill  is  in  the  defendant's  pos- 
session, it  is  not  necessary  to  account  for  the  non-production, 

check.    It  was  ruled  that  the  question  on  an  attorney  who  had  served  a  no- 

of  variance  was  for  the  jury.  tice  on  behalf  of  the  prisoner,  as  to 

It  has  been  ruled  in  Alabama  that  an  application  to  bail  him  upon  the 

a  demurrer  to  an  indictment  for  for-  charge,  is  sufficient.    R.  v.  Boucher, 

gery,  on  account  of  a  variance  be-  1  F.  &  F.  486  —  Martin.    An  indict- 

tween  the  instrument  described  there-  ment  alleged  that  the  prisoner,  being 

in  and  that  offered  in  evidence  at  the  in  the  employ  of  the  post-office,  stole 

trial,   cannot  be  considered  by  the  a  post-letter,  to  wit,  a  post-letter  di- 

court,  unless  oyer  of  the  instrument  rected  and  addressed  as  follows,  that 

is  craved.   Butler  v.  State,  22  Ala.  42.  is  to  say  (setting  out  the  address). 

But  the  proper  course  is  not  to  demur,  which  contained  property.     At  the 

but  to  take  advantage  of  the  variance  trial,  a  witness  having  deposed  that 

under  the  plea  of  not  guilty.  he  employed  a  man  to  post  a  letter 

*  Infra,  §  199-212;  Whart  Cr.  PI.  containing  the  property  in  question,  it 

&  Pr.  §  176;  R.  V.  Haworth,  4  C.  was  held  that  he  might  be  asked  how 

&  P.  254;  R.  V,  Hunter,  4  C.  &  P.  that  letter  was  addressed,  though  no 

128;  R.  r.  Vernon,  12  Cox  C.  C.  158;  notice  to  produce  the  letter  had  been 

R.  w.  Colucci,  8  F.   &  F.  103;  Bu-  given.    R.  v.  Clube,  8  Jur.  N.  S.  698 

Cher  y.  Jarrett,  3  B.  &  P.  145;  U.  —Pollock.    See  infra,  §§  216-8. 
S.  V.  Britton,  2  Mason,  464 ;   People        An  obscene  picture  need  not  be 

v.  Kingsley,  2  Cow.  522;  People  v.  copied  in  the  indictment,  though  if 

Badgelcy,    16   Wbud.    53;    State    v.  the  effect  of  the  picture  be  generally 

Parker,   1    Chipman,   298 ;    State  v,  misdescribed,  this  will  be  a  fatal  va- 

Potts,  4  Halst.   26;    Com.    v.  Mes-  riance.     Com.  o.  Dejardin,  126  Mass. 

senger,   1   Binn.    274;    Pendleton   v.  46.     As  to  obsoene  documents  gener- 

Com.  4  Leigh,  694;  State  v.  Davis,  ally  see  Whart.  Crim.  PI.  &  Pr.  §  177. 
69  N.  C.  313 ;  Thompson  v.  State,  SO        >  Infra,  §  216,  and  cases  in  note, 

Ala.  28.    Service  of  notice  to  produce  supra. 
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CHAP,  m.]  WORDS  SPOKEN.  [§  120  a. 

the  fact  of  the  mdictment  being  found  being  safficient  notice 
to  the  defendant  to  produce.^  And  though  an  indictment  for 
passing  counterfeit  money  purport  to  set  forth  the  counterfeit 
note  according  to  its  tenor,  and  contain  no  averment  of  its  loss 
or  destruction,  the  production  of  the  note,  it  has  been  held,  may 
be  dispensed  with,  upon  proof  that  the  same  has  been  mutilated 
and  destroyed  by  the  defendant,  and  other  evidence  of  its  con- 
tents may  be  admitted,^  though  the  more  correct  course  is  to 
aver  such  mutilation  or  destruction,  if  it  took  place  before  the 
finding  of  the  indictment.  And  as  an  accomplice  is  presumed 
to  destroy  letters  implicating  him  in  guilt,  it  is  not  necessary,  it 
has  been  said,  to  prove  diligent  search  for  such  letters,  in  order, 
on  general  proof  of  their  loss,  to  give  parol  evidence  of  their 
contents.'  But  should  a  document,  alleged  to  have  been  de- 
stroyed, turn  up  on  the  trial,  the  variance  is  fatal.^ 

§  119.  Where  it  is  claimed  that  a  document  is  lost,  the  proof 
of  the  loss  must  be  satisfactory  and  full,  to  enable  Lonmust 
parol  evidence  to  be  given  of  its  contents.*    Negligence  toriiy***^*^" 
by  prosecutor  in  leading  to  loss  does  not  necessarily  ex-  '^<^^^- 
elude  secondary  evidence.* 

§  120.  When  public  justice  requires,  the  court  may  Inspection 
make  before  the  trial  an  order  on  the  prosecution  to  ordend. 
produce  papers  for  the  defendant's  inspection.^ 

V^  WOBDS  SPOKEN. 

§  120  a.  When  the  indictment  avers  words  spoken,  it  is  enough 
if  there  is  a  substantial  accordance  between  the  words  Words 

spoken  to 

as  laid  and  the  words  as  proved.     But  any  variance  of  besubstan- 
sense  will  be  fatal.'     Any  portion  of  the  words  laid,   p^^d. 

^  People  p.  Holbrook,  18  Johns.  90;  v.  Bradley,  1  Hayw.  408;    State  v. 

Com.  V.  Messenger,  1  Binn.  274.  Coffey,  N.  C.  Term  R.  272;  State  o. 

*  State  V.  Potts,  4  Halst.  26.  Ammons,  3  Marph.  1 23. 

*  U.  8.  9.  Doebler,  1  Bald.  519.  An  indictment  for  sedition  alleged 
^  Smith  9.  State,  33  Ind.  159.  *'that  the  defendant,  amongst  other 

*  Infra,  §  206.  words  and  matter,  uttered  the  words 

*  Infra,  §  201 ;  State  v.  Taunt,  16  and  matter  following,"  and  then  set 
Minn.  109.  out  several  sentences  as  though  they 

^  R  V.  Colocci,  8  F.  &  F.  103.    In-  had  been  uttered  continuously.     The 

fra,  §  566.  evidence   showed  that  they  had  not 

*  Fost.  194;  R.  V.  Layer,  8  Mod.  been  so  uttered,  hut  that  the  sentences 
33;  Whart.  Cr.  PI.  &  Pr.  §  203  ;  Peo-  had  been  selected  from  different  parts 
pie  V.  Warner,  5  Wend.  271;  State  107 


§  121.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  IH. 

complete  in  itself,  and  constituting  an  indictable  offence,  will 
sustain  the  indictment.^ 

VI.  GOODS,  NUMBERS,  AND  SUMS. 

§  121.  The  description  of  articles  of  personal  property,  aa 
Articles  given  in  the  indictment,  must  be  substantially  proved, 
m^rt^be^  SO  that  (1.)  Award  of  restitution  may,  if  proper,  be 
■uhstan-  given ;  (2.)  The  defendant  may  be  protected  from  fur- 
proved,  ther  proceedings  on  the  same  charge ;  (8.)  Sentence 
may  be  duly  graded  ;  and  (4.)  The  offence  may  be  individuated 
in  a  court  of  error.^  And  this  will  be  the  case  even  when  the 
goods  are  described  in  the  indictment  with  unnecessary  particu- 
larity, unless  the  unnecessary  part  of  the  description  can  be  re- 
jected as  surphis^e.^  But  it  has  been  held  that  ^'  thirty  yards 
of  cloth"  and  "one  coat"  sufficiently  describe  "one  piece  of 
cassimere  "  and  "  one  blue  pilot  cloth  coat,"  which  it  was  proved 
the  defendant  stole,*  and  "  fifty  pounds  of  flour,  of  the  value  of 
six  cents,"  has  been  held  to  be  sustained  by  proof  of  a  bag  of 
flour  which  cost  five  dollars,  although  there  was  no  proof  of  its 
weight.'^  On  the  other  hand,  an  averment  of  stealing  a  plough- 
share has  been  held  not  to  be  sustained  by  proof  of  stealing  a 
plough.^    And  in  a  case  decided  in  Massachusetts  in  1876,  where 

of  the  speech,  other  matter  interven-  jury  Bee  Whart.  Crim.  Law,  8th  ed. 

ing  between  them.    It  was  held  that  §§  1297  et  seq.y  1813. 

there  was  no  variance,  and  that  if  ^  Com.  v,  Kneeland,  20  Pick.  206. 

any  portions  of  the  speech  omitted  '  Arch.  C.  P.  66 ;  Com.  v.  James, 

varied  or  controlled  the  sense  of  those  1  Pick.   876;  People  v.  Jackson,  8 

set  ont,  the  onus  was  upon  the  defend-  Barb.  687 ;  Com.  v.  Wentz,  1  Ashm. 

ant  to  show  it.     B.  v.  Crowe,  8  Cox  269 ;  State  v.  Horan,  Phill.  (N.  C.) 

C.  C.  128.  571;   State    v.   Sansom,   8    Brev.   5. 

The  words  set  out  in  an  indictment  Thus  proof  of  two  boots  for  the  right 

for  sedition  were  these,  "  If  the  Queen  foot  will  not  sustain  an  averment  of 

neglects  to  recognize  the  people,  then  "  a  pair  of  boots."     State  v.  Harris, 

the  people  must  neglect  to  recognize  8  Harring.  559 ;  Whart.  Cr.  PI.  &  Pr. 

the  Queen."    It  was  proved  that  the  §  208.    For  instances  of  variance  see 

word '*  forget "  was  used  in  both  in-  infra,  §§  124-46. 

stances,  and  not  '*  neglect."   This  was  *  R.  v.  Edwards,  R.  &  R.  497.     As 

ruled  a  fatal  variance  as  far  as  that  to  surplusage  see  infra,  §  188.     As  to 

sentence  was  concerned,  and  that  the  what  descriptions  are  surplusage  see 

passage  must  be  struck  out.    R.  o.  infra,  §  146. 

Fussell,  8  Cox  C.  C.  291.  «  Com.  v.  Campbell,  108  Mass.  486. 

As  to  pleading  see  Whart.  Crim.  *  State  v.  Harris,  64  N.  C.  127. 

PI.  &  Pr.  §  208.    As  to  words  in  per-  «  State  v.  Cockfield,  15  Rich.  816. 
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CHAP,  m.]  GOODS,  NUMBERS,  AND  SUMS.  [§  123. 

the  indictment  charged  the  defendant  with  the  larceny  of  a  num- 
ber of  bottles  of  whiskey  and  brandy,  it  was  ruled  that  this  was 
not  sustained  by  proof  that  the  defendant  drew  the  liquor  from 
casks  into  bott^les  he  took  with  him  for  the  purpose.^ 

Questions  of  variance  as  to  goods  are  ordinarily  for  the  jury.^ 
As  will  be  elsewhere  seen,  personal  chattels,  when  the  subjects 
of  an  offence,  must  be  adequately  described  in  the  indictment ; ' 
and  the  certainty  must  be  such  as  to  individuate  the  offence.^ 
Dead  animals  must  be  averred  to  be  such  ;  *  when  only  certain 
articles  of  a  class  are  the  subjects  of  the  offence,  those  articles 
most  be  specified,®  and  minerals  must  be  averred  to  be  detached 
from  realty.7 

§  122.  Coin  must  be  specifically  described,  though  it  co'm  must 
is  for  the  jury  to  determine  whether  the  proof  comes  up  Jjify^^' 
to  the  description.^  proved. 

§  123.  When  several  articles  are  charged,  the  proof  must  ap- 
ply to  one  or  more  of  the  articles.  Hence  an  indict-  p^^^  ^^^ 
ment  charging  a  stealing  of  a  number  of  things  is  not  come  up  to 

,  ,  I.      •  I.   ,,        someone 

supported  except  by  proof  of  some  one  or  more  of  the  article 
specific  things  so  charged.^    Therefore  an  indictment  ^  "^  ' 
chai^ng  a  stealing  of  seventy  pieces  of  the  current  coin  of  the 
realm  called  sovereigns,  of  the  value  of  £10 ;  140  pieces,  &c., 
called  half-sovereigns,  &c. ;  500  pieces,  &c.,  called  crowns,  &c., 

I  Com.  V,  GaTin,  121  Mass.  64.  it  had  had  that  name  from  the  earliest 

*  State  V.  Campbell,  76  N.  C.  261.  period,  and  added,  that  the  original 

*  Whart.  Crim.  PL  &  Pr.  §  206.  groat  of  Edward  III.'s  reign  was 
^  Ibid.  §  208.  larger  and  heavier  than  the  coin  in 

*  Ibid.  §  209.  question  ;   and  that  in  the  queen's 

*  Ibid.  §  210.  proclamation  these  coins  were  called 
^  Ibid.  §  211.  both  groats  and  four-pennjr  pieces,  but 
'  As  to  the  pleading  of  coin  and  the  proclamation  was  not  produced, 

bullion  see  Whart.  Cr.  PL  &  Pr.  §  218.  and  the  inscription  on  the  coin  itself 
As  to  what  descriptions  are  surplus-  was  **  four  pence;"  it  was  held  that 
age  see  infra,  §  146;  and  see  Whart.  if  the  jury,  from  their  own  knowledge 
Crim.  Law,  8Ui  ed.  §  944.  of  the  English  language,  without  con- 
Where  a  person  was  indicted  for  sidering  any  evidence  at  all,  were  of 
nttering  counterfeit  coin,  intended  to  opinion  that  a  groat  and  four-penny 
resemble  and  pass  for  a  **  groat,"  and  piece  were  the  same,  the  prisoner  was 
all  the  witnesses,  except  the  inspector  rightly  indicted,  and  might  be  con- 
of  coin  at  the  mint,  called  it  a  four-  victed.  R.  v.  Connell,  1  C.  &  K. 
penny  piece,  but  the  inspector  called  190. 
it  a  groat,  and  said  he  believed  that        *  See  infra,  §§  1S2,  145. 
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is  not  supported  by  proof  of  a  stealing  of  a  sum  of  money  con- 
sisting of  some  or  other  of  the  coins  mentioned  in  the  indict- 
ment, without  proof  of  some  one  or  more  of  the  specific  coins 
charged  to  have  been  stolen.^ 

When  the  indictment  charges  the  stealing  of  certain  particular 
coin,  there  can  be  no  conviction  for  stealing  other  coin.^  Thus 
where  a  note  is  given  to  a  party  to  change,  he  cannot,  on  an  in- 
dictment for  stealing  the  note,  be  convicted  on  proof  of  steal- 
ing the  change.®  And  where  the  defendant  obtained  a  sover- 
eign from  the  prosecutor,  in  payment  of  a  supposed  debt  of  a 
shilling,  and  the  prosecutor  never  intended  to  part  with  the  sov- 
ereign until  she  received  the  nineteen  shillings  change ;  it  was 
held  that  an  indictment  charging  the  larceny  of  nineteen  shillings 
was  bad,  as  the  case,  if  made  out,  was  that  of  larceny  of  a  sov- 
ereign.* 

§  124.  To  attempt  to  describe  an  animal  exactly  would  be 
Animals  futile.  Cattle,  for  instance,  is  a  generic  term,  and  dogs 
sabstan-      present  numberless  varieties  in  shape,  size,  color,  habit, 


1  R  r.  Bond,  1  Den.  C.  C.  517. 
See  Whart.  Cp.  PL  &  Pr.  §  207. 

«  Archbold's  C.  P.  (ed.  1862),  190; 
Whart  Crim.  Law,  8th  ed.  §  944; 
Whart.  Cr.  PL  &  Pr.  §  219;  R.  v. 
Jones,  1  Cox  C.  C.  105 ;  R.  v.  West, 
Dears.  &  B.  109;  7  Cox  C.  C.  188. 
See,  on  general  principles  of  construe* 
tion,  R.  V.  Amos,  2  Den.  C.  C  65;  1 
Kng.  L.  &  Eq.  592;  T.  &  M.  465. 

P.  bought  a  horse,  and  was  entitled 
to  the  return  of  lOs.  chap  money  out 
of  the  purchase  money,  and  after- 
wards, on  the  same  day,  met  the  seller, 
D.,  and  others  together  in  company, 
and  asked  the  seller  for  the  10«.,  but  he 
said  he  had  no  change,  and  offered  a 
sovereign  to  P.,  who  could  not  change 
it.  P.  asked  whether  any  one  present 
could  give  change.  D.  said  he  could, 
but  would  not  give  it  to  the  seller  of 
the  horse,  but  would  give  it  to  P.,  and 
produced  two  half-sovereigns.  P.  then 
offered  a  sovereign  of  his  own  with 
one  hand  to  D.,  and  held  out  the  other 
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hand  for  the  change.  D.  took  the  sov- 
ereign and  put  one  half-sovereign  only 
into  P.'s  hand,  and  slipped  the  other 
into  the  hand  of  the  seller,  who  re- 
fused to  give  it  to  the  prosecutor  and 
ran  off  with  it.  It  was  ruled  that  the 
indictment  rightly  charged  D.  with 
stealing  a  sovereign.  R.  v.  Twist,  1 2 
Cox  C.  C.  509 ;  1  Green's  C.  C.  44. 

«  Whart.  Crim.  Law,  8th  ed.  §§ 
944,  962,  965. 

*  R.  r.  Bird,  12  Cox  C.  C.  257;  27 
L.  T.  (N.  S.)  800 ;  R.  v.  Gumble,  27 
L.  T.  (N.  S.)  692;  12  Cox  C.  C.  248; 
Lu  R.  2  C.  C.  1.  "  The  word  shil- 
ling  (Blackburn,  J.  12  Cox  C.  C.  259) 
must  be  taken  as  descriptive  of  the 
thing  stolen,  and  must  be  proved.'' 
Archbold's  C.  P.  (ed.  1862)  90;  R.  v. 
Deeley,  1  Mood.  C.  C.  303 ;  R.  v.  Owen, 
1  Mood.  C.  C.  118 ;  R.  v.  Craven,  R. 
&  R.  14 ;  R.  V.  West,  D.  &  B.  109;  R. 
V.  Bond,  1  Den.  C.  C.  517;  R.  v. 
Jones,  1  Cox  C.  C.  105. 


CHAP.  III.]  GOODS,  NUMBERS,  AKD  SUMS.  [§  124. 

and  aptitude ;  and  yet  it  is  sufficient,  at  common  law,  ^^^^^ , 
from  the  fact  that  exhaustiveness  of  description  must  described. 
stop  somewhere,  to  describe  cattle  by  the  general  term  '^  cattle,'* 
or  a  dog  by  simply  the  general  term  "  dog."  ^  Whether  sex 
must  be  stated,  or  degree  of  maturity,  depends  upon  the  statute 
under  which  the  prosecution  is  had.  Where  the  statute  uses  the 
term  "  dog,"  or  "  horse,"  or  "  sheep,"  then  these  terms  are  re- 
garded as  general,  under  which  it  is  not  necessary  for  the  indict- 
ment to  specify  sex  or  age.  On  the  other  hand,  where  the  stat- 
ute makes  a  distinction  between  ^'  horses "  and  ^^  mares,"  or 
between  ^^ sheep"  and  ^'  lambs,"  then  proof  of  a  mare  would  not 
sustain  an  indictment  for  stealing  a  horse,  nor  proof  of  a  lamb 
an  indictment  for  stealing  a  sheep.'    It  must  be  remembered, 

1  People  V.  Littlefield,  5  Cal.  855.  On  an  indictment  for  stealing  a 

See  R.  V.  Gallears,  2  C.  &  K.  981 ;  1  horse,  proof  that  it  was  a  gelding  is 

Den.   C.  C.  501 ;  R.  v.  Beany,  R.  &  a  fatal  variance,  the  statute  making  a 

R.  416;  R.  r.  Welland,  R.  &  R.  494;  distinction  between  horses  and  geld- 

R.  o.  Chard,  R  &  R  488.  ings.     Hooker  v.  State,  4  Ohio,  850; 

*  Under  statutes  making  it  a  felony  Turley  v.  State,  3  Humph.  823.     See 

to  steal  any  ox,  cow,  or  heifer,  where  Whart.  Or.  PL  &  Pr.  §  237 ;  Banks  v. 

the  indictment  charges  the  defendant  State,  28  Tex.  644  ;  Marshall  v.  State, 

with  stealing  a  cow,  proof  of  its  being  81  Tex.  471;  Gholstan  o.  State,   33 

a  heifer  will  not  suffice ;  for  the  stat-  Tex.  842 ;  Persons  v.  State,  3  Tex. 

nte  having  mentioned  both  cow  and  Ap.  240.     Under  a  statute  prohibit- 

heifer  proved  that  the  words  were  not  ing  the  stealing  of  horses,  the  term 

considered  by  the  legislature  as  sy-  korses  is  construed  as  including  mares ; 

nonymous.    R  v,  Cooke,  2  East  P.  C.  State  v,  Dunnavant,  3  Brev.  9 ;  Mar- 

617;  Leach,  128.  See  Parker  v.  State,  shall  v.  Sute,  81  Tex.  471 ;  but  see 

89  Ala.  865;  State  v.  Plunket,  2  Stew,  contra^  Banks  v,  Sute,  28  Tex.  644  ; 

11 ;  Turley  v.  State,  8  Humph.  328.  though  in  South  Carolina  it  was  some- 

For  statutory  dengnations  see  Whart.  what  inconsistently  ruled  that  under 

Cr.  PI.  &  Pr.  §  287.  the  statute  against  hog  stealing,  an 

At  common  law  an  indictment  for  indictment  for  stealing  a  pig  could 

stealing  a  sheep  is  supported  by  proof  not  be  sustained.     State  v,  M'Lain, 

of  the  stealing  of  any  sex  or  variety  2  Brev.  448 ;  and  see  R  v.  Loom,  1 

of  that  animal,  for  the  term  is  nomen  Mood.  C.  C.  160;  R  v.  Puddifoot,  1 

generalissimum.     McCuUy's    case,   2  Mood.  247;  R  v.  Beany,  R.  &  R.  416  ; 

Lew.  C.  C.  272 ;  R  r.  Spicer,  1  Den.  R.  v.  Welland,  R.  &  R  494.    In  £ng- 

C.  C.  82;  1  C.  &  K.  699.    See  Whart.  land,  however,  it  has  been  said  that 

Cr.  PL  &  Pr.  §§  209,  287.    And  an  when  the  name  of  the  grown  animal 

indictment  for  stealing  a  sheep  will  is  gi?en  as  a  nomen  generalissimum^ 

be  supported  by  proof  of  stealing  a  then  the  young  animal  is  included 

lamb.     State  v.  Tootle,  2   Harring.  under  this  general  term.     R  v.  Wel- 

541.     See  R  17.  Spicer,  1   C.  &  K.  land,  R  &  R.  494. 

699.  On  the  other  hand,  where,  under 
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however,  that  although  it  may  be  unnecessary  to  specify  color, 
sex,  or  degree  of  maturity,  yet  such  specification,  if  ventured, 
must  be  proved  as  laid.^  Nor  can  the  term  ^^  live  "  be  rejected 
as  surplusage.  Thus  where  the  prisoner  was  indicted  for  steal- 
ing four  live  tame  turkeys,  and  it  appeared  that  he  stole  them 
alive  in  the  county  of  Cambridge,  killed  them  there,  and  car- 
ried them  into  Hertfordshire,  where  he  was  tried,  the  judges 
held  that  the  word  '^  live "  in  the  description  could  not  be 
rejected  as  surplusage,  and  that  as  the  prisoner  had  not  the 
turkeys  in  a  live  state  in  Hertfordshire,  the  charge  as  laid  was 
not  proved,  and  that  the  conviction  was  wrong.  And  Holroyd, 
J.,  observed  that  an  indictment  for  stealing  a  dead  animal 
should  state  that  it  was  dead;  for  upon  a  general  statement 
that  a  party  stole  the  animal  it  is  to  be  intended  that  he  stole 
it  alive.^  It  is  otherwise,  however,  where  the  animal  has  the 
same  name  living  or  dead.® 

§  125.  A  variance  in  the  number  of  the  goods,  if  the  number 
Tariance  Stated  does  not  constitute  the  essence  of  the  offence,  is 
imma™^*'  immaterial.  The  proof  of  any  one  of  several  articles 
teriai.  duly  pleaded  will  sustain  a  verdict.^  At  the  same 
time,  as  we  have  seen,  where  a  series  of  special  coins  or  notes 
are  averred,  and  the  jury  find  the  defendant  guilty  of  stealing 
some  of  the  coins  or  notes  averred,  but  declaring  that  they  are 
not  able  to  specify  which,  the  conviction  cannot  be  sustained.^ 

Where  an  indictment  charged  the  defendant  with  stealing  five 
certificates  of  shares  of  stock  of  the  number  7,056,  and  the  proof 

an  indictment  under  the  9  Geo.  1,  c.  ^  1  Green.  Ev.  §  65;  Rose.  Or.  £v. 

22,  for  killing  '*  certain  cattle,  to  wit,  102 ;  Turner  v.  State,  S  Heisk.  452. 

one  mare;**   the  OTidence  was  that  ^  R.  v.  Edwards,  R.  &  R.  497. 

the  animal  was  a  colt,  but  of  which  *  R.  v.  Puckering,  1  Mood.   C.  C. 

sex  did  not  appear;  the  prisoner  being  242.    See  Coin,  v,  Beaman,  8  Gray, 

couTicted,  the  judges,  on  a  case  re-  497;  Whart.  Crim.    Law,  8th  ed.  § 

served,  were  of  opinion  that  the  words,  876 ;  Whart.  Cr.  PL  &  Pr.  §  209. 

**a  certain  mare,"  though  under  a  *  See  inf ra,  §  182;  Burn's  Justice, 

videlicet,  were  not  surplusage,  and  that  29th  ed.  by  Ch.  &  Bears,  title  Evi- 

the  animal  proved  to  have  been  killed  dence;  State  v.  Cameron,  40  Vt.  555; 

being  a  colt  generally,  without  specify-  Com.  v.  Williams,  2  Cush.  588;  Com. 

ing  its  sex,  was  not  sufficient  to  sup-  v.  O'Connell,  12  Allen,  451;  Lorton 

port  a  charge  of  killing  a  mare.    R.  v.  State,  7  Mo.  55. 

».  Chalkley,  R.  &  R.  258.  »  R.  v.  Bond,  4  Cox  C.  C.  281 ;  1 

Den.  C.  C.  517. 
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showed  there  was  bat  one  such  certificate,  and  not  a  series  of  five, 
as  alleged,  there  was  a  fatal  variance.^ 

§  126.  It  is  unnecessary  to  prove  the  value  laid  in  the  indict- 
ment unless  the  precise  sum  forms  the  essence  of  the  ^  . 
offence,  or  is  stated  as  a  matter  of  description.^    Thus,  as  to  vaiae 
on  an  indictment  for  extortion,  or  taking  a  greater  bro-  rial,  unless 
kerage  than  is  allowed  by  the  act  of  parliament,  it  is  descrip- 
not  necessary  to  prove  the  taking  of  the  precise  sum  ^^®' 
laid.^    But  if  the  value  of  the  property  is  essential  to  constitute 
an  offence,  it  must  be  proved  to  have  been  sufficient  for  that 
purpose.    Value  may  be  inferred  from  the  general  testimony, 
without  precise  proof.^     Some  value  must  be  thus  inferable.^ 
The  value  of  legal  tenders  need  not  be  proved.^ 

§  127.  On  an  indictment  charging  collectively  the  larceny  of 
several  different  articles  of  varied  values,  with  only  a  coiiectiTe 
gross  value  assigned,  no  conviction  should  be  had  on  not^sosudn 
evidence  of  stealing  only  a  part.^  Nor  can  a  convic-  8p«c»fic. 
tion  for  stealing  a  part  of  the  articles  charged  be  sustained  unless 
to  such  part  a  sufficient  value  is  assigned  directly  or  inferen- 
tially.®  On  the  other  hand  it  has  been  said  that  where  several 
articles,  all  of  one  kind,  are  described,  their  value  may  be  al- 


1  People  V,  Coon,  45  CaL  672. 

'  Com.  9.  Morrill,  8  Cush.  571; 
Com.  V.  McKenney,  9  Gray,  114; 
Com.  V,  Burke,  12  Allen,  182;  Com. 
V.  Grallagher,  126  Mass.  54;  State  v. 
Harris,  64  N.  C.  127;  Whart  Crim. 
Law,  8th  ed.  §  951. 

The  provision  of  the  N.  Y.  statute 
(2  R.  S.  679,  §  66),  declaring,  that 
''if  the  property  stolen  consists  of 
any  •  .  •  .  draft,  ....  the  money 
due  thereon  or  secured  thereby  and 
remaining  unsatisfied,  or  which  in  any 
contingency  might  be  collected  there- 
on,  •  .  .  .  shall  be  deemed  the  value," 
does  not  make  part  of  the  description 
of  the  offence,  but  simply  furnishes  a 
mode  of  proving  it.  Phelps  r.  Peo- 
ple, 72  N.  T.  384. 

•  R.  V.  Gilham,  6  T.  R.  265;  Grim- 
wood  V,  Baritt,  Ibid.  462;  Pope  v. 
Foster,  4  T.  R.  590. 

8 


*  Whart.  on  £v.  §  1290;  Remsen 
V.  People,  57  Barb.  824:  Com.  v,  Lo- 
gan, 8  Brewst.  841. 

»  People  r.  Griffin,  88  How.  (N.  Y.) 
Pr.  475. 

•  Whart.  Cr.  PI.  &  Pr.  §  216. 

^  Hope  V,  Com.  9  Met.  184 ;  Com. 
V.  Cahill,  12  Allen,  540;  Com.  v.  Lav- 
ery,  101  Mass.  207 ;  Rhodus  v.  Com. 
2  Duv.  159;  State  v.  Longbottoms,  11 
Humph.  89 ;  State  v.  Murphy,  6  Ala. 
845;  Sheppard  v.  State,  42  Ala.  581. 
See  O'Connel  v.  Com.  7  Met.  460; 
Whart.  Cr.  PL  &  Plr.  §  218  ;  Whart 
Crim.  Law,  8th  ed.  §  952. 

>  Hamblett  v.  State,  18  N.  H.  884; 
State  V.  Goodrich,  46  N.  H.  186 ;  Com. 
V.  Smith,  1  Mass.  245;  Collins  v.  Peo- 
ple, 89  111.  228;  Low  v.  People,  2 
Park.  C.  R.  87. 
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leged  in  the  aggregate,  and  the  defendant  may  be  convicted  of 
stealing  a  part  of  less  value  than  the  whole,  if  there  is  anything 
on  the  record  to  attach  to  the  articles  on  which  the  conviction 
was  had  a  value  sufficient  to  sustain  the  conviction.^ 

Vn.  NEOATTVE  AVERMENTS. 

§  128.  Where,  in  a  statute,  an  exception  or  proviso  qualifies 
Burden  on  the  description  of  the  offence,  the  general  rule  is  that 
to  prove"*  the  indictment  should  negative  the  exception  or  pro- 
matter  pe-  Yigo.*  In  such  cases,  when  the  subject  of  the  exception 
his  own  is  peculiarly  within  the  defendant's  knowledge,  and 
edge.  the  negative  cannot  be  proved  by  the  prosecutor,  the 
burden  of  proving  the  affirmative  may  be  on  the  defendant,  as 
a  matter  of  defence.'  But  another  distinction  is  to  be  kept  in 
mind.  It  may  be  that  the  negative  to  be  established  is  some- 
thing which  virtually  imputes  certain  positive  conditions  to  the 
defendant,  as  on  indictments  for  false  pretences,  where  the  charge 
of  untruth  is  equivalent  to  a  charge  of  falsity,  in  which  case  the 
burden  of  proving  the  negative  is  on  the  prosecution ;  ^  and  on 
an  indictment  for  perjury,  where  to  charge  a  defendant  with 
swearing  to  a  fact,  not  knowing  it  to  be  true,  is  equivalent  to  a 
charge  of  rash  and  false  swearing,  in  which  case  the  defendant's 
want  of  knowledge  must  also  be  shown  by  the  prosecution.  On 
the  other  hand,  where  the  negative  involves  no  criminality  on 
the  part  of  the  defendant,  then  the  burden  may  be  on  him  to 
prove  the  affirmative.  Thus  the  burden  of  proving  the  defend- 
ant to  be  a  ^^  traveller,"  under  the  statutes  prohibiting  wearing 
of  concealed  weapons,  is  on  the  defence.^ 


1  Com.  V.  O'Connell,  12  Allen,  451;  collected  in  Whart.  Cr.  PI.  &  Fr. 

though  see  Hamblett  p.  State,  18  N.  288  et  seq, 

H.  884.  •  See  infra,  §  841 ;  State  v.  Mc- 

3  2  Hale,  171;  2  Hawk.  c.  25,  8.  Glynn,  84  N.  H.  422. 

112;  1  Chitty  on  Plead.  857;  State  *  See  Whart  Crim.  Law,  8th  ed. 

V.  Gorney,  87  Me.  149 ;  State  v.  Boy-  §  1165. 

ington,  56  Me.  512 ;  State  v.  Barker,  *  Wiley  v.  State,  52  Ind.  516.     Aa 

18  Vt.  195;  State  v.  Miller,  24  Conn,  to  proof  of  licenae  see  more  fully  in- 

522.     The  authorities  will  be  found  fra,  §  848. 
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CHAP.  lU.] 


DIVISIBLE  AYERMEMTS. 


[§  180. 


Vm.  DIVISIBLE  AVERMENTS. 

§  129.  It  is  sufficient  to  prove  so  much  of  the  indicfcmeiit  as 
shows  the  defendant  to  have  been  goilty  of  the  sub-  Defendaat 
stantive  crime  therein  stated,  though  not  to  the  full  ex-  ^q^^ 
tent  charged  on  him.^  Divisibility  of  this  class,  as  we  ^g^  ®' 
shall  presently  see,  may  relate  either  to  the  subject,  the  charged. 
object,  or  the  predicate.  When  several  defendants  are  charged, 
a  verdict  may  be  had  as  to  any  one  of  them,  provided  enough  be 
left  to  constitute  the  offence,  ^  When  several  articles  are  alleged 
to  have  been  stolen,^  one  can  be  separated  from  the  other,  and 
a  verdict  had  for  any  one.'  The  same  divisibility  applies  to  the 
averments  of  the  mode  of  doing  the  unlawful  thing,  provided 
there  be  enough  left  to  constitute  the  offence.^  The  offence, 
however,  of  which  the  defendant  is  convicted,  must  at  common 
law  be  of  the  same  class  as  that  with  which  he  is  charged.'^  For 
instance,  on  an  indictment  for  simple  larceny  there  cannot  be  a 
conviction  of  receiving  stolen  goods.^ 

§  130.  Where,  as  will  be  also  hereafter  seen,  a  minor  offence 
is  included  in  a  greater,  the  defendant  may  be  acquit-  May  be 
ted  of  the  latter,  and  convicted  of  the  former.^    The  Tm^ 
defendant,  for  instance,  may  be  convicted  of  an  assault  on^not. 
on  an  indictment  for  assaulting  an  officer  when  in  execution  of 
his  duty,  and  thereby  obstructing  public  justice,'  and  on  an  in- 
dictment for  an  assault  with  a  felonious  intent.'    On  an  indict- 


^  Infra,  §144;  B.  v.  Hunt,  2  Camp. 
583;  O'Connell  p.  R.  11  CI.  &  Fin. 
155;  1  Greenleaf  on  £t.  §  65;  1  Busb. 
on  Crimes,  790;  Com.  v.  Hunt,  4  Pick. 
252;  Larned  v.  Com.  12  Met.  240; 
Morphy  v.  State,  28  Mifls.  638.  See 
State  V.  Lesfling,  16  Minn.  75;  State  v. 
Bobey,  8  Nev.  812. 

For  a  full  discussion  of  this  topic  in 
relation  to  autrefois  acquU  see  infra,  §§ 
584  et  seq.  As  to  differentia  between 
major  and  minor  see  infra,  §  144.  As 
to  the  pleading  of  duplicity  see  Whart 
Cr.  PL  &  Pr.  §§  243  et  seq. 

s  Infra,  §  136. 

*  Infra,  §§  132,  145. 

*  Infra,  §§  430  eT  seq. 


«  Whart.  Cr.  PI.  &  Pr.  §  461 ;  B. 
V.  Evans,  3  Stark.  C.  P.  35 ;  B.  v. 
Westbeer,  1  Leach,  12;  2  Str.  1133; 
State  V.  Shoemaker,  7  Mo.  177.  Infra, 
§§134,  580. 

«  Boss  V.  State,  1  Blackf.  391. 

7  See  infra,  §§  143,  144,  679  et  seq^ 
584 ;  B.  V.  Compton,  3  C.  &  P.  418; 
Boscoe's  Crim.  £v.  p.  82 ;  B.  v.  Mac- 
ally,  9  Bep.  67  5;  B.  v.  Swan,  Fos- 
ter, 104. 

^  Dick.  Sess.  351 ;  Com.  is  Eirby, 
2  Cush.  577;  Larned  v.  Com.  12  Met. 
240. 

•  See  cases  infra,  §§  143,  584 ;  B. 
V.  Williams,  1  Mood.  C.  C.  107. 
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§  182.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  lU. 

ment  for  entering  and  breaking  a  dwelling-house  in  the  daytime 
and  stealing  therein,  one  may  be  found  guilty  of  stealing  in  the 
dwelling-house  in  the  daytime,  or  only  of  stealing.^  And  in  all 
cases  of  aggravated  larceny  the  defendant  may  be  convicted  of 
the  simple  larceny.^ 

§  131.  Where,  as  in  cases  of  perjury  and  of  subornation  of 
Any  P^^uiT)  several  distinct  assignments  of  perjury  are 

proved  u^  laid,  the  indictment  will  be  sustained  if  any  one  of 
ivm  be  these  be  proved,  if  that,  by  itself,  be  sufficient  to  consti- 
tute the  offence.'  So  if  on  an  indictment  for  obtain- 
^^S  goods  on  false  pretences  any  one  of  the  false  pretences  be 
shown,  that  one,  being  itself  within  the  statute,  and  appearing  to 
have  been  operative  in  inducing  the  prosecutor  to  part  with  his 
property,  will  be  sufficient  to  support  a  conviction.^  Even  proof 
of  part  of  a  pretence  is  sufficient,  when  it  was  through  such 
part  that  the  goods  were  obtained.^  On  an  indictment  for  blas- 
phemy it  is  necessary  to  prove  only  one  of  the  assignments ;  ^  on 
an  indictment  for  treason  the  overt  acts  may,  on  the  same  prin- 
ciple, be  divided.^ 

§  182.  As  is  elsewhere  noticed,  where  there  are  several  arti- 
One  of  ^^^  included  in  indictments  for  stealing,  or  for  wrong- 
Mvcraiap-  fully  obtaining  money  or  goods,  proof  as  to  one  is 
larceny  is  enough,'  supposing  that  such  article  has  a  specific  val- 
enoMg  •  uation.®  Upon  an  indictment  for  extortion,  alleging 
that  the  defendant  extorted  twenty  shillings,  it  is  sufficient  to 
prove  that  he  extorted  one  shilling.^^    An  indictment  for  em- 

1  Com.  V.  Hope,  22  Pick.  1;  Larned  Whart.   Crim.  Law,  8th  ed.  §§  1167, 

V.  Com.  12  Met.  240;  Whart.  Cr.  PL  1218,  where  other  cases  are  given. 
&  Pr.  §§  248  et  seq.  <  R.  v.  Hill,  R.  &  R.  190. 

*  R.  0.  Beany,  R.  &  R.  416.  Infra,        «  Com.  v.  Eneeland,  20  Pick.  206. 
§§  684-5.  f  Foster  C.  L.  194  ;  Whart.  Crim. 

*  R.  V.  Rhodes,  4  Ld.  Raym.  886;  Law,  8th  ed.  §  1806. 

R.  V.  Ady,  7  C.  &  P.  140;  2  Camp.  •  Infra,  §  145;  Whart.  Cr.  PI.  &  Fr. 

188,  189  ;   Cro.  C.  C.  7th  ed.  622  ;  §§  252,  470;  Whart.  Crim.  Law,  8th 

Stete  V.  Hascall,  6  N.  H.  358 ;  State  ed.  §  948;  Stete  v.  Cameron,  40  Vt. 

P.Mills,  17  Me.  211;  Com.  v.  Johns,  555;  Com.  v.  Eastman,  2  Gray,  76; 

6  Gray,  274.    See  De  Bemie  v.  State,  Com.  v.  Williams,  2  Cosh.  588  ;  Lor- 

19  Ala.  23;  Whart.  Crim.  Law,  8th  ton  v.  State,  7  Mo.  55;  People  v. 

ed.  §  1801.  Wiley,  3  Hill  (N.  Y.),  194. 

*  Ibid.;  R.  v.  Hill,  R.  &  R.  190;  *  Whart  Crim.  Law,  8th  ed.  §§  951 
People  p.  Haynes,   11  Wend.  557;  etseq. 

^^  R.  V.  Bardett,  1  Ld.  Raym.  149. 
116  See  R.  9.  Carson,  R.  &  R.  803. 


CHAP,  m.]  DIVISIBLE  AVEBMEMTS.  [§  135. 

bezzling  two  bank  notes  of  equal  value  is  supported  by  proof 
of  the  embezzlement  of  one  note  only.^  On  an  indictment  for 
stealing  over  9100,  one  may  be  convicted  for  stealing  less  than 
$100.^  And  on  an  indictment  for  having  in  possession  more 
than  ten  pieces  of  counterfeit  coin,  the  defendant  may  be  found 
guilty  of  having  less  than  ten.'  And,  as  will  be  presently  seen, 
other  allegations  as  to  the  extent  of  the  property  which  was  the 
object  of  the  offence  are  divisible. 

§  133.  Overt  acts  in  conspiracy  may  be  divisible.     Thus  upon 
an  indictment  for  conspiring  to  prevent  workmen  from   And  so  of 
continuing  to  work,  it  is  sufficient  to>ove  a  conspiracy  ^{.^l^^^fti 
to  prevent  one  workman  from  working.*  conspiracy. 

§  134.  Where  an  indictment  contains  divisible  averments  in 
the  shape  of  predicates,  as  that  the  defendant  ^^  forged 
and  caused  to  be  forged,"    proof  of  either  averment  diyfsibie 
will  be  sufficient.^     And  so  a  defendant  may  be  con-  ^     ^ 
victed  of  printing  and  publishing  a  libel  upon  an  indictment 
which  charges  him  with  composing,  printing,  and  publishing.^ 
Proof  of  killing  by  one  of  several  instruments  averred,  also,  will 
sustain  an  indictment  for  homicide,^  and  so  of  killing  by  inflict- 
ing one  of  several  wounds.^ 

§  135.  On  the  same  reasoning,  where  two  intentions  are  cu- 
mulatively ascribed  to  one  act,®  as  that  an  assault  was    a  a^  f 
committed  upon  a  female,  with  intent  to  abuse  and  cumuUti^ 
carnally  know  her,  proof  of  either  of  these  intentions 

1  1  Greenleaf  on  Ev.  §  65;  R.  v.  §  727.     As  to  verdict  see  Whart.  Cr. 

Canon,  R.  &  R.  803 ;  Farneauz's  case,  PL  &  Pr.  §  742. 

R.  &  R.  S35;  Tyer's  case,  R.  &  R.  «  R.  v.  Hunt,  2  Camp.  585;  R.  v. 

402.  VTilliams,  Ibid.  646;  State  v.  Lock- 

s  Com.    V.   Griffin,  21   Pick.  528;  lear,  Busbee,  205;   Com.  v.  Morgan, 

Com.  V.  O'Connell,    12   Allen,  451.  107  Mass.  199;  Whart  Cr.  PI.  &  Pr. 

Bat  some  part  of  the  notes  or  coin  §  742;  Whart.  Crim.  Law,  8th  ed.  § 

charged  must  be  specificallj  proTed.  1663. 

Supra,  §  122.  t  Beavers    v.    State,  58  Ind.  580. 

•  Com.  V.  Griffin,  21  Pick.  528.  See  Casey  v.  People,  72  N.  Y.  893  ; 

*  R.  0.  Bykerdyke,  1  M.  &  Rob.  State  v.  McDonald,  67  Mo.  18. 

179.     Supra,  §  131;  Whart.  Cr.  PI.  &        *  Whart.  Crim.  Law,  8th  ed.  §  585. 
Pr.  §  254.  »  Infra,  §  740;  Whart.  Crim.  Law, 

«  R.  V.  Middlehurst,  1  Burr.  400;  8th  ed.  §§  108,  119;  R.  v.  Dawson,  1 
Hoskins  v.  State,  11  Ga.  92.  Infra,  §§  £ng.  L.  &  £q.  589;  8  Stark.  62;  R.  r. 
188  €t  $eq.;  Whart.  Crim.  Law,  8th  ed.    Hanson,  1  C.  &  M.  884;  R.  v.  Cox,  R. 

&  R.  862;  R.  v.  Davis,  1  C.  &  P.  806; 
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§  137.] 


EVIDENCE  IM  CRIMINAL  CASES. 


[CHAP.  in. 


will  be  safficient.  So  on  an  indictment  chaining  the  defendant 
with  having  published  a  libel  of  and  concerning  certain  magis- 
trates, with  intent  to  defame  those  magistrates,  and  also  with  a 
malicious  intent  to  bring  the  administration  of  justice  into  con- 
tempt, Bayley,  J.  informed  the  jury  that  if  they  were  of  opin- 
ion that  the  defendant  had  published  the  libel  with  either  of 
those  intentions  they  ought  to  find  him  guilty.^ 

§  136.  Where  two  are  charged  with  a  joint  and  single  offence. 
Defendants  ^*  ff'  larceny,  either  may  be  found  guilty ;  but  they 
MvemTir  Cannot  be  found  guilty  of  separate  parts  of  the  charge ; 
oonvicted.  and  if  SO  found  guilty  separately  a  pardon  must  be 
obtained,  or  a  nolle  prosequi  entered  as  to  the  one  who  stands 
second  upon  the  indictment,  before  judgment  can  be  given 
against  the  other.'  But  where  several  are  indicted  for  burglary 
and  larceny,  one  may  be  found  guilty  of  the  burglary  and  lar- 
ceny, and  the  others  of  the  larceny  only.*  Where,  however, 
the  act  is  not  joint,  the  English  practice  is  to  give  judgment 
against  the  party  who  is  proved  to  have  committed  the  first 
felony  and  acquit  the  others.^ 

§  137.  By  statutes  now  of  almost  universal  adoption,  the 

DiTi  ibiiit  ^0°^"^^^^  ^^^  ^^^^  ^^  ^^^^  respect  has  been  largely  ex- 
extended  tended.  Thus,  for  instance,  in  Massachusetts,  by  force 
of  statute,  it  is  now  held  that  on  an  indictment  for 
rape,  the  prisoner  may  be  convicted  of  incest,  or  assault  and 
battery ;  ^  and  on  an  indictment  for  manslaughter,  the  defend- 
ant may  be  convicted  of  assault  and  battery.^  But  it  was  held 
in  a  prior  case,  that  on  an  indictment  for  murder  there  cannot 
at  common  law  be  a  conviction  of  an  assault  with  intent  to  mur- 
der.^    By  statutes,  in  most  jurisdictions,  there  may  be  now  con- 


R.  V.  Batt,  6  C.  &  P.  829;  State  v. 
Moore,  12  N.  H.  42 ;  Com.  v.  McPike, 
8  Gush.  181;  People  v.  Curling,  1 
Johns.  820 ;  State  v.  Dineen,  10  Minn. 
407 ;  State  v.  Cocker,  8  Barring.  554. 
Ab  to  surplusage  see  infra,  §§  188  e/ 
seq. 

1  R.  V,  Evans,  8  Stark.  (N.  P.) 
85. 

>  R.  p.  Hemstead,  R.  &  R.  844; 
O'Connell  v.  R.  11  CI.  &  Fin.  155  ; 
Com.  V.  Wood,  12  Mass.  818;  Com.  v, 
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Cook,  6  S.  &  R.  577;  Whart  Cr.  PI.  & 
Pr.  §§812,  7.55. 

*  R.  V.  Butterworth,  R.  &  R.  520. 
Infra,  §§  584-5. 

*  R.  V.  Dovey,  2  Den.  C.  C.86; 
2  Eng.  L.  &  Eq.  582. 

*  Com.  V.  Goodhue,  2  Met.  193; 
Com.  V.  Drum,  19  Pick.  479.  See  in- 
fra, §§  584-5. 

<  Com.  V.  Drum,  19  Pick.  479.    See 
infra,  §§  584-5. 
T  Com.  V.  Rohy,  12  Pick.  496. 


CHAP,  m.] 


SUBPLUSA6E. 


[§188 


victions  of  an  attempt  oa  indictments  for  the  consummated 
offence.^ 


IX.    SURPLUSAGE. 

§  188.  All  unnecessary  words  may,  on  trial  or  arrest  of  judg- 
ment, be  rejected  as  surplusage,  if  the  indictment  would  Unnecw- 
be  good  upon  striking  them  out.^  Even  an  indictment  SlZbe  w? 
on  its  face  made  defective  by  insensible  or  repugnant  i^^^- 
allegations  may,  by  thus  discharging  phrases  which  destroy  or 
pervert  its  meaning,  in  this  way  be  made  good ;  the  noxious  sur- 
plusage being  discharged  upon  motion  in  arrest  of  judgment.' 
Thus  where  an  indictment  alleged  that  the  defendant,  Francis 
Morris,  the  said  goods  above  mentioned,  so  as  aforesaid  feloni- 
ously stolen,  taken,  and  carried  away,  feloniously  did  receive  and 
have,  he,  the  said  Thomas  Morris,  then  and  there  well  know- 
ing the  said  goods  and  chattels  to  have  been  feloniously  stolen, 
taken,  carried  away ;  the  twelve  judges  held,  that  the  words, 
*^  he,  the  said  Thomas  Morris,*'  might  be  struck  out  as  surplus- 
age, and  that  the  indictment  was  sensible  and  good  without 
them.'^  And  again,  where  it  was  chained  that  the  defendant 
made  an  assault  on  ^'  Henry  B.,"  and  ^^  him,  the  said  William  B., 
did  beat,"  &c,  ^^  and  other  wrongs  to  the  said  William  B.  did," 
&c.,  *'to  the  damage  of  the  said  William  B.,"  the  indictment 
was  held  good  on  arrest  of  judgment.^ 


»  See  Wh.  Cr.  PI.  &  Pr.  §  742. 

*  Sapra,  §  12S;  Leach,  536;  R.  v. 
Radley,  2  C.  &  K.  974;  1  Den.  C.  C. 
450;  2  Rubs,  on  Cr.  786 ;  1  T.  R.  322; 
Com.  Dig.  Pleader,  c.  28,  29,  F.  12;  4 
Co.  412  ;  Mod.  327 ;  R.  v.  Jennings, 
Dean.  &  B.  447 ;  U.  S.  v.  Howard,  8 
Sumner,  12 ;  State  v.  Noble,  8  Shep. 
476;  State  V.  Palmer,  35  Me.  9;  State 
p.  Bailey,  11  Foster,  521 ;  Com  v.  Ar^ 
nold,  4  Pick.  251;  State  v»  Corrigan, 
24  Conn.  286 ;  People  v.  Lohman,  2 
Barb.  216 ;  People  v.  Casey,  72  N.  Y. 
893;  Crichton  p.  People,  6  Parker  C. 
R.  363 ;  Phelps  v.  People,  72  N.  Y. 
884,  872  ;  Jillard  v.  Com.  26  Penn. 
St.  170;  State  v.  Cozens,  6  Ired.  82; 
State  V.  Coppenberg,  2  Strobh.  273 ; 


State  p.  Brown,  8  Hamph.  89 ;  State 
».  Wilder,  7  Blackf.  582;  State  v. 
Smouse,  50  Iowa,  209;  State  v.  Erick- 
son,  45  Wis.  86;  Stote  v.  Elliott,  14 
Tex.  423.  See,  as  to  "Variance," 
supra,  §§  91  «t  seq.  ;  and  as  to  duplic- 
ity, supra,  §§  129  tff  «e^. ;  and  see  fully 
Whart  Cr.  PI.  &  Pr.  §§  162-3,  195, 
243  ei  seq, 

*  R.  V.  Redman,  1  Leach,  477. 

*  R.  V.  Morris,  1  Leach  C.  C.  109. 
See,  for  other  misnomers  rejected  as 
surplusage.  Com.  v.  Hunt,  4  Pick. 
252;  U.  S.  V.  Howard,  3  Sumner,  12. 

>  R.  p.  Crespin,  11  Q.  B.  914 ;  Sute 
p.  Burt,  25  Vt  373 ;  Kennedy  p.  State, 
62  Ind.  136. 
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§  141.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  m. 

§  189.  There  can,  it  is  well  said,  be  no  use  in  reqniring  proof 
Soofim-  of  allegations  which  are  impertinent;  the  identity  of 
aUeni^'^^  those  allegations  which  are  essential  to  the  claim  or 
tioiifl.  charge,  with  the  proof,  is  all  that  is  material.     Thus  if 

it  were  alleged  that  A.,  being  armed  with  a  bludgeon,  and  dis- 
guised with  a  visor,  feloniously  stole,  took,  and  carried  away  the 
watch  of  B.,  the  allegations  that  A.  was  armed  and  disguised, 
being  altogether  foreign  to  a  charge  of  larceny,  could  be  wholly 
rejected,  and  would  require  no  proof  on  the  trial.  So  where  an 
indictment  for  an  assault  and  battery,  with  an  intent  to  kill, 
stated  that  the  defendant  did  bite  or  cut  off  the  ear  of  the  prose- 
cutor, &c.,  it  was  held,  that  this  being  merely  a  circumstance 
collateral  and  impertinent,  it  could  be  stricken  out.^  And  where 
an  indictment  for  producing  an  abortion  alleges  that  the  person 
operated  on  subsequently  died,  this  can  be  discharged  as  aggra- 
vation .^ 

§  140.  The  averment  of  ownership  may  be  stricken  out  when 
So  of  own-  immaterial.^  Where  in  an  indictment  under  the  Act 
whenVn-  ^*  Congress  of  1825,  c.  276,  §§  5,  22,  the  ownership 
fmmate^  of  the  vessel  was  alleged  to  be  in  William  Nye  and 
"*!•  others,  instead  of  Willard  Nye  and  others,  it  was  held 

that  an  allegation  of  the  particular  ownership  was  unnecessary 
and  immaterial,  and  that  the  misnomer  above  mentioned  was  of 
no  consequence;  it  being  sufficient  to  allege  that  the  owners 
were  citizens  of  the  United  States.^  And  where  an  indictment 
alleged  a  robbery  to  have  been  committed  in  the  dwelling-house 
of  A.  B.,  it  was  held  that  a  variance  as  to  the  owner^s  name  was 
immaterial,  as  it  was  not  essential  to  the  crime  of  robbery  that 
it  should  have  been  committed  in  a  dwelling-house.^ 

§  141.  The  object  of  a  videlicet  is  to  point  out,  in  connection 
Effect  of  with  a  clause  immediately  preceding,  a  specification, 
'c«^-  which,  if  materia),  goes  to  sustain  the  indictment  gen- 
erally, and  if  immaterial,  may  be  rejected  as  surplusage.^     The 

« 

1  Scott  V,  Com.  6  S.  &  R.  224.    To  *  U.  S.  v.  Howard,  8  Sumner,  12 ; 

the  same  effect  see  Com.  v.  Randall,  4  State  v.  Cassety,  1  Rich.  91. 

Gray,  36 ;  Ld.  Churchill  v.  Hunt,  2  B.  »  P>'e'8  case,  1  East  P.  C.  785. 

&  A.  685.  «  See  Whart.  Cr.  PI.  &  Pr.  §§  122, 

*  Com.  V.  Adams,  127  Mass.  15.  158  a;  1  Stark.  C.  P.  251;  R.  v.  Scott, 
See  Lohman  v.  People,  1  Comst.  379.  D.  &  B.  47 ;  Ryalls  r.  R.  11  Q.  B. 

*  Stevens  V.  Com.  4  Leigh,  683.  781,  797;  Com.  v.    Hart,    10   Gray, 

120 


CHAP.  III.]  SURPLUSAGE.  [§  142. 

effect  of  the  introdaction  of  the  videlicet  is  to  relieve  the  pleader 
from  the  necessity  of  proving  a  non-essential  descriptive  aver- 
ment.^ But  it  has  been  said  in  New  York,  ^'  that  when  the  in- 
dictment does  not  stop  with  the  general  charge,  but  proceeds 
nnder  a  videlicet  to  explain  or  render  more  certain  by  description, 
the  description  becomes  a  material  part  of  the  charge.  It  is  the 
office  of  a  videlicet  to  restrain  or  limit  the  generality  of  the  pre- 
ceding words,  and  in  some  instances  to  explain  them.  If  what 
precedes  be  matter  of  direct  averment,  and  material,  then  what 
is  stated  under  the  videlicet  will  be  deemed  material  and  trav- 
ersable.    ....  And  if  traversable  they  must  be  proved."  ^ 

§  142.  The  same  principle  extends  to  cases  where  the  evi- 
dence fails  to  prove  circumstances  not  altogether  im-  Aggnva- 
pertinent,  but  which  merely  affect  the  magnitude  or  indliJ^^ 
extent  of  the  claim  or  charge ;  and  here,  although  cir-  JJ,^^™*^ 
cumstances  are  alleged,  which,  if  proved,  would  have  charged. 
been  of  legal  importance,  yet,  although  the  evidence  failed  to 
establish  the  whole  of  what  is  alleged,  the  principle  adverted  to 
still  operates  to  give  effect  to  what  is  proved,  to  the  extent  to 
which  it  is  proved.  "  The  principles,"  remarks  Mr.  Starkie, 
^  which  require  the  cause  of  action  or  ground  of  offence  to  be 
stated,  are  satisfied :  the  adversary  is  not  taken  by  surprise,  for 
no  fact  is  admitted  in  evidence  which  is  not  alleged  against  him  ; 
and  the  court  is  enabled  to  pronounce  on  the  legal  effect  of  the 
part  which  is  established  as  true,  by  the  verdict  of  the  jury,  and 
the  record  shows  the  real  nature  and  extent  of  the  right  or  lia- 
bility established."  '  Thus,  where  an  indictment  in  one  count 
charges  a  rescue,  and  also  an  assault  and  battery,  and  the  de- 
fendant is  convicted  generally,  if  the  averments  as  to  the  rescue 
are  uncertain  or  bad,  these  may  be  rejected  as  superfluous  and 
immaterial,  and  the  court  may  proceed  to  pass  judgment  upon 
the  verdict,  as  for  an  assault  and  battery.^     It  has  also  been 

46S  ;  People  v.   Jackson,   3  Denio,        *  Starkie  on  £v.  1550,  1565;  U.S. 

101.  V,  Howard,  8  Sumn.  12;  McCuIIejv. 

^  1  Greenl.  Ev.f  60 ;  1  Ch.  PI.  317;  State,  62  Ind.  428;  Cameron  v.  State, 

State  p.  Heck,  23  Minn.  551.  8  £ng.  (Ark.)  712.    And  see  supra, 

*  People  V.  Jackson,  3  Denio,  101.  §§  129-32. 
See  Crichton  v.  People,  6  Parker  C.        *  State  t;.  Morrison,  2  Ired.  9 ;  State 

B.  363;  but  see  Ryalls  v.  R.  11  Q.  B.  v.  Burt,  25  Yt.   878 ;  Com.  v.   Ban- 

781.  dall,  4  Gray,  36. 
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held  that  in  an  indictment  charging  an  innfaolder  with  suffering 
persona  ^^  to  play  at  cards  and  other  unlawful  games,"  the  words 
^^  unlawful  games  "  may  be  rejected  as  surplusage.^ 

It  has  been  ruled  that  if  an  indictment  alleges  facts  which 
constitute  a  misdemeanor,  it  will  be  good  for  that  offence,  al- 
though it  state  other  facts  which  go  to  constitute  a  felony,  pro- 
vided all  the  facts  alleged  fall  short  of  the  charge  of  felony,  in 
consequence  of  some  other  facts  essential  to  that  charge,  e,  g.  the 
intent  of  the  party  accused,  not  being  averred.  Thus  when  by 
statute  it  is  a  misdemeanor  to  administer  drugs,  &c.,  to  a  preg- 
nant female,  with  intent  to  produce  miscarriage ;  and  by  statute 
it  is  manslaughter  to  use  the  same  means  with  intent  to  destroy 
the  child  in  case  the  death  of  such  child  be  thereby  produced,  an 
indictment  charged  all  the  facts  necessary  to  constitute  the  crime 
of  manslaughter,  except  the  intent  with  which  the  acts  were  done, 
and  in  conclusion,  it  characterized  the  crime  as  manslaughter, 
but  the  only  intent  charged  was  an  intent  to  produce  a  miscar- 
riage ;  it  was  held  that  the  indictment  was  defective  for  the  fel- 
ony, but  good  for  the  misdemeanor,  and  that  the  accused  was 
properly  convicted  of  the  latter  offence.'  And  in  conformity 
with  the  view  above  stated,  a  carrier  of  the  mail  may  be  con- 
victed of  an  offence  punishable  generally  under  the  law,  though 
not  as  carrier ;  and  if  he  is  charged  in  the  indictment  as  carrier, 
the  word  ^^  carrier  "  will  be  considered  as  an  irrelevant  descrip- 
tion of  his  person,  and  as  surplusage.' 

§  143.  Essential  obligations,  however,  cannot  be  rejected  as 
Otherwise  ^^^P^usage.  Thus  where,  in  an  indictment  for  obtain- 
when  ai-  ing  money  by  false  pretences,  the  false  pretence  stated 
goes  to        was  that  the  defendant  said  that  he  had  paid  a  sum  of 

essence 

money  into  the  bank,  and  the  proof  was  that  he  said  a 
sum  of  money  had  been  paid  into  the  bank,  without  saying  by 
whom ;  the  defendant  was  acquitted  for  the  variance.  Lord  El- 
lenborough  holding  that  there  was  a  difference  in  substance  be- 
tween the  two  assertions.^  It  is  otherwise,  however,  when  the 
legal  meaning  of  the  acts  is  the  same.     Thus,  in  an  indictment 

^  Com.  V.  Bolkom,  2  Pick.  281.  See  *  U.  S.  v.  Burroughs,  8  McLean, 

Com.  V.  Arnold,  4  Pick.  251.  405. 

*  Lohman  v.  People,  1  Comet  879.  ^  R.  v.  Plestow,  1  Camp.  494.     See 

See  Com.  v.  Adams,  127  Mau.  15.  State  v.  Clark,  8  Foster  (N.  H.),  429. 
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for  murder,  an  allegation  that  the  death  was  produced  with  a 
knife  will  be  supported  by  proof  that  it  was  produced  by  a  dag- 
ger, sword,  staff,  or  the  like,  or  any  instrument  capable  of  the 
same  effect.^  Where  a  declaration  under  the  bribery  act  al- 
leged that  the  bribe  was  to  induce  White  to  yote  for  Mr.  Lock- 
yer  and  Lord  Egmont,  it  was  held  to  be  sufficient  to  prove 
that  the  bribe  was  to  give  his  vote  for  Mr.  Lockyer.^  And 
where  the  indictment  chaiged  the  defendant  with  a  nuisance  in 
erecting  a  dam,  by  reason  of  which  the  animal  and  vegetable 
substances  brought  down  the  stream  were  collected  and  accumu- 
lated, and  became  offensive,  &c.,  but  the  evidence  showed  that 
the  nuisance  was  caused,  not  by  the  means  described,  but  from 
the  alternate  rise  and  fall  of  water  in  the  pond,  or  from  the 
action  of  the  sun  on  the  vegetable  matter  on  its  margin  ;  it  was 
held  there  was  no  variance,  the  result  and  original  cause  being 
the  same.^ 

§  144.  The  same  principle  may  also  be  used  to  explain  the 
cases  elsewhere  referred  to,*  in  which  a  man  charged  pifferenti* 
with  a  greater  offence  may  be  convicted  of  one  of  *^][^®^^ 
lesser  degree  contained  in  it.^     Thus,  if  A.  be  charged   minor 
with  feloniously  killing  B.  of  malice  prepense,  and  all 
but  the  fact  of  malice  prepense  be  proved,  A.  may  be  convicted 


1  R.».Mackal1ey,  9  Co.  67  a;  GUb. 
£▼.  231 ;  Archbold  P.  C.  9tli  ed.  382. 
Supra,  §  91. 

•  Combe  ».  Pitt,  8  Burr.  1586. 

•  People  V.  Townsend,  8  Hill,  479. 
«  Supra,  §  180 ;  infra,  §§  684,  585. 

•  Supra,  §  181;  Whart.  Crim.Law, 
8th  ed.  §  542 ;  Whart.  Cr.  PL  &  Pr.  §§ 
244-6,  465;  R.  v.  Oliver,  8  Cox  C.  C. 
884;  Bell  C.  C.  287;  R.  v.  Yeadon,  9 
Cox  C.  C.  91;  R.  t%  Mitchell,  12  £ng. 
L.  &  £q.  588;  State  v.  Waters,  89 
Me.  54;  State  v.  Dearborn,  54  Me. 
442;  State  v.  Hardy,  47  N.  H.  538 ; 
State  r.  Coy,  2  Aiken,  181  ;  State  o. 
Burt,  25  Vt.  873 ;  Keefe  v.  People,  49 
N.  Y.  848;  State  v.  Johnson,  1  Yroom, 
185;  Francisco  v.  State,  4  Zabr.  SO; 
Hutchison  v.  Com.  82  Penn.  St.  472; 
State  V,  Flannigan,  6  Md.  167;  Davis 


V.  State,  39  Md.  855;  Stewart  v.  State, 
6  Ohio,  242 ;  Wroe  v.  State,  20  Oh.  St. 
460;  State  v.  Kennedy,  7  Blackf.  288; 
Foley  ».  State,  9  Ind.  863;  Gillespie 
V,  State,  9  Ind.  880 ;  State  r.  Lessing, 
16  Minn.  76 ;  State  v.  Robey,  8  Nev. 
812;  Swinney  v.  State,  8  S.  &  M. 
576;  State  v.  Fleming,  2  Strobh.  464; 
Johnson  v.  State,  14  6a.  55 ;  Carpen- 
ter V.  State,  28  Ala.  84;  Watson  p. 
State,  5  Mo.  497;  Reynolds  v.  SUte, 
11  Tex.  120  ;  McBride  v.  State,  2 
Eng.  (Ark.)  874 ;  Cameron  v.  State, 
13  Ark.  712. 

In  State  o.  Robey,  8  Nev.  812,  it 
was  held  that  an  indictment  charging 
an  assault  with  intent  to  commit  mur- 
der will  sustain  a  conviction  of  an  as- 
sault with  a  deadly  weapon  with  an 
intent  to  inflict  a  bodily  injury. 
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of  manslaughter,  for  the  indictment  contains  all  the  allegations 
essential  to  that  chai^e.^  Another  illustration  is  that  of  assaults 
upon  officers,  assaults  with  battery,  or  assaults  with  felonious  in- 
tent, where,  as  has  been  seen,  all  but  the  assault  may  be  rejected 
as  surplusage,  and  the  defendant  convicted  of  that  alone.^  And 
so  of  indictments  for  adultery,  in  which,  when  fornication  is 
indictable,  there  can  be  convictions,  it  is  said,  for  fornication.^ 
Again,  an  indictment  charging  that  the  defendant  did  *^  embez- 
zle, steal,  take,  and  carry  away,"  will  be  good  for  larceny,  the 
"embezzle,"  &c.,  being  rejected  as  surplusage.* 

§  145.  The  same  rule  applies  to  allegations  of  number,  quan- 
Number  tity,  and  magnitude,  where  the  proof,  pro  tantOy  sup- 
5ty  may^be  povta  the  claim  or  charge.  Hence,  as  we  have  already 
tiveiy^"  seen,  if  a  man  be  charged  with  stealing  ten  sovereigns, 
proved.       he  may  be  convicted  of  stealing  five.^ 

§  146.  An  allegation  in  an  indictment  which  describes,  defines, 
Descrip.  qualifies,  or  limits  a  matter  material  to  be  charged,  is  a 
menti^nmst  descriptive  averment,  and  must  be  proved  as  laid,  even 
be  proved,    though   such  particular   description  was   unnecessary.® 

^  Infra,  §§  584-5.  fendant  guilty  if  he  had  a  less  number 

*  Infra,  §  584-5 ;  Whart.  Crim.  Law,  than  ten  pieces,  for  that  was  a  distinct 
8th  ed.  §  641  a.  offence.     But  these  objections  were 

*  Resp.  V.  Roberts,  2  Dall.  124;  overruled  by  the  court.  Chief  Justice 
Com.  V.  Dinkey,  17  Penn.  St.  126;  Shaw,  in  delivering  the  opinion,  said  : 
State  V.  Cowell,  4  Ired.  231;  contra^  "  Although  the  general  rule  is  that  ev- 
State  V.  Pearce,  2  Blackf.  318 ;  Smith-  ery  material  averment  must  be  proved, 
erman  v.  State,  27  Ala.  23.  yet  it  by  no  means  follows  that  it  is 

^  Com.  V.  Simpson,  9  Met.  138.  necessary  to  prove  the  offence  charged 

*  Supra,  §  132 ;  Whart.  Crim.  Law,  to  the  whole  extent  laid.    It  is  quite 
8th  ed.  §   951.      As  to  yerdict  see  sufficient  to  prove  so  much  of   the 
Whart.  Cr.  PL  &  Pr.  §  742.  charge  as  constitutes  an  offence  pun- 
In   Massachusetts,  one  statute  im-  ishable  by  law The  substance 

posed  one  penalty  on  having  ten  or  of  the  crime,  in  the  case  before  us, 

more  counterfeit  coins  in  possession,  is  the  possession  of  counterfeit  coins, 

and  another  statute  a  penalty  for  hav-  with  the  guilty  knowledge  and  intent 

ing  less  than  ten  counterfeit  coins  in  indicated ;  and  this  is  a  substantive 

possession.     The  defendant  was  in-  offence  whether  the  number  of  pieces 

dieted  for  having  in  his  possession  be  over  or  under  ten."    The  party  was 

more  than  ten  pieces  of  counterfeit  therefore  found  guilty  of  the  offence 

coins;  the  verdict  found  him  guilty  of  stated  though  not  to  the  extent  laid  in 

having  in  his  possession  four  pieces,  the  indictment.     Com.  v.  Griffin,  21 

It  was  contended  that  the  verdict  was  Pick.  523. 

in  effect  a  verdict  of  not  guilty,  and        *  U.  S.  v.  Howard,  3  Sumner,  1 2 ; 

that  the  jury  could  not  find  the  de-  U.  S.  v.  Brown,  3  McLean,  238;  State 

124 


CHAP.  III.] 


SURPLUSAGE. 


[§  147. 


Thas,  in  an  indictment  for  resisting  a  deputy  sherifiE  in  the  dis- 
charge of  his  duty,  an  averment  that  the  sheriff  was  ''  legally 
appointed  and  duly  qualified ''  is  descriptive  and  must  be  proved ; 
as  in  such  case  the  whole  averment  of  an  assault  upon  a  deputy 
sheriff  cannot  be  omitted  without  affecting  the  charge  against 
the  prisoner.^  And  so  also  a  description  of  the  termini  of  a 
letter  in  an  indictment  for  stealing  it  must  be  proved  as  laid.^ 
So  the  misrecital  of  the  names  of  persons  connected  with  the 
offence  may  be  fatal.^  On  an  indictment,  also,  for  stealing 
a  pine  log  marked  with  a  particular  mark,  the  mark  must  be 
proved  as  alleged,  and  the  description  cannot  be  rejected  as  sur- 
plusage,^ nor,  on  an  indictment  for  cutting  trees,  can  the  specific 
description  of  the  tree,  though  unnecessarily  minute,  be  rejected.* 
The  same  consequences  follow  from  misreciting  a  public  statute,^ 
and  from  unnecessarily  but  erroneously  inserting  the  ownership 
of  stolen  goods.^ 

§  147.   Language  merely  formal  may  always  be  rejected. 
Thus,  the  words  ^^  then  and  there,*'  in  the  concluding   othenriae 
part  of  a  charge  against  a  person  present  abetting  a  maUanr 
murder,  may  be  considered  as  surplusage,  or  referred  to   fin»age. 
the  act  done,  which  caused  the  death,  and  not  to  the  time  and 


V.  Noble,  15  Me.  476 ;  U.  S.  v.  Jack- 
son, SO  Me.  29 ;  State  v,  Lashus,  67 
Me.  567;  State  v.  Cannes,  19  N.  H. 
135;  State  v.  Langley,  84  N.  H.  529; 
Com.  V,  Atwood,  11  Mass.  93;  Com. 
V.  Tuck,  20  Pick.  856 ;  Com.  v.  Yar- 
ney,  10  Cush.  402 ;  Com.  v.  Liver- 
more,  4  Gray,  18;  Com.  v.  Dejardin, 
126  Mass.  46;  People  v.  Jones,  5  Lan- 
sing, 340 ;  State  v,  Johnston,  6  Jones 
(N.  C.),485 ;  Morgan  v.  State,  61  Ind. 
447.  Supra,  §  109.  And  as  to  de- 
scriptions of  property  see  supra,  §§ 
121  et  seq. 

Under  the  Ohio  statute,  where  an 
indictment  charged  the  defendant 
with  stealing  a  silver  teapot,  and 
other  named  articles  of  sUver  ware, 
and  the  evidence  on  the  trial  showed 
that  the  articles  stolen  were  plated 
ware,  consisting  of  only  one  twenty- 
fifth  part  silver,  and  there  was  no 


finding  of  the  court  or  evidence  show- 
ing that  the  variance  was  material  to 
the  merits  of  the  case,  or  prejudicial 
to  the  defendant,  it  was  held  that  the 
variance  was  not  fatal,  and  the  de- 
fendant was  properly  convicted,  there 
heing  a  good  legal  description  of  the 
articles  stolen  after  the  false  word 
"  silver  "  is  rejected.  Goodale  v.  State, 
22  Oh.  St.  203. 

^  State  V.  Copp,  15  N.  H.  212. 

«  U.  S.  V.  Foye,  1  Curtis  C.  C.  364. 

>  State  V.  Weeks,  80  Me.  182  ; 
State  V.  Johnston,  6  Jones  (N.  C), 
486.     Supra,  §  94. 

^  State  V.  Noble,  15  Me.  476. 

*  Com.  v.  Butcher,  4  Grat.  544. 

•  Com.  Dig.  PL  C.  29. 

T  R.  9.  Woolford,  1  M.  &  Rob.  384 
(Patterson,  J.);  Com.  v.  King,  9  Cosh. 
284.     See  supra,  §§  12,  140. 
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place  of  the  death ;  ^  and  so  of  the  words  *^  languishing  did  live/' 
in  an  indictment  for  murder.'  The  words  **  contra  formam  9t€h 
tutij*^  erroneously  inserted  in  an  indictment  for  a  common  law 
offence,  may  be  rejected  as  surplusage.'  And  the  words  ^*  goods 
and  chattels,"  when  unnecessary,  may  be  thus  discharged.^ 

§  148.  The  word  *^  feloniously  "  cannot,  at  common  law,  be 
«<Feiotu.  discharged  as  surplusage,  so  as  to  sustain  a  conviction 
^^be  BO  ^^^  ^  misdemeanor  on  an  indictment  for  a  felony.^  But 
njMted.  ][n  some  States  this  rule  has  been  held  to  be  no  longer 
binding,  the  reasons  for  it  having  ceased ; '  and  in  other  States 
the  change  has  been  effected  by  statute.^ 


1  Sute  V.  Fley,  Rice's  Dig.  104;  2 
Brev.  S88. 

*  Com.  V.  Gable,  7  S.  Sc  R.  42S ; 
Penn.  v.  Bell,  Addis.  171,  178. 

>  Sute  V,  Buckman,  8  N.  H.  208 ; 
State  9.  Gove,  84  N.  H.  510 ;  State  v. 
Phelps,  11  Vt  116;  Com.  v.  Hoxey, 
16  Mass.  885  ;  Soatbworth  p.  State,  5 
Conn.  825 ;  Cruiser  v.  State,  8  Hut. 
206. 

«  R.  o.  Morris,  1  Leach  C.  C.  109 ; 
Com.  V,  Eastman,  2  Graj,  76;  S.  C,  4 
Gray,  416. 

<  R.  V.  Cross,  1  Ld.  Raym.  711;  3 
Salk.  193;  2  Hawk.  c.  47,  s.  6;  R. 
V.  Woodhall,  12  Cox  C.  C.  244 ;  R.  v. 
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Bird,  2  Den.  C.  C.  94 ;  Com.  v.  New- 
ell, 7  Mass.  245  ;  State  v.  Kennedy,  7 
Blackf .  238 ;  Wright  v.  State,  5  Ind. 
290,  527;  Black  v.  State,  2  Md.  376 ; 
Barber  v.  State,  S.  C.  Md.  1879;  Sute 
V.  Durham,  72  N.  C.  447. 

•  Stote  V,  Wheeler,  8  Vt  334;  State 
V.  Scott,  24  Vt.  129;  People  v.  White, 
22  Wend.  175;  Lohman  v.  People,  1 
Comst.  379 ;  State  v.  Johnson,  1  Vroom, 
185;  Hunter  v.  Com.  79  Penn.  St.  503; 
State  V.  Hess,  5  Ohio,  1 ;  State  v. 
Graffney,  Rice,  431 ;  Cameron  v.  State, 
13  Ark.  712. 

V  See  Whart.  Cr.  PL  &  Pr.  §§  261, 
742. 


CHAPTER  IV. 


PRIMARINESS  AS  TO  DOCUMENTS. 


L  Gehbbal  Bulb. 

Secondary  eyidence  of  docoments  is 
inadmissible,  §  159. 

Record  facts  cannot  be  proved  by 
parol,  §  153. 

Odierwise  as  to  incidents  collateral  tp 
records,  §  154. 

Of  administratiye  records  parol  evi- 
dence is  inadmissible,  §  155. 

Parol  evidence  not  admissible  on  cross- 
examination,  §  156. 

Statatory  designation  of  writings  not 
necessarily  exclosive,  §  157. 

Primary  means  immediate,  §  158. 

General  test  is  not  authority  but  im- 
mediateness,  §  159. 

Ko  primary  testimony  is  rejected  be- 
cause of  faintness,  §  160. 

Written  secondary  evidence  inadmis- 
sible, S  161. 

Of  telegrams  original  must  be  pro- 
duced, §  163. 

n.  EXCBFTIOKS  TO  RUUL 

Rule  does  not  apply  where  parol  evi- 
dence is  as  primary  as  written,  § 
163. 

Public  officers'  commissions  need  not 
be  produced,  §  164. 

Nor  charters  of  acting  corporations, 
§164  a. 

So  where  the  party  charged  admits 
the  contents  of  the  document,  $ 
165. 

Summaries  of  voluminous  documents 
can  be  received,  §  166. 

So  of  parol  evidence  of  things  fleet- 
ing and  unprodttdble,  §  167. 

So  of  documents  wiiich  cannot  be 
brought  into  court,  §  168. 

Statute  may  require  marriage  to  be 
proved  by  record,  f  169. 

By  private  international  law  marriage 
may  be  proved  by  parol,  §  170. 


In  charges  of  penal  marriage  strict 
proof  is  required,  §  17L 

In  such  cases  foreign  marriage  not 
proved  by  uncorroborated  confes- 
sion, §  172. 

Witness  present  may  prove  marriage, 
§173. 

Foreign  certificate  must  be  duly 
proved,  §  173  a. 

ni.  DlFFEBBHT  KlND  OV  C0PIE8. 

Secondary  evidence    of   documents 

admits  of  degrees,  §  174. 
Photographic  copies  are  secondary, 

§175. 
All  printed  impressions  are  of  same 

grade,  §  176. 
Press  copies  are  secondary,  §  177. 
Examined  copies  must  be  compared, 

§178. 
Exemplifications  made  admissible  by 

statute,  §  179. 
Statute  does  not  exclude  other  proofs, 

§  181. 
Only  extends  to  court  of  record,  § 

182. 
Statute  must  be  strictly  followed,  § 

183. 
Office  copy  admitted  when  authorized 

by  law,  §  184. 
Original  records  receivable  in  same 

courtj  §  185. 
Office  copies  admissible  in  same  State, 

§186. 
So  of  copies  of  records  generally,  § 

187. 
Seal  of  court  essential  to  copy,  § 

188. 
Of  deeds,  registry  is  admissible,  § 

189. 
Ancient  registries  admissible  without 

proof,  §  190. 
Certified  copy  of  official  registry 

ceivable,  §  191. 
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162.] 


EVIDENCE  IN  CBIMIKAL  CASES. 


[chap.  IV. 


EzempUflcation  of  recorded  deeds  ad- 
miasible,  §  192. 

In  such  case  sabscribing  witness  need 
not  be  called,  §  193. 

When  deeds  are  recorded  in  other 
States  exemplifications  must  be  un- 
der act  of  Congress,  §  194. 

Certificates  inadmissible  by  common 
law;  otherwise  by  statute,  §  195. 

Certificates  cannot  bind  as  to  facts 
out  of  record,  §  196. 

Kotaries'  certificate  admissible,  f 
197. 

Copies  of  public  documents  receiva- 
ble, §  198. 
IV.  Sboomdabt  Etidbnok  mat  bb  bb- 

CEIVED    WHBN    PbIMABT    18    UM- 
PRODUCIBLB. 

Lost  or  destroyed  documents  may  be 
proved  by  parol,  §  199. 

So  of  papers  out  of  power  of  party  to 
produce,  §  200. 

Accidental  destruction  of  paper  does 
not  forfeit  this  right,  §  201. 

Copies  of  copies  inadmissible,  §  202. 

Abstracts  and  summaries  when  receiv- 
able, §  203. 

So  as  to  records,  §  204. 

Witness  of  lost  document  must  be 


snfliciently  acquainted  with  origi- 
nal, §  205. 

Court  must  be  satisfied  that  original 
is  non-producible  and  would  be  evi- 
dence if  produced,  §  206. 

Loss  may  be  inferentially  proved,  § 
207. 

Or  by  admission  of  opponent,  §  208. 

Probable  custodian  must  be  inquired 
of,  §  209. 

Search  in  proper  places  must  be 
proved,  §  210. 

Third  person  in  whose  hands  is  doca- 
ment  must  be  subpoenaed  to  pro- 
duce, §  211. 

Y.  So  WHBN  DOCUMBBT  18  XM  HaMDS  OF 

Oppositb  Party. 
Notice  to  produce  is  necessary  when 

document  is  in  hands  of  opposite 

party,  §  212. 
After  refusal  secondary  evidence  can 

be  g^ven,  §  213. 
Notice  must  be  timely,  §  214. 
Notice  to  produce  does  not  make  a 

paper  evidence,  §  215. 
Notice  not  necessary  for  document  on 

which  prosecution  is  brought,  §  216. 
Nor  of  notice  to  produce,  §  217. 
Collateral  facts  as  to  instrument  may 

be  proved  without  notice,  §  218. 


I.  GENERAL  RULE. 

§  152.  Of  documents  that  can  be  brought  into  court,  secondary 
Secondary  evidence  is,  as  a  rule,  inadmissible.  In  some  instances 
^dmU^  this  exclusion  may  be  based  on  a  statutory  limitation, 
sibie.  In  others  it  may  be  sustained  on  the  ground  that  when 

a  party  desirous  of  expressing  himself  determines  to  put  his  views 
in  writing,  then  the  writing  must  itself  be  produced  if  the  object 
be  to  exhibit  his  views.  In  all  cases,  however,  the  exclusion  of 
secondary  evidence  of  a  producible  document  may  be  based  on 
the  ground  that  when  a  document  can  be  obtained  at  first  hand, 
it  is  against  the  policy  of  the  law  that  it  should  be  proved  at 
second  hand,  through  agencies  by  which  it  is  open  to  greater  or 
less  misrepresentation.^ 


1  See  Whart.  Ev.  §  60,  for  aathori*    v.  Kitson,  1  Dears.  C.  C.  187;  R.  v. 


ties  to  this  point. 

As  cases  where  the  same  principle 
is  acknowledged  in  criminal  proseca- 
tions  see  R.  v.  Doran,  1  Esp.  127 ;  B. 

128 


O'Connell,  Arm.  &  T.  103;  R.  v. 
Coppull,  2  East,  25 ;  Com.  v,  James,  1 
Pick.  875;  Com.  v.  McPike,  3  Cash. 
181 ;  Com.  v.  Enison,  9  Mass.  312. 


CHAP.  IV.] 


PBIMART  AND  SECONDART. 


[§  153. 


§  153.  That  which  could  be  proved  by  record,  we  have  first 
to  observe,  cannot  ordinarily  be  proved  by  parol.^   Thus  -f^^^^^ 
the  filing  of  a  paper  must  be  proved  by  the  certificate   facts  can- 
of  the  clerk,^  the  discontinuance  of  an  action  must  be   proved  by 
proved  by  the  record,*  a  pardon  must  be  proved  by   ^*™ ' 
the  warrant ;  *  a  divorce  must  be  proved  by  the  decree.*    Parol 
evidence,  cannot,  therefore,  be  received  of  a  binding  over  for  a 
crime ;  ®  of  conviction  of  a  crime ;  ''^  of  a  bastardy  order ;®  of  the 
desertion  of  a  soldier,  of  which  there  is  an  official  record ;  ^  of 
the  action  of  a  town  meeting,  of  which  a  record  is  required  to 
be  kept ;  ^^  of  the  time  of  the  terms  of  a  court ;  ^^  of  a  bankrupt 
discharge ;  '*  of  the  institution  of  suits  ;  ^'  or  of  the  character  of 
the  pleadings  and  docket  proceedings.^^     So,  on  an  indictment 
for  disturbing  a  Protestant  congregation.  Lord  Eenyon  ruled  that 


Hence,  the  contents  of  a  letter, 
written  hy  a  prisoner,  cannot  be  tes- 
tified to  hy  a  witness  for  the  prosecu- 
tion, unless  it  is  shown  that  the  letter 
is  lost  or  destroyed,  or  is  in  the  posses- 
sion of  the  prisoner.  Dean  v.  Com. 
4  Grat.  541. 

On  an  indictment  for  setting  fire  to 
a  house  with  intent  to  defraud  an  in- 
surance company,  in  order  to  prove 
that  the  house  was  insured  the  pol- 
icy must  be  produced,  as  being  the 
beat  evidence,  and  the  insurance  office 
cannot  give  any  evidence  from  their 
books  unless  the  absence  of  the  policy 
is  accounted  for.  R.  v  Doran,  1  £sp. 
127 ;  R.  V.  Kitson,  1  Dears.  C.  C.  187  ; 
&  C,  22  L.  J.  M.  C.  118. 

^  See  Whart.  on  £v.  §  63,  for  cases. 
For  authorities  in  criminal  suits  see  R. 
9.  Hube,  Feake,  182;  State  v.  Thomp- 
son, 19  Iowa,  299;  State  v.  Lon- 
gineau,  6  La.  An.  700 ;  State  v.  Smith, 
12  La.  An.  349 ;  State  v,  Edwards,  19 
Mo.  674. 

<  Peterson  v.  Taylor,  15  Ga.  483. 

•  Sheldon  v.  Frink,  12  Pick.  568. 

«  Spalding  v.  Saxton,  6  Watts,  338. 

•  lice  V.  Reeves,  30  N.  J.  L.  814. 

•  Smith  V.  Smith,  43  N.  H.  536. 

9 


»  R.  V,  DQIon,  14  Cox  C.  C.  4; 
Clements  v.  Brooks,  13  N.  H.  92; 
Com.  o.  Quinn,  5  Gray,  478;  Com.  v. 
Gallagher,  126  Mass.  54;  Newcomb 
V.  Griswold,  24  N.  Y.  298;  Peck  r. 
Yorks,  47  Barb.  131 ;  Farley  v.  State, 
57  Ind.  331 ;  Johnson  v.  State,  48  Ga. 
116;  People  v.  Reinhardt,  39  Cal.  449; 
State  V.  Rugan,  68  Mo.  214.  See  next 
section  as  quali^ing  this.  That  a  wit- 
ness may  be  asked  whether  he  has  not 
been  in  prison  see  infra,  §  474. 

8  Tyrrel  v,  Woodbridge,  27  N.  J. 
L.  416. 

»  Terrell  v.  Colebrook,  85  Conn. 
188;  though  see  Wilson  v.  McClure, 
50  III.  366.     See  Whart.  on  £v.  §  61. 

^0  Cameron  v.  School  Dist.  42  Yt. 
507. 

u  Michener  v,  Lloyd,  16  N.  J.  £q. 
88. 

1^  Regan  v.  Regan,  72  N.  C.  195. 

u  Sherman  v.  Smith,  20  III.  350; 
Hughes  V.  Christy,  26  Tex.  230. 

i«  Foster  v.  Trull,  12  Johns.  456; 
Barker  v.  Dement,  9  Gill,  7;  Reilly 
V.  Cavanagh,  29  Ind.  435;  Milan  v. 
Pemberton,  12  Mo.  598;  Flynn  v,  Ins. 
Co.  17  La.  An.  135;  Gliddon  v.  Goos, 
21  La.  An.  682. 
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§  155,] 


EVIDENCE  IN  CRIMINAL  OASES. 


[CHAP.  IV. 


the  taking  of  the  oaths  under  the  Toleration  Act,  being  matter 
of  record,  could  not  be  proved  by  parol  evidence.^ 

§  164.  But  incidents  collateral  to  a  record,  when  not  of  rec- 
incidenta  crd,  may  be  proved  by  parol.^  Thus  parol  evidence  has 
to  records  ^^^  ^^^^  admissible  to  prove  that  two  records  relate 
may  be       ^q  the  same  cause  of  action,^  though  in  such  cases  the 

proved  by  ,      ° 

parol.  records  must  first  be  put  in  evidence  ;  ^  to  prove  thai 
a  judgment  was  put  in  evidence  in  a  former  suit  ;^  to  prove  the 
alteration  of  a  record ;  ®  to  prove  attendance  on  court  as  a  wit- 
ness ;  ^  to  prove  a  jurat  of  town  officers,  in  lack  of  record ;  ®  to 
prove  that  a  certain  entry  was  not  recorded  ;  ^  to  prove  that  a 
particular  person  had  been  in  prison ;  ^^  to  prove  the  attendance 
of  juries  and  of  judges  as  parts  of  a  trial  ;^  and  to  prove  that  a 
bill  before  a  grand  jury  was  not  ignored,  but  only  continued.^ 

How  far  a  record  can  be  impeached  will  be  considered  in  a 
following  section .^^ 

§  155.  Wherever  a  statute  requires  that  a  record  of  adminis- 
Of  admin-  trative  acts  should  be  kept  by  law,  the  same  rule  is 
applied.     Hence,  parol  evidence  of  a  person's  enlist- 


istrative 
records 

parol  evi-     jx^Qi^t  in  the  scrvicc  of  the  United  States  is  not  admis- 

dence  is  m- 
admissible.    sible.-^^ 


^  R.  V,  Hube,  Peake,  1S2.  Id  R.  v. 
Rowland,  1  F.  &  F.  72,  Bramwell,  B., 
held  that  on  an  indictment  for  perju- 
ry, in  order  to  prove  the  proceedings 
of  the  county  court,  it  was  necessary 
to  produce  either  the  clerk's  minutes, 
or  a  copy  thereof  bearing  the  seal  of 
the  court;  the  County  Court  Act  (9  & 
10  Vict.  c.  95,  8.  Ill)  directing  that 
such  minutes  should  be  kept,  and  that 
such  minutes  should  be  admissible. 

a  Whart.  on  Ev.  §  64. 

»  See  R.  V.  Bird,  2  Den.  C.  C.  94; 
5  Cox  C.  C.  20;  Perkins  v.  Walker, 
19  Vt.  144;  Com.  v,  Dellane,  11  Gray, 
67;  Com.  v.  Sutherland,  109  Mass. 
342;  Porter  v.  State,  17  Ind.  415; 
Duncan  v.  Com.  6  Dana,  295;  State  v. 
Andrews,  27  Mo.  267;  State  v.  Scott, 
81  Mo.  121;  State  v.  Thornton,  87 
Mo.  860;  State  v.  De  Witt,  2  Hill 
(S.  C),  292;    State  v.  Matthews,  9 
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Porter,  870.  See  fully  infra,  §  594, 
to  the  effect  that  parol  evidence  is 
admissible  to  identify  or  distinguish 
records. 

*  Webb  V.  Alexander,  7  Wend. 
281;  Inman  v.  Jenkins,  8  Ohio,  271. 

*  Denny  t;.  Moore,  13  Ind.  418. 

*  Brier '».  Woodbury,  1  Pick.  862. 

V  Baker  v.  Brill,  15  Johns.  260; 
Brown  v.  Com.  76  Penn.  St.  819. 

^  Hathaway  v.  Addison,  48  Me. 
440. 

>  Infra,  §§  166,  616. 

10  Infra,  §  474;  Real  v.  People,  42 
N.  Y.  270;  S.  C,  55  Barb.  186  ;  Rath- 
bun  V,  Ross,  46  Barb.  127;  Howser  v. 
Com.  51  Penn.  St.  882. 

"  Massey  v.  Westcott,  40  111.  160. 

13  Knott  V.  Sargent,  125  Mass.  95. 

!•  Infra,  §  596  a. 

1*  Atwood  V,  Winterport,  60  Me. 
250.    See  cases  in  Whart  £v.  §  65. 


CHAP.  IV.]  PSIMART   AMD  SECONDARY.  [§  156. 

§  156.  Much  interest  has  been  felt  on  the  question  whether  a 
wiinesSy  on  cross-examination,  can  be  examined  as  to  ParoUvi- 
the  contents  of  a  writing  not  yet  in  evidence  and  not  ^"ritinffB 
placed  in  the  witness's  hands.     In  Queen  Caroline's  notadmb- 

*  ,  .  .  Bible  on 

case,  in  1820,  it  was  substantially  held  that  such  cross-  cron-ex- 

1     .     .  1  1     1  amiDation. 

examination  is  not  admissible.^ 

In  this  country  the  rule  in  Queen  Caroline's  case  has  been  so 
far  recc^ized  as  to  preclude  the  proving,  on  cross-examination, 
by  parol,  a  written  instrument.^  It  has  also  been  held  that  when 
a  witness  is  cross-examined  as  to  whether  he  wrote  a  letter  con- 
taining certain  statements,  the  writing  must  be  first  shown  to 
the  witness.^  Merely  showing  the  letter  to  the  witness  is  insuffi- 
cient.    He  must  have  time  to  notice  its  contents.^ 

*  Best's  Eyidence,  §  478;  2  B.  &  B.  tended  to  every  court  of  civil  judica- 

286;  Whart.  on  £v.  §  68 ;  and  see  a  ture  in  England  and  Ireland;  and  28 

discussion  of  Qaeen  Caroline's  case,  Vict.  c.  18,  ss.  1  and  6,  extends  them 

in  this  relation,  in  International  Re-  to  criminal  cases. 

view  for  September,  1877.  «  Speyer  v.  Stem,  2  Sweeny,  516  ; 

The  answers  of  the  judges  in  Queen  Newcomb  v.  Griswold,  24  N.  Y.  298 ; 

Caroline's  case  were  condemned  by  Gaffney  v.  People,  60  N.  Y.  415,  cited 

the  Common  Law  Commissioners  of  infra. 

1850,  and  at  length  reversed  by  the  *  Stephens  v.  People,  19  N.  Y.  549; 
legislature.  The  17  &  18  Vict.  c.  125,  Stamper  v.  Griffin,  12  Ga.  450;  Calla- 
8.  24,  following  almost  verbatim  the  nan  v.  Shaw,  24  Iowa,  441  ;  Cavanahi 
recommendation  of  those  commission-  v.  State,  56  Miss.  299.  Contra,  Ran- 
ers,  enacts:  **  A  witness  may  be  cross-  dolph  v.  Woodstock,  85  Yt.  291. 
exiunined  as  to  previous  statements  ^  Morrison  v.  Myers,  11  Iowa,  53 8t 
made  by  him  in  writing,  or  reduced  **  It  is  competent  for  a  party  on  the 
into  writing,  relative  to  the  subject  trial  to  prove  that  a  witness,  on  the 
matter  of  the  cause,  without  such  part  of  his  adversary,  has  made  oral 
writing  being  shown  to  him;  but  if  it  statements  inconsistent  with  evidence 
is  intended  to  contradict  such  witness  upon  a  material  question  given  by 
by  the  writing,  his  attention  must,  be-  such  witness  on  the  trial,  for  the  pur- 
fore  such  contradictory  proof  can  be  pose  of  impeaching  the  credibility  of 
given,  be  called  to  those  parts  of  the  a  witness,  and  weakening  the  force 
writing  which  are  to  be  used  for  the  of  the  evidence.  But  it  is  requisite 
purpose  of  so  contradicting  him:  Pro-  that  the  party  offering  the  impeach- 
▼ided,  always,  that  it  shall  be  compe-  ing  evidence  should  first  call  the  at- 
tent  for  the  judge,  at  any  time  during  tendon  of  the  witness  to  the  circum- 
the  trial,  to  require  tbe  production  of  stances  under  which  the  statements 
the  writing  for  his  inspection,  and  he  were  made,  that  he  may  have  an-  op- 
may  thereupon  make  such  use  of  it  portnnity  of  correcting  the  evidence 
for  the  purposes  of  the  trial  as  he  given  on  the  trial,  or  of  explaining 
•hall  think  fit."  By  sect.  108,  the  the  apparent  inconsistency  between 
enactments  in   this  section  are  ex-  his  evidence  and  his  former  state- 
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§  159.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  IV. 

§  157.  It  sometimes  happens  that  a  statute  designates  a  cer- 
Statutory  tain  kind  of  evidence  as  proof  of  certain  facts,  as  in 
Uon^Tevi-  cases  where  a  statute  legitimates  a  particular  kind  of 
necessarily  ^^Py*  ^^  prescribes  that  having  spirituous  liquor  on  a 
exclusive,  counter  in  a  public  house  shall  be  primd  facie  proof 
of  selling.  This  designation,  however,  does  not,  unless  it  ex- 
pressly so  provides,  exclude  other  proof  of  such  facts.^ 

§  158.  "  Primary,"  in  the  sense  now  before  us,  means  that 
"  Prima-  which  the  parties  whose-  rights  are  to  be  determined 
'^iramedS*  Set  forth  as  the  final  expression  of  their  views.  Thus 
*'*•"  there  may  be  several  preliminary  drafts  of  an  agree- 

ment to  be  executed,  but  only  the  agreement  as  executed  is  pri- 
mary. And  on  an  indictment  for  a  libel  in  a  newspaper,  the 
original  manuscript  from  which  the  paper  is  printed  is  second- 
ary  ;  and  a  written  copy  or  reprint  by  third  parties  of  the  news- 
paper is  secondary ;  the  primary  evidence,  receivable  as  such,  is 
the  newspaper  itself,  as  issued  by  the  party  whose  liability  is 
sought  to  be  established.^ 

§  159.  The  difficulties  that  have  arisen  in  this  connection  are 
The  test  is  largely  due  to  the  ambiguity  of  the  terms  employed, 
ky,  but*''''"  Mr.  Bentham  ^  distinguishes  the  two  classes  as  "  orig- 
immediate-  j^al "  and  "  unoriginal ;  "  which  Mr.  Best,  though  fol- 

ness  of  im-  o  '  '  o    ^ 

pression.  lowing  in  most  points  Mr.  Bentham,  changes  into 
"  origtnal  "  and  "  derivative."  To  this,  however,  it  may  be  ob- 
jected that  there  is  no  evidence  that  is  not  in  some  sense 
*' original ; "  none  that  is  not  in  some  sense  "  derivative."*  The 
distinction  may  be  more  properly  rested  on  the  relationship  of 
the  document  in  controversy  to  the  person  to  whom  it  is  im- 
puted.    If  it  sprang  directly  from  him,  then  it  is  primary  so  far 

ments.     The  reason  of  the  rule  ap-  are  not  ordinarily  admissible.     The 
plies  as  strongly  to  written  as  to  oral  Qaeen's  case,  2  B.  &  B.  287;  New- 
statements  made  by  the  witness ;  and  comb  v,    Griswold,    24   N.   Y.    298 ; 
when  his  evidence  is  sought  to  be  im-  Greenleaf  on  Evidence,  §463 ;  2  Phil- 
peached  by  written  statements,  alleged  lips  on  Evidence,   962."     Andrews, 
to  have  been  made  by  him,  the  writ-  J.,  Gaffney  v.  People,  50  N.  Y.  228. 
ing  should  be  first  produced,  so  that        ^  See  Whart.on  Ev.§  69,  for  cases, 
he  may  have  an  opportunity  for  in-        '  Brunswick  o.  Harmer,  14  Q.  B. 
spection  and  examination.     And  as  185;  R.  t;.  Amphlit,  6  D.  &  K.  126; 
the  writing  is  the  best  evidence  of  Bond  v.  Bank,  2  Ga.  92. 
the  statement  made  by  the  witness        *  Rat.  Jud.  £v.  b.  vL  c.  iii. 
therein,  questions  as  to  the  contents        ^  See  supra,  §§  5-11. 
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as  he  personally  is  concerned.     If  it  was  meant  by  him  as  merely 
proYisionalf  to  be  merged  in  a  subsequent  paper,  then  it  is  sec- 
ondary to  such  subsequent  paper.    If  it  is  only  imputable  to  him 
penally  (as  in  cases  of  libel  or  false  affidavits)  when  put  in  a 
specific  shape,  then  it  is  only  primary  when  put  in  such  shape. 
§  160.  A  series  of  forged  notes  may  be  issued,  some  peculiarly 
distinct,  others  faint.     If  the  forger  be  put  on  his  trial   Nopri. 
for  the  manufacturing  of  forged  paper,  the  faint  note  is  "»*'7  ?^>- 
as  much  primary  evidence  as  is  the  distinct.     In  other   reacted 
words,  that  which  constitutes  the  test  of  secondariness    its  faint- 
is,  not  inferiority  as  to  distinctness,  but  removal,  by  the  '****' 
interposition  of  intelligent  media,  from  the  object  to  be  proved. 
There  may  be  several  thousand  sheets,  to  take  another  illustra- 
tion, printed  from  the  same  type,  and  the  last  sheets  printed 
may  be  blurred  and  confused ;  but  on  an  indictment  for  a  libel 
contained  in  the  impression  the  last  is  as  much  an  original  as 
the  first,  and  would  be  as  admissible  as  the  first ;  while  a  writ- 
ten copy  made  by  an  amanuensis  from  the  first  would  be  ex- 
cluded, because  secondary.^     Hence  comes  the  maxim,  that  sec- 
ondariness goes  not  to  conclusiveness  but  to  grade.     Secondary 
eyidence  is  excluded  not  merely  because  it  is  inferior,  but  because 
it  presupposes  more  direct  and  immediate  evidence  held  back 
by  the  party  ofiEering.^     We  may  extend  these  remarks  to  the 
relation  between  eye-witnesses  with  superior  and  those  with  in- 
ferior opportunities  of  observation.     A  mere  stranger,  for  in- 
stance, is  as  admissible  to  testify  to  identity  as  is  an  intimate 
friend.     So  among  witnesses  standing  on  the  same  grade,  one 
may  be  inferior  to  another  as  to  trustworthiness,  but  this  does 
not  exclude  him.*     The  test  is,  "  Do  you  testify  at  first  hand?  " 
K  so,  no  matter  how  weak  may  be  the  impression  on  the  mind 
of  the  person  testifying,  the  testimony  is  receivable,  so  far  as 
concerns  the  present  test.    Hence  testimony  of  a  mere  bystander 
is  primary  evidence  of  a  conversation  he  overhears,  though  not 
likely  to  be  so  accurate  as  that  of  a  participant.^     The  fact, 
also,  that  the  alleged  writer  is  not  called  as  to  the  forgery  of 
his  signature,  does  not  exclude  other  witnesses.^     An  ordinary 

^  Bond  V.  Bank,  2  6a.  92.  ^  Peeples  v.  Smith,  S  Rich.  90. 

•  Infra,  §  S60.    Whart.  on  Ev.  §  »  R.  r.  Hazy,  2  C.  &  P.  458;  R.  v. 
72.  Hurley,  2  M.  &  Rob.  473;  Smith  v. 

*  Infra,  §§  360,  649,  550.  Prescott,  17  Me.  277;   Ainsworth  v. 
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[chap.  IV. 


observer,  also,  will  be  permitted  to  testify  as  to  blood-stains, 
though  experts  were  attainable  who  might  have  spoken  more 
authoritatively  ;  ^  and  on  the  same  reasoning  a  non-expert  may 
be  received  to  prove  insanity,  though  an  expert  might  have  been 
secured  for  this  purpose.^  To  keep  back,  however,  an  intelligent 
eye-witness,  and  bring  forward  one  of  weak  capacity,  is  always 
ground  for  suspicion;  and  as  to  documents,  where  secondary 
eyidence,  likely  to  be  of  high  accuracy,  is  suppressed  by  a  party, 
the  court  may  refuse  to  permit  him  to  produce  evidence  of  an 
inferior  type  until  the  higher  be  accounted  for.'  Hence  if  a 
party  has  a  fac-simile  of  a  lost  paper,  he  cannot  prove  such  paper 
by  calling  a  witness  as  to  its  contents.^  A  letter-book,  however, 
in  which  press  copies  are  taken,  is  held  to  be  so  far  a  copy  as  to 
stand  in  the  same  relation  to  the  original  as  do  copies  taken  from 
itself.  The  letter-book,  and  copies  taken  from  it,  are  equally 
secondary.* 

Written  §  ^^^'  Hencc  copies  of  documents,  under  the  limita- 

secondaiy     tions  lust  expressed  and  elsewhere  more  fully  noticed, 

eyidence  ...  . 

inadmis-  are  as  inadmissible  as  are  oral  statements  of  their  con- 
tents.** 
§  162.  Of  a  telegram,  so  far  as  concerns  the  criminal  responsi- 
Originda  bility  of  the  sender,  the  original  message  is  the  primary 
evidence,  and  must  be  duly  proved  as  such  ;  '^  and  only 
on  proof  excusing  its  production  can  its  contents  be 
shown  by  parol.®  It  has,  however,  been  ruled  that  if 
the  company  is  authorized  by  the  sender  to  act  for  him  (which  is 
inferred  from  his  sending  a  message  over  its  lines),  the  message 
delivered  is  primary  evidence  as  against  the  sender,  in  a  suit  by 
persons  to  whom  such  message  is  sent ;  ^  but  if  the  receiver  is 


sible. 


of  tele- 
gnxM 
most  be 
produced. 


Greenlee,  1  Hawks,  190;  McCaskle 
V.  Amarine,  12  Ala.  17;  Whart.  on 
Ev.  §§  705-707. 

1  People  V,  Bell,  49  Cal.  486. 

«  Infra,  §417. 

«  Whart.  on  Ev.  §§  72,  90. 

^  Stevenson  v.  Ho/,  43  Penn.  St. 
191. 

»  Whart.  on  Ev.  §§  72,  93 ;  citing 
Goodrich  v,  Weston,  102  Mass.  863. 

•  Whart.  on  Ev.  §  78. 

^  Lewis  V.  Havens,  40  Conn.  363. 

184 


•  Whart.  on  Ev.  §  76;  Scott  & 
Jam.  on  Tel.  §  340;  Howley  v,  Whip- 
ple, 48  N.  H.  488;  Durkee  v.  R.  R. 
29  Vt.  127;  Com.  r.  Jeffries,  7  Allen, 
648;  Lewis  v.  Havens,  40  Conn.  363; 
Benford  v.  Sanner,  40  Penn.  St.  9 ; 
West.  Un.  Tel.  Co.  v.  Hopkins,  49 
Ind.  223;  Matteson  v.  Noyes,  25  111. 
591;  Williams  r.  Brickell,  37  Miss. 
682;  Richie  v.  Bass,  15  La.  An.  668. 

>  Morgan  v.  People,  59  HI.  58.  See 
Howley  v.  Whipple,  48  N.  H.  487. 


CHAP.  IV.]  PBIMABY  AND  SECOKDABY.  [§  163. 

the  employer,  then  the  original  message  given  by  the  sender  to 
tbe  operator  must  be  produced.^  A  telegraphic  answer  to  a 
letter  may,  with  such  letter,  be  used  to  prove  a  contract.^  In 
such  case,  the  telegram  as  delivered  and  acted  on  by  the  receiver 
becomes  primary  evidence  of  the  contract.*  When  there  has 
been  no  previous  communications  between  the  parties,  a  tele- 
gram sent  for  the  purpose  of  settling  a  particular  detail  is  evi- 
dence only  against  the  sender  as  to  the  particular  point.^  Proof 
that  the  message  was  sent  over  the  wires  addressed  to  a  partic- 
ular person  at  a  particular  place,  he  being  shown  to  be  at  the 
time  resident  at  such  a  place,  may  present  a  primd  facie  case  of 
the  reception  of  such  telegram  by  the  sendee.^  But  the  sending 
of  a  telegram  addressed  to  a  person  at  a  given  place,  and  the  re- 
ceipt of  an  answer  purporting  to  be  from  him  in  due  course,  is 
not  admissible  to  prove  that  he  was  in  the  place  at  the  time  in 
question.^ 

II.   EXCEPTIONS  TO  RULE. 

§  163.  The  first  exception  to  be  noticed  is  that  which  arises 
-where  parol  evidence  of  a  fact,  of  which  there  is  a  Exceptions 
written  memorandum,  is  from  its  nature  as  near  to  the  ^uvi-^"' 
thing  testified  to  as  is  the  writing.^  The  date  of  A.'s  pJ-J^^!  " 
birth,  for  instance,  is  registered  by  one  of  his  parents ;  written. 
this  13  primary  evidence.  But  the  testimony  of  a  relative  cog- 
nizant of  A.'s  birth  is  also  primary  evidence  of  the  fact.^  Mar- 
riage, as  will  hereafter  be  abundantly  shown,  may  be  proved  by 
parol,  though  there  be  a  written  contract  and  a  registry.^  Proof, 
again,  of  what  is  done  at  a  legislative  or  corporate  meeting  is  not 
excluded  by  the  fact  that  the  meeting  kept  minutes  which  may 
be  evidence.^^    The  fact,  also,  that  trains  on  a  railroad  are  due  at 

^  Durkee  v.  R.  R.  29  Vt  127.  >  Evans  v.  Morgan,  2  C.  &  J.  45S; 

^  Taylor  o.  Campbell,  20  Mo.  254;  R.  v.  Man  waring,  Dears.  &  B.  1S2; 

Whart.  on  Ev.  §  618.  Morris  t;.  Miller,  4  Burr.  2057;  Sus- 

*  Donning  r.  Roberts,  85  Barb.  46S;  sex  Peerage,  11  CI.  &  F.  85;  Com.  v. 
Trevor  v.  Wood,  86  N.  Y.  807.  Norcross,  9  Mass.  492;   Carskadden 

«  Beach  v.  R.  R.  87  N.  Y.  457.  v,  Poorman,  10  Watts,  82 ;  Beeler  v, 

*  Com.  V.  Jeffries,   7   Allen,    548.    Young,  8  Bibb,  520. 

See  Whart.  on  Ev.  §§  1828-8-9.  •  Infra,  §§  169,  170.    See  Limerick 

*  Howley  v.  Whipple,  48   N.   H.    v.  Limerick,  4  Sw.  &  Tr.  252. 

487.  ^^  Miles  v.  Bough,  8  Q.  B.  848;  In- 

7  Whart.  on  Ev.  §  77.  glis  v.  R.  K  1  Macqueen,  S.  C.  112. 
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a  certain  point  on  a  certain  time  may  be  proved  by  parol  as  well 
as  by  the  time  table.^  It  has  also  been  held  that  the  inscription 
on  a  trunk  tag  can  be  proved  without  producing  the  tag ;  ^  that 
a  highway  can  be  proved  to  be  such  without  producing  the  deeds 
or  record  establishing  it;^  that  the  nature  of  clothes  can  be 
proved  without  producing  the  clothes  ;  ^  that  the  fact  that  a  wit- 
ness has  been  in  prison  can  be  proved  without  producing  the 
record  of  conviction.^  Parol  evidence  is  also  admissible  of  a 
license  hanging  on  a  wall,  such  license  being  put  in  evidence  as 
a  matter  of  description,  for  the  purpose  of  identifying  the  build- 
ing.^ The  reason  for  these  exceptions  is,  that  when  a  document 
exists,  not  for  the  purpose  of  supplying  specific  words  for  limit- 
ing a  thing,  but  for  the  purpose  of  giving  a  generic  designation 
which  can  be  equally  proved  by  parol,  then  the  parol  proof  is 
equally  primary  with  the  document. 

§  164.  Proof  that  an  individual  has  acted  notoriously  as  a 

A  th    t      public  officer  is  primd  facie  evidence  of  his  official  char- 

ofpabiic      acter,  without  producing  his  commission  or  appoint- 

bfp"4T   ment.^    It  may  also  be  proved  by  parol  (there  being 

/  P»ro  •      nothing  in  the  certificate  to  such  effect)  that  a  person 


1  Chicago  R.  R.  V.  George,  19  III. 
610. 

In  suits  for  trover,  for  the  conver- 
sion of  a  document,  the  document  may 
be  generally  proved  by  parol  descrip- 
tion. Jolley  V.  Taylor,  1  Camp.  143 ; 
Scott  V.  Jones,  4  Taunt.  865. 

^  Com.  V.  Morrell,  99  Mass.  542. 

'  Woburn  v»  Henshaw,  101  Mass. 
198. 

*  Com.  V.  Pope,  103  Mass.  440. 

*  See  infra,  §  474  ;  supra,  §  154. 

^  Com.  17.  Brown,  124  Mass.  318; 
citing  Com.  v.  Powers,  116  Mass. 
337. 

It  was  proved,  in  a  homicide  case, 
that  scrip  of  a  particular  issue,  not 
then  in  circulation,  was  found  the  day 
after  the  murder  in  the  house  of  the 
deceased,  and  that  the  defendant  the 
same  day  passed  similar  scrip.  The 
witness  who  found  the  scrip  was  asked 
to  describe  it.    This  was  objected  to, 
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on  the  ground  that  the  scrip  should 
be  produced.  The  prosecution  stated 
that  the  scrip  would  be  produced.  It 
was  held  that  the  witness  was  rightly 
allowed  to  describe  it  for  the  purpose 
of  identifying  the  scrip  when  pro- 
duced. Com.  V,  Sturtivant,  117  Mass. 
122. 

'  See  infra,  §  832;  Berryman  v. 
Wise,  4  T.  R  366;  Doe  v.  Brawn,  5 
B.  &  A.  243;  McGahey  v.  Alston,  2 
M.  &  W.  206  ;  R.  v.  Roberts,  38  L. 
T.  (N.  S.)  690;  14  Cox  C.  C.  106; 
R.  V,  Gordon,  2  Leach,  581,  585,  586; 
R.  V.  Shelley,  2  Leach,  381 ;  U.  S.  t;. 
Rcyburn,  6  Peters,  352,  367 ;  Jacob 
V.  U.  S.  1  Brock.  520;  Milnor  v.  Til- 
lotson,  7  Peters,  100,  101;  Bank  of 
U.  S.  r.  Dandridge,  12  Wheat.  70; 
Cabot  V.  Given,  45  Me.  144 ;  State  v. 
Robert,  62  N.  H.  492;  Webber  v. 
Davis,  5  Allen,  393;  and  see  Whart. 
Crim.  Law,  8th  ed.  §§  1589, 1617, 1671. 


CHAP.  IV.]         PBIMARY  AND  5EC0NDABY.  [§  166. 

taking  an  acknowledgment  was  a  jastice  of  the  peace,  or  other 
proper  of5cer  ;  ^  and  that  certain  persons  were  partners,  without 
producing  the  articles.^  So,  as  is  elsewl^ere  shown  more  fully, 
the  fact  of  agency  may  be  proved  primd  facie  by  recognition  of 
the  principal.'  But  secondary  proof  of  the  contents  of  a  letter 
of  appointment  cannot  be  received  in  evidence  to  establish  the 
agency  of  a  government  agent,  without  first  accounting  for  the 
non-production  of  the  original.^ 

§  1 64  a.  The  same  rule  has  been  extended  to  corporations, 
it  being  held  unnecessary  to  prove  the  charter  of  a  And  so  of 
corporation  acting  and  recognized  generally  as  such.*  corporSr^ 
Whether  the  court  will  take  judicial  notice  of  a  charter  ^<>"- 
is  elsewhere  considered.® 

§  165.  A  party,  also,  who  admits  a  document  to  have  certain 
contents,  may  relieve  the  opposite  party  from  produc-  -^^^^  ^^ 
ing  such  document.^     And  a  defendant,  who  on  cross-  ^7 
examination  admits  that  he  possessed  or  passed  certain  admits  the 

1        .,  £       ^\  x«        a-      contents  of 

papers  may  make  it  unnecessary  for  the  prosecution  to  the  doca- 
put  these  papers  in  evidence.®    This  is  also  the  case  ^^^^' 
with  his  answers  as  to  prior  imprisonments.^ 

§  166.  Of  public  documents,  which  public  policy  requires  to 
be  kept  without  removal  in  their  archives,  sworn  ab-  Summaries 
stracts,  or  summaries,  as  well  as  extracts,  may  be  re-  Sous* dl^u- 
ceived.^^  This  liberty,  however,  is  not  allowed  as  to  ^^  "•^ 
bank  books,  which  must  at  common  law  be  produced  ceived. 
in  court  or  their  absence  accounted  for,^^  nor  as  to  the  books  of  a 
railroad  company.^    Nor  can  the  certificate  of  an  officer  having 

1  R.  V.  Howard,  1  M.  &  B.  187;  •  Infra,  §§  430,  474. 

Rhoades  v.  Selin,  4  Wash.  715;  Shultz  •  Infra,  §  474. 

p.  Moore,  1  McLean,  620;  Stete  v.  ^^  Whart.  on  Ev.  §  80;  Roberts  v. 

McNally,  34  Me.  210.  Doxon,   Feake's  Cas.  83;    Meyer  v. 

>  Alderfion  V.  Clay,  1  Stark.  405.  Sefton,    2    Stark.    276;    Barton    v. 

*  Infra,  §  833.  Brigga,  20  Wall.  133;  Henderson  v. 
^  U.  S.  V.  Boyd,  5  How.  29.  Hackney,  16  6a.  521.     See  Johnson 

*  Calkins  o.  State,  18  Oh.  St.  236 ;  v.  Kershaw,  1  De  G.  &  Sm.  264,  ruling 
State  V.  Bait.  &  O.  R.  R.  15  W.  Ya.  that  to  admissibility  of  the  abstract  it 
868  ;  State  v,  Thompson,  Sap.  Ct  is  necessary  that  the  books  should  be 
Kans.  1880,  21  Alb.  L.  J.  297;  Whart  ready  to  be  produced  if  required. 

Or.  Fl.  &  Pr.  §  111.  "  Ritchie  v.  Kinney,  46  Mo.  298. 

*  Whart.  on  £y.  §§  292-8.  ^*  McCombs  v.  R.  R.  67  N.  C.  193. 
T  Infra,  $  684. 
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charge  of  public  records,  that  a  certain  fact  appears  by  the  reo- 
ords,  be  received,  as  the  records  themselves  must  be  proved  or 
exemplified  ;  ^  though  an  officer  may  be  called  to  prove  that  a 
certain  entry  is  not  in  the  docket.^  And  where  a  mass  of  private 
documents  to  be  inquired  into  is  so  great  that  they  cannot  pos- 
sibly be  mastered  in  court,  then,  whenever  a  result  can  be  ascer- 
tained by  calculation,  the  result  of  such  calculation,  subject  to 
be  tested  by  other  expert  witnesses,  is  admissible.^ 

§  167.  Secondary  evidence  may  also  be  given  of  documents 
So  may  ^  evauescent  and  transient  that  the  incapacity  of  the 
parol  e^-  party  to  produce  them  may  be  assumed  without  proof. 
thingB  Thus,  without  production,  or  explanation  of  non-pro- 
and  unpro-  ductiou,  witnesses  have  been  permitted  to  give  parol 
"*^*  *•  evidence  of  the  inscriptions  on  banners  exhibited  at 
public  meetings  ;  ^  of  the  writing,  as  we  have  seen,  on  a  trunk 
tag,  at  least  for  purposes  of  identification ;  ^  of  a  license  hanging 
on  a  wall ;  ^  of  the  marks  on  clothes  and  other  articles  of  personal 
property; 7  and  of  the  marks  on  the  heads  of  certain  barrels, 
for  the  purpose  of  identifying  them.^ 

§  168.  Unmovable  structures,  such  as  monuments  or  tomb- 
And  80  as  stones,  with  the  inscriptions  that  are  on  them,  may  be 
wWcL"Sn-  proved  either  by  photographs  or  by  copies  duly  proved  » 
brourfit  ^^  ^^^  same  way  proof  may  be  made  of  marks  on  trees,^^ 
into  court,  of  libels  written  on  walls ;  ^^  of  placards  posted  on  walls.'* 
It  must  appear,  however,  that  the  paper  is  so  attached  to  the 
wall  as  to  be  irremovable.^     And  the  courts  have  admitted  duly 

1  Wayland  v.  Ware,  109  Mass.  248.  •  Jones  v,  Tarleton,  9  M.  &  W. 

See  Weidman  v.  Kohr,  4  S.  &  R.  174.  675;  R.  v.  Fursey,  6  C.  &  P.  84;  Doe 

'  McGrath  v.  Seagrave,  2  Allen,  v.  Cole,  6  C.  &  F.  860;  Haslam  v. 
448;  Com.  v.  Evans,  101  Mass.  25.  Cron,  19  W.  R.  969;  North  Brook- 
Infra,  §  616.  field  U.Warren,  16  Gray,  171.    See 

'  Stephen's  £v.  p.  70,  citing  Rob-  Shrewsbury  Feerage  case,  7  H.  L.  C. 

erts  V.  Dozen,  FenJce,  88;  Meyer  v,  1,  16.     Infra,  §  545. 

Sefton,  2  Stark.  276.  ^o  Ibid. 

*  R.  17.  Hunt,  3  B.  &  Aid.  566 ;  Sher-  ^  Mortimer  v.  McCallen,  6  M.  & 
idan»s  case,  81  How.  St.  Tr.  679;  R.  W.  67. 

V.  O'Connell,  Arm.  &  T.  235.  ^^  Bruce  v.  Nicolopnlo,  11  Ex.  133. 

*  Com.  V.  Morrell,  99  Mass.  542.  See  Bartholomew  v.  Stephens,  8  C.  & 
^  Supra,  §  163.  P.  728;  Com.  v.  Brown,  124  Mass. 
^  Com.  V,  Pope,  103  Mass.  440.    See  318. 

Com.  V.  Hills,  10  Cush.  530.  ^*  Jones  v.  Tarleton,  9  M.  &  W. 

«  U.  S.  V.  Graff,  14  Blatch.  381.  675. 
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PROOF  OF  MARRIAGE. 


[§  169. 


certified  copies  of  papers  in  a  country  which  forbids  the  removal 
of  the  originals ;  ^  and  in  such  cases  abstracts  of  Yolnminous  but 
unobtainable  foreign  documents  may  be  received.^ 

§  169.  In  ordinary  cases,  on  the  principle  loetis  regit  aetum^  a 
marriage  must  be  contracted  with  the  formalities  pre-  statute 
scribed  in  the  country  of  solemnization ;  and  if  these  ",Iire"  ar- 
formalities  are  dispensed  with,  in  a  country  where  they  "^^J[*b*** 
are  essential  to  the  validity  of  the  marriage,  such  mar  record. 
riage  cannot  extra-territorially  be  held  valid.^  When  the  lex 
fori  makes  the  record  the  proper  evidence,  then  the  record  must 
be  produced.*  Where,  however,  parties  have  lived  together  as 
man  and  wife  in  the  United  States,  it  will  require  very  strong 
proof  that  their  marriage  was  void  for  want  of  formality  in  the 
place  of  solemnization,  to  induce  our  courts,  in  a  civil  suit,  to  hold 
it  invalid  so  as  to  render  children  illegitimate,  or  to  stigmatize 
the  union  as  adulterous.^  We  may  also  hold  that  parties  marry- 
ing in  their  domicil  of  origin,  with  the  intention  of  settling  in  the 
United  States,  are  subject  to  the  law  of  their  intended  matrimo- 
nial domicil,  and  after  they  arrive  in  this  country  are  to  be  re- 
garu^d  as  man  and  wife,  in  cases  where  their  marriage  was  sol- 
emnized in  a  way  held  sufficient  in  the  place  of  such  domicil.^ 
Nor,  a  fortiori^  are  we  required  to  hold  that  marriages  abroad 
of  domiciled  citizens  of  the  United  States  are  void  unless  sol- 
emnized with  formalities  requisite  in  the  place  of  solemnization. 
It  has  indeed  been  argued  with  great  ability  by  eminent  jurists, 
that  in  such  cases  marriages  void  at  the  place  of  solemnization 
are  void  everywhere.  This  rule,  as  we  have  elsewhere  seen,  is 
open  to  serious  doubt.^  Admitting  it,  however,  does  not  invali- 
date marriages  of  domiciled  Americans  abroad  when  such  mar- 
riages are  not  solemnized  with  the  forms  of  the  place  of  solemni- 
zation, since  French  and  German  courts  of  high  authority  have 


1  Infra,  §  187;  Whart.  on  £v.  §  83. 

*  Whart.  on  Ev.  §  81. 

«  See  Whart.  Confl.  of  L.  §§  127 
et  seq, ;  Holmes  o.  Holmes,  1  Abb.  U. 
S.  526.    Compare  infra,  §§  580-8. 

^  Infra,  §  583;  State  v,  Horn,  48 
Vt.  20.  See  Sute  v.  Wallace,  9  N. 
H.  515;  Jackson  v.  People,  2  Scam. 
282;  Glenn  v,  Glenn,  47  Ala.  204. 


«  See  Whart.  Confl.  of  L.  §§  173 
et  seq, 

^  See  on  this  point  the  jadicious  re- 
marks of  Cooley,  J.,  in  Hutchins  v. 
Kimmell,  81  Mich.  138.  As  adopting 
the  views  of  the  text  see  London  Law 
Mag.  1878,  236;  Revue  General  da 
droit,  Sept.  and  Oct.  1877. 

'  Whart.  Confl.  of  L.  §  171. 
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held  that  domiciled  subjects  of  other  States  are  to  be  governed, 
as  to  the  capacity  and  forms  of  matrimony,  by  their  own  law.  It 
is  also  to  be  remembered  that  in  any  view  the  judex  fori  will 
presume,  until  the  contrary  be  proved,  that  a  marriage  abroad 
was  in  conformity  with  the  lex  loci  contractus,^ 

§  170.  It  may  happen  that  the  lex  loci  contractus  may  pre- 
Bv  rivate  ^^^^'^^  *^^*  ^^  marriage  shall  be  valid  unless  solemnized 
interna-       and  recorded  in  a  particular  way,  and  it  may  happen, 

tional  law        ,  _  t       ■.        /.     .  m        t        •       i  • 

marriages  also,  that  the  lexfon  may  prescribe  that  in  this  respect 
proved  by  the  provisions  of  the  lex  loci  contractus  must  be  shown 
P"®^*  to  have  been  satisfied,  to  prove  a  marriage.     Except  in 

such  cases,  which  are  not  likely  to  occur,  marriage  may  be  proved 
by  parol ;  and  this  is  a  rule  of  international  law.^  This  parol 
proof  may  be  resolved  into  several  ingredients.  It  may  consist 
of  the  testimony  of  witnesses  present  at  the  ceremony.^  It  may 
consist  of  proof  of  cohabitation  and  admission;^  and,  as  has  been 
elsewhere  shown,  cohabitation  is  an  admission  by  acts.  It  does 
not  follow,  however,  because'  parties  cohabit  as  man  and  wife 
that  they  are  actually  married.  It  may  be  that  the  pretence 
that  they  are  man  and  wife  is  a  fraud,  got  up  to  cover  an  ad^idter- 
ous  intercourse.  It  may  be  that  the  parties  honestly  believe 
that  they  have  been  legally  married,  but  that  such  belief  is 
founded  on  a  mistake.  It  may  be  that  the  cohabitation  was  in 
a  community  in  which  the  term  marriage  is  applied  loosely  to 
sexual  relations  not  strictly  marital.'^  As  to  reputation,  also, 
when  adduced  to  prove  marriage,  similar  cautions  may  be  sug- 
gested. Did  the  reputation  take  shape  in  a  community  jealous 
of  marriage  sanctity,  and  likely  to  repel  any  attempts  to  invade 

1  Infra,  §  827;  R.  v.  Newton,  2  M.  Richard  v.  Brehm,  73  Penn.  St  140; 
&  Bob.  505;  Com.  v.  Holt,  121  Mass.  III.  Land  Co.  v.  Bonner,  75  111.  815; 
61;  Com.  V.  Jackson,  11  Bush,  679;  Murphy  t7.  State,  50  Ga.  150;  Dicker- 
Arnold  V.  State,  53  Ga.  594 ;  Brown  son  v.  Brown,  49  Miss.  357 ;  Camp- 
V.  State,  52  Ala.  888.  bell  v.  Gullatt,  48  Ala.  57;  Williams 

«  Whart.  Confl.  of  L.  §  171 ;  Whart.  v.  State,  54  Ala.  131.     See  Omohun- 

Crim.  Law,  8th  ed.  §  1700  ei  seq.;  dro's  Est  66  Penn.  St  118. 

Com.   V.    Holt,    121   Mass.   61;   Van  >  Infra,  §  173. 

Tuyl  V.  Van  Tuyl,  8  Abb.  (N.  Y.)  Pr.  *  Whart    Crim.  Law,   8th    ed.  § 

N.   S.  5;  S.  C,  57  Barb.  235;  Bissell  1700. 

V.   Bissell,  55  Barb.   325;   Physick's  *  Presumptions    from  cohabitation 

Estate,  2  Brewst.  179;  Guardians  of  are  hereafer   distinctively  discussed, 

the  Poor  v.  Nathans,  2  Brewst  149;  infra,  §  827. 
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that  sanctity  ?  If  so,  reputation  in  such  a  community  is  of  value, 
as  showing  that  in  the  belief  of  the  neighbors  of  the  parties 
they  were  actually  married.  Still  stronger  does  this  proof  be- 
come when  it  goes  to  show  that  the  parties  fitted  into  a  compact 
and  extended  family  system,  in  which  the  family  relationships 
of  the  several  members  of  a  large  group  were  reciprocally  ac- 
knowledged as  legitimate.  In  criminal  issues,  however,  the  lat- 
ter form  of  proof  is  usually  admissible  only  for  collateral  pur- 
poses, the  marriage  being  proved  by  record  or  by  eye-witnesses. 
But  it  is  easy  to  conceive  of  cases  in  which  the  fiust  of  marriage 
may  be  adequately  proved  by  reputation,  and  by  marital  cohabi- 
tation, with  the  admissions  it  necessarily  involves.^ 

I  See  Evans  v.  Morgan,  2  C.  &  J.  we  regard  competent    This  is  bow 

453.     For  a  special  consideration  of  settled  in  England  to  be  the  case  when 

the  topic  in  the  text  in  connection  with  it  is  only  by  the  law  of  the  domicil  of 

bigamy,   the    reader  is    referred    to  one  of  them  that  the  marriage  is  in- 

Whart.  Crim.  Law,  8th  ed.  §§  1696  e<  valid.    But  on  reason  and  on  author- 

seq.  ity,  we  must  hold  with  Sir  J.  Han- 

In  its  international  relations,   the  nen  (Sottomayer  v.  De  Barros,  41  L. 

law  of  the  solemnization  of  marriage  T.   281),    that  even  though   by   the 

may  be  thus  stated: —  court  of  the  domicil  of  both  parties 

1.  When  a  marriage  by  competent  the  marriage  is  invalid,  it  would  still 
parties  is  proved  to  have  been  sol-  be  sustained  by  the  courts  of  the  State 
emnized  abroad,  the  presumption  is  where  the  marriage  is  solemnized, 
that  it  was  in  accordance  with  the  lex  where,  by  the  laws  of  that  State,  the 
loci  contractus,  parties  would  have  been  capable  of 

2.  The  old  common  law  of  England,  marriage  if  subjects. 

adopting  in   this  respect  the  canon  Each  sovereignty  applying  its  dis- 

law,   validates  consensual  marriages  tinctive  policy,  as  has  been  said,  to  its 

contracted  by  competent  parties,  irre-  subjects,  the  courts  of  domicil,  should 

spective  of  ecclesiastical  benediction;  the  parties  return  to  it  after  contract- 

and  this  law  was  brought  to  the  United  ing  a  marriage  abroad,  would  hold 

States  by  the  English  colonists,  and  the  marriage  invalid  in  all  cases  in 

became  part  of  the  common  law  of  the  which  its  own  prohibition  is  based  on 

English  settled  States.  national  policy,  or  on  national  concep- 

3.  Each  sovereignty  will  maintain  tion  of  morals,  and  not  on  matters  of 
its  distinctive  policy  as  to  marriage,  form.  We  may  illustrate  this  by  the 
France,  for  instance,  as  in  Jerome  English  rulings  as  to  the  marriage  of 
Bonaparte's  case,  may  decline  to  ac-  a  man  with  his  sister-in-law,  and  by 
cept  an  American  marriage  as  chang-  our  own  rulings  in  cases  of  marriages 
ing  the  statiu  of  one  of  her  domiciled  of  negroes  with  whites.  In  some  States 
subjects.  On  the  other  hand,  in  the  these  marriages  are  void.  There  can 
United  States,  we  would  hold  such  mar-  be  no  question  that  domiciled  citizens 
riage  binding,  when  validly  solemnized  of  States  marrying  in  defiance  of  this 
within  oar  borders,  by  parties  whom  prohibition  in  England  would  be  re- 
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§  171.  An  important  distinction,  however,  is  to  be  noticed  be- 
Id  cases  tween  suits  in  which  the  legitimacy  of  chUdren  or  the 
^nSfmar.   ^^^^^^^^'7  ^^  ^^®  domestic  relation  is  at  issue,  and  those 

ria^e  in  which  the  effort  is  to  impose  on  the  defendant  penal- 

stricter         ,  , 

proof  is       ties  attachable  to  an  illegal  marriage.     In  the  first  case 

require  .  ^^  have  in  favor  of  the  marriage  the  presumption  of 
legitimacy ,1  as  well  as  those  of  good  faith,*  and  of  regularity.' 
In  the  second  case  we  have  against  the  marriage  the  presumption 
of  innocence,  as  the  marriage  must  be  proved  beyond  reasona* 

garded  in  England  as  validly  married,  for  instance,  is  in  conformity  with  the 

There  is  no  doubt  that  should  they  re-  laws  of  their  domicil,  though  not  in 

turn,  after  the  marriage,  to  their  dom-  conformity  with  the  law  of  France,  it 

icil,  the  courts  of  that  domicil  would  would  be  held  good  in  France.     If 

hold  the  marriage  invalid.  good  in  France,  it  would  be  regarded, 

Nor  does  it  follow  that  because  a  even   by  those  who  insist  upon   the 

State  requires  certain  conditions  to  ubiquity  of  the  lex  loci  coniractust  as 

validate  marriages  within  its  borders,  good  in  the  United  States, 

the  marriage  of  foreigners,  within  such  For  authorities  on  these  points  see 

borders,  without  complying  with  such  Whart.  Crim.  Law,  8th  ed.  §§  1698  et 

conditions,  would  be  held  invalid  by  seq. 

the  courts  of  the  domicil  of  the  par-  In  Maryland  it  has  been  held,  in 

ties  so  marrying.  deviation  from  the  canon   and  com- 

Undoubtedly  this  position  has  been  mon  law,  that  a  marriage  contracted 

disputed  by  high  authority ;  but  for  it  merely  per  verba  de  praeserUi  is  not 

the  following  reasons  may  be  given :  valid  without  some  form  of  religious 

First.   In  marriage,  as  has  been  said,  ceremony.    Denison  v.   Denison,    85 

each  sovereignty  is  governed,  as  to  Md.  861.     See,  however,  for  a  more 

matters  involving  state  policy  or  mor-  liberal  view,  Barnum  v.  Barnum,   42 

als,  by  its  distinctive  standards.    Sec-  Md.  251. 

ondly.    We  have  American  rulings  to  The  right  to  prove    marriages  by 

this  effect,  holding  that  American  cit-  parol  is  not  affected  by  the  statutes 

izens,  marrying  abroad,  though  with-  permitting  parties  to  be  called  as  wit* 

out  complying  with  requisites  estab-  nesses.    Bockwell    v,    Tunnicliff*,   62 

lished  by  the  law  of  the  place  of  sol-  Barb.  408. 

emnization,  will  be  regarded  as  law-  That  the  declarations  of  an  ancestor 

fully  married  by  the  courts  of  their  can  be  received  to  establish  marriage 

domicil  if  such  marriage  would  have  we  will  elsewhere  see.    Infra,  §  238; 

been  valid  if  solemnized  at  such  dom-  Whart.  on  £v.  §  203. 

icil.     The  examination  of  the  recent  That  reputation  without  cohabita- 

rulings  to  this  effect  I  must  remand  to  tion  cannot  prove  marriage  see  West- 

the  second  edition  of  my  book  on  Con-  field  v.  Warren,  3  Halst.  849 ;  Minor 

ilict  of  Laws.     Thirdly.  German  and  v.  State,  58  111.  59 ;  Buchanan  v.  State, 

French  courts,  as  has  been  stated  in  58  Ala.  154. 

the  text,  have  held  that  in  such  cases  ^  Infra,  §  828. 

the  lex  domicilii  is  to  control,  and  that  '  Infra,  §  727. 

if  the  marriage  of  Americans  in  Paris,  *  Infra,  §  829. 
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ble  doubt.^  We  cannot,  therefore,  hold  the  decisions  in  the  last 
class  of  cases  binding  on  the  former.  In  this  country  the  distinc- 
tion is  of  peculiar  interest.  An  emigrant  lands  on  our  shores 
with  a  wife  whom  he  has  married  without  the  observance  of 
those  restrictions  which  the  distinctive  social  condition  of  several 
European  States  has  imposed.  He  rears  children  whom  he  ac- 
knowledges, and  who  claim  after  his  death  to  inherit  his  estate. 
Here,  the  validity  of  the  marriage  being  in  litigation,  come  in 
two  important  presumptions  to  sustain  the  legitimacy  of  the  chil- 
dren. The  first  is  that  all  acts  are  presumed  to  be  regular  until 
the  contrary  appears.  The  second  is  that  when  the  evidence  is 
equally  balanced,  the  courts,  in  all  questions  of  legitimacy,  will 
favor  the  hypothesis  of  matrimony.^  A  different  line  of  pre- 
sumptions, however,  apply  when  an  emigrant  comes  to  this  coun- 
try  without  a  wife,  marries  here,  establishes  a  home  and  family, 
and  then  is  arrested  here  on  the  charge  of  bigamy,  based  on  an 
alleged  prior  marriage  in  his  native  land.  If,  in  such  case,  he 
should  be  charged  with  bigamy  in  contracting  the  second  mar- 
riage, the  prosecution,  instead  of  being  aided  by  presumptions 
which  in  a  doubtful  case  would  turn  the  scales  in  its  favor,  has 
to  encounter  presumptions  which  in  a  doubtful  case  will  turn  the 
scales  against  it.  The  defendant's  second  marriage  is  not  con- 
tested, and  is  looked  on  with  peculiar  favor  by  the  judicial  pol- 
ity of  a  country  such  as  this,  which  seeks  to  encourage  family 
growth.^  But  what  is  more  important,  the  fact  of  the  first  mar- 
riage is  the  gist  of  the  prosecution's  case,  and  to  it  applies  emi- 
nently the  maxim,  that  the  charge  of  guilt,  to  justify  a  convic- 
tion, must  be  made  out  beyond  reasonable  doubt.  Hence  we 
find  courts  which  are  ready,  when  a  marriage  is  to  be  adjudi- 
cated on  its  civil  relations,  to  regard  the  husband's  own  admis- 
sions as  proof  of  the  fact,  shrinking  from  this  conclusion  when 
the  object  is  to  sustain  a  criminal  prosecution  against  him  for 
bigamy.  Confessions  are  only  authoritative,  it  is  well  argued, 
when  there  is  clear  proof  of  the  corpus  delicti;  and  here  the 
eorpu9  delicti  is  the  alleged  first  marriage.^    How  is  this  to  be 

^  See  Squire  v.  State,  46  Ind.  459;  *  Infra,  §  633. 

Com.  V,  Jackson,  11  Bush,  679.  That  confessions  may  be  received  as 

'  See  Patterson  v,  Gaines,  6  How.  competent  proof  of  marriage  in  those 

n.  S.  650 ;  Shafher  v.  State,  20  Ohio,  States  in  which  record  proof  is  not 

3.     Infra,  §  828.  made  requisite,  see  K.  v,  Simmonsto, 

•  See  Whart.  Confl.  of  L.  §  150.  143 
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^^  clearly  proved/'  independent  of  the  defendant's  confession  ? 
Now,  in  view  of  the  issue  being  criminal,  we  can  easily  under- 
stand how  a  court  should  say,  as  some  courts  have  said:  '^The 
lex  loci  contractus  prescribes  certain  solemnities  as  necessary  to 
constitute  the  formalities  of  marriage,  and  therefore,  in  view  of 
the  maxim,  ^  locus  regit  actum^^  we  must  hold  that  any  other 
proof  of  the  fact  of  marriage  is  but  secondary,  and  is  not  to  be 
received."  Had  the  first  wife  been  brought  to  this  country,  and 
here  acknowledged,  the  case  would  have  been  different.  But 
when  the  prosecution  rests  simply  on  a  technical  first  marriage, 
it  is  not  inconsistent  in  courts,  who  recognize  the  validity  of  a 
consensual  marriage,  to  hold  that  such  technical  first  marriage 
should,  in  a  criminal  issue,  in  order  to  be  made  out  beyond  rea* 
Bonable  doubt,  be  proved  in  the  way  the  lex  loci  contractus  pre- 
scribes, and  that  secondary  evidence  should  only  be  received 
when  the  prescriptions  of  the  lex  lodl  contractus  are  peculiarly 
onerous,  or  when  the  primary  evidence  cannot  be  obtained.^ 

§  172.  Confessions  of  marriage,  it  should  be  remembered,  are 
When  the  of  two  kinds :  (1.)  Those  incidental  to  cohabitation ; 
mai^age  ^i^d  (2.)  Those  not  so  incidental.  As  to  the  latter 
confMsSn  (^'  9'  when  a  man  cohabiting  with  a  woman  to  whom 
should  be     Jjq  jjag  been  married  in  due  form  admits  that  he  was 

corrobor- 
ated, previously  married  to  another  woman  still  living),  they 

should  be  regarded  as  insufficient  to  sustain  a  conviction  with- 
out proof  aliunde  of  the  fact  of  the  first  marriage.^    But  to  the 

1  C.  &E.  164;  Trumman'B  case,  State,  U  Ala.  546;  Langtrj  v.  State, 

East  P.  C.  470;  R.  v.  Upton,  1   C.  &  SO  Ala.  536;  Williams  v.  State,   54 

K.  55;  Cayford*8  case,  7  GreenL  57;  Ala.  131 ;  Robinson  v.  Com.  6  Bush, 

State r.  Hodgskins,  19  Me.  155;  State  309;  Com.  v.  Jackson,  11  Bush,  679; 

v.  Libbey,  44  Me.  469  ;  Com.  v.  Holt,  Gorman  o.  State,  23  Tex.  640. 

121  Mass.  61 ;  State  v.  Lash,  1  Uarr.  But  where  the  confession  is  without 

(N.  J.)  880;  Com.  f7.Murtagh,  1  Ashm.  proof  of  corpus  delicti^  it  will  not  sus- 

272;  Wolverton  v.   State,  16    Ohio,  tain  a  conviction.    Dove  t;.  State,  3 

173;  Carmichael  o.  State,  12  Oh.  St.  Heisk.  760;   Weinberg  v.   State,  25 

553;  Jackson  v.  People,  2  Scam.  231;  Wis.  370;  R.  v.  Savage,  IS  Cox  C. 

State  V.  Seals,  16  Ind.  352;  Squire  C.  178;  overruling  R.  v,  Newton,  2 

V.  State,  46  Ind.  459  ;  State  v,  San-  M.  &  R.  503. 

ders,  SO  Iowa,  582;  Warner's  case,  2  i  Whart.  on  £v.  §  85;  R.  v.  Sav- 

Va.  Cas.  95  ;  O'Neale  v.  Com.  17  Grat.  age,  18  Cox  C.  C.  178. 

582;  State  v,  Hilton,  8   Rich.  424;  ^  As  to  scrutiny  to  be  applied  to 

State  o.    Britton,    4    McCord,    256;  confessions    see  infra,  §  623;  R.  v. 

Cook  o.  State,  11  Ga.  53;  Cameron  o.  Flaherty,  2  C.  &  K.  782 ;  Ham's  case, 
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CHAP.  IV.]  PROOF  OP  MARRIAGE.  [§  172. 

first  class  of  cases  (those  in  which  the  admission  is  incidental  to 
cohabitation)  other  considerations  apply.  Such  admissions,  in 
connection  with  cohabitation  as  man  and  wife,  are  abundant  proof 
of  marriage,  with  the  limitations  to  be  hereafter  noticed.^  It 
should  also  be  noticed  that  if  a  man,  after  a  consensual  marriage 
in  a  country  where  consensual  marriages  are  invalid,  comes  with 
his  wife  to  a  country  where  they  are  valid,  and  there  lives  with 
her  as  her  husband,  then  this  may  be  held  a  validation  of  the  for- 
mer invalid  marriage.  But  if  he  leave  her  abroad,  without  such 
validation,  then  a  court  in  our  own  land,  should  a  prosecution  be 
brought  against  him  for  bigamy,  tnay  well  refuse  to  be  satisfied 
by  mere  confessions,  or  even  by  proof  of  prior  cohabitation.  There 
most  be  proof  in  such  case,  to  sustain  the  allegation  of  the  in- 
dictment, of  the  solemnization  of  the  first  marriage.^  We  may 
not  insist  upon  proof  that  all  the  prescriptions  of  the  lex  loci  con- 
traetus  were  complied  with ;  for  these  are  sometimes  so  contrary 
to  our  national  policy,  and  so  repugnant  to  the  common  law  of 
Christendom,  that  there  may  be  cases  in  which  we  may  refuse  to 
recognize  them  as  limiting  an  international  institution  such  as 
marrii^e  really  is.  But  while  we  may  thus  occasionally  dispense 
with  the^e  formalities,  we  must,  nevertheless,  insist,  when  a  for- 
eign marriage  is  made  the  basis  of  a  criminal  prosecution  in  our 
own  land,  that  such  foreign  marriage  should  be  proved  by  show- 
ing that  in  such  marriage  there  was  a  bond  fide  matrimonial  con- 
tract by  parties  capable  of  contracting,  followed  by  cohabitation.^ 

2  Fairf.  891 ;  Com.  v,  Littlejohn,  15  wife,  this  amounts  to  a  legal  marriage, 

Mass.  163;  State  v.  Roswell,  6  Conn,  and  a  second  marriage  is  bigamy.  Mc- 

446;  People  v.  Humphrey,  7  Johns.  Reynolds  v.  State,  5  Cold.  (Tenn.)  18. 

314;    Clayton  v.  Wardell,  4   Comst.  See  Whart.  Cnm.  Law,  8th  ed.  §  1686, 

230;  Gahagan  i;.  People,  1  Parker  C.  and  notes. 

B.  383;  State  v.  Armstrong,  4  Minn.  ^  See  infra,  §§  623  et  seq.,  686,  827. 
335;  People  v.  McCormack,  4  Parker  In   Com.  v.  Holt^  121  Mass.  61,  it 

C.  R.  17  ;  Green  v.  State,  59  Ala.  68.    was  held  that  in  prosecutions  foradul- 
In  Massachusetts  it    is   now  pro-    tery  confession  and  reputation  might 

Tided  by  statute  that  circumstantial  prove  marriage, 

and  presumptive  evidence  may  be  re-  'But  see    Com.    v.   Jaekson,   11 

ceived  to  prove  the  fact  of  marriage.  Bush,  679;  State  v,  Hilton,  3  Rich. 

Suppl.  Rev.  Stat  166-7,  184;  Com.  v.  S.  C.  434;  Williams  v.  State,  54  Ala. 

Johnson,  10  Allen,  196.  131;  Carotti  v.  State,  42  Miss.  344. 

Where  a  slave  was  married  before  *  Infra,  §  530.    See  State  v.  Horn, 

his    emancipation,  and  subsequently  43  Vt.   20  ;  People  v.  Humphrey,  7 

continues  to  live  and  cohabit  with  his  Johns.   314  ;  Weinberg  v.  State,   25 
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§  173.]  EVIDKNCE  IN  CRIMINAL  CASES.  [CHAP.  IV. 

To  establish  the  contract,  the  foreign  registry,  sustained  by  proof 
of  the  foreign  law,  is  the  best  evidence,^  wherever  such  foreign 
law,  requiring  a  registry,  is  put  in  evidence.  If,  however,  there 
be  no  proof  of  such  foreign  law,  then  the  presumption  is  that 
consensual  marriages  are  valid  by  the  lex  loci  contractus;  and,  as 
has  been  seen,  such  marriages  may  be  proved  by  parol,  e.  g.  by 
proof  of  admissions,  of  cohabitation,^  and  of  reputation,  as  well 
as  by  the  testimony  of  witnesses  present,  as  will  be  seen  in  the 
next  section.^ 

§  178.  The  testimony  of  a  witness,  present  at  the  marriage,  is 
Witness  Ordinarily  admissible  and  adequate  proof,  unless  the  law 
may  prore  i^cquires  official  evidence.*  When  the  marriage  is  ex- 
mamage.  tra-terrftorial,  the  officiating  clergyman,  according  to 
American  cases,  may  not  only  prove  the  marriage,  but  the  foreign 
law  under  which  it  was  solemnized.^  But  in  England,  unless  a 
witness  be  an  expert,  he  cannot  prove  in  this  respect  the  foreign 
law.^  In  domestic  marriages,  the  fact  that  a  justice  of  the  peace 
or  clergyman  performed  the  ceremony  is  proof  that  he  professed 
and  was  generally  understood  to  have  the  authority  so  to  do,^ 
and  it  will  be  presumed  that  the  formal  requisites  of  the  cere- 
mony were  complied  with.^  Whether  the  wife  can  be  a  witness 
is  hereafter  discussed.^ 

Wis.  870 ;  Bird  v.  Com.  21  Grat.  800.  Life   &  Trust    Co.  v.  Bosenagle,   77 

See,  in  a  civil  issue,  Harris  v.  Cooper,  Peon.  St.  507 ;  State  v.  Abbey,  29  Vt. 

81  Up.  Can.  Q.  B.  182.  60;  State  y.  Goodrich,  14  W.  Va.  851. 

1  Bird  V,  Com.  21  Grat.  800.  •  R.  v.  Povey,  6  Cox  C.  C.  88 ;  S. 

*  Wbart  on  £7.  §  86.    Infra,  §  686.  P.,  R.  v.  Smith,  14  Up.  Can.  Q.  B. 

*  Com.  V.  Holt,  121  Mass.  61 ;  Red-  565;  but  see  Whart.  Confl.  of  L.  §  775, 
grave  v,  Redgrave,  88  Md.  98 ;  Squire  and  Sussex  Peerage  case,  there  cited ; 
o.  State,  46  Ind.  459 ;  Com.  v.  Jack-  and  see  fully  Whart  on  Ev.  §  300. 
son,  11  Bush,  679;  Brown  v.  State,  ^  Infra,  §  827;  Bird  v.  Com.  21 
52  Ala.  888 ;  Arnold  v.  State,  58  Ga.  Grat.  800 ;  State  v.  Abbey,  29  Vt.  60. 
594.    As  to  this  presumption  see  in-  >  Infra,  §  827. 

fra,  §§  827  et  seq.  •  See  infra,  §§  880  et  seq. 

^  R.  V.  Manwaring,  D.  k  B.  C.  C.  In  State  v,  Rowe,  61  Me.  171,  it 

182;  7  Cox  C.  C.  192 ;  State  v.  Kean,  was  held  that  testimony  of  the  parti- 

10  N.  H.  847;  State  v.  Clark,  54  N.  ceps  crinUnis,  that  she  was  **  married 

H.  446 ;  Com.  v.  Putnam,  1  Pick.  186 ;  two  years  ago  by  C.  L.  at  his  house," 

Warner  v.  Com.  2  Va.  Cas.  95 ;  Wolver-  it  not  appearing  that  C.  L.  professed 

ton  V.  State,  16  Ohio,  176,  and  other  to  be  '*a  justice  of  the  peace  or  an 

cases  cited  Whart.  Crim.  Law,  8th  ed.  ordained  or  licensed  minister  of  the 

§  1701.  gospel,"  or  that  the   marriage  was 

*  Bird  V.  Com.  21  Grat  800  ;  Am.  '*  consummated  with  a  full  belief  on 
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CHAP.  IV.]  DIFFERENT  KINDS  OF  COPIES.  [§  174. 

§  173  a.  When  the  prosecution  relies  on  a  foreign  certificate 
of  marriage,  such  certificate  will  not  be  received,  un-  ^Q^eiga 
lesa,  (1.)  The  record  be  shown  to  have  been  kept  in  ^'^j^** 
conformity  with  law ;  (2.)  The  authority  and  identity  duly 
of  the  r^istrar  be  established ;  (3.)  The  certificate  be 
authorized  by  and  in  conformity  with  the  law  of  the  place  from 
which  it  emanates ;  and  (4.)  The  signature  be  duly  proved.^ 

m.  DIFFERENT  KINDS  OF  COPIES. 

§  174.  Although  the  question  is  still  regarded  as  open,  the 
conclusion  seems  reasonable  that  a  party  who  has  in  secondary 
his  power  evidence  of  a  higher  degree  throws  much  J^u^ento' 
suspicion  on  his  case  if  he  withhold  such  higher  evi-  •dmiu  of 

,        ,  degrees. 

dence,  and  offer  that  which  is  not  only  lower,  but  nec- 
essarily inferior  as  a  means  of  expressing  truth,  although  such 
evidence  may  be  technically  of  the  same  grade.^  We  may  illus- 
trate this  principle  by  the  circumstance  that  it  has  been  held 
that  if  an  exemplification  of  a  lost  record  or  deed  be  obtainable, 
a  party  will  not  be  permitted  to  prove  such  deed  or  record  by 
memory  of  witnesses.^  Hence  a  party  cannot  prove  a  record  by 
parol  when  he  has  an  opportunity  to  obtain  an  exemplification.^ 
The  principle  is  that  where  a  particular  kind  of  copy  is  by  law 

the  part  of  either  of  the  persons  mar-  witnesses;  and  the  copy  being  certified 
ried,  that  they  were  lawfully  mar-  as  sach  by  T.  W.  in  his  official  ca- 
ned/' is  not  sufficient  evidence  of  a  pacity  as  Superintendent  Registrar 
marriage  in  an  indictment  for  adul-  for  the  district  of  M.  It  was  ruled 
tery.  that  the  document  was  inadmissible: 

^  Infra,  §  530-S;  State  v.  Dooris,  40  because  (1.)  it  did  not  appear  that  the 

Conn.  145.     See  State  v.  Wallace,  9  keeping  of  such  a  book  was  required 

N.  H.  515;  State  v.  Horn,  48  Vt.  20.  by  law;  nor  (2.)  that  T.  W.  was  in 

In  State  o.  Dooris,  ut  supra,  for  the  fact  the  superintendent  registrar;  nor 

purpose  of  proving  the  first  marriage  (8.)  that  his  signature  was  genuine,  if 

in  a  prosecution  for  bigamy,  the  State  he  was  such  officer. 

oflfered  in  evidence  a  document  pur-  The  original  certificate  of  marriage 

porting  to  be  a  copy  of  an  entry  in  by  the  officiating  clergyman  is  not  ad- 

the  **  Marriage  Register  Book  *"  in  the  missible  unless   the    handwriting  be 

office  of  the  Superintendent  Registrar  proved,  when  such  proof  is  attainable, 

of  Births,  Marriages,  and  Deaths  for  State  o.  Colby,  51  Vt.  291. 

the  district  of  M.,  in  Ireland,  that  the  A  copy  of  the  town  record  is  inad- 

prisoner  was,  on  a  day  stated,  married  missible  unless  ample.    Ibid. 

to  the  alleged  first  wife;  the  entry  ^  Whart.  on  Ev.  §  90. 

containing  the  signatures   of  the  offi-  *  Ibid. 

dating  priest,  the  parties,  and  two  *  Ibid«     See  infra,  §  202. 
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§  177.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  IV. 

especially  directed  and  guarded,  such  a  copy  is  to  be  regarded  as 
so  far  primary  as  to  exclude,  so  long  as  it  can  be  produced,  mere 
recollections  by  unofficial  persons  of  what  is  registered  in  the 
copy.^  But  unless  a  particular  kind  of  copy,  either  by  statute 
or  common  law,  or  by  peculiar  reasons  of  policy,  is  made  pri- 
mary, the  fact  that  it  is  withheld,  however  much  it  may  detract 
from  the  credit  of  a  party ,^  does  not  preclude  him  from  oflfer- 
ing  other  secondary  evidence.  The  testimony,  also,  of  a  deceased 
witness  can  be  proved  either  by  notes  of  a  short-hand  writer 
sworn  to  by  him,  or  by  the  recollection  of  a  witness,  or  by  an 
official  reporter,  if  such  be  appointed  by  statute ;  ^  and  the  valida- 
tion of  one  of  these  modes  of  proof  does  not  exclude  the  other. 
So  it  has  been  even  argued  that  a  party  is  not  precluded  from 
proving  a  lost  document,  by  the  fact  that  he  has  possession  of  a 
written  copy  of  such  document  which  could  be  verified.* 

§  175.  Wherever  the  original  can  be  produced,  a  photographic 
Photo-  copy  is  inadmissible  ;  though  when  the  original  is  non- 
graphic      producible,  such  copies  are  of  high  value.^     And  pho- 

copies  sec-  .  ,  *  ^  . 

ondary        tographic  copies  are  admissible  for  the  purpose  of  dis- 

evidence.        .         ...  -j      .•!•   •        .1  •    •      m 

tmguisbmg  or  identifying  the  original.^ 
§  176.  When  the  object  is  to  prove  a  manuscript  (as  distin- 
Ail  printed  g^^s^i^^l  from  a  printed  publication),  the  original  must 
impres-       be  produced  or  accounted  for.^    But  the  several  printed 

sions  are  \  ,  ,  ,  i  •  j  • 

of  same  copies  produced  by  a  single  impression,  and  issued  in  a 
single  edition,  come  in  pari  passu.  If  the  published 
sheet  (as  in  prosecutions  for  libel)  be  the  object  of  proof,  all  im- 
pressions are  admissible.  If  they  be  offered  as  secondary  evi- 
dence of  the  original,  they  are  primary  as  to  each  other.^ 

§  177.  A  press  copy,  also,  is  secondary  to  the  original  docu- 
Press  ment  from  which  it  is  taken,^  and  is  receivable  on  the 

onSlwy  **^  loss  of  the  original.^^  Being  only  secondary,  a  copy 
evidence,     ^j^n  be  produced  from  a  /press  copy  of  a  lost  writing 

1  See  R.  V.  Wylde,  6  C.  &  P.  880.  «  Infra,  §§  416,  546,  806. 

«  Whart.  on  Ev.  §  1266;  and  see        ^  R.  v.  Watson,  82  How.  St  Tr. 

Shoenberger  v.  Hackman,  87  Penn.  82.     See  supra,  §  162. 
St.  87.  8  R.  „.  Ellicombe,  6  C.  &  P.  622; 

»  Infra,  §  281.  R.  v.  Kitson,  Pearce  &  D.  187 ;  R.  v. 

«  See  Whart.  on  Ev.  §§  90,   177.  Doran,  1  Esp.    129.      See  supra,  §§ 

Infra,  §§  227,  281.  169,  160. 

«  Infra,  §§  644-5,  806.  •  Whart.  on  Ev.  §§  92,  188. 

148  ^  Cameron  v.  Peck,  87  Conn.  565. 


CHAP.  IV.]  DIFFERENT  KINDS  OF  COPIES.  [§  180. 

without  producing  the  press  copy.^  But  though  a  press  copy  is 
thus  secondary,  it  may  be  used  as  a  means  of  determining  the 
identity  and  genuineness  of  an  instrument.^ 

§  178.  According  to  the  English  practice,  an  examined  copy, 
to  be  admissible,  must  be  verified  by  a  witness,  who  will  Examined 
swear  that  he  has  compared  the  copy  tendered  with  the  must  be 
original,  either  directly,  or  through  a  person  employed  ^^ompared. 
to  read  the  original.'     A  copy  made  by  a  witness,  though  with- 
out comparison,  is  undoubtedly  evidence  of  a  high  grade,  if  he 
testifies  to  its  accuracy  ;  the  more  cautious  course  is  to  add  com- 
parison by  another's  aid.*     The  copy,  to  be  admissible,  must  be 
complete ;  and  it  will  be  excluded  if  it  give  abbreviations  of  that 
which  in  the  original  is  given  at  length.^ 

§  179.  The  Act  of  Congress  of  May  26, 1790,  provides  that 
**  the  records  and  judicial  proceedings  of  the  courts  of  Exempli- 
any  State  shall  be  proved  or  admitted  in  any  other  m^®2d- 
court  within  the  United  States,  by  the  attestation  of  JJJJJ^^*^^ 
the  clerk,  together  with  a  certificate  of  the  judge,  chief  BUtute. 
justice,  or  presiding  magistrate,  as  the  case  may  be,  that  the 
said  attestation  is  in  due  form.     And  the  said  records  and  ju- 
dicial proceedings,  authenticated  as  aforesaid,  shall  have  such 
faith  and  credit  given  to  them  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  the  courts  of  the  State 
from  whence  the  said  records  are  or  shall  be  taken."  ^ 

§  180.  Although  by  the  terms  of  the  original  statute  it  is  lim- 
ited to  state  courts,  it  is  extended,  by  the  Act  of  March  27,  1804, 
to  the  ^^  public  acts,  records,  office  books,  judicial  proceedings, 
courts,  and  officers  of  the  respective  territories  of  the  United 
States,  and  countries  subject  to  the  jurisdiction  of  the  United 
States,"  and  it  has  been  held  that  while  the  statute  is  not  for- 

^  Goodrich  v.  Weston,  102  Mass.  original.    1  Starkie  on  Ey.  270,  9th 

862.    See  supra,  §  160.  Amer.  ed.;  Eerns  v.  Swope,  2  Watts, 

*  Com.  V.  Jeffries,  7  Allen,  561.  75."     Sharswood,   J.,   McGinniss  v. 

•  See  details  of  practice  in  Whart.  Sawyer,  63  Penn.  St  267. 

on  Ey.  §  95.  *  R.  v.   Christian,   C.  &  M.  888 ; 

^  **  The  general  rule  of  the  law  Com.  v.  Troat,  76  Penn.  St.  379. 
npon  this  subject  requires  that  a  copy,  *  See,  as  to  rulings  as  to  the  char- 
in  order  to  be  admitted  as  secondary  acter  of  exemplifications  under  this 
eYidence,  should  be  proved  by  some  statute,  Whart.  on  Ev.  §  824. 
one  who  has  compared  it  with  the 
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§  184.]  EVIDENCE  m  GBIMINAL  CASES.  [CHAP.  IV. 

mally  applicable  to  the  federal  courts,  yet  exemplifications  of  the 
records  of  such  courts  will  be  regarded  as  admissible  when  the 
prescriptions  of  the  statute  are  followed.^ 

§  181.  The  federal  statute,  while  making  it  obligatory  on 
Federal  state  courts,  under  the  federal  Constitution,  to  accept 
dottTnot  exemplifications  proved  in  accordance  with  its  provi- 
^S^^"^*  sions,  does  not  preclude  a  State  from  authorizing  reo- 
proofs.  ords  of  other  States  to  be  received  in  evidence  on  proof 
of  less  stringency,  or  on  common  law  proof.  The  act  does  not 
say  that  records  shall  only  be  received  upon  such  proof ;  it  merely 
says  that  when  verified  by  such  proof  they  shall  be  received.^ 
A  federal  court  sitting  in  a  particular  State  wUl  accept  the  proof 
prescribed  in  such  State  of  intra-territorial  records.^  And  it  has 
been  held  that  a  state  court  may  receive  records  of  federal  courts 
upon  an  ordinary  exemplification.^ 

§  182.  Only  courts  of  record  are  within  the  statute.^  It  does 
Only  ex-  Qot,  therefore,  include  the  proceedings  of  municipal 
courto^of  magistrates  or  justices  of  the  peace  who  keep  no  rec- 
"^"^-  ords  ;  ®  though  it  is  otherwise  when  the  justice  of  the 
peace  holds  a  court  of  record,  and  is  obliged  by  statute  to  keep  a 
record  of  his  proceedings  ;  ^  or  when  his  proceedings  are  certified 
by  him  to  the  county  court,  and  there  verified  under  the  statute. 

§  183.  It  is  essential  that  the  clerk,  who  under  the  act  is  to 
Statute  attest  the  record,  should  be  the  chief  clerk  of  the  court 
S;i?tiy  or  of  its  successor,  to  whom  the  care  of  its  records,  in 
followed.  QQjQQ  qI  itg  expiration,  is  committed.  The  certificate 
of  an  under  clerk,  or  of  a  deputy  or  substitute,  is  inadequate.^ 

§  184.  An  "  office  copy  '*  of  a  record  is  a  copy  made  by  an 
Office  copy  ^®^'*  ^^^7  authorized  for  the  purpose  either  by  rule  of 
admitted      court  or  by  statute.     Such  copy,  when  the  officer  is 

when  au-  ,       .        "^  . 

thorized       authorized  only  by  rule  of  court,  is  admissible  as  evi- 

^   ^'        dence  in  the  same  court  and  in  the  same  cause  ;  but, 

at  common  law,  the  copy  must  be  proved  to  be  correct,  if  it  be 

1  Whart.  on  Ey.  §  98.  »  See  Brightly's    Federal   Digest, 

>  Ibid.  265. 

•  Ibid.  «  Whart.  on  Et.  §  99. 

*  Womack  v.  Dearman,  7  Porter,        '  Ibid. 

518.  •  Whart.  on  Ev.  §  100. 
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CHAP.  IV.]  DIFFERENT  KINDS  OF  COPIES.  [§  188. 

prodnced,  either  in  another  conrt,  or  even  in  the  same  court  in 
another  canse.^ 

§  185.  When  on  a  pending  trial  the  records  of  the  court  trying 
the  case  are  releyant,  they  may  be  admitted  ^thout 
further  proof  than  is  given  by  their  production  by  the  records  of 
clerk  from  the  proi)er  archives.^     We  have  also  author-  ^^ch^snit 
ity  to  the  effect  that  the  original  papers  in  an  inferior  Jf^^^f."** 
court  may  be  received  in  evidence  in  a  superior  court.*  dence  in 

snch  court. 

But  the  genuineness  of  the  paper  must  be  proved  as 
a  condition  precedent  to  its  reception.* 

§  186.  A  copy,  certified  to  be  correct  by  the  clerk  or  proper 
officer  of  the  court  where  the  record  is  deposited,  will 
usually  be  received  in  evidence  as  primd  facie  proof  of  copies  «d- 
the  record  in  the  State  by  which  the  court  is  consti-  same 
tuted ;  nor  is  it  necessary  that  the  certificate  of   the  ^^^' 
judge  should  be  appended.^    The  same  decision  has  been  reached 
where  the  copy  and  the  certificate  are  by  the  judge  and  not  the 
clerk  of  the  court.^     But  the  certificate  to  the  verity  of  the  tran- 
script must  be  explicit.^ 

§  187.  When  the  removal  of  the  originals  from  their  proper 
archives  is  refused,  or  is  productive  of  great  public  .ji^j^y^j^ 
inconvenience,  there  is  a  growing  tendency,  even  at  extended 
common  law,  to  permit  the  records  to  be  represented  of  records 
by  exemplifications  or  by  other  authenticated  copies.®  genera  /. 
The  document,  however,  must  be  of   a  character  technically 
public.^ 

§  188.  In  ordinary  practice,  the  seal  of  a  court  of  record  is 
an  essential  to  the  attestation  of  the  court  of  the  ac-  seaiof 
curacy  of  copies  from  its  records.^^    The  seal  proves  ^nJ^J  ^ 
itself.^^    In  Massachussetts,  however,  it  has  been  held  ^^y- 
that  it  is  sufficient  for  the  clerk  of  the  court  to  attest  a  copy 

1  Den  V.  Falford,  2  Burr.   1179;        *  State  v.  Bartlett,47  Me.  396;  and 

Jack  V.  Riernan,  2  Jebb  &  Sy.  231.  other  cases  cited  in  Whart.  on  £y. 

See  also  Barron  v.  Daniel,  Craw.  &  D.  §  107. 
288.  •  Brackett  v.  Hoitt,  20  N.  EL  257. 

«  Whart.  on  Ev.  §  106.  »  Lyon  v.  Boiling,  14  Ala.  753. 

'  State  V.   Bartlett,  47  Me.  396  ;        >  See  Whart.  on  Ev.  §  108. 
and  other  cases  cited  Whart.  on  Ev.        *  See  infra,  §  198;  supra,  §  167. 
§  106.  10  Whart.  on  Ev.  §  109. 

*  Perry  v.  May,  1  Hill  (S.  C),  76.      "  Whart.  on  Ev.  §§  818-21,  695. 
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§  194.] 


EVIDENCE  IN  CRIMINAL  CASES. 


[chap.  IV. 


Ancient 

regiRtries 

admissible 

without 

proof. 

Certified 
copy  of 
omcial  reg- 
ister re- 
ceivable. 


without  attaching  the  seal  of  the  court.^    And  in  England,  an 
ancient  exemplification  has  been  received  without  a  seal.^ 

§  189.  Statutes  authorizing  the  recording  of  deeds  or  other 
-    .  ^      .  instruments  ordinarily  make  the  book  in  which  the 

KegistiT  of,,  **     ^ 

deed  ad-      registry  is  made  admissible  as  evidence.     Where  it  is 
not  made  so  admissible,  then,  in  order  to  enable  sach 

book  to  be  put  in  evidence,  the  usual  foundation  accounting  for 

the  non-production  of  the  original  must  be  laid.^ 

§  190.  Proof  of  execution  is  not  exacted  in  cases  of  anci^t 
deeds  when  accompanied  with  thirty  years'  possessfon  ; 
of  ancient  registries,  and  of  ancient  maps,  establishing 
boundaries,  so  as  to  cure  irregularity  of  authentication.^ 
§  191.  Even  at  coi^ mon  law  it  has  been  the  practice, 
in  consequence  of  the  inconvenience  of  bringing  books 
of  registry  into  court,  to  prove  their  contents  by  ex- 
emplifications or  certified  copies.^  The  originals,  how- 
ever, must  be  in  some  sense  records.^ 
§  192.  Statutes  authorizing  the  recording  of  deeds  and  other 

Exempiifi-    instruments  usually  provide  that  exemplifications  of 

cations  of     the  instruments  so  recorded  shall   be  admissible   in 

recorded 

deeds  ad-     evidence  as  primd  fade  proof  of  their  contents.     To 

missible  •'  * 

make  such  copies  evidence,  however,  the  requisites  of 
£he  statute  prescribed  for  the  recording  and  for  exemplifications 
must  be  complied  with.^ 

§  193.  Of  deeds  duly  acknowledged  and  certified,  copies  may 
be  read  in  evidence,  irrespective  of  the  mode  of  attes- 
tation, in  all  cases  where  the  statute  does  not  prescribe 
a  particular  mode  of  attestation.  In  such  case  there 
is  no  necessity  of  calling  the  subscribing  witnesses.^ 

§  194.  Exemplifications  from  registries  of  other  States 
must  be  authenticated  (unless  there  be  local  legislation 
or  adjudications  prescribing  less  stringent  tests)  ac- 
cording to  the  act  of  Congress.®    When  the  act  of  Con- 

•  Schaben  v.  U.  S.  6  Ct.  of  CI.  230. 
See  Steere  f>.  Tenney,  60  N.  H.  461 ; 
Penny  wit  ».  Kellogg,  1  Cincin.  17. 

»  See  Whart.  on  Ev.  §  115. 

•  Ibid. 


Subscrib- 
ing wit- 
ness need 
not  be 
called. 


Exemplifi- 
cations of 
deeds  in 
other 
States 
must  be 


1  Chamberlin  v.  Ball,  16  Gray,  362. 

s  Beverley  v.  Craven,  2  M.  &  Rob. 
140. 

»  Whart  on  Ev.  §111. 

*  See  Whart.  on  Ev.  §  113.  Infra, 
§647. 

»  Whart.  on  Ev.  §§  108,  114,  127. 
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CHAP.  IV.]  CERTIFICATES.  [§  197. 

gress  is  substantially  complied  with,  they  may  be  re-  prored  un- 

Ceived.^  Congress. 

§  195.  By  statutes  existing  in  many  jurisdictions,  it  Certificates 
is  provided  that  the  certificates  of  public  officers  shall,  admissible 
under  certain  conditions,  be  admissible  to  prove  facts  ^ded^y" 
within  the  range  of  the  officer's  official  duty.  At  com-  >^^*»^- 
mon  law,  however,  the  certificate  of  a  public  officer,  no  matter 
how  high  and  solemn  his  office,  is  inadmissible  to  prove  any 
disputed  fact.  The  officer,  if  living,  must  be  produced  to  swear 
to  the  fact.  If  he  be  dead,  his  official  entries,  made  in  the 
discharge  of  his  duties,  may  be  evidence.  If  the  object  is  to 
prove  that  a  fact  appears  by  record,  the  record  itself  must  be 
exemplified  or  produced.  His  certificate,  however,  being  of  the 
nature  of  hearsay,  and  ez  parte^  is  in  itself  inadmissible.^  If 
the  certificate  states  simply  a  conclusion  or  an  inference  from 
a  record,  then  the  record  itself,  or  an  exemplified  copy,  is  the 
proper  proof.®  From  the  necessity  of  the  case,  however,  an  of- 
ficer may  be  admitted  to  prove  that  a  certain  entry  is  not  to  be 
found  in  a  registry  or  record.* 

§  196.  A  certificate  of  a  public  officer  cannot  cover  facts  out 
of  the  range  of   the  officer's  official  cognizance;   nor  certificate 
facts  which  are  but  a  summary  of  writings  on  file  in  J^°***  ^ 
the  archives  of  such  officer;  nor  facts  collateral  to  the  facuoatof 
record.    The  certificate  cannot  be  by  an  informal  letter  "^** 
or  memorandum ;  it  must  be  formally  verified,  under  the  offi- 
cer's seal,  and  it  must  be  made  by  the  officer  himself  or  his  legal 
deputy.^ 

§  197.  In  England  the  execution  of  a  foreign  or  colonial  deed 
cannot  be  proved  by  a  notary's  certificate.^    It  is  other-  -^^^  ,^ 
wise,  however,  by  the  law  merchant,  in  respect  to  for-   2^*.^^ 
eign  negotiable  paper  ;  as  to  which  the  original  protests 
or  duly  certified  copies,  when  proved  by  the  notarial  seal,  are 
primdfcune  evidence  of  demand  and  protest.^     Such  certificates, 

»  Whart.  on  Ev.  §  118.  »  Whart.  on  Ev.  §  122. 

«  Whart.  on  Ev.  §  120.  •  Nye  v,  Macdonald,  L.  R.  8  P.  C. 

•  Ibid.  881 ;    Earl's  Trusts,  L.  R.  8  Eq.  98; 

*  McGrath  p.  Seagrave,  2  Allen,     Wliart.  on  Ev.  §§  120-8. 

448;  Com.  v.  Evans,  101  Mass.  25;        ^  2  Daniel  on  Negot.  Inst.  §  959; 
cited  supra,  §  166.    Infra,  §  616.  Whart  on  Ev.  §  123. 
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§  199.] 


EVIDENCE  IN  CRIMINAL  CASES. 


[chap.  IV. 


howeveFf  must  be  in  conformity  with  the  law  of  the  place  of  ex- 
ecution, on  the  principle,  locus  regit  actum.^ 

§  198.  Public  documents,  like  statutes,  may  be  proved  by  the 
Printed  printed  volumes  in  which  they  are  published  by  au- 
^?!r*  d'  thority.  In  some  cases  this  is  provided  by  statute  ;  in 
umeDto  re-  others,  publications  of  this  class  fall  within  the  range 
of  matters  of  which  courts  take  judicial  notice.^ 


ceiyable. 


IV.    SECONDARY    EVIDENCE    MAY    BE    RECEIVED   WHEN    PRIMARY   IS 

UNPRODUaBLE. 

§  199.  Parol  evidence  is  admissible  to  prove  the  contents  of 
Lost  or  documents  (including  deeds,  records,  letters,  notes,  ac- 
docnment  couuts,  wills,  and  private  memoranda)  which  have  been 
prored*b  ^^®*  ^^  destroyed  without  any  suspicion  of  spoliation 
parol.  attaching  to  the  party  oflEering  to  prove  them  by  such 

evidence.  As  a  prerequisite,  however,  to  such  admissibility,  it 
must  appear  that  due,  but  fruitless,  efforts  have  been  made  to 
produce  them  in  court  ;^  though,  if  the  document  were  executed 
in  duplicate  or  triplicate,  &c.,.the  loss  of  all  the  parts  must  be 
proved,  in  order  to  let  in  secondary  evidence  of  its  contents.^ 
Where  an  indictment  for  forgery,  libel,  or  larceny  avers  the 
character  or  contents  of  a  lost  document,  secondary  evidence 
of  the  document  may  be  produced  before  the  grand  jury,  and 
its  purport  or  substance,  as  near  as  may  be,  may  afterwards  be 
proved  on  trial  before  the  petit  jury.'^  A  volume  of  reports 
has  been  held  admissible  for  the  purpose,  when  the  papers  in 
the  case  were  lost,  of  proving  secondarily  certain  facts  stated  in 


1  Whart.  on  Ev.  §  123. 

«  Whart.  on  Ev.  §§  108,  127,  817. 

•  Supra,  §  118;  R.  v.  Vernon,  12 
Cox  C.  C.  153 ;  R.  v.  Colucci,  8  F.  & 
F.  103 ;  R.  V.  Johnson,  7  East,  66;  B. 
V.  Haworth,  4  C.  &  P.  254;  Brew- 
ster V.  Sewell,  3  B.  &  A.  303;  U.  S. 
V.  Reyburn,  6  Pet.  362;  U.  S.  v.  Brit- 
ton,  2  Mason,  468 ;  Hedrick  v,  Hughes, 
16  Wall.  123;  Augur  v.  Whittier,  118 
Mass.  632;  Chamberlin  v,  Man.  Co. 
118  Mass.  632;  People  v.  Badgeley, 
16  Wend.  53;  People  v.  Emgsley,  2 
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Cow.  622;  Pendleton  v.  Com.  4  Leigh, 
694;  Allen  v.  Parish,  3  Ohio,  107; 
Thompson  o.  State,  SO  Ak.  28,  and 
other  cases  cited  Whart  on  Ev.  § 
129. 

So  as  to  papers  mutilated  by  de- 
fendant. State  V.  Shinborn,  46  N.  H. 
497  ;  Thompson  v.  State,  30  Ala.  28. 

*  R.  V.  Castleton,  6  T.  R.  286 ;  B. 
N.  P.  264;  Alivon  v.  Furnival,  1  C, 
M.  &  R.  292. 

»  Whart  Cr.  PL  &  Pr.  §  176.  In- 
fra, §  216. 


CHAP.  IV.]  NON-PBODUCIBLE  DOCUMENTS.  [§  202. 

the  papers.^    Where,  however,  the  party  could  legitimately  pro- 
cnre  the  document,  a  copy  cannot  be  received.^ 

§  200.  It  is  also  admissible  to  prove  by  secondary  evidence  a 
document  which  it  is  out  of  the  power  of  the  party  to 
produce.*     This  right  has  been  held  to  apply  to  papers  pers  out  of 
in  the  hands  of  an  attorney  who  could  not  be  compelled  p^rty^to 
to  deliver  them  up,*  though  it  is  otherwise  if  the  de-  ^    ^^' 
livery  could  be  compelled  ;  *  to  papers  fraudulently  concealed  by 
the  opposite  party  ;  ®  and  to  papers  out  of  the  jurisdiction  of  the 
court,'^  provided  due  efforts  be  made  to  obtain  the  evidence  of 
the  person  holding  the  papers.®     Thus,  parol  evidence  of  an  in- 
surance policy  is  admissible  when  it  has  been  surrendered  by  the 
defendant  before  the  trial  to  the  insurance  agent  who  was  out  of 
the  jurisdiction  of  the  court.^ 

§  201.  We  will  hereafter  see  ^^  that  a  party  who  wilfully  de- 
stroys or  mutilates  papers  subjects  himself  to  a  pre-  .  ..  ^ 
sumption  of  spoliation  which  tells  seriously  against  him  destruction 
on  trial.  It  does  not,  however,  follow  because  the  mentbya 
paper  is  accidentally  destroyed  by  the  party  himself,  SJf^rt^^ 
or  otherwise  negligently  injured,  that  secondary  proof  ^^^  ^^^ 
of  its  contents  is  inadmissible.  In  such  case,  there  be- 
ing no  fraud  attached  to  the  party  offering  the  parol  evidence,  it 
may  be  received,^^ 

§  202.  Different  grades  of  authority,  as  we  have  already  seen, 
are  assignable  to  copies,  in  proportion  to  their  apparent  . 

accuracy.     Undoubtedly  an  examined  copy  is  far  more  copies  not 
authoritative  than  a  memoriter  report.^^    Thus  a  letter 
book  of  a  party,  sworn  to  by  himself  or  his  clerk,  will  be  received 
as  proof  of  the  contents  of  a  lost  letter ;  ^'  nor  will  a  party  who 
has  or  may  obtain  such  a  copy,  but  withholds  it,  be  permitted  to 

1  Tajlor  o.  Com.  29  Grat.  780.  '  McGregor  v,  Montgomery,  4  Barr, 

*  Whart.  on  Ev.  §  129.  2S7  ;   Dickinson  v.  Breeden,  25  HI. 
«  Dyer  v.  Smith,  12  Conn.  884;  Den-    186;  Wood  v.  Cullen,  18  Minn.  894. 

ton  r.  Hill,  4  Hayw.  78 ;  Cooper  v,  *  State  v.  Watson,  68  Me.  128. 

Day,  1  Rich.  Eq.  26.  w  Infra,  §§  741-8. 

*  Lynde  v.  Judd,  8  Day,  499.  "  Whart.  on  Ev.  §  182 ;   supra,  § 

*  Bird  V.  Bird,  40  Me.  892.  174;  People  v.  Dennis,  4  Mich.  609; 

*  Marlow  v.  Marlow,  77  111.  688.  State  v.  Taunt,  16  Minn.  109. 
'  Barton  v.  Driggs,  20  Wall.  188;  »  Whart.  on  Ev.  §  188. 

and  other  cases  cited  Whart.  on  Ev.      "  Supra,  §  177. 
§  130. 
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§  205.] 


EVIDENCE  IN  CRIMINAL  CASES. 


[CHAP,  nr. 


prove  portions  of  such  letter,  or  give  orally  its  imperfect  sub- 
stance.^ But  even  a  letter-press  copy  cannot,  it  is  held,  be  treated 
as  an  original.^  And  a  copy  must  be  proved  by  a  witness  who 
has  compared  it  with  the  lost  original.*  A  copy  of  a  copy,  it 
need  scarcely  be  added,  is  inadmissible.^ 

Abstracts  §  203.  A  witness  called  upon  to  speak  as  to  the  con- 
maries™'  t^nts  of  a  lost  document  may  refresh  his  memory  by 
receivable,    abstracts  whose  correctness  he  can  verify.'^ 

§  204.  Records  when  lost  or  destroyed  may  in  like  manner  be 
So  as  to  proved  either  by  copy,  or  by  the  recollection  of  wit- 
records.  nesses.®  In  such  case,  if  there  be  a  certified  copy  ex- 
tant, that  should  be  produced.^  And  where  a  record  has  become 
illegible  from  wear  and  lapse  of  time,  a  witness  who  has  ex- 
amined and  copied  it  when  legible  may  be  called  to  supply  the 
defect.®  But  parol  evidence  will  not  be  received  of  a  record  of 
which  only  part  is  lost.  That  which  still  exists  must  be  pro- 
duced or  exemplified.®  Nor  is  a  party  permitted  to  prove  orally 
a  record  of  which  he  could  obtain  an  office  copy  unless  the  record 
be  shown  to  be  lost  so  that  the  office  copy  is  unattainable.^^ 
Where  the  non-production  of  the  original  is  owing  to  the  mis- 
conduct of  the  opposing  party  a  copy  is  admissible.^^ 

§  205.  A  witness,  to  be  entitled  to  give  memoriter  proof  of  a 
Witness  lost  document,  must  have  read  it,  or  heard  its  contents 
been  ac^^^  from  its  author,  and  be  able  to  speak  at  least  to  the 
SiSl^orig-  substance  of  such  contents.^^  As  we  have  seen,  in  testi- 
fying he  may  refresh  his  memory  by  abstracts  taken  by 


inal. 


^  Dennis  v.  Barber,  6  S.  &  R.  420 ; 
Merritt  v.  Wright,  19  La.  An.  91. 
See,  however,  as  to  degrees  of  sec- 
ondary eyidence,  supra,  §  1 74. 

*  Chapin  v.  Siger,  4  McLean,  878 ; 
Merritt  v.  Wright,  19  La.  An.  91. 
See  supra,  §  1 74. 

*  McGinniss  v.  Sawyer,  68  Penn. 
St.  259.     See  supra,  §  178. 

*  Whart.  on  Ev.  §  188. 

»  Burton  v,  Driggs,  20  Wall.  188 ; 
Sizer  v.  Burt,  4  Denio,  426 ;  Ins.  Co. 
V.  Weide,  9  Wall.  677;  May  son  ». 
Beazley,  27  Miss.  106. 

«  Whart.  on  Ev.  §  185;   State  v. 
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Hare,  70  N.  C.  658 ;  Allen  v.  State, 
21   Ga.   217;  Davis  v.  State,  58  Ga. 
170. 
f  Whart.  on  Ev.  §  136. 

•  Little  V.  Downing,  87  N.  H.  855. 
See  Coffeen  o.  Hammond,  8  Green 
(Iowa),  241. 

*  Nims  o.  Johnson,  7  Cal.  110. 

"  Whart.  on  Ev.  §  186.  See  supra, 
§174. 

"  Whart.  on  Ev.  §§  187,  1264-70. 
Infra,  §  741. 

"  See  infra,  §  461 ;  Whart.  on  Ev. 
§205 


CHAP.  IV-]  PBOOF  OF  LOST  DOCUMENTS.  [§  209. 

himself.^  The  admissions  of  the  party  himself  are  sufficient  to 
sustain  the  accuracy  of  a  copy.^  But  to  prove  the  contents  of  a 
lost  writing  it  is  not  necessary  to  call  the  writer ;  any  witness 
familiar  with  the  contents  is  equally  admissible.^ 

§  206.  Whether  secondary  evidence  of  a  lost  document  is  ad- 
missible is  a  question  exclusively  for  the  court;  and  to   Court  must 
sustain  such  admission,  the  prior  existence  and  genu-   that  on^- 
ineness  of  the  document   must  be  established,  and  it  u*norppo-*^ 
must  also   be  satisfactorily  shown  that  the  document  f„5^^®'„id 
cannot  be  produced  by  the  party  seeking  to  prove  sec-  be  evi- 

j      -1      -i.  i.      X    /  ^       ^  o         JT  denceif 

ondarily  its  contents.^  produced. 

§  207.  Loss  can   only   be  established  inferentially.     In  one 
sense  no  existing  instrument  can  be  spoken  of  as  lost,   Loss  to  be 
or  iri-evocably  out  of  the  power  of  the  party  desiring  to  liJ^ny  °" 
produce  it.     A  check  or  promissory  note  may  be  care-   P^ved. 
fully  put  away  in  a  book,  and  the  place  of  deposit  forgotten. 
Cvery  effort  may  be  honestly  made  to  find  it ;  it  is  all  the  time 
in  the  seeker's  library,  in  the  very  place  where  he  put  it ;  yet 
after  all  it  may  be  hopelessly  lost.     It  is  not  necessary,  therefore, 
to  prove  exhaustively  that  the  paper  exists  nowhere.     It  is  suffi- 
cient if  the  party  offering  parol  proof  show  such  diligence  as  is 
usual  with  good  business  men  under  the  circumstances.^ 

As  an  accomplice  is  presumed  to  destroy  letters  implicating 
him  in  guilt,  it  is  not  necessary,  it  has  been  said,  to  prove  dili- 
gent search  for  such  letters,  traced  to  his  possession,  in  order,  on 
general  proof  of  their  loss,  to  give  parol  evidence  of  their  con- 
tents.^ 

§  208.  Proof  of  the  loss  of  a  non-produced  docu-  Orbyad- 
ment  may  be  dispensed  with  by  the  admissions  of  the  opponent, 
opposing  party .'^ 

§  209.  The  custodian  of  a  document,  if  it  is  alleged  to  be  lost, 

^  Supra,  §  20S;  Burton  v.  Driggs,  Prosecations,  R.  &  R.  878.    See  supra, 

20  Wall.  133;  Inst.  Co.  v.  Weide,  9  §  174. 

Wall.  677;   Sizer  v.  Burt,  4  Denio,  «  Whart.  on  Ev.  §  141. 

426 ;  Whart.  on  Ev.  §  616.  »  Whart  on  Ev.  §  142. 

>  Whart.  on  £▼.  §  1091.     Supra,  §  •  U.  S.  t;.  Doebler,  1  Bald.  519. 

165.  7  K.  V.  Haworth,  4  C.  &  P.  254; 

•  R.  9.  Hurlej,  2  M.  &  Rob.  478;  Shortz  v.  Unangst,  8  W.   &  S.  45 ; 

B.  v.  Benson,   2  Camp.  508;  Bank  Cooper  v,  Maddan,  6  Ala.  481.     See 

Whart.  on  Ev.  §  1091. 
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§  212.]  EVIDENCE  m  GEIMINAL  GASES.  [CHAP.  IT. 

Custodians  must,  unless  he  be  one  of  the  defendants  in  the  case 
^^j^^"^Y     and  set  up  privilege,  be  reqaired  to  make  due  search, 

and  the  fruitlessness  of  such  search  must  be  shown  be- 
fore secondary  evidence  can  be  let  in.  Where  such  person  is 
dead,  inquiry  must  be  made  of  his  legal  representatives,  if  the 
matter  concerns  his  personalty,  or  of  his  heirs,  if  it  concerns  his 
realty.^ 

§  210.  It  is  not  enough  for  a  party  offering  secondary  evidence 

simply  to  swear  that  he  has  made  general  search  for 
proper  the  missing  paper.^  Search  in  probable  places  of  de- 
most  be  posit  must  be  proved,  and  the  parties  last  in  possession 
prove  .  ^£  ^j^^  paper  must,  if  possible,  be  examined ;  and  the 
search  must  be  by  persons  having  access  to  probable  places  of 
deposit,  and  must  be  recent.^ 

Third  per-  §  ^l^l*  When  a  document  is  traced  into  the  hands 
whose^  of  a  third  party,  he  should  be  summoned  by  a  sub^ 
hands  is       poena  duces  tecum  to  bring  it  into  court.     If   living, 

document,     •*  ,      .  °      ,  .  ° 

must  be  and  within  reach  of  process,  his  declarations  as  to  the 
to  p^du^.   fate  of  the  paper  are  inadmissible.^ 

V.    SO  WHEN  DOCUMENT  IS  IN  HANDS  OF  OPPOSITE  PARTY. 

§  212.  When  it  is  desired  to  give  secondary  evidence  of  a  doc- 
Notice  to  ument  in  the  possession  of  an  opposing  party,  it  is  neces- 
neceMMT  ^ary,  by  the  common  law  practice,  to  give  such  party 
whendocui  notice  to  produce  the  paper  a  suitable  period  before  the 

ment  is  in  *  r-   ir  r 

the  hands  trial.^  The  rule  is  not  restricted  to  paper  documents, 
side.  Thus  where  it  was  proved  that  a  ring  which  had  been 

lost  had  an  inscription  upon  it,  and  that  the  prisoner  had  been 
seen  with  a  ring  like  the  one  which  had  been  lost  and  with  an 
inscription  upon  it,  the  counsel  for  the  prosecution  was  not  per- 
mitted to  ask  what  was  the  inscription  upon  the  ring  seen  in  the 

1  Whart.  on  Ev.  §  144.  254;  R.  v.  Hanter,  4  C.  &  P.  128 ; 

>  K  V.  Vernon,  12  Cox  G.  C.  153  ;  Williams  v.  State,  16  Ind.  401 ;  State 

and  other  cases  cited  Whart.  on  Ev.  •  v.  Kimbrough,  2  Dev.  481 ;  State  o. 

§  147.  Davis,  69  N.  C.  SIS ;  Henderson  v. 

*  Whart.  on  Ev.  §  147.  State,  14  Tex.  508.     For  other  cases 

*  Whart.  on  Ev.  §  150.  see  Whart.  on  Ev.  §  152.    For  the 

*  Atty.  Gen.  v.  La  Merchant,  2  T.  practice  as  to  inspection  of  papers 
B.  201 ;  R.  V.  Haworth,  4  C.  &  P.  see  Whart.  on  Ev.  §  745.    Infra,  §  564. 
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CHAP.  IV.]    DOCUMENTS  IN  HANDS  OF  OTHEB  PARTY.     [§  215. 


prisoner's  possession,  no  notice  to  produce  the  ring  having  been 
given  to  the  prisoner.^ 

§  213.  After  refusal  of  the  party  having  the  instrument  to 
produce  it,  the  party  calling  for  it  may  produce  sec-  After  r»- 
ondary  evidence  of  its  contents.     If  the  secondary  evi-  ondaij^vi- 
dence    so  offered    is  vague    and    indistinct,  this,   it  ^^"q^j^ 
must  be  remembered,  is  to  be  imputed,  not  to  negli-  daced. 
gence  on  the  part  of  the  party  offering  it,  bat  to  the  refusal 
of  the  party  holding  the  superior  evidence  to  produce  such  evi- 
dence.' 

§  214.  Of  documents  which  are  in  court,  a  notice  given  at  the 
trial  IB  generally  sufficient ;  ^  but  as  to  a  document  not        . 
in  court,  the  notice  must  be  given  a  sufficient  period  must  b« 
before  the  trial  to  enable  the  party  called  upon  conven-         ^*' 
iently  to  produce  it.^    The  question  of  the  length  of  notice  is 
dependent  upon  that  of  the  object  for  which  the  notice  is  given.^ 
But  where  the  time  is  insufficient  to  enable  the  documents  to  be 
brought  in,  and  where  there  is  no  bad  faith  or  negligence  in  the 
party  in  putting  them  at  a  distance,^  then  the  notice  is  not  suffi- 
cient to  admit  secondary  evidence.^    In  criminal  issues,  the  prac- 
tice in  England  is  to  give  notice  to  produce  a  reasonable  time 
before  the  commencement  of  the  assizes.^ 

§  215.  A  mere  notice  to  produce  does  not  make  the  document 
called  for  admissible  as  evidence,  though  where  A.  calls  Notice  to 
upon  B.  to  produce  a  document,  and  B.  produces  it,  Soes^not 


1  R.  V.  Farr,  4  F.  &  F.  886. 

«  R.  r.  Watson,  2  T.  R.  201 ;  Com. 
o.  Goldstein,  114  Mass.  272;  State  v. 
Davis,  69  N.  C.  318.  For  other  cases 
see  Whart.  on  £v.  §  158. 

•  Whart.  on  Ev.  §  155. 

«  R.  o.  Ellicombe,  1  M.  &  Rob. 
260 ;  R.  V.  Hankins,  2  C.  &  E.  828 ; 
K.  V.  Kitson,  P.  &  D.  187;  6  Cox  C. 
C.  159;  R.  V.  Hamp,  6  Cox  C.  C.  167; 
Shreve  v,  Dulan/,  1  Cranch  C.  C. 
499;  People  v.  Badgely,  16  Wend. 
68;  Williams  v.  State,  16  Ind.  401; 
Henderson  v.  State,  14  Tex.  508. 

In  R.  o.  Barker,  1  F.  &  F.  826,  a 
notice  to  produce  policies  of  insur- 


ance served  on  the  prisoner's  attorney 
on  Tuesday  evening,  the  policies  be- 
ing then  twenty  miles  ofif,  and  the 
trial  taking  place  on  the  Thursday, 
was  held  sufficient,  it  being  shown 
that  there  was  an  opportunity  of  pro- 
curing the  policies,  if  the  prisoner 
had  chosen  to  do  so. 

•  See  Whart.  on  £v.  §  155. 

•  As  to  this,  see  Bryan  v.  Wagstaff, 
Ry.  &  M.  827;  S.  C,  2  C.  &  P.  128 ; 
Sturge  V.  Buchanan,  10  A.  &  E.  598. 

7  Whart.  onEv.§155. 

•  R.  V.  Hunter,  4  C.  &  P.  128 ;  R. 
V,  Haworth,  4  C.  &  P.  254;  R.  v.  Rob- 
inson, 5  Cox  C.  C.  188. 
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§  216.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  IV. 

™*^®  *  t  ^^^  primd  fade  ayoids  the  necessity  of  proving  sach 
evidence,  document  on  A.'s  part,  where  it  is  relied  on  by  B.  as 
part  of  his  title.  But  A.  is  not  obliged  to  put  in  evidence  the 
papers  called  for  by  him  ;  though  when  A.,  after  notifying  B.  to 
produce  a  paper  on  trial,  takes  such  paper  and  inspects  it,  so  as 
to  become  acquainted  with  its  contents,  then  A.  is  bound  to 
treat  the  paper,  if  relevant,  as  his  evidence.^ 

§  216.  In  criminal  issues,  the  fact  that  the  indictment  charges 
Notice  not  the  defendant  with  stealing,  or  in  other  way  misap- 
as  to^docu-  propriating  a  particular  document,  is  a  sufficient  notice 
which*^  to  the  defendant  to  produce  the  document ;  and  under 
prosecu-      such  circumstauces,  parol  evidence  of  the  document  is 

tjon  18  .... 

brought  admissible  without  notice  to  produce.^  Nor  is  it  neces- 
sary that  the  indictment  should  aver  the  loss  or  destruction  of 
the  document.^  The  same  rule  has  been  applied  under  an  in- 
dictment for  administering  an  unlawful  oath,  to  enable  the  pros- 
ecution to  prove  by  parol  the  paper  from  which  the  oath  was 
read  without  notice  to  produce  the  paper.^  But  an  indictment 
for  arson,  with  intent  to  defraud  an  insurance  office,  does  not 
convey  such  a  notice  that  the  policy  will  be  required  as  to  dis- 
pense with  a  formal  notice  to  produce.^  And  the  rule  has  been 
held  not  to  extend  to  an  indictment  for  forging  a  deed.^ 

^  Whart.  on  Ev.  §  156.  o.  Humphries,  cited  2  Russ.  on  Cr. 

a  B.  V.  Aickles,  1  Leach,  294 ;  R.  745 ;  R.  t^.  Mortlock,  7  Q.  B.  459. 

v.  Hunter,  4  C.  &  P.  128;  R.  v.  Down-  >  R.  v.  Haworth,  4  C.  &  P.  254. 

ham,  1  F.  &  F.  886;  R.  t;.  Elworth/,  *'Upon  an  indictment  for  perjury, 

L.  R.  1  C.  C.  103;  State  v.  May  berry,  it  was  held  that  secondary  evidence 

48  Me.  218 ;  People  v,  Holbrook,  IS  of  a  draft  last  seen  in  the  possession 

Johns.  90;  People  v,  fiangsley,  2  Cow.  of  the  prisoner  was  inadmissible,  no 

522;   People  v,  Badgely,    16  Wend,  notice  to  prod uee  having  been  given, 

53;  State  v.  Potts,  4  Halst.  26  ;  Com.  and  the  indictment  not  operating  as 

V.  Messenger,  1  Binn.  274;  Pendleton  a  notice.    It  must  be  observed,  how- 

V.  Com.  4  LfCigh,  694 ;  McGinnis  v.  ever,  that  the  course  which  the  evi- 

State,  24  Ind.  500 ;   State  v,  Davis,  dence  took  at  the  trial  was  such,  that 

69  N.  C.  813;  Gray  v.  Kernahan,  2  a  great  deal  turned  on  the  contents  of 

Mill  (S.  C),  65 ;  Morgan  v.  Jones,  the  draft,  and  on  alterations  alleged 

24  Ga.  155.     See  supra,  §  119.  to  have  been  made  in  it,  and  it  would 

'  State  V.  Potts,  4  Halst.  26.  appear  that  this  circumstance  was  re- 

^  R.  V.  Moors,  cited  6  East,  421.  garded  by  several  of  the  judges  as  of 

^  R.  V,  Ellicombe,  5   C.  &  P.  522,  great  importance.''     R.  v.  Elworthy, 

per  Littledale,  J. ;  1  M.  &  Rob.  260 ;  L.  R.  1  C.  C.  R.  103;  37  L.  J.  M.  C. 

R.  V.  Kitson,  22  L.  J.  M.  C.  118;  6  3,  as  cited  in  Roscoe's  Ev.  8th  ed. 

Cox  C.  C.  159;  P.  &  D.  187.    See  R.  10. 

160 


CHAP.  IV.]  NOTICE  TO  PBODUCK.  [§  218. 

5  217.  Where  a  party  is  served  with  a  notice  to  pro-  No  notice 

^      ,     ,  .  ,  .  needed  as 

dace,  it  is  not  necessary,  in  order  to  prove  such  notice,  to  notice  to 

that  the  party  served  should  be  called  on  to  produce  it  ^    ^^' 
in  court.^ 

§  218.  Facts  collateral  to  documents  can  be  proved  i^^^*^ 

without  notice ;  and  this  includes  the  fact  that  a  let-  document 

niftv  be 

ter  was  sent,  and  facts  relating  to  the  existence  and  proved 

execution  of  a  document  when  not  involving  its  con-  no2^"* 
tents.^ 

1  Whart.  on  Ev.  §  162.  «  Whart.  on  Ev.  !  163. 
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CHAPTER  V. 


PRIMARINESS  AS  TO  ORAL  TESTIMONY. 


I.    HEAXtSAT      OBNBBALLT      InADMIB- 
SIBXiB. 

Hearsay  in  its  largest  sense  con- 
vertible with  non-original,  §  220. 

Kon-original  evidence  generally 
inadmissible,  §  221. 

Objections  to  such  evidence,  §  222. 

Acts  may  be  hearsay,  §  228. 

Interpretation  is  not  hearsay,  § 
224. 

Testimony  of  non-witnesses  not  or- 
dinarily receivable  when  reported 
by  another,  §  226. 

So  of  acts  concerning  strangers,  § 
226. 

n.  EXOEFTION     A8     TO     WITICE88     ON 

FORMER  Trial. 

Evidence  of  deceased  witness  in 
former  trial  admissible,  §  227. 

Death  of  witness  may  be  presumed 
from  lapse  of  time,  §  228. 

So  of  witnesses  out  of  jurisdiction 
or  subsequently  incompetent|  § 
229. 

So  of  insane  or  sick  witness,  § 
230. 

Mode  of  proving  evidence  in  such 
case,  $  231. 
III.  Exception  as  to  Matters  of  Gen- 
eral Interest. 

Reputation  of  community  admis- 
sible as  to  matters  of  public  in- 
terest, §  232. 
lY.  Exception  as  to  Pedigree,  Rela- 
tionship, Birth,  Marriage, 
AND  Death. 

Hearsay  may  prove  pedigree,  § 
233. 

Marriage  may  be  so  proved,  § 
234. 

Relationship  of  declarants  neces- 
sary to  admissibility,  §  235. 

Such  declarations  may  extend  to 
facts  of  birth  and  death,  §  236. 
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Writings  of  deceased  ancestor  ad- 
missible for  same  purpose,  §  237. 

And  so  may  conduct,  §  238. 

Declarations  may  go  to  facts  from 
which  relationship  may  be  in- 
ferred, §  239. 

Must  have  been  ante  litem  motam, 
§240. 

Declarant  must  be  dead,  §  241. 

Ancient  family  records  and  monu- 
ments admissible  for  same  pur- 
pose, §  242. 

So  of  inscriptions  on  tombstones 
and  rings,  §  243. 

So  of  pedigrees  and  armorial  bear- 
ings, §  244. 

Death  may  be  proved  by  reputa- 
tion, §  245. 

So  may  marriage,  §  246. 

Peculiarity  in  suits  for  adultery, 
§247. 
y.  Exception  as  to  Self-disseryino 
Declarations    of    deceased 
Persons. 

Such  declarations  receivable,  §  248. 

No  objection  that  such  declarations 
are  based  on  hearsay,  §  249. 

Declarations  must  be  self-disserv- 
ing, §  250. 
VI.  Exception   as  to   Business    En- 
tries of  Deceased  Persons. 

Entries  of  deceased  or  non-procur- 
able persons  in  the  course  of 
their  business  admissible,  §  251. 

So  of  notes  of  counsel  and  other 
officers,  §  252. 

So  of  notaries'  entries,  §  253. 
Vn.  Exception  as  to  General  Refu- 
tation when  such  is  Mate- 
rial. 

Admissible  to  bring  home  knowl- 
edge to  a  party,  §  254. 

But  inadmissible  to  prove,  facts, 
§255. 


OUAP.  v.]  PRIMARINESS  AS  TO  ORAL  TESTIMONY. 


Hearsay  is  admissible  when  hearsay 
is  at  issae,  §  256. 

So  to  prove  condition  of  party*B 
mind,  §  257. 

Value  so  provable,  §  258. 

And  so  as  to  character,  §  259. 

Bat  not  conclusions  of  law;  e.  g. 
nuisance,  gaming-house,  barra- 
try, §260. 

Otherwise  when  notoriety  is  at  la- 
sue,  §  261. 

Vlil.  EXCKFTION      AS      TO      BEFRB8HIKO 

Mkhort  of  WlTMESa. 
For  this  purpose  hearsay   admis- 
sible, §  261  a. 

DC.   EZCKFTION  A8  TO  RS8  0B8TAB. 

Ru  gestae  admissible  though  hear- 
say, §  262. 

Must  spring  immediately  from  act, 
§263. 

Betrospective  narratives  not  part  of 
res  gestae,  §  264. 

Coincident  business  declarations 
admissible,  §  265. 

What  is  done  or  exhibited  at  oo- 
cnrrence  may  be  proved,  §  266. 

Test  of  secondariness  does  not  ap- 
ply, §  267. 

Statements  in  preparation  of  crime 
inadmissible,  §  268. 

Declarations  inadmissible  to  ex- 
plain inadmissible  acts;  nor  are 
declarations  admissible  without 
acts,  §  269. 

Inadmissible  if  the  witness  himself 
could  be  obtained,  §  270. 
X.  ExcKPnoN   A8  TO  Declarationb 

CX>MCKRNING        PaRTT'S       OWN 

Health  and  Statk  of  Mind. 
Declarations  of  a  party  as  to  his 

own  injuries  admissible,  §  271. 
So  as  to  his  condition  of  mind  when 

such  is  at  issue,  §  272. 
So  as  to  prosecutrix  in  rape,  §  278. 
So  as  to  person  whose  assent  to  an 

act  has  to  be  proved,  §  274. 
XL  Dtino  Decuibations. 

General  grounds  of  admissibility, 

§276. 
Evidence  does  not  conflict  with  con- 
stitutional limitation,  §  277. 
But  cannot  be  received  to  prove 

facts  distinct  from  homicide,  § 

278. 
Soch  facta  may  be  received  to  loa- 


tain  declarant's  mental  capacity, 
§279. 

Declarations  of  dying  persons  not 
admissible  as  to  another's  death 
who  was  simultaneously  killed, 
§280. 

Declaration  must  be  under  a  solemn 
sense  of  impending  dissolution, 
§281. 

Tet  this  may  be  inferentially 
shown,  §  282. 

No  objection  that  medical  attend- 
ant had  hope,  §  283. 

Expressions  indicating  belief  in 
impending  death,  §  284. 

Even  a  faint  hope  excludes,  §  285. 

Need  not  have  been  immediately 
before  death,  §  286. 

Prior  declarations  may  be  affirmed 
immediately  before  death,  §  287. 

Only  admissible  when  death  is  the 
subject  of  the  charge,  §  288. 

Admissible  from  husband  against 
wife,  and  vice  versa,  §  288. 

Deceased   must   have   been  com- 
petent as  a  witness,  §  290. 
Infante,  §  290. 
Infidels,  §  291. 
Infamous  persons,  §  292. 

May  be  proved  by  signs,  §  293. 

Evidence  must  have  been  admis- 
sible had  deceased  been  sworn. 
Matters  of  opinion,  §  294. 

Declarations   reduced  to   writing, 
§295. 

Admissible  without  above  limita- 
tions when  part  of  the  res  gestae, 
§296. 

Admissibility  is  for  the  court,  § 
297. 

Are  to  be  examined  and  impeached 
by  same  teste  as  are  applicable 
to  evidence  adduced  on  trial,  § 
298. 

Inadmissible  if  clearly  fragmenta- 
ry, §  299. 

No  objection  that  questions  were 
leading  if  deceased  spoke  intel- 
ligently, §  300. 

Substance  may  be  proved,  §  801. 

Character  of  deceased  for  truth  may 
be  impeached,  §  302. 

Jury  to  judge  of  credibility,  303. 

Admissible  when  in  defendant's 
favor,  804. 
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§  221.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  V. 

I.  HEARSAY  GENERALLY  INADMISSIBLE. 

§  220.  AOCOBDINO  to  Mr.  Bentham,^  hearsay  evidence  is  di- 
In  its  visible  as  follows  :  — 

lenfe'coa-  !•  Supposed  oral  through  oral ;  which  he  defines  to 
with  non-  ^®  "  Supposed  orally  delivered  evidence  of  a  supposed 
original.  extra-judicially  narrating  witness,  judicially  delivered 
vivd  voce  by  the  judicially  deposing  witness  ;  *'  which  he  declares 
to  be  the  only  species  of  unoriginal  evidence  to  which  the  term 
"  hearsay  "  is  strictly  applicable. 

2.  Supposed  oral  through  ^^  scrip titious,"  or  written. 

8.  Supposed  scriptitious  through  oral. 

4.  Supposed  scriptitious  through  scriptitious. 
To  which  may  be  added,  — 

5.  Supposed  material  through  oral  or  scriptitious. 

The  third  and  fourth  of  these  modifications  have  been  already 
partially  considered  under  the  general  head  of  secondary  evi- 
dence. The  fifth,  as  of  comparatively  unfrequent  occurrence, 
may  be  noticed  at  the  outset.^ 

§  221.  Suppose,  for  instance,  after  a  post  mortem  examination, 
Non-orig.  in  &  case  where  poisoning  is  chained,  portions  of  the 
dence7a-  remains  are  given  by  E.,  the  examining  physician  (an 
admissible,  extrar judicial  witness,  as  Mr.  Bentham  would  call  him), 
to  J. ;  and  J.  produces  these  remains  on  trial,  where,  under  the 
direction  of  the  court,  they  are  subjected  to  a  chemical  analysis. 
This  is  hearsay,  because  E.  is  not  examined  on  trial  to  prove  the 
identity  of  the  remains  with  those  which  J.  produces.  Or,  after 
a  murder,  the  deceased's  clothes  are  taken  off  by  E.  and  handed 
to  J.,  who  brings  them  into  court,  and  testifies  that  they  are  the 
clothes  given  to  him  by  E.  as  having  been  taken  from  the  body 
of  the  deceased.  The  articles  thus  produced  are  hearaay,  in  the 
wide  sense  of  the  term,  and  should  be  rejected.  The  question 
of  terms  is  comparatively  unimportant.  With  Mr.  Bentham  we 
may  call  such  evidence  simply  *^  unoriginal ; "  with  Mr.  Best, 
*^  second-hand ; "  or  we  may  fall  back,  as  is  here  done,  upon  the 

^  Rationale  of  Jad.  Ey.  Load.  1827,  qualification  that  no  primary  evidence 

iii.  489,  Jas.  Mill's  ed.  is  rejected  because  of  its  faintness. 

'  It  is  important,  as  to  these  several  Supra,  §  160. 
classes,  to  keep  in  mind  the  general 
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CHAP,  v.]  HEARSAY  GENERALLT  INADMISSIBLE.  [§  224. 

general  title  of  hearsay,  as  designating  all  testimony  from  a  non- 
original  source.  It  is  in  this  sense  that  the  term  ^^  hearsay  "  is 
to  be  used  in  the  following  sections. 

§  222.  The  objections  to  hearsay  testimony  are  as  Objections 

^  ,,  to  euch 

follows  :  —  evidence. 

1.  The  depreciation  of  truth  arising  from  its  passing  through 
one  or  more  fallible  media. 

2.  The  abuses  likely  to  arise  from  a  non-discrimination  by 
juries  between  primary  and  secondary. 

8.  Its  irresponsibility} 

§  223.  Acts  as  well  as  words  may  be  hearsay,  just  as  acts  as 
well  as  words  may  be  primary  evidence.^  An  impostor  ^^^^ 
dresses  himself  as  an  officer  of  the  army,  and  obtains  be  hearsay. 
credit  on  the  basis  of  his  being  such  an  officer.  If  so,  his  dress 
and  style  are  as  much  a  declaration  on  his  part  as  would  be  the 
words,  *^  I  am  an  officer  of  the  army."  In  such  case  these  acts, 
when  put  in  evidence  against  him,  bind  him  as  much  as  would 
verbal  statements  to  the  same  effect.^  On  the  other  hand,  when 
we  can  get  primary  and  immediate  evidence  of  a  particular  con- 
dition, it  is  as  much  hearsay  to  put  in  evidence  what  third  per- 
sons did  in  consequence  of  such  a  condition,  as  what  third  per- 
sons said.^ 

§  224.  The  evidence  of  a  sworn  interpreter,  as  given  in  court, 
is  not  hearsay,  the  transmission  being  immediate,  and  _  ^ 

,  .  -11.  •  Interpretft- 

the  Witness  interpreted  being  sworn  in  court.^  An  tionnot 
illustration  of  the  same  principle  may  be  found  in  the 
fact  that  a  witness  may  interpret  for  himself,  without  the  inter- 
vention of  an  interpreter.®  We  should  remember,  also,  following 
the  distinction  already  noticed,  that  when  an  interpreter  acts, 
out  of  court,  as  an  agent  for  a  party,  his  statements  are  to  be  re- 
garded as  the  statements  of  the  party  whom  he  represents.^     So 

*  See    these    points   developed  in  *  Whart.  on  Ev.  §  173. 

Whart.  on  Ev.  §§  172  et  seq.  *  See  Swift  t7.  Applebone,  23  Mich. 

«  See  Porter  p.  State,  1  Tex.  Ap.  394.  262;  People  v.  Ah  Wee,  48  Cal.  286; 

>  See  R.  V,  Giles,  L.  &  C.  502;  R.  Schearer  v.  Harber,  36  Ind.  536.    In- 

r.  Story,  R.  &  R.  81;  R.  v.  Barnard,  ira,  §  375. 

7    C.  &  P.  784;    R.   17.    Hunter,  10  *  Com.  v.  Kepper,  114  Mass.  278. 

Cox  C.  C.  642;  and  see   Wright  o.  ^  Whart.  on  Ev.  §  174. 
Tatham,  7  A.  &  £.  318.    Infra,  §  683. 
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§^25.] 


EVIDENCE  IN  CRIMINAL  CASES. 


[CHAP.  V. 


ordinarily 
receivable 
when  re- 
ported by 
another. 

court.* 


we  may  receive  in  evidence  the  rendering  in  the  vernacular  by  a 
witness  of  a  confession  heard  by  him  in  a  foreign  tongue.^ 

§  225.  Extra-judicial  statements  of  third  persons  cannot  be 
Testimony  proved  by  hearsay,  unless  such  statements  were  part  of 
new^noT  the  reaffestoe^  or  made  by  deceased  persons  in  the  course 
of  business,  or  as  admissions  against  their  own  interest, 
or  are  material  for  the  purpose  of  determining  the  state 
of  the  mind  of  a  party  who  cannot  be  examined  in 
In  this  sense  as  hearsay  are  to  be  considered  opinions 
of  others  as  to  the  wealth  and  status  of  an  individual ;  ^  letters 
from  third  parties,  though  nourresidents ;  *  information  derived 
from  others  as  to  contemporaneous  historical  events ;  ^  recitals  in 
deeds  as  against  strangers;^  declarations  of  relatives  (living  at 
the  trial)  as  to  the  mental  condition  of  a  person  whose  sanity  is 
disputed ;  ^  and  opinions  of  a  neighborhood  as  to  such  sanity.® 
Hence,  on  an  indictment  for  murder,  the  admissions  of  other  per- 
sons that  they  killed  the  deceased,  or  committed  the  crime  in 
controversy,  are  not  evidence  ;  ®  and  evidence  of  threats  by  other 
persons  are  inadmissible ;  ^^  and  so  of  declarations  of  the  deceased 


1  People  V,  Ah  Wee,  48  Cal.  286. 

«  See  Whart.  on  Ev.  §  176;  and 
see  Mima  Queen  t;.  Hepburn,  7  Cranch, 
290;  Nudd  ».  Burrows,  91  U.  S.  426; 
Gaines  v.  Relf,  12  How.  472;  Wes- 
ton V.  Iron  Co.  13  Allen,  95 ;  Brown 
V,  Mooers,  6  Gray,  461 ;  Young  v. 
Makepeace,  103  Mass.  60;  Luby  v. 
R.  R.  17  N.  Y.  131  ;  Thomas  i;.  Peo- 
ple, 67  N.  Y.  218;  Wiggins  v.  Peo- 
ple, 4  Hun,  540;  Lancaster  Co.  Bk.  v. 
Moore,  78  Penn.  St.  407;  Rosenstock 
V.  Tormey,  82  Md.  169  ;  Cheek  v. 
State,  85  Ind.  492 ;  Mershorn  v.  State, 
64  Ind.  14  ;  Bergen  v.  People,  17  III. 
426;  State  v.  Stubbs,  49  Iowa,  203; 
State  V.  Vincent,  24  Iowa,  570  ;  State 
V.  Reidel,  26  Iowa,  430;  State  v. 
Haynes,  71  N.  C.  79 ;  State  v.  Davis, 
77  N.  C.  483;  State  v.  Boon,  80  N. 
C.  461;  Hartshorn  v,  Williams,  31 
Ala.  149;  Hall  v.  State,  51  Ala.  9 ; 
Davis  V,  State,  37  Tex.  277  ;  Harris  v. 
State,  1  Tex.  A  p.  74 ;  Bornheimer  v, 
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Baldwin,  42  Cal.  27.  See  North  Ston- 
ington  V,  Stonington,  31  Conn.  412. 
»  Caswell  V.  Howard,  16  Pick.  667. 

*  U.  S.  V.  Barker,  4  Wash.  C.  C. 
464;  and  other  cases  cited  Whart.  on 
Ev.  §  175. 

^  Swinnerton  v.  Ins.  Co.  9  Bosw. 
361 ;  Milbank  v.  Dennistoun,  10  Bosw. 
382. 

*  Spaulding  v.  Knight,  116  Mass. 
148;  Rose  v.  Taunton,  119  Mass.  99; 
Hardenburgh  v.  Lakin,  47  N.  Y.  ^11 ; 
Yahoola  Co.  v.  Irby,  40  Ga.  479.  See 
Whart.  on  Ev.  §§  1034,  1042. 

7  Heald  v.  Thing,  46  Me.  392. 

^  Lancaster  Co.  Bk.  v.  Moore,  78 
Penn.  St.  407 ;  qualifying  Rogers  v. 
Walker,  6  Barr,  376. 

*  Thomas  v.  People,  67  N.  Y.  218; 
Smith  0.  State,  9  Ala.  990 ;  Snow  v. 
State,  64  Ala.  136;  S.  C,  58  Ala.  372; 
Sharp  V.  State,  6  Tex.  Ap.  660. 

10  Thomas  v.  People,  67  N.  Y.  218 ; 
State  V.  Duncan,  6  Ired.  236 ;  State  o. 


CHAP,  v.]  BEABSAT  6ENEBAXLT  INADMISSIBLE. 


[§  226. 


before  his  death  that  he  was  about  to  disappear,^  or  that  he  ex- 
pected violence.^  On  an  indictment  for  larceny,  also,  declara- 
tions of  third  parties  that  they  committed  the  theft  are  inad- 
missible.^ But  if  such  third  persons,  on  being  examined  as 
"witnesses,  had  implicated  the  prisoner  by  their  testimony,  evi- 
dence of  their  declarations  that  they  were  guilty  of  the  offence 
is  admissible  to  discredit  the  witnesses ;  ^  and  it  has  been  held 
admissible  for  a  witness  to  state  that  he  was  induced  by  infor- 
mation derived  from  a  negro  to  waylay  a  party  suspected  of  a 
design  to  commit  a  felony.^  It  is  no  reason  for  receiving  hear- 
say statements  of  this  class  that  the  person  making  them  is 
dead  ^  (unless  under  the  limitations  which  will  be  hereafter  des- 
ignated}, or  that  he  was  called  as  a  witness,  and,  being  suddenly 
taken  sick,  was  unable  to  attend  the  trial ;  ^  or  that  he  is  legally 
incompetent  as  a  witness.^ 

§  226.  As  hearsay  are  to  be  regarded,  except  under  so  of  pob- 
limitations  to  be  hereafter  noticed,  adjudications  be-  [JJ^*®^" 


stran- 


tween  strangers,  and  public  acts   affecting   strangers,   ««"• 
or  in  which  strangers  are  concerned.* 


Haynes,  71  N.  C.  79;  State  v.  Davis, 
77  N.  C.  488 ;  State  v.  Johnson,  80 
La.  An.  921 ;  Walker  v.  State,  6  Tex. 
Ap.  576;  People  v.  Murphy,  45  Cal. 
137. 

1  SUte  V.  Vincent,  24  Iowa,  670 ; 
Crookham  v.  State,  6  W.  Ya.  610. 

*  Even  the  declarations  of  a  bns- 
band,  alleged  to  have  been  killed  bj 
his  wife,  made  some  time  before  his 
death,  and  not  fehown  to  have  been 
coromanicated  to  her,  cannot  be  ad- 
mitted against  her.  Weyrich  r.  Peo- 
ple, 89  III.  90.  See,  however,  infra, 
§  264 ;  R  V.  Edwards,  12  Cox,  C,  C. 
230,  infra,  §  281. 

>  Khea  v.  State,  10  Yerg.  258.   See 
Davis  V.  State,  37  Tex.  277. 
«  Smith  V.  State,  9  Ala.  980. 

*  Whaley  v.  State,  11  6a.  123,  sed 
quaere. 

In  conformity  with  the  general  rale, 
where,  on  trial  of  an  indictment  for 
murder,  a  witness  for  the  prosecution 


testified  that  she  had  seen  the  two 
defendants  come  from  a  room  where 
the  dead  body  was  found,  under  sus- 
picious circumstances,  it  was  held 
that  the  prosecution  could  not  show 
by  other  witnesses,  that  she  at  once, 
while  giving  the  alarm,  gave  the 
names  of  the  two  persons  thus  seen. 
Com.  V.  James,  99  Mass.  488.  And 
with  this  accords  the  well  known  posi- 
tion that  a  witness  cannot  in  general 
be  corroborated  by  proof  of  prior 
statements  made  by  him  to  others. 
Infra,  §  492. 

*  Crump  V.  Starke,  23  Ark.  181. 
7  Gaither  v.  Martin,  8  Md.  146. 

B  Churchill  v.  Smith,  16  Vt.  595 ; 
Nettles  V.  Harrison,  2  McCord,  230; 
Smith  V.  State,  41  Tex.  852  (a  case 
of  an  infant  too  young  to  be  sworn). 

*  See,  as  to  judgments,  infra,  §  595; 
and  as  to  public  acts,  Whart.  on  Ev. 
§  176  ;  and  see  supra,  §  195. 
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§  227.]  EVIDENGE  IK  CRIMINAL  CASES.  [CHAP.  V. 

n.   EXCEPTION  AS  TO  WITNESS  ON  FORMER  TRIAL. 

§  227.  To  the  rule  excluding  hearsay  the  first  exception  we 
Evidence  have  to  notice  is  the  following  :  What  a  deceased  wit- 
witneuTon  ^^^  testified  to  on  a  former  procedure  against  the 
triaTad-  Same  defendant,  for  the  same  offence  as  that  under 
missibie.  trial,  or  for  an  offence  substantially  the  same,  may  be 
proved  by  witnesses  who  heard  the  testimony  of  the  witness ; 
nor  is  such  oral  evidence  excluded  by  the  fact  that  the  original 
testimony  was  reduced  to  writing,  nor,  in  criminal  cases,  by  the 
constitutional  provision  that  the  defendant  is  entitled  to  be  con- 
fronted with  the  witnesses  against  him.^  The  exception  is  thus 
given  by  Mansfield,  C.  J. :  '^  What  a  witness,  since  dead,  has 
sworn  upon  a  trial  between  the  same  parties  may  be  given  in 
evidence,  either  from  the  judge's  notes,  or  from  notes  that  have 
been  taken  by  any  other  person  who  will  swear  to  their  accu- 
racy ;  or  the  former  evidence  may  be  proved  by  any  person  who 
will  swear  from  his  memory  to  its  having  been  given."  ^  In 
criminal  prosecutions  this  rule  has  been  frequently  applied  to 
evidence  taken  under  the  statutes  1  &  2  and  2  &  3  Phil.  &  M., 
which  have  been  held  to  have  the  force  of  common  law  in  several 
of  the  United  States.^  What  a  deceased  witness  swore  to  at  the 
preliminary  hearing  before  the  committing  magistrate  is  evidence 
at  the  trial  in  chief ;  ^  what  a  deceased  witness  swore  to  on  a 
criminal  trial  is  evidence  on  a  second  trial  for  the  same  offence, 
or  an  offence  substantially  the  same.^    If  the  evidence  was  c(?raf» 

^  R.  V,  Bromwich,  1  Leach,  180 ;  v.  Johnson,  12  Nev.  121 ;  Johnson  o. 

Salk.  281;   Roscoe's  Crim.  £v.   67;  State,  1  Tex.  Ap.  333.    The  deposi- 

U.  S.  v.  White,  5  Cranch  C.  C.  457;  tion  of  a  party  may  be  so  used,  and 

U.  S.   V.  Macomb,  5   McLean,   287  ;  so  may  notes  of  his  testimony.    Rhine 

State  V.  Hooker,  17  Vt.  658;  Com.  v,  v,  Robinson,  27  Penn.  St.  SO;  Whart. 

Richards,  18  Pick.  434;  Finn  v.  Com.  on  £v.  §  227;  Jones  v.  Ward,  3  Jones 

6    Rand.    (Va.)    701;    Summons    v,  (N.  C),  24. 

State,  5  Oh.  St.  325;  O'Brian  t*.  Com.  ^  Mayor  of  Doncaster  v.   Day,   3 

6  Bush,  563;  State  v.  Cook,  23  La.  Taunt.  262  ;  Powell's  Evidence,  4th 

847;   State   v.  McO'Blenis,    24   Mo.  ed.  217. 

402;  State   v.  Baker,    24   Mo.  437;  *  See  R.  u.  Smith,  2  Stark.  208. 

State  V.  Houser,  26  Mo.  431;  State  v.  ^  R.  i;.  Edmonds,  6   C.   &  P.  164  ; 

Able,  65  Mo.  357;  People  v,  Diaz,  6  State  v.  Hooker,  17  Vt.  658;  though 

Cal.  248;  People  t7.  Devine,  46  Cal.  see  contra,  State  v.  Campbell,  1  Rich. 

45;  People  v.  Broiherton,  47  Cal.  888;  124. 

People  V.  Murphy,  45  Cal.  137;  State  •  R.  v,  Joliffe,  4  T.  R.  290;  R.  w. 
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CHAP,  t.]         EVIDENCE  OF  WITNESS  ON  FORMEB  TRIAL.  [§  229. 

nan  judice^  or  the  witness  was  not  swom,^  or  cross-examination 
was  precluded  or  restricted,^  or  the  witness  was  incompetent,^ 
the  ground  for  admissibility  fails.  It  is  not,  however,  necessary 
that  there  should  be  an  actual  cross-examination,  provided  there 
be  liberty  to  cross-examine.^ 

§  228.  As  the  testimony  taken  in  a  former  trial  cannot  be 
read  if  the  witness  is  obtainable,  the  question  arises,   j^^^  ^^^ 
what  proof  is  requisite  to  establish  the  fact  that  the  bepre- 
witness  cannot  be  obtained.    This  question  is  generally  from  lapoe 
presented  in  the  shape  of  alleged  death ;  and  on  this 
topic  it  is  enough  to  say  that  death  is  to  be  inferred  from  the 
circumstances  of  each  particular  case,  irrespective  of  any  general 
presumption  of  law.^ 

§  229.  Proof  of  mere  disappearance  of  the  original  witness  is 
not  by  itself  enough  to  admit  such  testimony  if  by  due  ^  ^^  ^^ 
dilis^ence  the  witness's  attendance  could  have  been  se-  "^J*^.^***. 
cnred,^  though  in   civil  issues  it  is  sufficient  to  show  tionor 
that  the  original  witness    is  absent,  and    a  non-resi-   come  in- 
dent in  the  State  where  the  trial  is  held,  being  out  of  ^™P®'®°  • 

Smith,  R.  &  R.  889;  R.  v.  Lee,  4  F.  v.  People,  1  Comst  886  ;  Summons  o. 

&  F.  68 ;  R.  V.  Dilmore,  6  Cox,  52 ;  State,  5  Oh.  St.  825 ;  State  v.  Camp- 

R.  V.  Williams,  12  Cox,   101  (under  bell,  1  Rich.  124. 

statutes) ;   U.  S.  v.  Macomb,  5   Mc-  >  Schell  v.  State,  2  Tex.  Ap.  80. 

Lean,  287;  U.  S.  o.  White,  5  Cranch,  ^  Cazenove  v.  Yaughan,  1  M.  &  S. 

457;  U.  S.  v.  Wood,  8  Wash.  C.  C.  4;  McCombie  v.  Anton,  6  M.  &  Gr. 

440;  Com.  v.  Richards,  18  Pick.  484;  27. 

Brown  v.   Com.  78   Penn.    St  &21 ;  *  See  this  discussed  infra,  §  809. 

Summons  v.  State,  5   Oh.  St.   825;  See    also    Benson  v.    Olive,   2   Str. 

Bamett  v.  People,  54  111.  825  ;  State  920. 

V.  McO'Blenb,  24  Mo.  402 ;  State  v.  «  U.  S.  0.  Macomb,  5  McLean,  287; 

Honser,  26  Mo.  481;  O'Brian  v.  Com.  State  0.  Staples,  47  N.  H.  118;  Powell 

6  Bush,  568;  Kendrick  v.   State,  10  9.  Waters,  17  Johns.  176;  Wilbur  v. 

Humph.  479;  People  o.  Dias,  6  Cal.  Selden,  6  Cow.  162;  Crary  v.  Sprague, 

248 ;  State  o.  Atkins,  1  Overt.  229 ;  12  Wend.  41 ;  Berney  v.  Mitchell,  84 

though  see  contra^  Finn  v.   Com.  5  N.  J.  L.  887;  Brogy  v.  Com.  10  Grat. 

Rand.    701;    U.    S.   v.   Sterland,   8  722;  Summons  v.  State,  5  Oh.  St.  825; 

Quart.  L.  J.  244;  6  Pitto.  L.  J.  50;  Bergen  ».  People,  17  111.  426;  Ken- 

Brogy  V.  Com.  10  Grat.  722.  drick  v.  State,  10  Humph.  479;  Du- 

1  See  R.  r.  Eriswell,  8  T.  R.  721.  pree  v.  State,  88  Ala.  880;  Hobson  ». 

«  Steinkeller  v.  Newton,  1  Scott  N.  Harper,  2  Blackf,  809;  Collins  v.  Com. 

R.  148;  S.  C,  9  C.  &  P.  818;  R.  v.  12  Bush,  271;  Gerhauser  v.  Ins.  Co. 

Ledbetter,  8  C.  &  K.  108  ;  Bebee  0.  7  Nev.  174. 
People,  5  HiU  (N.  Y.),  82  ;  Barron 

169 


§  230.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  V. 

the  jurisdiction  of  the  court.^  In  criminal  cases  the  testimony 
of  a  former  witness,  corruptly  or  otherwise  unlawfully  kept  from 
court  by  the  party  against  whom  he  is  called,  it  has  been  held, 
may  be  in  like  manner  reproduced,  the  defendant  in  the  former 
trial  having  had  the  opportunity  of  cross-examining  the  witness.^ 
And  the  former  testimony  of  a  witness  who  has  intermediately 
become  incompetent  may  be  proved  on  a  second  trial.^ 

§  230.  Whether  the  deposition  of  a  sick  or  insane  witness  can 
So  of  lick  be  taken  in  a  criminal  case  depends  upon  local  stat- 
witness.       utes,*  but  wherever  a  deposition  has  been  duly  taken  in 

1  Fry  V.  Wood,  1  Atk.  445  ;  Car-  been  wrongfully  kept  away."  Waite, 
penter  v.  Groff,  6  S.  &  R.  162;  Cavan-  C.  J.,  U.  S.  v.  Reynolds,  98  U.  S.  145. 
ho  van  r.  Hart,  21  Fenn.  St.  495  ;  I  have  accordingly  added  **  unlaw- 
Wright  V.  Cumsty,  41  Fenn.  St.  102 ;  fully  **  to  the  text. 
Wilder  v.  St  Faul,  12  Minn.  192.  «  Whart.  on  Ev.  §  178. 
But  not  in  criminal  issues.  Collins  v.  ^  In  England  the  practice  is  thus 
Com.  12  Bush,  271;  Hall  v.  State,  6  stated:  — 

Baxt.  522.     In  Texas,  such  evidence  ^*  Where  the  physician  stated  that 

is  admitted  if  defendant  was  in  any  the  witness  could  not  speak  or  hear 

way  chargeable  with  the  non-attend-  from  paralysis,  and  that  if  brought  to 

ance ;  Sullivan  v.  State,  6  Tex.  Ap.  court  he  would  not  be  able  to  give 

319;  or  if,  after  diligent  inquiry,  the  evidence,  yet  that  he  might  be  brought 

whereabouts  of  the  witness  cannot  be  there  without  danger  to  life,  though 

ascertained.    Ibid.  he,  as  his  physician,  would  not  permit 

■  Morley's  case,   6   How.   St.   Tr.  the  prisoner  to  roam  abroad  if   he 

770;  R.  V.  Scaife,  2  Den.  C.  C.  281;  knew  it,  it  was  held  by  the  Court  of 

17  Q.  B.  2S8;  R.  v.  Guttridge,  9  C.  &  Criminal  Appeal  that  the  deposition 

F.  471 ;  Williams  v.  State,  19  Ga.  402;  was  rightly  received.    R.  v.  Cockburn, 

State  V,  Houser,  26  Mo.  431;  U.  S.  v.  Dears.  &  B.  C.  C.  203;  S.  C,  7  Cox, 

Reynolds,  1  Utah  T.  319 ;  aff.  98  U.  265.     In  R.  w.  Walker,  1  F.  &  F.  535, 

S.  145.    Infra,  §§  741  et  seq,,  749.  v^here  it  was  proposed  to  put  in  evi- 

''  In  the  leading  text  books,  it  is  dence  the  deposition  of  a  woman  who 

laid  down  that  if  a  witness  is  kept  had  been  recently  confined.  Wills,  J., 

away  by  the  adverse  party,  his  testi-  is  reported  to  have  said,  *  Illness  from 

mony,  taken  on  a  former  trial  between  a  confinement  is  an  ordinary  state,  and 

the  same  parties  upon  the  same  issues,  not  such  an  illness  as  is  contemplated 

may  be  given  in  evidence.     1  Green,  by  the  statute.    I  have  considered  the 

Ev.  §163;  1  Taylor  £v.§  446.    Mr.  question  with  my  brother  Crowder. 

Wharton  (1  Whart.  on  Ev.  §  178)  If  you  find  it  necessary  for  your  case 

seemingly  limits  the  rule  somewhat,,  to  put  in  the  deposition,  I  have  made 

and  confines  it  to  cases  where  the  up  my  mind  to  reserve  the  question 

witness  has  been  corruptly  kept  away  for  the  opinion  of  the  judges.    It  is 

by  the  party  against  whom  he  is  to  be  one  of  importance;  I  have  considered 

called,  but  in  reality  his  statement  is  it ;  and  my  brother  Crowder  and  my- 

the  same  as  the  others;  for  in  all  it  is  self  are  agreed  upon  it.'    But  it  be- 

implied  that  the  witness  must  have  came  unnecessary  to  reserve  the  point. 
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CHAP,  v.]        EVIDENCE  OF  WITNESS  ON  FOBMEB  TRIAL.  [§  231. 

a  preliminary  procedure,  it  can  be  received  in  subsequent  pro- 
ceedings against  the  same  defendant,  the  witness  being  unob- 
tainable.^ 

§  281.  The  evidence  of  the  original  witness  may  be  proved  by 
the  notes  of  counsel,  or  of  the  judge,  or  of  a  short-hand  ^^^  ^^ 
reporter,  sworn  to  by  the  reproducing  witness ;  nor  is  ^^^^^  £ 
it  necessary  that  the  notes  should  purport  to  give  more  deceased 
than  the  substance  of  the  language  of  the  original  wit- 
There  may,  however,  be  incidents  in  "  It  is  a  question  for  the  judge  at 
regard  to  the  state  of  pregnancy  which  the  trial  to  determine  whether  the 
may  bring  the  case  within  the  statute,  proof  of  a  witness  being  so  ill  as  not 
R.  V.  Stephenson,  1  L.  &  C.  165;  81  to  be  able  to  travel  is  sufficient;  and 
L.  J.  M.  C.  147.  In  R.  v.  Boucher,  the  Court  of  Criminal  Appeal  will  not 
where  evidence  was  given  by  the  wit-  interfere  with  the  exercise  of  his  dis- 
ness's  husband,  without  medical  evi-  cretion.  R.  v.  Stephenson,  1  L.  &  C. 
dence,  that  she  was  pregnant,  but  he  165*,  84  L.  J.  M.  C.  147. 
could  not  state  how  far  advanced  she  **  There  is  nothing  in  the  words  of 
was,  and  that  she  was  then  attending  the  statute  which  renders  it  necessary 
to  her  household  duties  as  usual,  and  that  the  inability  of  the  witness  to 
he  stated  that,  a  fortnight  before,  he  attend  at  the  trial  should  be  perma- 
had  driven  her  some  distance,  and  she  nent;  it  may,  therefore,  be  implied  that 
bad  suffered  somewhat  in  consequence,  it  need  not  be  so.  Before  the  statute 
Bramwell,  B.,  admitted  the  deposition,  it  seems  to  have  been  doubted  whether 
3  F.  &  F.  285.  Where  a  witness  a  merely  temporary  illness  (as  with  a 
came  to  the  assizes,  but  returned  home  woman  about  to  be  confined)  was  a 
by  the  advice  of  a  medical  man,  who  sufficient  ground  for  admitting  the 
deposed  that  it  would  have  been  dan-  deposition.  2  Stark.  £v.  888,  8d  ed. ; 
gerous  for  the  witness  to  remain,  Farke,  R.  v.  Savage,  5  C.  &  F.  148.  And 
B.,  held  that  the  witness  was  *  unable  there  can  be  no  doubt  that  a  judge 
to  travel '  within  the  meaning  of  this  would  now  exercise  his  discretion  and 
section,  and  allowed  his  depositions  decide  whether,  in  the  interests  of 
to  be  read.  R.  v.  Wicker,  18  Jur.  justice,  it  were  better  to  read  the  dep- 
252.  A  superintendent  of  police  hav-  osition  or  to  adjourn  the  trial  in  or- 
iog  seen  a  policeman  in  bed  two  days  der  to  obtain  the  oral  testimony  of  the 
before  the  trial  stated  that  he  ap-  witness.  See  R.  v.  Tait,  2  F.  &  F. 
peared  ill,  and  that  when  he  tried  to  553,  where  Crompton,  J.,  postponed 
get  out  of  bed  he  could  not  stand,  the  trial  to  the  next  assizes. "  Ros- 
bat  he  was  unable  to  state  what  was  coe's  Cr.  £v.  8th  ed.  69.  See  also 
the  matter  with  him,  except  that  he  R.  v.  Hogg,  6  C.  &  P.  1 76 ;  R.  v,  Wil- 
believed  it  to  be  rheumatics,  and  no  shaw,  C.  &  M.  145.  The  declarations 
medical  man  was  called  to  be  exam-  of  an  infant,  too  young  to  be  exam- 
ined as  to  his  condition.  Held,  that  ined  under  oath,  are  necessarily  ex- 
the  deposition  could  not  be  admitted,  eluded.  Smith  9.- State,  41  Tex. 
Per  Piggott,  B.,  R.  v.  Williams,  4  F-  852. 
&  F.  515.  See  also  R.  v,  Welton,  9  ^  Whart  on  £v.  §  178. 
Cox,  281;  R.  v.  Bull,  12  Cox  C.  C.81. 
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§  231.]  EVIDENCE  m  CRIMINAL  CASES.  [CHAP.  V. 

ness.^  In  such  case  the  notes  are  not  evidence  per  Be  ;  their  only 
value  being  as  means  of  refreshing  the  memory  of  the  witness.' 
The  testimony  of  the  reproducing  witness  is  not  excluded  by  the 
fact  that  he  does  not  recollect  the  testimony  independent  of  his 
notes.^  But  the  whole  relevant  part  of  the  testimony  as  re- 
membered must,  if  required,  be  given,^  and  the  mere  notes  of 
the  judge,  unsworn  to,  or  unproved,  cannot  be  received.^  If  the 
judge  be  alive  he  must  be  called  as  a  witness,  the  notes  being 
then  receivable  to  refresh  his  memory.' 

^  Whart.  on  Ev.  §  514;  Tod  v.  Win-  deceased  witness,  the  evidence  of  snch 

chelsea,  3  C.  &  P.  387;  Doncaster  v,  person  will  not  be  rejected,  if  the  jury 

Day,  3  Taunt.  262;  R.  v.  Christopher,  are  satisfied  that,  in  connection  with 

1  Den.  C.  C.  536 ;  2  Car.  &  K.  994  ;  the  testimony  of  others,  they  have  the 

U.  S.  V.  Macomb,  5  McLean,  286;  U.  substance  of  all  the  evidence  given 

S.  17.  White,  5  Cranch  C.  C.  457;  Em-  by  such  witness  at  the  former  trial, 

ery  \\  Fowler,    39   Me.   326  ;    Lime  It  is  not  necessary,  therefore,  that  the 

Bank  v,  Hewett,  52  Me.  531;  Toung  testimony  should  all  be  proved  by  a 

V.  Dearborn,  22  N.  H.  372;  Williams  single  witness.     Summons  t7.  State,  5 

V,  Willard,  23  Vt.   369;  Huflf  v.  Ben-  Oh.  St.  325. 

nett,  6  N.  Y.  337;  Wolf  r.Wyeth,  11        *  Waters  v.  Waters,  35  Md.  531; 

S.  &  R  149;  Rhine  v.  Robinson,  27  Zitske  v,  Goldberg,  38  Wis.  217.    See 

Penn.  St.  30;  Brown  v.  Com.  73  Penn.  fully  Whart.  on  Ev.  §  514. 
St.  321 ;  Summons  v.  State,  5  Oh.  St.        '  Rhine  v.  Robinson,  27  Penn.  St. 

325;  Burson  v,  Huntington,  21  Mich.  30 ;  Brown  v.  Com.  73  Penn.  St.  321; 

415;  Fisher  v.  Kyle,  27  Mich.  454;  Jones  v.  Ward,  3  Jones  N.  C.   24; 

Jones  v.  Ward,  3  Jones,  24 ;  Tram-  though  see  Lightner  v.  Wike,  4  S.  & 

mell  17.  Hemphill,  27  Ga.  525 ;  Gilder-  R.  203. 
sleeve  i7.  Caraway,  10  Ala.  260;  Peo-        *  Whart  on  Ev.  §  180. 
pie  V.  Murphy,  45  Cal.  137.     For  a        *'  The  mle  is  settled,  that  when 

more  stringent  rule  see  U.  S.  t7.  Wood,  proof  is  offered  of  what  a  deceased 

3  Wash.  C.  C.  440 ;   Com.  v.   Rich-  witness  has  testified  at  a  former  hear- 

ards,  18  Pick.  434;  Warren  r.  Nichols,  ing,  it  must  be  not  merely  of  a  part 

6  Cow.  162;  Black  i7.  Woodrow,  39  of  it,  or  the  substance  of  it,  but  the 

Md.  194.    See  Black  v.  State,  1  Tex.  whole  of  the  testimony  touching  the 

Ap.  368.  matter  in  controversy.     Com.  v.  Rich- 

The  question  whether  all  had  been  ards,  18  Pick.  434;  Warren  v,  Nichols, 

sworn  to  which   a  deceased  witness  6  Met.  261."      Chapman,  J.,  Woods 

testified  to  at  a  former  trial  in  a  crim-  v.  Keyes,  14  Allen,  238. 
inal  case  is  properly  within  the  prov-        *  Miles   v,  0*Hara,  4   Binn.   108; 

ince  of  the  jury,  and  is  preliminary  Livingston  v.  Cox,  8  W.   &   S.  61 ; 

to  the  consideration  of  such  evidence.  State  v,  McLeod,  1  Hawks,  344     See 

When  it  is  evident  that  certain  mat-  Whart.  on  Ev.  §  180,  for  cases, 
ters  have  been  omitted  in  giving  the         ^  Grimm   r.   Hamel,    2   Hilt.   434. 

evidence  of  a  deceased  witness,  by  a  See  Conradi  t7.  Conradi,  L.  R.  1  P. 

person  who  professes  to  give  the  sub-  &  D.  514. 
stance  of  all  the  statements  of  such 
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CHAP,  v.]  PEDIGREE  :  FAMILY.  [§  285. 

A  statute  making  admissible  a  certified  copy  of  evidence  by  a 
sworn  court  stenographer  is  not  unconstitutional.^ 

ni.  EXCEPTION  AS  TO  MATTERS  OF  GENERAL  INTEREST. 

§  232.  In  criminal  issues  (g.  g.  prosecutions  for  nuisance) 
as  well  as  in  civil,  it  may  become  important  to  prove  Reputation 
certain  matters  of  public  interest  out  of  the  personal  ^to  mat^ 
knowledge  of  living  witnesses.  In  such  cases,  where  *®''^?' .  ^ 
there  is  no  ground  to  suspect  fraud,  or  interest  in  a  terest. 
pending  litigation,  the  statements  of  deceased  witnesses,  cogni- 
zant with  the  facts,  may  be  received.' 

jy.  EXCEPTION  AS  TO  PEDIGREE  AND  RELATIONSHIP:  BIRTH,  MAR- 

lUAGE,  AND  DEATH. 

§  238.  To  establish  pedigree,  family  hearsay  is  essential,  since 
if  what  has  been  handed  down  in  families  cannot  be  Hearsay 
in  this  way  proved,  pedigree  could  not  in  most  cases  J^'J^'^dJ^ 
be  proved  at  aU.'  8^- 

§  284.  In  prosecutions  for  bigamy,  hearsay,  as  we  have  seen,, 
is  a  necessary  incident  of  cohabitation.     The  parties^ 


it  is  alleged,  lived  together  as  man  and  wife.  *'  They  may  be  se- 
were  reputed  to  be  man  and  wife  in  the  neighbor- 
hood,'* a  witness  states ;  *^  they  were  addressed  as  such ;  they 
answered  when  so  addressed,  accepting  the  %tatu%  tkus  given 
to  them ;  they  were  talked  of  in  the  neighborhood  as  well  as  in 
their  family  as  married."  Now  this  may  be  all  hearsay,  yet,  in 
many  cases,  it  is  the  highest  and  best  evidenee  that  can  be  ob- 
tained. And  in  many  issues  in  which  pedigree  is  iitvolved  it  is 
the  only  proof  obtainable.^ 

§  235.  But  to  the  admissibility  of  declarations  when  offered 
to  prove  legitimacy,  in  a  question  of  title,  it  is  essential  Reution- 
that  they  should  be  made  by  lawful  relatives.^  The  lim-  JJJP  ?f^ 
itation,  however,  must  be  restricted  to  cases  in  which  "aiMibiiity. 
the  object  is  to  establish  such  declarations  as  emanating  from  the 
family  of  a  particular  claimant.     In  such  cases  the  statement  of 

^  State  V.  Frederic,  69  Me.  400.  «  See  supra,  §  1 72. 

«  Whart.  on  Ev.  §  185.  *  Whart.  on  Ev.  §  202. 

«  Whart.  on  Ev.  §  201. 
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§  240.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  V. 

illegitimate  members  of  the  family,  or  of  connections  by  mar- 
riage, will  not  be  received.^ 

§  236.  The  same  reasoning  requires  us  to  receive  family  repu- 

Sachevi-     tation,  duly  authenticated,  to  prove  the  time  of  the 

mUtffbf^to  ^^^^  ^^^  ^^^  ^^^6  ^^^  place  of  the  death  of  the  several 

Md  dwith*   ^^^'^^^^  of  ^^®  family.*    A  party's  age  may  be  proved 

by  his  own  testimony,  based  on  family  reputation.^ 

§  287.  Written  declarations  of  deceased  relatives,  when  not 
Writings  sclf-scrving,  are  admissible  for  the  same  purposes. 
reiative*ad-  Among  such  writings  we  may  notice  a  provision  in  a 
pl^B^dU  ^^11  by  *  deceased  person  recognizing  or  ignoring  cer 
er^^'  tain  persons  as  his  children  ;  descriptions  in  a  will ;  an 

acknowledgment  of  a  deed  by  certain  persons  styling  themselves 
heirs  at  law ;  recitals  in  family  settlements ;  recitals  of  consistent 
antecedent  deeds  and  wills ;  and,  generally,  recitals  in  a  deed 
executed  by  a  member  of  the  family.^ 

§  238.  Conduct  of  deceased  relatives,  involving  their  attitude 
^  .  to  and  recognition  of  persons  claimed  to  be  in  the  same 

well  as  family,  is,  on  the  reasoning  already  given,  receivable 
tions  so  on  such  issues ;  and  the  manner  in  which  a  person  has 
admissible,  y^^  brought  up  and  treated  by  his  family  is  here  of 
peculiar  weight.* 

§  239.  Declarations  of  the  class  before  us  are  receivable  to 
Declare-  prove  the  facts  by  which  relationship  is  constituted. 
ffotoThf  Hence,  as  has  been  previously  stated,  it  is  admissible, 
which  kT  ^^  order  to  prove  relationship,  to  adduce  declarations 
latioDship     of  deceased  relatives  as  to  marriages  and  deaths.     Any 

may  be  in-  ,  .  . 

ierred.  other  family  incidents,  calculated  to  fix  points  of  pedi- 
gree, will  be  in  like  manner  admissible.^ 

§  240.  In  civil  issues  it  has  been  ruled  that  declarations  of 
^  ,  deceased  relatives,  to  be  admissible  in  such  cases,  must 

Declare-  '  ,         ,  ' 

tion  must     havc  been  ante  litem  motam.     Yet,  in  view  of  the  re- 

anu  litem     cent  Statutes  admitting  parties  as  witnesses,  it  is  hard 

to  see  why  the  suspicion  of  concoction,  imputable  to 

declarations  post  litem  motam^  should  not  be  left  to  the  deter- 

^  See  limitations  given  Whart.  on  *  See  Whart  on  £v.  §  210. 

Ev.  g§  234  et  seq.  »  Whart  on  Ev.  §  211. 

«  Whart.  on  Ev.  §  208,  •  Whart.  on  Ev.  §  212. 
•  Hill  V.  Eldridge,  126  Mass.  234. 
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CHAP,  v.]  PEDIGREE  :  FABilLT.  [§  246. 

mination  of  the  jury.  There  are  some  pedigree  cases  so  old, 
that  if  declarations  of  deceased  persons  concerning  them  be  re- 
ceived at  all,  such  declarations  must  be  post  litem  motam ;  nor 
is  it  always  possible  to  determine  where  the  suspicion  in  ques- 
tion begins.^ 

§  241.  If  the  declarant  is  living,  he  must  be  produced ;  for  if 
within  the  process  of  the  court,  his  declarations,  like  DecUnuit 
the  declarations  of  persons  against  their  interest,  are  Jm^*** 
inadmissible.^ 

§  242.   Ancient  family  records  or  memorials  are  admissible, 
also,  to  prove  pedigree,  provided,  always,  that  there  is        . 
evidence  that  they  have  been  treated  as  authoritative  family  rec- 
by  the  family,  and  the  parties  making  the  record  are  memorials 

dead.8  admiB«ble. 

§  243.  For  the  same  purpose  it  is  competent  to  put  in  evi- 
dence inscriptions  on  tombstones,  and  also  inscriptions  . 
on  rings  and  on  portraits,  which,  if  preserved  in  a  fam-  i^^t^L 
ily,  may  be  regarded  as  giving  a  family  tradition,  to  stones  and 
be  received  for  what  it  is  worth.*    As  has  been  already  "°**' 
seen,^  where  the  original  monument  cannot  be  brought  into 
court,  then  a  copy  will  be  permitted. 

§  244.  Charts  of  pedigree  and  armorial  bearings  have  in  like 
manner  been  received,  when  it  is  proved   they  have  Soofpedi. 
been  kept  as  family  records ;  though  they  must  be  re-  IJJ^otS*^ 
garded  as  showing  rather  what  the  family  claimed  to  bearings, 
be  than  what  it  was.^ 

§  245.  In  future  sections  the  natural  presumptions  as  to  death 
will  be  discussed.^  It  may  be  here  noticed  that  death  Death  maj 
may  be  proved  by  the  continuous  and  abiding  general  by  repota- 
reputation  of  the  community  to  which  the  party  be-  **°°- 
longs,  as  well  as  by  general  family  belief.^  But  to  make  such 
reputation  or  belief  admissible  it  must  be  general,  not  limited  or 
special.^ 

§  246.  Reputation  in  a  community,  we  have  already  seen,^^  is, 

1  Whart.  on  £▼.  §  218.  ^  Infra,  §  809-14. 

s  Whart.  on  £v.  §  215.  *  Infra,  §  812 ;  and  see  cases  cited 

•  Whart.  on  Ev.  §  219.  in  Whart.  on  £y.  §  228. 

«  Whart  on  £y.  §  220.  ^  See  infra,  §  818 ;  and  see  Whart. 

•  Supra,  §  168.  on  £v.  §  246  for  authorities. 

•  Whart.  on  Ev.  §  219.  w  Supra,  §§  170,  284-6. 

176 


§  250.]  EVIDENCE  IK  CRIMINAL  CASES.  [CHAP.  Y. 

So  may  when  accompanied  by  cohabitation,  among  the  facts  by 
mamage.     -^hich  a  marriage  can  be  proved. 

§  247.  Reasoning  from  the  analogy  of  suits  for  damages  to  the 
Inadui-  husband  against  a  third  party  for  adultery  with  the 
spondeact  ^i^^^  we  may  hold  that  in  criminal  prosecutions  for 
provedTto     adultery  it  may  be  admissible,  in  order  to  show  the 

ghowreia-  relation  of  the  husband  and  wife  before  the  allefi:ed 
tion  of  ,         ,  .  ^ 

parties.  adultery,  to  put  in  evidence,  not  only  their  correspond- 
ence with  each  other,  but  their  correspondence  with  third  per- 
sons.^ It  is  necessary,  however,  as  a  prerequisite  to  the  admis- 
sion of  such  evidence,  that  it  should  be  shown,  independent  of 
the  date  appearing  on  the  face  of  the  letters,  that  they  were 
written  prior  to  any  suspicion  of  misconduct.^ 

v.  EXCEPTION  AS  TO    SELF-DISSERVING  DECLARATIONS  OF  DECEASED 

PERSONS. 

Deciara-  §  248.  Declarations  of  deceased  persons  made  against 

deceased  their  interest  are,  at  common  law,  admissible,  although 
amSnst  ^^^^  declarations  are  offered  in  suits  in  which  neither 
their  inter-  guch  deceased  persons,  nor  those  claiminc:  under  them  9 

estreceiv-  '  '  o 

able.  were  or  are  parties.* 

yf  ^'  ^  §  2*^9*  Such  declarations  against  interest  are  admis- 
tion  ttiat  sible  against  third  parties,  even  though  the  declarant 
laraUons  himself  received  the  facts  on  hearsay,  provided  the  per- 
on^hear-  ^^^  from  whom  the  hearsay  springs  was  competent  to 
^^'  speak.* 

§  250.  It  is  essential,  however,  that  such  declarations,  when 
Declara-  made,  should  have  been  self-disservinff ;  L  e.  that  they 
be  seiSdi*-  should  have  been,  when  made,  against  the  pecuniary 
serving.  interests  of  the  declarant.^  And  in  a  conspicuous  Eng- 
lish case,  when  the  declaration  of  a  deceased  clergyman  was 
offered  on  this  ground  to  prove  a  marriage  solemnized  by  him, 
the  limitation  just  expressed  was  rigidly  enforced.^ 

1  Trelawney  v.  Colman,  2  Stark.  •  Whart.  on  Ev.  §  226. 
R.  191;  1  B.  &  A.  90,  S.  C;  WilUs  *  Whart.  on  Ev.  §  227. 
V.  Bernard,  8  Bing.  376;  Winter  v.  *  Whart.  on  Ev.  §  228. 
Wroot,  1  M.  &  Bob.  404,   per  Ld.        ^  Sussex  Peerage  case,  1 1  01.  &  F. 

Lyndharst;  Taylor's  Ev.  §  520.  112,  cited  Whart.  on  Ev.  §  250. 

«  Whart  on  Ev.  §  225. 
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CHAP,  v.]  BUSINESS    ENTRIES.  [§  264. 

VI.   EXCEPTION  AS  TO  BUSINESS  ENTRIES  OF  DECEASED  PERSONS. 

§  251.  It  has  been  just  observed  that  declarations  of  deceased 
persons  are  admissible  when  made  against  their  interest.  Entries  by 
We  have  now  to  consider  the  case  of  business  entries  ^bg^JJ^^^' 
of  deceased  persons  ;  and  as  to  these  it  is  settled  that  ^^^  i°  V^® 

*•  course  of 

the  memoranda  or  book  entries  of  an  officer,  agent,  or  their  busi- 
business  man,  made  when  in  the  due  performance  of   beevi- 
his  duties,  are  evidence,  after  his  death,  or  after  he  has  ^®°*^' 
passed  out  of  the  range  of  process,  of  the  truth  of  such  entries  ; 
subject,  however,  to  be  excluded  if  it  appear  that  in  making  the 
entries  he  was  not  registering,  but  manufacturing,  current  facts ; 
and  provided  such  entries  were  original,  contemporaneous,  and 
in  the  line  of  the  writer^s  duty.^ 

§  252.  On  the  same  reasoning  the  notes  of  deceased  counsel  of 
a  former  trial,  and  of  counsel  or  other  officers  who  are  so  of  coan- 
out  of  the  reach  of  the  process  of  the  court,^  are  admis-  ^he°offi- 
sible  to  prove  any  relevant  fact ;  ^  and  the  courts  have  <^^- 
admitted  a  bank  messenger's  entries  in  his  book,  recording  no- 
tices given  him  as  messenger,  after  he  has  absconded,  or  is  from 
any  cause  out  of  reach  of  process.^ 

§  253.  Entries  in  the  books  of  deceased  notaries  when  made 
in  the  course  of  their  business,  and  like  entries  made   so  of  no- 
in  notaries'  books  by  deceased  clerks,  are  also  admis-  ^"®^  ®"" 
sible.* 

Vn.   EXCEPTION  AS  TO  GENERAL  REPUTATION  WHEN  SUCH  IS 

MATERIAL. 

§  254.  Whenever  it  is  material  to  bring  home  to  a  party  cog- 
nizance of  a  particular  fact,  it  has  been  held  admissible,   ^ 
under  circumstances  to  be  presently  noticed,  to  show  reputation 
that  such  fact  was  at  the  time  generally  known  and   to  bring 
talked  about  in  the  neighborhood  where  the  party  in   knowledge 
question  resided,  or  was  a  matter  of  common  reputa-   ^  *  P"*^' 
tion  in  the  business  community  to  which  both  parties  belonged.® 

1  Whart.  on  Ev.  §  238.  Shove  r.  Wiley,  18  Pick.  558;  Wash- 

«  Whart.  on  Ev.  §  249.  ington  Bank  v.  Prescott,  20  Pick.  889. 

*  Supra,  §  231.  •  Whart.  on  Ev.  §  251.     Supra,  § 

*  Welsh  V.  Barrett,  15  Mass.  380;  197. 

North  Bank  v.  Abbot,  IS  Pick.  465;        «  Whart.  on  Ev.  §  252. 
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§  255.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  V. 

It  is  on  this  ground  that  proof  of  notorious  usage  has  been  re- 
ceived, as  well  as  evidence  of  character,  when  character  is  intro- 
duced as  infecting  another  with  notice.^  Notoriety  of  a  man's 
intemperance,  therefore,  is  admissible  to  impute  knowledge  of 
such  intemperance  to  a  person  selling  him  liquor.^  Hence  when 
the  issue  was  whether  a  person  to  whom  spirituous  liquor  was 
illegally  sold  was  an  habitual  drunkard,  evidence  of  his  reputa- 
tion in  this  respect  was  held  admissible.^  And  when  scienter  is 
at  issue,  in  a  trial  for  receiving  stolen  goods,  the  reputation  of 
the  alleged  thief  is  admissible ;  and  he  ma^  be  shown  by  the 
defence  to  have  the  reputation  of  being  a  regular  and  fair  dealer 
in  the  article  received.*  And  common  rumor  that  a  party  is 
guilty  of  a  crime  is  held  admissible,  in  connection  with  other 
criminatory  evidence,  as  part  of  the  evidence  for  the  defence  in 
actions  of  malicious  prosecution.^  It  has  also  been  allowed,  on 
a  trial  for  attempting  to  produce  miscarriage  by  administering 
ergot,  to  prove  ttat  ergot  was  popularly  believed  to  produce 
miscarriage,  the  object  being  to  explain  the  intent.^ 

§  255.  But  evidence  of  general  reputation  must  be  in  such 
But  inad-  cases  received  only  as  a  mode  of  proving  the  condition 
to^prove  ^^  *  particular  person's  mind  as  to  a  certain  issue, 
facu.  General  reputation  is  inadmissible  to  prove  any  objec- 

tive fact  unless  when  general  reputation  is  at  issue.  Thus,  when 
the  question  is  whether  certain  places  or  structures  are  nui- 
sances, general  reputation  can  be  admitted  neither  in  proof  nor 
disproof,^  though  when  general  reputation  is  a  constituent  of  the 
ofEence  it  may  be  proved.^  And,  as  a  general  rule,  evidence  of 
a  rumor  is  inadmissible  to  justify  a  libel.^  On  the  other  hand, 
in  trespass   for   destroying  a  picture,  when  the  plea  was  not 

1  Supra,  §  58.  creet,  4  Gray,  111 ;  Hey  wood  v.  Reed, 

3  Atkins  t;.  State,  60  Ala.  45.  4  Gray,  574. 

>  Adams  v.  State,  25  Oh.  St.  584.  ^  Pullen  v,  Glidden,  68  Me.  559. 

«  Com.  V.  Gazzolo,  128  Mass.  220.  ^  Carter  v.  State,  2  Ind.  617. 

<*  Where  the  question  of  reasonable  ^  Whart  Crim.  Law,  8th  ed.  §§  1430, 
cause  to  believe  a  person  insolvent  is  1451;  State  v,  Foley,  45  N.  H.  466; 
in  issue,  it  has  been  held  that  the  Com.  v,  Stewart,  1  S.  &  R.  842;  Over- 
general  reputation  of  such  person  as  street  r.  State,  3  How.  (Miss.)  828. 
to  credit  and  solvency  was  compe-  Infra,  §  261. 
tent."  Morton,  J.,  Com.  v,  Gazzolo,  ^  Infra,  §  261. 
123  Mass.  220,  citing  Bartlett  v.  De-  ^  Whart.  on  Ev.  §  258. 
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CHAP,  v.]  GENERAL  REPUTATION.  [§  257. 

guilty,  and  the  defence  that  the  picture  was  a  libel  on  the  de- 
fendant's sister  and  brother-in-law,  and  that  he  had  therefore 
destroyed  it,  Lord  EUenborough  held,  ^^  that  the  declarations  of 
the  spectators  while  they  looked  at  the  picture  in  the  exhibition 
room  were  evidence  to  show  that  the  figures  portrayed  were 
meant  to  represent  the  defendant's  sister  and  brother-in-law."  ^ 

§  256.  It  may  happen  that  a  question  at  issue  is  whether  cer- 
tain things  were  said  at  a  particular  time,  indepen-  Admisaibid 
dently  of  the  truth  of  what  is  thus  said.  If  so,  proof  ^^^e'u^ 
that  such  things  were  said  is  admissible,  though  hear-  J*«a«*y- 
say.  The  question,  for  instance,  is,  whether  certain  acts  of  vio- 
lence are  excusable ;  and  on  such  an  issue  it  would  be  admissi- 
ble, for  the  reason  here  given  (if  for  no  other),  to  prove  certain 
exclamations  of  terror  or  of  threat,  without  calling  the  persons 
by  whom  such  exclamations  were  uttered.^  And  when  the  issue 
is  whether  a  railroad  officer  acted  prudently  at  the  time  of  a 
collision,  there  can  be  no  question  that  cries  of  alarm  uttered 
at  the  time,  or  even  telegrams  delivered  an  hour  or  two  before, 
can  be  received,  if  relevant,  without  calling  the  persons  from 
whom  either  cries  or  telegrams  issued.*  Where,  in  other  words, 
it  is  material  to  prove  that  certain  things  were  said  at  a  par- 
ticular time,  then  the  saying  of  these  things,  though  hearsay,  is 
to  be  proved. 

§  257.  Whenever  it  is  material  to  ascertain  the  condition  of  a 
party's  mind  at  a  particular  time,  statements  made  to  so  to  prove 
him,  accounting  for  his  attitude,  are  not  excluded  foF  of  panya 
the  reason  that  they  are  hearsay.  Threats,  made  by  ™*"^- 
A.  of  violence  to  B.  are  hearsay  when  repeated  by  a  third  party,, 
yet  when  B.  is  on  trial  for  injury  done,  as  he  alleges  in  self- 
defence,  to  A.,  it  is  admissible  for  him  to  prove  that  these 
threats  were  communicated  to  him  by  such  third  party .^  For 
the  same  reason  a  belief  floating  about  the  community,  to  the 
effect  that  A.  is  a  man  of  great  ferocity,  is  admissible,  as  we  have 
seen,  in  the  same  issue  on  B.'s  behalf.^     In  fine,  when  the  state 

^  Da  Bo8t  r.  Beresford,   2  Camp.  C.  &  P.  275,  cited  infra,  §  272;  Red- 

511 ;  Powell's  Evidence   (4th   ed.),  ford  v.  Birley,  3  Stark.  88. 
148.  »  Whart.  on  Ev.  §  254. 

>  See   Com.   v.  Daley,   Appen.  to        *  Infra,  §  757. 
Whart.  on  Horn. ;  R.  v.  Vincent,  9        »  Sapra,  §  69 ;  infra,  §§  756,  767. 
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§  261.]  EVIDENCE  IN  CRIMINAL  CASES.  [CUAP.  V. 

of  a  party's  mind  is  at  issue,  communications  made  to  such  party 
accounting  for  his  conduct  are  admissible,  though  hearsay.^ 
Yaiae  may       §  258.  As  is  elsewhere  established,  hearsay  is  a  pri- 
by  hcK^^     mary  evidence  of  value,  and  in  proving  value,  therefore, 
^y-  it  is  admissible  to  resort  to  hearsay .^ 

Character         §  259.  Whenever  character  is  at  issue,  then,  as  is 
proved* by     elsewhere  more  fully  seen,  evidence  of  general  reputa- 
^"^tation     *^^^  ^®  admissible.     Reputation  is  in  such  cases   the 
only  mode  in  which  character  can  be  exhibited  to  us.^ 

§  260.  Where  an  ofEence  is  laid  generally  in  the  indictment. 
Bat  not  **  where  the  defendant  is  charged  as  a  common  bar- 
conciusiQp  rator,  or  a  common  scold,  or  as  keeping  a  common 
nuisance,  gaming-house,  or  disorderly  house,  evidence  of  general 
fou8c"*^  reputation  is  not  admissible,  it  being  necessary,  to  bus- 
barratry,  ^jj^  ^j^^  indictment,  that  the  particular  facts  which  con- 
stitute the  offence  should  be  proved.^  Thus  upon  the  trial  of 
one  indicted  as  a  common  gambler,  evidence  that  he  was  and  is 
by  reputation  ^^  a  common  gambler''  is  not  admissible ;  his  acts, 
not  his  chai'acter,  are  to  be  shown.^  And  so,  on  an  indictment 
for  fornication,  general  reputation  in  the  neighborhood,  that  the 
defendant  lived  in  fornication  with  a  woman,  is  inadmissible.^ 

§  261.  On  indictments,  however,  for  keeping  houses  of  ^^  ill* 
Otherwise  fame,"  when  such  is  the  statutory  term  describing  the 
torrc"v°te  offence,  the  "  ill-fame  "  or  bad  reputation  of  the  house 
at  issue.  naay  be  put  in  evidenced  The  bad  reputation  of  the 
visitors  is  in  any  view  competent  evidence.^     But  of  a  disorderly 

1  Infra,  §§  540-2;  Whart.  on  Ev.  §§        »  Com.  v.  Hopkins,  2  Dlina,  418. 
447-50;  State  v.  Lull,  48  Yt.  581,  cited        «  Overstreet     v.    State,     S    How. 

supra,  §  67.  Compare  Sheen  v.  Bump-  (Miss.)  828. 

stead,  2  H.  &   C.  193;  Du  Bost  i?.        '  U.  S.  v.  Gray,   2  Cranch  C.  C. 

Beresford,  2  Camp.  511,  cited  supra,  675;  U.  S.  v.  StevenSf  4  Cranch  C. 

§  255;  State  v.  Wagner,  64  Me.  178;  C.  841  ;   Cadwell  v.  State,   17  Conn. 

Lee  17.  Kilburn,  8  Gray,  594;  Bartlett  467;  State  v.  Morgan,  40  Conn.  44. 

V.  Decreet,  4  Gray,  113.  And  so  where  a  statute  makes  it  in- 

«  "Wliart.  on  Ev.  §§447-50;  Smith  dictable  to  keep  a  house  "reputed" 

t;.  State,  48  Iowa,  595.  to  be  a  tippling-house.    State  v.  Buck- 

^^  Supra,  §§  57  e^tf^g.  ley,  40  Conn.  246.    But  see  contrat 

*  Com.  V.  Stewart,  1   S.  &  R.  842;  State  v,  Boardman,  64  Me.  548;  and 

Archb.  C.  P.  105.     See  R.  v.  Rogier,  see  Com.  t;.  Davis,  11  Gray,  48;  State 

1  B.  &  C.  272 ;  2  D.  &  R.  431 ;  Whart.  v.  Brunell,  29  Wis.  435. 
Crim.  Law,  8th  ed.  §§  1410  et  seq.,        ^  Sttfte  v,  Boardman,  64  Me.  548; 

1430,  1451.  State  v.  McGregor,   41  N.  H.  407; 
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CHAP,  v.] 


BES  GESTAE. 


[§  262. 


house  the  reputation  is  inadmissible,  being  secondary  evidence  of 
disorder,  which  is  susceptible  of  immediate  proof.^  Particular 
acts  of  disorder,  however,  are  admissible,  from  which  the  charac- 
ter of  the  house  may  be  inferred,^  and  so  may  the  bad  conduct 
of  those  frequenting  the  house.^  But  when  "notorious  adul- 
tery "  is  by  statute  indictable,  proof  of  notoriety  is  as  material 
as  proof  of  the  fact  of  adultery  in  making  out  the  offence.^  And 
so  is  reputation  when  the  defendant  is  chained  with  the  statu- 
tory offence  of  being  a  notorious  thief.* 

Vin.  EXCEPTION  AS  TO  REFRESHING  MEMORY. 

§  261  a.  Conversations  with  third  persons  may  become  admis- 
sible when  introduced  for  the  purpose  of  identifying  Collateral 
fact   or  dates.      But  such  conversations  are  not  evi-  adni^swbie 
dene©  of  the  truth  of  facts  which  they  state.     They  are  Memory*" 
evidence  only  on  the  single  point  of  fixing  particular  J»  to  inci- 
dates,  places,  or  other  extrinsic  incidents  of  the  facts  chief, 
testified  to  by  the  witness.^ 


IX.  RES  GESTAE, 

§  262.  Res  gestae  are  events  speaking  for  themselves,  through 
the  instinctive  words  and  acts  of  participants,  not  the  Res  f^estM 
words  and  acts  of  participants  when  narrating  the  fhough  * 
events.  What  is  done  or  said  by  participants,  under  Seaway. 
the  immediate  spur  of  a  transaction,  becomes  thus  part  of  the 
transaction,  because  it  is  then  the  transaction  that  thus  speaks. 
In  such  cases  it  is  not  necessary  to  examine  as  witnesses  the 
persons  who,  as  participators  in  the  transaction,  thus  instinc- 


Com.  V.  Gannett,  1  Allen,  7;  Com.  v. 
Lambert,  12  Allen,  177;  Com.  v.  Kim- 
ball, 7  Gray,  828;  Harwood  v.  People, 
26  N.  Y.  190  ;  O'Brien  v.  People,  28 
Mich.  213 ;  Sute  v.  Brunell,  29  Wis. 
485 ;  Clementine  v.  State,  14  Mo.  112; 
Morris  V.  State,  88  Tex.  608;  Sylves- 
ter 9.  State,  42  Tex.  496. 

^  U.  S.  V.  Jourdane,  4  Cranch  C. 
C.  838 ;  State  v.  Foley,  45  N.  H.  466 ; 
Com.  V.  Stewart,  1  S.  &  R.  842;  Com. 
r.  Hopkins,  2  Dana,  418.  Supra,  § 
255. 


^  Com.  V,  Davenport,  2  Allen,  299; 
Com.  V.  O'Brien,  8  Gray,  487;  Com. 
r.  Cardoze,  119  Mass.  210;  Com.  v. 
Stewart,  1  S.  &  R.  842 ;  State  v.  Webb, 
25  Iowa,  281;  State  v.  Patterson,  7 
Ired.  70 ;  Mahalovitch  t;.  State,  54  Ga. 
217. 

*  Com.  V.  Kimball,  7  Gray,  828 ; 
State  V.  Patterson,  7  Ired.  70. 

*  People  V.  Gates,  46  Cal.  52; 
Whart.  Crim.  Law,  8th  ed.  §  1747. 

*  World  V.  State,  50  Md.  49. 

<  See  Wliart.  on  Ev.  §§  258,  519. 
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tively  spoke  or  acted.  What  they  did  or  said  is  not  hearsay ;  it 
is  part  of  the  transaction  itself.  And  as  long  as  the  transaction 
continues,  so  long  do  acts  and  deeds  emanating  from  it  become 
part  of  it,  so  that  in  describing  it  in  a  court  of  justice  they  can 
be  detailed.  The  question  is,  is  the  evidence  offered  that  of  the 
event  speaking  through  participants,  or  that  of  observers  speak- 
ing about  the  event.  In  the  first  case,  what  was  thus  said  can  be 
introduced  without  calling  those  who  said  it ;  in  the  second  case, 
they  must  be  called.  Nor  are  there  any  limits  of  time  within 
which  the  res  gestae  can  be  arbitrarily  confined.  They  vary,  in 
fact,  with  each  particular  case.  If  in  one  of  our  streets  there  is 
an  unexpected  collision  between  two  men,  entire  strangers  to 
each  other,  then  the  res  gestae  of  the  collision  are  confined  with- 
in the  few  moments  that  it  occupies.  But  when  there  is  a 
social  feud,  in  which  two  religious  factions,  as  in  the  case  of  the 
Lord  George  Gordon  disturbances,  or  of  the  Philadelphia  riots  of 
1844,  are  arrayed  against  each  other  for  weeks,  and  are  so  ab- 
sorbed in  the  collision  as  to  be  conscious  of  little  else,  then  all 
that  such  parties  do  and  say  under  such  circumstances  is  as 
much  part  of  the  res  gestae  as  the  blows  given  in  the  homicides 
for  which  particular  prosecutions  may  be  brought.^ 

§  263.  The  distinguishing  feature  of  declarations  of  this  class 

Bea  gestae  ^®  ^^^^  ^^^^  should  be  the  necessary  incidents  of  the 
must  .  litigated  act ;  necessary  in  this  sense,  that  they  are  part 
mediately  of  the  immediate  concomitants  or  conditions  of  such 
act,  and  are  not  produced  by  the  calculated  policy  of 
the  actors.  They  need  not  be  coincident  as  to  time,  if  they  are 
generated  by  an  excited  feeling  which  extends  without  break  or 
let  down  from  the  moment  of  the  event  they  illustrate.  In  other 
words,  they  must  stand  in  immediate  causal  relation  to  the  act, 
and  become  part  either  of  the  action  immediately  producing 
it,  or  of  action  which  it  immediately  produces.  Incidents  that 
are  thus  immediately  and  unconsciously  associated  with  an  act, 
whether  such  incidents  are  doings  or  declarations,  become  in  this 

^  See  rulings  substantially  to  this  §  263.  As  to  res  gestae  in  relation  to 
effect  in  Com.  t;.  Sherry  and  Com.  confessions  see  infra,  §  691 ;  in  rela- 
te. Daley,  reported  in  the  Appendix  tion  to  dying  declarations,  infra,  §  296. 
to  Whart  on  Homicide.  See  R.  i7.  Compare  Nutting  v.  Page,  4  Gray,  584; 
Gordon,  21  How.  St.  Tr.  642.     Infra,  Meek  r.  Perry,  36  Miss.  190. 
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way  evidence  of  the  character  of  the  act.^  Under  the  rule  before 
as  evidence  on  homicide  trials  has  been  received  of  the  exclama- 
tions of  the  defendant  at  the  time  of  the  attack ;  ^  of  the  cries 
of  the  deceased  and  of  others  assaulted  at  the  same  time  ;  ^  of 
statements  of  the  deceased,  at  the  time  or  so  soon  afterwards  as 
to  preclude  the  hypothesis  of  concoction  or  premeditation,  charg- 
ing the  defendant  with  the  act.*    In  order,  also,  to  rebut  the  pre- 

^  U.  S.  V.  Craig,  4  Wash.  C.  C.  729;  res  gestae  (a  statement  charging  the 
U.  S.  V.  O'Meara,  1  Cranch  C.  C.  165  ;  defendant  with  having  stabbed  the 
State  V.  Wagner,  61  Me.  178;  Com.  i;.  deceased)  was  not  made  by  the  de- 
Williams,  105  Mass.  62;  Com.  v.  Vos-  ceased  until  after  the  witness,  who 
burg,  112  Mass.  419;  Russell  t;.  Fris-  had  gone  for  a  policeman  immediately 
bie,  19  Conn.  205;  Haight  v.  Haight,  after  the  stabbing,  had  time  to  return. 
19  N.  Y.  464 ;  Hunter  v.  State,  40  N.  This  case  is  rejected  as  authority  by 
J.  L.  495;  Brown  v.  Com.  76  Penn.  Cockburn,  C.  J.,  in  the  pamphlet 
St.  819;  Haynes  v.  Com.  28  Grat.  942;  hereafter  noticed. 
State  17.  Ridgely,  2  Har.  &  McH.  120;  In  Hunter  v.  State,  40  N.  J.  L.  495, 
Comfort  r.  People,  34  111.404;  Daw-  the  man  afterwards  ipurdered  made 
son  V.  People,  90  111.  222;  Hamilton  statements  to  his  son,  and  wrote  a 
V.  State,  86  Ind.  281 ;  Binns  v.  State,  note  to  his  wife,  a  few  hours  before 
57  Ind.  46;  People  v.  Marble,  88  leaving  home  on  the  night  of  the  mur- 
Mich.  117;  State  v.  Porter,  84  Iowa,  der,  to  the  effect  that  he  was  going  to 
131 ;  State  v.  Tilly,  8  Ired.  424;  State  the  oity  of  C.  on  business,  and  tliat 
V.  Huntly,  8  Ired.  418 ;  State  v.  the  prisoner  was  going  with  him.  It 
Rawles,  65  N.  C.  884 ;  Mitchum  v.  was  held  that  such  statements,  both 
State,  11  Ga.  615;  Stiles  v.  State,  57  oral  and  written,  were  admissible  as 
Ga.  188  ;  Allen  v.  State,  60  Ala.  19;  explanations  and  preparations  of  the 
Head  o.  State,  44  Miss.  781 ;  State  v,  act  of  going  from  home. 
Graham,  46  Mo.  490 ;  State  v.  Tester-  In  State  v.  Hayden,  Superior  Court 
man,  68  Mo.  408;  State  o,  Thomas,  of  New  Haven,  Jan.  1880  (9  Reporter, 
68  Mo.  605 ;  State  v.  Evans,  65  Mo.  287),  it  was  held  by  Park,  C.  J.,  that 
574;  State  p.  Thomas,  80  La.  An.  declarations  made  by  the  deceased, 
600;  State  v.  Winner,  17  Kans.  208;  whose  murder  was  charged  upon  de- 
People  t;.  Vernon,  85  Cal.  49 ;  State  fendant,  that  she  was  going  to  see  the 
p.  Garrand,  5  Oreg.  216.  Infra,  §§  defendant  (made  while  in  the  act  of 
691-2.  goliig)  &>^d  inform  him  of  her  preg- 

^  See  O'Mara  v.  Com.  75  Penn.  St.  nancy  by  him,  and  say  to  him  that  he 

424;  Mitchum  v.   State,  11  Ga.  615;  must  do  something  for  her,  are  com- 

People  r.  Roach,  17  Cal.  297.  petent  to  characterize  her  act  of  go- 

*  State  9.    Wagner,  61  Me.   178;  ing;  and  that  when  the  act  and  the 

Bradshaw  v.  Com.  10  Bush,  576  ;  Peo-  declaration  are  thus  united,  the  whole 

pie  V.  Murphy,  45  Cal.  187.  becomes  a  fact  in  the  case. 

^  Supra,  §  296;  Com.  v,  McPike,  8  It  was  further  ruled  that  declara^ 

Cush.  181;  State  p.  Nash,  10  Iowa,  tions  made  by  the  deceased  that  she 

81.  was  going  to  the  place,  where  she  was 

In  Com.  V.  McPike,  the  statement  subsequently  found  murdered,  to  take 

admitted  by  the  court  as  part  of  the  <*  quick  medicine,"  to  be  given  her  by 
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sumption  arising  from  the  possession  of  stolen  property,  declara- 
tions of  the  parties  at  the  time  of  the  reception  of  the  property, 

the  defendant  in  order  to  procure  an  where,  looking  to  the  law  as  it  exists, 

abortion,  made  while  in  the  act  of  go-  are  we  to  draw  the  line?     In  other 

Ibg,  are  competent  to  characterize  her  words,  wliat  is  the   meaning  of  the 

acf  of  going.     Compare,  however,  the  term  res  gestae  as  applied  to  a  criminal 

limitations  expressed  snpra,  §  225.  case?    To  this  I   ehoald  propose  to 

How  far  statements  of  a  dying  per-  answer  thus  :  — 
son  may  be  regarded  as  dying  decla-  **  Whatever  act,  or  series  of  acts, 
rations  is  considered  infra,  §  296.  constitute,  or  in  point  of  time  imroe- 
An  analogous  extension  of  the  rule  diately  accompany  and  terminate  in 
in  the  text  was  made  in  Com.  v.  Piper,  the  principal  act  charged  as  an  offence 
120  Mass.  185,  where  the  issue  being  against  the  accused  from  its  inception 
whether  a  witness  saw  the  defendant  to  its  consummation  or  final  comple- 
jump  from  a  window  about  the  time  tion,  or  its  prevention  or  abandon- 
of  the  commission  of  the  murder,  it  ment,  whether  on  the  part  of  the 
was  held  competent  for  the  prosecution  agent  or  wrong-doer  in  order  to  its 
to  show,  for  the  purposes  of  identifica-  performance,  or  on  that  of  the  patient 
tion,  that  shortly  after  tlie  event  the  or  party  wronged  in  order  to  its  pre- 
witness  pointed  out  the  window  to  an  vention,  and  whatever  may  bCySaid  by- 
officer,  either  of  the  parties  during  the  con- 
In  R.  V.  Bedingfield,  to  be  hereafter  tinuance  of  the  transaction,  with  ref- 
more  fully  noticed  (infra,  §  296),  the  erence  to  it,  including  herein  what 
defendant  was  indicted  for  killing  the  may  be  said  by  the  suffering  party, 
deceased  by  cutting  her  throat.  The  though  in  the  absence  of  the  accused, 
prosecution  offered  to  prove  that  (to  during  the  continuance  of  the  actfoa 
adopt  the  statement  of  Cockburn,  C.  of  the  latter,  actual  or  constructive, 
J.)  the  deceased,  *'  some  ten  or  fifteen  e.  g,  in  the  case  of  flight  or  applica- 
minutes  before  her  death,  coming  from  tions  for  assistance,  form  {Sart  of  the 
her  house,  at  a  distance  of  from  fifteen  principal  transaction,  and  may  be 
or  twenty  yards  from  her  door,  hold-  given  in  evidence  as  part  of  the  res 
ing  her  apron  to  her  throat,"  ex-  gestae  or  particulars  of  It;  while,  on 
claimed,  *^  Oh,  dear  aunt,  see  what  the  other  hand,  statements  made  by 
Bedingfield  has  done,"  Bedingfield  the  complaining  party,  after  all  action 
not  being  at  the  time  present.  This  on  the  part  of  the  wrong-doer,  actual 
was  rejected  by  Cockburn,  C.  J.,  as  or  constructive,  has  ceased,  through 
admissible  neither  as  part  of  the  res  the  completion  of  the  principal  act  or 
gestae  nor  as  a  dying  declaration;  he  other  determination  of  ij  by  its  pre- 
having  in  this  ruling  the  concurrence  vention,  or  its  abandonment  by  the 
of  Field  and  Manisty,  JJ.,  whom  he  wrong-doer,  such  as  e,  g,  statements 
consulted.  The  ruling  was  criticised,  made  with  a  view  to  the  apprehension 
as  we  shall  hereafter  see,  by  Mr.  Pitt  of  the  offender,  do  not  form  part  of 
Taylor,  and  defended  by  the  chief  the  res  gestae^  and  should  be  excluded, 
justice  in  a  pamphlet  published  in  '*  Whatever,  whether  act  or  words, 
December,  1879.  Infra,  §  296.  From  forms  part  and  parcel  of  the  fact 
this  pamphlet  the  following  is  ex-  which  is  the  subject  of  the  judicial  in- 
tracted: —  quiry  presents  no  difficulty.  Words 
"  What  then  are  these  limits,  and  uttered  during  the  continuance  of  the 
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as  to  a  proposed  sale*  can  be  received.^  On  the  same  principle, 
the  cries  of  a  mob,  led  by  parties  tried  afterwards  for  riot  and 
unlawful  meeting,  can  be  received  against  the  defendants,  no 
matter  at  what  time  daring  the  continuance  of  the  riot  such  cries 
were  uttered.^  But  the  comments  and  criticisms  of  observers 
cannot  be  introduced  as  re%  ge%tae.  Such  persons  must  be  called 
in  court  and  examined  as  to  what  they  saw.  Their  statements, 
made  at  the  time,  are  hearsay.^ 

§  264.  The  rule  before  us,  however,  does  not  permit  the  in- 


maiQ  action,  whether  by  the  active  }fr 
the  passive  party,  though  they  cannot 
amount  to  acts  for  which  the  accused 
can  be  held  responsible,  yet  may  so 
qualify  or  explain  the  act  or  acts  they 
accompany,  that  they  become  essen- 
tial to  the  due  appreciation  of  them. 
There  is  every  reason,  therefore,  for 
considering  words  so  spoken  during 
the  doing  of  the  act  charged  as  the 
offence,  as  part  and  parcel  of  the  act 
itself.  Moreover,  words  so  spoken 
are  generally  admissible  on  another 
ground,  clearly  not  open  to  exception, 
namely,  that  they  are  uttered  in  the 
presence  and  hearing  of  the  accused. 
But  even  where  the  accused  is  no 
longer  present,  if  the  words  are  the 
immediate  and  natural  effect  and  con- 
sequence of  continuing  action  on  his 
part,  though  uttered  out  of  his  hear- 
ing, they  may  well  be  considered  as 
part  of  the  transaction.  Thus,  to  il- 
lustrate what  I  mean  by  a  case  not 
unlikely  to  occur:  If  a  party  assailed 
should  succeed  in  escaping  from  the 
immediate  attack  and  presence  of  his 
assailant,  and  should,  while  appre- 
hending immediate  danger,  make  a 
declaration  in  his  flight  with  a  view  to 
obtaining  assistance,  such  a  declara- 
tion would  be  admissible,  but  not  so  if 
the  declaration  were  made  after  all  pur- 
suit or  danger  had  ceased.  Or,  to  take 
another  not  unlikely  case  :  A  man  is 
awoke  in  the  night  by  hearing  sounds 
as  of  some  one  breaking  in  at  the 


back  of  his  premises.  He  hastens  to 
a  back  window,  and  sees  a  man  whom 
he  knows  endeavoring  to  break  in. 
He  rushes  to  a  front  window  opening 
to  the  street,  and  calls  to  a  passer-by 
or  to  a  neighbor  for  assistance,  stating 
who  it  i»  that  is  breaking  in.  Or  a 
man  finds  himself  waylaid  by  another 
who  makes  a  murderous  assault  on 
him;  whereupon,  succeeding  in  mak- 
ing his  escape,  he  flies,  and,  outrun- 
ning his  assailant,  applies  to  the  first 
person  he  meets  for  protection,  stating 
what  has' happened  and  who  it  is  that 
has  assailed  him,  and  from  whom  he 
apprehends  danger.  In  either  of  such 
cases,  I  should  have  no  hesitation  in 
holding  the  statement  to  be  properly 
part  of  the  res  gestae.  The  statement 
is  the  immediate  effect  of  the  contin- 
uing, at  all  events  constructively  con- 
tinuing, act  of  the  wrong-doer.  But 
if,  in  either  of  these  cases,  on  the 
alarm  being  given,  the  wrong- doer 
were  to  desist  and  take  to  flight,  state- 
ments subsequently  made  by  the  in- 
jured party  to  third  persons  would,  I 
think,  stand  on  an  entirely  different 
footing."  R.  r.  Foster,  6  C.  &  P.  825, 
cited  to  the  point  in  the  text,  and 
criticised  by  Cockburn,  C.  J.,  is  here- 
after discussed.    Infra,  §  492. 

^  Leggett  V.  State,  15  Ohio,  283. 

a  R.  ».  Gordon,  21  How.  St.  Tr. 
585.    Infra,  §§  690-1. 

*  Bradshaw  v.  Com.  10  Bush,  576; 
People  v.  Murphey,  45  CaL  137. 
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trodaction,  under  the  gaise  of  res  gestae^  of  a  narrative  of  past 
Narratives  ^^^^^^  made  after  the  events  are  closed  by  either  the 
not  part  of  party  injured  Or  by  by-standers.^  But  we  must  again 
remember  that  continuousness  cannot  always  be  meas- 
ured by  time.  In  this  view  we  can  understand  the  comments 
of  Lord  Denman,^  concurring  in  a  prior  remark  of  Parke,  B.,* 
^^  that  it  is  impossible  to  tie  down  to  time  the  rule  as  to  the 
declarations  "  that  may  be  made  part  of  the  rcB  gestae  in  cases  of 
\  bankruptcy  ;  to  which  Lord  Denman  added,  "  that  if  there  be 

connecting  circumstances,  a  declaration  may,  even  at  a  month's 
interval,  form  part  of  the  whole  res  gestae^  * 

§  265.  The  rule  before  us  is  not  to  be  limited  to  declarations 
Coincident  explanatory  of  crimes.  To  business  relations,  also,  the 
business  same  test  is  applicable,  —  declarations  which  are  the 
tions  re-  immediate  accompaniments  of  an  act  being  admissible 
as  part  of  the  res  gestae;  remembering  that  immedi- 
ateness  is  tested  by  closeness,  not  of  time,  but  by  causal  relation 
.as  just  explained.^ 

§  266.  What  is  done  is  part  of  the  res  gestae  as  much  as  is 
What  is  what  is  said  ;  and  on  this  additional  ground  is  explained 
hibitedat'  St  famous  ruling,  elsewhere  noticed,  that  without  pro- 

^  Infra,  §  691 ;    Hyde    v.  Palmer,  what  had  been  done  at  the  doctor's 

8  B.  &  S.  657;    Com.  v.  Cooper,  5  office,  and  not  any  part  of  what  was 

Allen,  95;  Com.  v.  James,  99  Mass.  then  done,  and  therefore  no  part  of 

438;  Hays  r.  State,  40  Md.  633;  Gard-  the  res  gestae.     See   Insurance  Com- 

ner  v.  People,  8  Scam.  88;  Cross  v.  pany  v,  Mosely,  8  Wall.  897,  where  a 

People,  47  III.  152;  Dukes  v.  State,  somewhat  elaborate  review  of  the  au- 

11  Ind.  557;  Binns  v.  State,  57  Ind.  thorities  upon  this  point  will  be  found 

45;  Tipper  v.  Com.  1  Mete.  (Ky.)  6;  in   the  opinions  of   the    judges,  and 

Riggs  V.  State,  6  Cold.  517;  Hall  v.  where  the  doctrine  as  to  what  may  be 

StAte,  48  6a.  698;  Chaney  v.  State,  regarded  as  part  of  the  res  gestae  was 

81   Ala.   842;  Hall  r.  State,  40  Ala.  certainly  carried  to  its  utmost  limit  by 

698;    Steele  v.   State,  61  Ala.  218;  a  majority  of  the  court."     Grover,  J., 

Scaggs  V,  State,  8  Sm.  &  M.  722;  State  People  t;.  Davis,  56  N.  Y.  102.    See 

V.    Schneider,  35  Mo.  585;  State  t;.  Lees  o.  Martin,  1  M.  &  Rob.  210. 

Brown,  64  Mo.  867;  People  v.   Sy-  '  Rouch  t7.  R.  R.  1  Q.  B.  51. 

monds,  19  Cal.  275.  *  Rawson  t;.   Haigh,  5  Bing.  104 ; 

*'But  when  the  declarations  offered  S.  C,  9  Moore,  217. 

are  merely  narratives  of  past  occur-  *  See  Ridley  v.  Gyde,  9  Bing.  349. 

rences,    they    are    incompetent.      1  *  Whart.  on  £v.  §  262. 

Greenl.  Ev.  §  110.     That  is  precisely  That  declarations  coincident  with 

this  case.     The  declarations  given  in  torts  are   receivable   see   fully  illus- 

evidence  were  a  mere  statement  of  trated  in  Whart.  on  £v.  §  268. 
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ducing  flags   exhibited  at   seditious  meetings    the  in-   theoccar- 
Bcriptions  on  such  flags  could  be  proved  ;  ^  for  such  in-  ^^  ™*^ 
scriptions  used  on  such  occasions  are  the  public  expres-  P^**^®^- 
sion  of  the  sentiments  of  those  who  bear  thera,  and  have  rather 
the  character  of  speeches  than  of  writings.* 

§  267.  The  test  of  secondariness  does  not  apply  in  such  cases. 
Thus  a  foreign  proclamation,  on  a  printed  placard,  is  Tent  of  sec- 
treated  as  an  inscription  or  act  done  at  such  time,  and  Jms  nor* 
may  be  proved  by  oral  evidence'  or  an  examined  copy.^    *pp*5'- 

§  268.  Statements  concocted  in  advance,  as  part  of  a  projected 
scheme  of  crime,  are  clearly  not  within  the  exception.*  g»  *  ^  nts 
Such  statements  are  inadmissible  as  self-serving,  and  in  prenara- 
cannot,  therefore,  be  introduced  by  the  defendants  on  crime  inad- 
their  own  behalf.  They  may  be  put  in  evidence,  how-  ™^^»^^*- 
ever,  by  the  prosecution,  when  the  object  is  to  prove  premedita- 
tion and  preparation  on  part  of  the  defendants.^ 

§  269.  A  declaration,  also,  is  inadmissible  for  the  purpose  of 
explaining  an  unexecuted  intent,  unless  the  subjective  Deciara- 
condition  of  the  party's  mind  is  at  issue.®    And  when   m^isSwe^to 
the  quality  or  tone  of  an  overt  act  is  at  issue,  declara-  ®jP^?*"J,"" 
tions  as  to  such  act  cannot  be  proved,  unless  proof  of  acu. 
the  act  itself  is  admissible,  and  the  act  is  itself  proved.^ 

§  270.  The  narrative  of  a  mere  witness  to  a  transaction  is  not, 
in  any  view,  to  be  received  as  part  of  the  res  gestae^  if  Narration 

of  awitnBBS 

the  witness  is  himself  obtainable  on  trial.^  The  opin-  inadmissi- 
ions  of  a  by-stander,  if  admissible,  must  be  proved  by  the  w^uiess 
calling  him  as  a  witness.®  It  does  not  follow,  however,  ^"j^e  pro- 
as we  will  hereafter  see,  that  because  a  defendant  may  duced. 
testify  as  a  witness,  therefore  his  declarations  are  inadmissible, 
nor,  as  has  been  already  noticed,  is  it  necessary,  in  proving  cries 
at  a  particular  moment  of  excitement,  to  call  the  persons  by 
whom  the  cries  were  made.^^ 

1  Supra,  §  81.  lor,  45  N.  H.  405;  Lund  v.  Tyngsbor- 

*  R.  V.  Hunt,  8  B.  &  Aid.  574.  ough,  9  Cush.  36. 

*  Bruce  r.  Kicolupolo,  11  Ex.  129.  '  Whart.  on  Ev.  §  266. 

*  Whart.  on  Ev.  §  268.  •  WharL  on  Ev.  267. 

*  Infra,  §  758.  •  Supra,  §  263;  Detroit  R.  R.  v. 
0  Hall  V.  State,  48  Ga.  607;  Caw  v.  Van  Steinburg,  17  Mich.  99. 

People,  8  Neb.  857.     See  Hale  v.  Tay-       ^^  Supra,  §  256. 
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X.     EXCEPTION    AS    TO    DECLARATIONS    CONCERNING    PARTY'S    OWN 

HEALTH  AND  STATE  OF  MIND. 

§  271.  The  character  of  an  injury  may  be  explained  by  ex- 
Deciara-  clamations  of  pain  and  terror  at  the  time  the  injury  is 
tion  of  received,  and  by  declarations  as  to  its  cause.*  When, 
his  own  .  also,  the  nature  of  a  party's  sickness  or  hurt  is  in  litiga- 
injunes.  ^ion,  his  instinctive  declarations  to  his  physician,  or 
other  attendant,  during  such  sickness,  may  be  received.^  Imme- 
diate groans  and  gestures  are  in  like  manner  admissible.^  But 
declarations  made  after  convalescence,  or  when  there  has  been  an 
opportunity  to  think  over  the  matter  in  reference  to  projected  lit- 
igation, are  inadmissible.^  Thus  in  an  action  for  carnally  know- 
ing the  plaintiff,  a  girl  of  ten  years,  by  force,  and  giving  her  the 
venereal  disease,  the  plaintiff's  statements  made  to  a  physician, 
three  months  after  the  event,  have  been  ruled  out.^  But  where 
such  subsequent  declarations  are  part  of  the  case  on  which  the 
opinion  of  the  physician,  as  an  expert,  is  based,  they  have  been 
received.^  Except,  however,  for  the  purpose  of  indicating  symp- 
toms, declarations  of  this  class  are  not  evidence,^  though  they 
may  be  received  to  prove  the  condition  of  a  party's  health  prior 
to  an  alleged  poisoning.^  Such  declarations  must  be  given  in 
their  substance,  and  cannot  be  interpreted  by  the  witness.  Of 
this  position  we  have  an  extreme  illustration  in  a  New  York 

1  Aveson  v.  Kinnaird,  6  East,  188;        *  Whart.  on  Ev.  §  268. 

R.  V.  Blandy,  18  How.  St.  Tr.   1186;  •  Morrissey  w. Ingham,  111  Mass.  63. 

R.  V.  Guttridge,  9  C.  &  P.  472;  State  ^  Barber  v.  Merriam,  11  Allen,  322. 

V,  Wagner,  61  Me.  178;  and  other  Compare  Ashland  o.  Marlborough,  99 

cases  cited  in  Whart.  on  £v.  §  268.  Mass.  47;  though  see  Rogers  v.  Grain, 

Supra,  §  252.  30  Tex.  289. 

2  Gom.   V,  McPike,    3   Gush.   181;  '  Gollins  17.  Waters,  64  III.  485. 
People  i».  Williams,  3  Parker  G.  R.  •  R.  o.  Johnson.  2  G.  &  K.  364; 
84;  Pierson  v.  People,  18  Hun,  247  ;  R.  v.  Blandy,  18  How.  St.  Tr.  1135. 
Edington  v.  Ins.  Go.  67  N.  Y.  186;  See,  however,   Smith  v.  State,  53 
State  i;.  Glass,  6  Oregon,  73;  Johnson  Ala.  486,  where  it  was  ruled  that  on 
V.  State,  17  Ala.  618.     See,  however,  the  trial  of  a  husband  for  poisoning 
Witt   r.  Witt,    8    Swab.   &  Tr.   143,  his  wife,  it  was  inadmissible  for  the 
where  letters  written  by  a  patient,  prosecution   to  prove  that  the  wife, 
describing  his  situation  to  his  physi-  the  day  before  her  decease,  while  suf- 
cian,  were  rejected.  fering  intense  pain,  stated  that  she 

*  Bacon  v.  Gharlton,  7  Gush.  681;  was  taken  sick  that  morning  after 
Hyatt  i;.  Adams,  16  Mich.  180 ;  State  eating  breakfast.  For  other  cases  see 
V.  Porter,  34  Iowa,   131.  infra,  §  296. 
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case,  in  which,  the  defendant  being  on  trial  for  murder,  and  a 
witness  having  testified  that  he  heard  cries  issuing  from  the 
house  on  the  night  of  the  killing,  it  was  held  that  the  witness 
could  not  be  asked  what  the  cries  indicated.^ 

§  272.  We  have  just  seen  *  that,  for  the  purpose  of  exhibiting 
such  condition  of  mind,  statements  made  to  such  party   ^^g^  ^^_ 
by  third  persons  may  be  admissible.     We  have  now  to  <^»^onof  a 
rec(^nize  the  position  that,  to  determine  such  condition  ^^^^  '^^.*^ 
of  mind,  it  is  admissible  to  put  in  evidence  such  ex-  statements 
pressions  of  the  party  as  may  be  shown  to  have  been   ™roved. 
instinctive,  and  not  to  have  been  uttered  for  the  purpose  of  pro- 
ducing a  particular  effect.^     So,  when  the  extent  of  a  mental  or 
other  disease  is  in  controversy,  are  contemporaneous  declarations 
of  the  person  so  affected,^  though  not  as  to  conditions  of  prior 
diseases ;  ^  and  so,  when  the  bona  fides  of  a  transaction  is  in  ques* 
tion,  are  instinctive  and  unpremeditated  declarations  of  parties 

1  Messner  it.  People,  45  N.   Y.  1.  R.  R.  44  N.  H.  223 ;  Howe  r.  Howe, 

But  see  infra,  §§457-8;  snpra,  §  263.  99  Mass.  88  ;  111.  Cent.  R.  R.  t;.  Sut- 

*  Supra,  §  256.  ton,  42  111.  438;  Stone  v.  Watson,  1 

*  See  cases  cited  in  last  section,  Ala.  (Sel.  Cas.)  236;  State  v.  Ering, 
and  Com.  v.  O'Connor,  11  Gray,  94;  64  Mo.  591. 

Rowell  V,  Lowell,  11  Gray,  420;  Liles  In  R.  v.  Johnson,  2  C.  &  E.  854, 

V.  State,  30  Ala.  24 ;  State  r.  Hays  the  prisoner  was  charged  with  having 

22  La.  An.  39;  People  v.  Shea,  8  Cal.  murdered  her  husband,  and,  in  order 

538;  and  other  cases  cited  Whart.  to  prove  the  state  of  health  of  the 

on  £▼.  §  269. .  deceased  prior  to  the  day  of  his  death, 

On  the  trial  of  an  indictment  for  a  a  witness  was  called  who  had  seen 

conspiracy  to  procure  large  numbers  him  a  day  or  two  before  that  time; 

of  persons  to  assemble  for  the  pur-  and  on  tliis  witness  being  asked  in 

pose  of  exciting  terror  in  the  minds  what  state  of  health  the  deceased  ap- 

of  her  Majesty's  subjects,  evidence  peared  to  be  when  he  last  saw  him, 

-was    given    of   several    meetings    at  he  began  to  state  a  conversation  which 

-which  the  defendants  were  present,  had  then  taken  place  between  the  de- 

and  it  was  proposed  to  ask  a  witness,  ceased  and  himself  on  this  subject, 

who  was  superintendent  of  the  police,  This  was  objected  to  on  behalf  of  the 

-whether  persons  complained  to  him  of  prisoner,  but  Alderson,  B.,  said  that 

being  alarmed  by  these  meetings.    It  he  thought  that  what  the  deceased 

was  held  that  the  evidence  was  re-  person  said  to  the  witness  was  rea- 

ceivable,  and  that  it  was  not  necessary  sonable  evidence  to  prove  his  state  of 

to  call  the  persons  who  made  com-  health  at  the  time.    Roscoe's  Crim. 

pliunts.     R.  r.  Vincent,  9  C.  &  P.  275.  Ev.  8th  ed.  §  81. 

*  See  sapra,  §  271 ;  1  Whart.  &  St.  *  Chapin  v,  Marlborough,  9  Gray, 
Med.  Jur.  §  286  (8d  ed.);  Perkins  v,  244;  Stewart  v.  Redditt,  8  Md.  67. 
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during  the  negotiations,  as  touching  such  bona  fides^  In  life 
insurance  cases  the  party's  views  as  to  his  condition  may  be 
thus  shown.^  And  as  will  hereafter  be  seen,^  the  declarations 
of  a  deceased  person  may  be  proved  to  show  that  the  defendant, 
charged  with  killing  such  person,  acted  in  self-defence. 

§  273.  In  prosecutions  for  rape,  where  the  party  injured  is  a 
witness,  it  is  material  to  show  that  she  made  complaint 

So  niAy  •    •  .        , 

deciara-  of  the  injury  while  it  was  yet  recent.  Proof  of  such 
proBecutrix  Complaint,  therefore,  is  original  evidence  ;  ^  but  whether 
m  rape.  ^^^  statement  made  by  the  prosecutrix  of  details  and 
circumstances  is  admissible  has  been  doubted.'^ 

§  274.  Cases  may  arise  in  which  it  is  important  to  determine 
So  as  to  a  whether  an  act  was  done  with  the  consent  of  a  third 
^hose  as-  p^rsou.  "  Although  at  one  time,"  says  Mr.  Roscoe,® 
**t  h^  t"  "  ^*  appears  to  have  been  thought  necessary  to  call  the 
be  shown,  party  himself,  it  is  now  settled  that  the  want  of  consent 
may  be  proved  in  other  ways.  Where  on  an  indictment  under 
6  Geo.  8,  c.  36  (repealed),  for  lopping  and  topping  an  ash  timber 
tree  without  the  consent  of  the  owner,  the  land  steward  was 
called  to  prove  that  he  himself  never  gave  any  consent,  and  from 
all  he  had  heard  his  master  say  (who  had  died  before  the  trial, 
having  given  orders  for  apprehending  the  prisoners  on  suspicion), 
he  believed  that  he  never  did  :  Bayley,  J.,  left  it  to  the  jury  to 
say,  whether  they  thought  there  was  reasonable  evidence  to  show 
that  in  fact  no  consent  had  been  given.  He  adverted  to  the 
time  of  night  when  the  offence  was  committed,  and  to  the  cir- 

>  Banfield  v.  Parker,  86  N.  H.  853;  598;  Laughlin  v.  State,  18  Ohio,  99  ; 
Zabriskie  V.Smith,  18  N.Y.  822.  McCombs  v.  State,   8    Oh.   St.  643; 

>  Aveson  t;.  Kinnard,  6  East,  188.  Phillips  o.  State,  9  Humph.  246;  Na- 
See  Witt  v.  Klind worth,  8  S.  &  T.  gent  v.  State,  18  Ala.  621  ;  Lacy  r. 
148.  State,  45  Ala.  80;  State  v.  Scott,  48 

>  Infra,  §§  756-7.  Ala.  420;  Hogan  v.   State,  46   Miss. 
*  R.  V.  Brazier,  1  East  P.  C.  444  ;    274;  State  v,  Jones,  61  Mo.  282;  Pef- 

R.  V,  Clarke,  2  Stark.  241 ;  R.  ».  Gut-  ferling  v.  State,  40  Tex.  486  ;  Pleas- 

tridge,  9  C.  &  P.  471;  R.  p.  Megson,  ant  c.  State,  15  Ark.  624.   See  Whart 

9  C.  &  P.  420;  R.  ».  Walker,  2  M.  &  Crim.  Law,  8th  ed.  §  566. 

Rob.  212;  R.  v.  Osborne,  C.  &  M.  622;        •  Ibid.     As  affirming  such  admissi- 

State  V.  Knapp,  45  N.  H.  148 ;  State  bility  see  R.  v.  Wood,  14  Cox  C.  C. 

r.  Niles,  47  Vt.  82 ;  People  v.  McGee,  46;  and  see  fully  WTwirt.  Crim.  Law, 

1  Denio,  19 ;  Baccio  v.  People,  41  N.  8th  ed.  §  566. 

Y.  265;  People  v,  Croucher,  2  Wheel.        ^  Criminal  Evidence,  8th  ed.  §  6. 

C.  C.  42;  Johnson  v.  State,  17  Ohio, 
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cumstance  of  the  prisoners  running  away  when  detected,  as  evi- 
dence to  show  that  the  consent  required  had  not  in  fact  been 
'» 1 

XL  DYING  DECLARATIONS. 


given. 


§  276.  The  dying  declarations  of  a  person  who  expects  to  die, 
respecting  the  circumstances  under  which  he  received  a  General 
mortal  injury,  are  admissible  in  prosecutions  for  killing  SSmbaibU- 
the  person  making  the  declarations :  (1.)  Thongh  the  ''^• 
prosecution  be  for  manslaughter ;  ^  and  (2.)  Though  the  ac- 
cused was  not  present  when  they  were  made,  and  had  no  oppor- 
tunity for  cross-examination  ;  ^  and  they  may  be  received  either 
against  or  in  favor  of  the  party  charged  with  the  death.^  For  it 
is  argued  that  when  an  individual  is  in  constant  expectation  of 
immediate  death,  all  temptation  to  falsehood,  either  from  interest, 
hope,  or  fear,  will  be  removed  ;  and  the  awful  nature  of  his  situ- 
ation will  be  presumed  to  impress  him  as  strongly  with  the  ne- 
cessity of  a  strict  adherence  to  truth  as  the  most  solemn  obliga- 
tion of  an  oath  administered  in  a  court  of  justice.^  Yet,  in  deal- 
ing with  this  kind  of  evidence,  one  or  two  preliminary  cautions 
should  be  observed.  Passions  and  prejudices,  which  in  life  per- 
vert the  perceptive  faculties,  do  not  always  lose  their  power  on 


^  The  prisoners  were  foand  guilty. 
R.  V.  Hazy,  2  C.  &  P.  458.  So  on  an 
indictment  on  42  Geo.  3,  c.  107,  s.  1 
(now  repealed),  for  killing  fallow- 
deer  without  consent  of  the  owner, 
and  on  two  other  indictments,  for 
taking  fish  out  of  a  pond  without  con- 
sent, evidence  was  given  that  the  of- 
fence was  committed  under  such  cir- 
cumstances as  to  warrant  the  jury  in 
finding  non-consent ;  and  the  persons 
engaged  in  the  management  of  the 
different  properties  were  called,  but 
not  the  owners.  The  judges  held  the 
convictions  right  K.  v.  Allen,  1  Mood. 
C.  C.  164. 

*  State  V.  Hanna,  10  La.  An.  131. 

•  See  1  Phil.  £v.  223 ;  1  Stark.  £v. 
101;  People  v.  Green,  1  Denio,  614; 
1  Park.  C.  R.  11 ;  State  v.  Brunetto, 
13  La.  An«  45,  and  cases  hereafter 
cited. 


«  See  infra,  §  804. 

*  1   Leach,  502;  1  Gilb.  ^v.  280; 

1  Chit.  C.  L.  568,  569;  People  v.  Da- 
vis, 56  N.  Y.  95;  Com.  v,  Murray,  2 
Ashm.  42;  Com.  v.  Williams,  Ibid. 
69  ;  Brown  v.  Com.  73  Penn.  St.  821; 
Kehoe  t;.  Com.  85  Penn.  St.  127;  Small 
V.  Com.  S.  Ct.  Penn.  1879  ;  State  v. 
Nash,  7  Iowa,  847;  Donelly  v.  State, 

2  Dutch.  463;  Walston  v.  Com.  16 
B.  Monr.  15;  State  v.  Scott,  12  La. 
An.  274;  People  v.  Lee,  17  Cal.  76  ; 
People  V,  Ybarra,  17  Cal.  166;  Bena- 
vides  V.  State,  81  Tex.  579;  Hill  v. 
State,  41  Ga.484;  Walker  v.  State, 
52  Ala.  192;  May  t;.  State,  55  Ala. 
39;  Dunn  o.  State,  2  Pike,  229;  Scott 
V.  People,  63  III.  508 ;  Hurd  v.  Peo- 
ple, 25  Mich.  105;  People  v.  Enapp, 
26  Mich.  112;  State  v.  Oliver,  2 
Houst.  585  ;  Watson  v.  State,  63  lod. 
548. 
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the  death-bed.^  The  parties  executed  for  complicity  in  Barclay's 
conspiracy  to  murder  William  III.  united  on  the  scaffold  in 
statements  whose  falsity  can  only  be  explained  by  violent  politi- 
cal passion,  and  the  same  criticism  may  be  made  on  the  conflict- 
ing statements  of  dying  rioters.  It  should  be  remembered  that 
cross-examination,  when  a  witness  is  produced  in  court,  gives  a 
process  by  which  delusions  can  be  dissipated.  But  no  such  proc- 
ess exists  by  the  death-bed.  The  witnesses  who  catch  up  these 
statements  are  generally  friends  of  and  sympathizers  with  the 
dying  man,  eager  to  encourage  and  preserve  any  remarks  he 
may  drop,  no  matter  how  incoherent  or  feverish,  which  may  vin- 
dicate him,  or  implicate  a  common  object  of  hate  ;  nor  by  such 
witnesses  is  it  likely  that  questions  would  be  asked  as  to  the 
grounds  of  the  declarant's  belief.  Nor  can  it  always  be  said  that 
the  consciousness  of  the  near  approach  of  death  is  an  equivalent 
to  an  oath  administered  on  the  witness  stand.  A  witness  sworn 
in  court  knows  that  he  may  be  convicted  of  perjury  if  he  testi- 
fies falsely.  A  dying  man,  if  he  believes  in  a  future  retribu- 
tion, will  speak,  if  his  faculties  are  unimpaired,  under  a  similar 

1  *<  With  respect  to  the  effect  of  though  possibly  not  influenced  hy  ani- 
dying  declarations,  it  is  to  be  observed  mosity  or  ill-will.  But  it  cannot  be 
that,  although  there  may  have  been  concealed,  that  animosity  and  resent- 
an  utter  abandonment  of  all  hope  of  ment  are  not  unlikely  to  be  felt  in 
recovery,  it  will  often  happen  that  the  such  a  situation.  The  passion  of  an- 
particulars  of  the  violence  to  which  ger  once  excited  may  not  have  been 
the  deceased  has  spoken  were  likely  entirely  extinguished,  even  when  all 
to  have  occurred  under  circumstances  hope  of  life  is  lost.  See  R.  v.  Crock- 
of  confusion  and  surprise  calculated  ett,  4  C.  &  P.  644,  where  the  declara- 
to  prevent  their  being  accurately  ob-  tion  was,  *  that  damned  man  has  poi- 
served.  The  consequences,  also,  of  soned  me,'  which  may  be  presumed  to 
the  violence  may  occasion  an  injury  be  vindictive ;  and  R.  t;.  Bonner,  6  C. 
to  the  mind,  and  an  indistinctness  of  &  P.  886,  where  the  dying  declaration 
memory  as  to  the  particular  transac-  was  distinctly  proved  to  be  incorrect, 
tion.  The  deceased  may  have  stated  Such  considerations  show  the  neces- 
his  inferences  from  facts,  concerning  sity  of  caution  in  receiving  impressions 
which  he  may  have  drawn  a  wrong  from  accounts  given  by  persons  in  a 
conclusion,  or  he  may  have  omitted  dying  state,  especially  when  it  is  con- 
important  particulars,  from  not  hav-  sidered  that  they  cannot  be  subjected 
ing  his  attention  called  to  them,  to  the  power  of  cross-examination,  —  a 
Such  evidence,  therefore,  is  liable  to  power  quite  as  necessary  for  securing 
be  very  incomplete.  He  may  natu-  the  truth  as  the  religious  obligation 
rally,  also,  be  disposed  to  give  a  par-  of  an  oath  can  be.''  Roscoe's  Cr. 
tial   account  of  the  occurrencCi  al-  £v.  36. 
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sanction ;  but  all  dying  men  do  not  retain  their  faculties  un- 
impaired, nor  do  all  dying  men  believe  in  a  future  state  of  retri- 
bution. Convicts  on  the  scaffold  have,  as  a  class,  as  little  hope 
of  reprieve  as  any  persons  on  the  eve  of  death  ;  yet  there  is  no 
kind  of  evidence  so  unreliable  as  the  last  speeches  of  convicts 
on  the  scaffold.  The  weight,  therefore,  to  be  attached  to  dying 
declarations  depends  upon  these  conditions :  (1.)  The  trustwor- 
thiness of  the  reporters ;  (2.)  The  capacity  of  the  declarant  at 
the  time  to  remember  accurately  the  past ;  and  (3.)  His  dispo- 
sition truly  to  tell  what  he  remembers.  It  is  true,  that  by  stat- 
ute in  most  of  our  States,  disbelief  in  a  future  retribution  no 
longer  disqualifies  a  witness ;  and  that  it  is  consequently  held  in 
such  States  that  such  disbelief  does  not  affect  the  admissibility  of 
dying  declarations.  It  is  true,  also,  that  the  law  is  that  the  court 
is  required,  as  will  presently  be  seen,  to  admit  the  declarations 
if  the  deceased  would  have  been  competent  as  a  witness,  and  if 
he  spoke  under  a  consciousness  of  approaching  dissolution.  But 
when  the  declarations  are  received,  their  credibility  and  weight 
are  for  the  jury  ;  and  in  view  of  the  exceptional  character  of  the 
testimony,  and  its  liability  to  perversion,  it  is  proper  that  it 
should  be  carefully  exposed  to  all  of  the  tests  just  enumerated.^ 

§  277.  The  constitutional  provision,  that  the  accused  shall  be 
confronted  by  the  witnesses  against  him,  does  not  ab-  Evidence 
rogate  the  common  law  principle  that  the  decorations  conflict^ 
in  extremis  of  the  murdered  person,  in  such  cases,  are  J[on*^j}  co*I 
admissible  in  evidence.^  stituUon. 

§  278.  Dying  declarations  are  admitted,  from  the  necessity  of 
the  case,  to  identify  the  prisoner  and  the  deceased,^  to  But  sach 
establish  the  circumstances  of  the  res  gestae^  and  to  tions  can- 
show  the  transactions  from  which  the  death  results ;   "^^^J  to" 
when  they  relate  to  former  and  distinct   transactions   P^'^ve  facts 

1  1  .1.1  ..,-  .A    distinct 

they  do  not  come  withm  the  prmciple  of  necessity.^  from  and 
Therefore  it  seems  that  dying  declarations  by  a  party  £omicide. 

^  See   Walker    v.   State,   87  Tex.  11  6a.  355;  Woodsides  v.   Sute,  2 

867 ;  42  Tex.  360.  How.  (Miss.)  655;  Anthony  v.  State, 

*  Rabbins  v.  State,  8  Oh.  St.  131;  1  Meigs,  265. 

State  V.  Nash,  7  Iowa,  347;  Miller  v.  *  Lister  t;.  State,  1  Tex.  Ap.  739  ; 

Sute,  25  Wia.  884;  State  v.  DicJiin-  State  v,  Hamilton,  27  La.  An.  400. 

son,  41  Wis.  299 ;  Campbell  t;.  State,  «  R.  t;.  Mead,  2  B.  &  C.  605 ;  R.  v. 
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that  the  prisoner  had,  two  or  three  times  previously,  attempted 
to  kill  him,  are  not  admissible.^  And  so  when  they  go  to  show 
old  maUoe  on  part  of  the  prisoner  to  the  deceased.^ 

§  279.  Yet  it  is  competent  to  detail  collateral  remarks,  on  the 
But  may  P^^^  ^^  ^^^  declarant,  made  at  the  time  of  the  uttering 
ceiv^  to  ^^  *^®  declarations  as  to  the  homicide,  when  such  col- 
sustain        lateral  declarations  tend  to  sustain  the  declarant's  men- 

uGclaraDt^B  

menui  ca-  tal  capacity.  Thus,  in  a  case  in  the  Supreme  Court  of 
pac»t} .  jj^^  Jersey,  in  1857,  Chief  Justice  Green  said :  "  If  it 
be  true,  as  was  proved  by  experts  called  by  the  defence,  that  the 
injury  sustained  by  the  deceased  was  calculated  to  derange  the 
mental  faculties,  it  was  competent  for  the  State  to  meet  the  ob- 
jection in  limine^  and  to  show  by  his  acts  and  words  that  he  was 
laboring  under  no  hallucination,  and  that  his  mental  faculties 
were  unimpaired."  ' 

§  280.  Whether,  when  it  is  alleged  that  A.  and  B.  were  mor- 
When  two  ^^7  w^ounded  at  the  same  time,  by  the  same  agency, 
afiT^ed  fo*  ^^^  ^yi^g  declarations  of  A.  are  admissible  on  the  trial 
Jaye  beea  of  C.  for  killing  B.,  has  been  the  subject  of  some  con- 
the  same  flict  of  Opinion.  The  admissibility  of  such  declarations 
dWn^  dec-  ^as  been  affirmed  by  high  authority,*  but  elsewhere, 
and  with  good  reason,  denied.^  For  if  the  restriction 
confining  such  declarations  to  the  utterances  of  the 
party  whose  death  is  charged  in  an  indictment  be  re- 
moved to  this  extent,  it  would  render  admissible  the 
dying  declarations  of  all  persons  whose  death  occurred 
in  the  same  general  transaction  as  that  in  which  the  deceased 


larations  of 
one  are  uot 
admissible 
in  a  prose- 
cution for 
the  homi- 
cide of  the 
other. 


Hind,  Bell  C.  C.  25S ;  8  Cox  C.  C. 
800;  State  t;.  Sheltoo,  2  Jones  (N. 
C.))  360;  Johnson  v.  State,  17  Ala. 
618;  Ben  v.  Sute,  37  Ala.  103;  Lei- 
ber  V,  State,  9  Bush,  11;  Lab^  v. 
Com.  12  Bush,  1. 

In  Texas  it  has  been  held  that  dy- 
ing declarations  of  the  deceased  are 
competent  to  prove  his  name  as  al- 
leged in  the  indictment.  Leister  v. 
State,  1  Tex.  Ap.  739. 

^  Nelson  v.  State,  7  Humph.  542; 
Sute  V.  Draper,  65  Mo.  835. 

*  Mose  V.  State,  35  Ala.  421 ;  though 
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see  Donelly  v.  Sute,  2  Dutch.  463, 
601. 

s  Donelly  t;.  State,  2  Dutch.  496. 

«  R.  V.  Baker,  2  M.  &  R.  53 ;  State 
V.  Terrell,  12  Rich.  321 ;  State  v.  Wil- 
son, 23  La.  An.  558;  the  first  two 
being  cases  of  poisoning. 

^  Brown  i;.  Com.  73  Penn.  St.  321 ; 
State  t;.  Westfall,  49  Iowa,  328;  State 
v.  Bohan,  15  Kans.  407 ;  State  v.  Fitz- 
hugh,  2  Oreg.  227.  See  Hackett  v. 
People,  54  Barb.  870;  Hudson  v. 
State,  3  Cold.  355.     See  infra,  §  288. 
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died.     The  dying  declarations  of  persons  killed  in  great  as  well 
as  in  little  riots,  for  instance,  would  become  competent  testi- 
mony ;  and,  in  prosecutions  for  riotous  homicide,  the  case  would 
be  flooded  by  the  last  words  of  men  who,  from  their  participa- 
tion in  the  common  excitement,  are  almost  the  last  to  be  re- 
ceived as  witnesses  without  the  solemnity  of  a  trial,  or  the  crit- 
icism of  a  cross-examination.      For  it  should  be    remembered 
that  the  agonies  of  death,  while  they  often  bring  gravity  and 
conscientious  carefulness  to  persons  dying  under  an  isolated  and 
exceptional  blow,  tend  only  to  intensify  the  partisan  sympathies 
of  those  sacrificed  with  others,  as  they  suppose,  on  behalf  of  a 
common  cause  in  whose  passions  they  are  steeped.     So,  in  cases 
where  it  is  alleged  that  a  number  of  persons  are  poisoned  by 
the  defendant's  act,  to  admit  such  testimony  would  prejudice 
the  case  by  the  introduction  of  independent  crimes,  and  put  the 
defendant  on  his  trial  for  two  or  more  homicides  instead  of  one. 
And  even  where  this  objection  does  not  apply,  we  must  remem- 
ber that  the  dying  declarations  of  third  persons  stand  in  a  dif- 
ferent position  from  the  dying  declarations  of  the  deceased.    The 
latter  is  to  such  an  extent  a  party  that  his  statements  may  often 
be  proved  by  parol ;  the  statements  of  deceased  third  persons 
can  only  be  received  when  such  statements  were  made  under 
oath.     To  remove  the  latter  restriction  would  be  to  substitute 
death-beds  for  the  witness-box,  and  to  make  the  dying   hours 
the  period  in  which  all  persons  knowing  anything  about  a  case 
should  be  interviewed  on  the  subject.     If  such  examinations  are 
to  be  taken,  this  should  be  done  by  way  of  deposition  before  a 
competent  officer,  and  not  by  visitors,  often  prejudiced,  and  inca- 
pable of  exact  and  trustworthy  examination.^ 

§  281.  The  declarant,  to  render  his  declarations  admissible, 
must  have  uttered  them  under  the  sense  of  impending  Most  be  a 
dissolution,^  and  with  a  consciousness  of  the  awful  occa-  ^nsTof 

'  See  Stobart  v.  Dry  den,  1  M.  &  Com.  v.  Williams,  2  Ashm.  69 ;  Kil- 

W.  615,  626;  Best's  Ev.  6th  ed.  687.  patrick   v.  Com.  31   Penn.    St.   198; 

^  R.  V,  Woodcock,  1  Leach,  500;  Com.  t;.  Britton,  IvLeg.  Gazette,  518  ; 

R.  0.  Welburn,  1  East  P.  C.  858;  R.  Robbinsv.  State,  8  Oh.  St.  181;  Star- 

V,  Van  Butchell,  8  C.  &  P.  629;  Com.  key  v.  People,  17  111.  17  ;  Scott  t7.Peo- 

V.  Densmore,  12  Allen,  585;  Maine  pie,  68  111.  508;  Hay  v.  State,  40  Md. 

V,  People,   16  N.  Y.   Sup.  Ct.  118;  688;  Hill's  case,  2Grat.  594;  Moore 

Davis  V.  People,  12  Thomp.  &  C.  212 ;  t7.  State,  12  Ala.  764 ;  Walker  t7.  State, 
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to  ^h»o-  ^^^^i^  though  the  principle  is  not  affected  by  the  fact 
lution.  that  death  did  not  ensue  until  a  considerable  time  after 
the  declarations  were  made.^  Hence  where  a  party  expressed 
an  opinion  that  she  would  not  recover,  and  made  a  declaration 
at  that  time ;  but  afterwards,  on  the  same  day,  asked  a  person 
whether  he  thought  she  would  ^^  rise  again ; "  it  was  held  that 
this  showed  such  a  hope  of  recovery  as  rendered  the  previous 
declaration  inadmissible.^ 

§  282.  But  it  is  not  necessary  to  prove  expressions  implying 
Notneces-  apprehension  of  immediate  danger,  if  it  be  clear  that 
th?de-*  the  party  does  not  expect  to  survive  the  injury,*  which 
^^^^  may  be  collected  from  the  general  circumstances  of  his 
^*^^^^«-  condition,*^  as  when  the  party  was  a  member  of  the 
words  his  Roman  Catholic  Church,  and  had  confessed,  been  ab- 
this  can  be  solved,  and  received  extreme  unction,  before  making 
from  facta,    the  declaration.®    The  same  view  was  taken  in  an  Eng- 

62  Ala.  192;  Faire  v.  State,  58  Ala.  ton  v.  People,  75  N.  Y.  159;  Mont- 

74;  Nettles,  ex  parte,   58  Ala.  268;  gomery  v.  Sute,  11  Ohio,  424 ;  State 

Nelson    v.    State,    7    Humph.    542  ;  v.  Poll,  1  Hawks,  442 ;  Dunn  v.  State, 

firakefield  v.  State,  1    Sneed,    215;  2  Pike,  229;  Stewart  v.  State,  1  Lea, 

Brown  V.  State,  32  Miss.  4dS  ;  Dixon  598. 

V.  State,  13  Fla.  686 ;  State  v.  Simon,  *  R.  r.  Mosley,  1  Moody,  97;  2 
50  Mo.  370;  People  v.  Ah  Dat,  49  .Russ.  on  Crimes,  757;  Eehoe  v.  Com. 
Cal.  652  ;  People  v.  McLaoglin,  44  85  Penn.  St.  127.  See  infra,  §  286. 
Cal.  435 ;  Edmondson  v.  State,  41  Tex.  *  R.  v.  Fagent,  7  C.  &  P.  238;  S. 
496  ;  State  v.  Garrand,  5  Oreg.  216.  P.,  State  v.  Center,  35  Vt.  378. 
The  determination  of  the  question  ^  R.  v,  Bonner,  6  C.  &  P.  386 ;  1 
whether  there  was  such  a  sense  of  im-  East  P.  C.  385  ;  R.  v.  Dingier,  2 
pending  dissolution  is  primarily  for  Leach,  561;  People  r.  Grunzig,  1 
the  court;  but  when  the  evidence  is  Parker  C.  R.  299;  People  t?.  K nick- 
admitted  this  is  properly  a  topic  for  erbocker.  Ibid.  302 ;  People  v.  Perry, 
the  consideration  of  the  jury  under  8  Abb.  N.  Y.  Pr.  (N.  S.)  27 ;  HilPs 
the  directions  of  the  court.  The  re-  case,  2  Grat.  594 ;  Nelson  v.  State,  7 
lation  of  this  topic  to  that  of  the  res  Humph.  542;  Brakefield  v.  State,  1 
gestae  is  discused  ^pra,  §§  226,  254 ;  Sneed,  215;  Anthony  u.  State,  1  Meigs, 
infra,  §  296.  265  ;  Dunn  v.  State,  2  Pike,  229 ; 
^  R.  V.  Pike,  3  C.  &  P.  598 ;  R.  t7.  Morgan  v.  People,  31  Ind.  193 ;  2  Russ. 
Crockett,  4  C.  &  P.  544  ;  R.  v.  Hay-  on  Crimes,  761. 
ward,  6  C.  &  P.  157;  R.  v,  Spilsbury,  *  Kilpatrick  v.  Com.  31  Penn.  St. 
7  C.  &  P.  187;  R.  V.  Whitworth,  1  198;  Murphy  r.  People,  37  III.  447; 
F.  &  F.  382 ;  R.  t;.  Forester,  4  F.  &  F.  though  see  R.  v.  Cleary,  cited  infra, 
857;  S.  C,  10  Cox  C.  C.  368;  R.  v.  §  284,  and  discussion  thereon. 
Mackay,  11  Cox  C.  C.  148;  Brother-  *  Com.  v.  Williams,    2    Ashmead, 
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lish  case,  where  the  evidence  was  that  a  boy  between  ten  and 
eleven  years  of  age  was  mortally  wounded  and  died  next  day. 
On  the  evening  of  the  day  on  which  he  was  wounded,  he  was 
told  by  a  surgeon  that  he  could  not  recover.  The  boy  made 
no  reply,  but  appeared  dejected.  It  appeared  from  his  an- 
swers to  questions  put  to  him,  that  he  was  aware  that  he 
would  be  punished  hereafter  if  he  said  what  was  not  true ;  and 
under  the  circumstances  his  declarations  were  held  within  the 
rule.* 

§  283.  If  the  deceased  believed  he  was  dying,  the  admissibility 
of  his  declarations  is  not  affected  by  the  fact  that  his  Not  ex- 
medical  attendant  had  hope.     Hence  in  a  case  before  the^f^t^^ 
the  twelve  English  judges  on  a  case  reserved,^  it  was   ^^»'P^3^ 
held  that  the  declarations  of  the  deceased,  made  on   iuidhope. 
the  day  he  was  wounded  and  when  he  believed  he  should  not  re- 
cover, were  evidence,  although  he  did  not  die  till  eleven  days 
after,  and  although  the  surgeon  did  not  think  his  case  hopeless, 
and  continued  to  tell  him  so  till  the  day  of  his  death. 

§  284.  Where  the  party,  being  confined  to  his  bed,  said  to  his 
surgeon,  "  I  am  afraid,  doctor,  I  shall  never  recover ; "   what  ex- 
and  where  the  surgeon  having  said,  "  You  are  in  great  fJd^j^"' 
danger,"  the  party  replied,  "I  fear  I  am ; "  declarations  !>€i»ef  in 
subsequently  made  were  admitted.^    On  the  other  hand,   death. 
two  days  before  the  death  of  the  deceased,  the  surgeon  told  her 
that  she  was  in  a  very  precarious  state,  and  that,  on  the  day  be- 
fore her  death,  when  she  had  become  much  worse,  she  said  to  the 
surgeon  that  she  found  herself  growing  worse,  and  that  she  had 
been  in  hopes  she  would  have  got  better,  but,  as  she  was  getting 
worse,  she  thought  it  her  duty  to  mention  what  had  taken  place. 
Immediately  after  this  she  made  a  statement,  which  was  consid- 
ered not  to  be  competent  evidence  as  a  declaration  in  articulo 
mortis f  as  it  did  not  sufficiently  appear  that,  at  the  making  of  it, 

69.     See  R.  v.  Minton,  1  M'Nally,  admission  of  his  declarations.    Lewis 

8S6  ;  Murphy  v.  People,  37  111.  447.  t;.  State,  9  Sm.  &  M.  115. 
The  mere  fact  that  a  negro,  after  re-        ^  K.  v.  Perkins,  9  C.  &  P.  395. 
ceiving  his  mortal  wound,  was  heard        ^  R.  v.  Mosley,  1  Mood.  C.  C.  97 ; 

to  cry  out,  ^  O  my  people,**  is  not  alone  so  also  R.  v.  Peel,  2  F.  &  F.  21. 
sufficient  evidence  of  the  expectation        *  R.  o.  Craven,  1  Lew.  C.  C.  77;  R. 

of  immediate  death,  to  authorize  the  v.  Simpson,  1  Lew.  C.  C.  78. 
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the  deceased  was  without  hope  of  recovery.^  So  in  a  case  ^  where 
the  deceased  asked  his  surgeon  if  the  wound  was  necessarily  mor- 
tal, and  on  being  told  that  recovery  was  just  possible,  and  that 
there  had  been  an  instance  where  a  person  had  recovered  after 
such  a  wound,  he  said,  ^^  I  am  satisfied  ;  "  and  after  this  he  made 
a  statement ;  the  statement  was  held  by  Abbott,  C.  J.,  and  Park, 
J.,  to  be  inadmissible  as  a  declaration  in  articulo  mortis^  as  it 
did  not  appear  that  the  deceased  thought  himself  at  the  point  of 
death  ;  for  being  told  that  the  wound  was  not  niecessarily  mortal, 
he  might  have  still  had  hope  of  recovery.  And  where  the  only 
evidence  that  the  dying  man  was  aware  of  his  situation  con- 
sisted in  his  saying  ^'  he  should  never  recover,"  it  was  held  in- 
sufficient.' 

The  following  writing  made  by  the  deceased  before  his  death 
was  offered  in  a  prosecution  for  homicide  by  poisoning :  '^  Dar- 
ling: The  Doctor  —  I  mean  Dr.  Medlicott — gave  me  a  quinine 
powder  Wednesday  night,  April  26.  The  effects  are  these :  I 
have  a  terrible  sensation  of  a  rush  of  blood  to  the  head,  and  my 
skin  burns  and  itches.  I  am  becoming,  numb  and  blind.  I  can 
hardly  hold  my  pencil,  and  I  cannot  keep  my  mind  steady. 
Perspiration  stands  out  all  over  my  body  and  I  feel  terribly. 
The  clock  has  just  struck  eleven,  and  I  took  the  medicine  about 
10.30  P.  M.  I  write  this  so  that  if  I  never  see  you  again  you 
may  have  my  body  examined  and  see  what  the  matter  is.  Good' 
by,  and  ever  remember  my  last  thoughts  were  of  you.  I  cannot 
see  to  write  more.  God  bless  you,  and  may  we  meet  in  heaven. 
"  Your  loving  Hubbie,  "  I.  M.  Ruth." 

This  was  ruled  out,  as  insufficient  on  its  face ;  there  being  no 
extrinsic  evidence  as  to  the  condition  of  the  defendant's  mind.^ 

It  has  been  held  in  England  that  a  dying  declaration  cannot 
be  admitted  by  the  judge  merely  from  his  own  notion  of  the 
nature  of  the  wound  described,  without  any  evidence  that  the 
deceased  at  that  time  believed  himself  about  to  die,  unless  such 
knowledge  is  necessarily  to  be  imputed  to  him,  and  this  rule  was 
applied  in  a  case  where  the  deceased  received  a  ball  in  the  chest, 

^  R.  v.  Megson,  9  C.  &  P.  418.  See  also  People  v.  Robinson,  2  Parker 

«  R.  i;.  Christie,  Car.  Cr.  L.  232,  O.  C.  R.  236. 
B.  1821.  «  State  v.  Medlicott,  9  Kans.  257. 

•  R.  V,  Van  Butchell,  8  C.  &  P.  681. 
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and  having  made  a  declaration  charging  the  defendant,  died  in 
a  few  moments.^ 

A  statement  concluded  with  these  words  :  "  I  have  made  this 
statement  believing  I  shall  not  recover ; "  at  the  time  it  was 
made  the  deceased  was  in  such  a  state  that  his  death  seemed 
imminent ;  and  he  died  seven  days  afterwards.  But  it  appeared, 
also,  that  shortly  before  he  made  the  declaration  he  had  said  to  a 
constable,  who  asked  him  how  he  was,  ^^  I  have  seen  Mr.  Booker, 
the  surgeon,  to-day,  and  he  has  given  me  some  little  hope  that 
I  am  better ;  but  I  do  not  myself  think  I  shall  ultimately  re- 

1  R.  V.  Cleary,  2  F.  &  F.  860.  This  believed  himself  dying? '  This  I  un- 
case is  much  discussed  in  the  contro-  derstood  to  mean  that,  though  the 
vers/  between  Mr.  Pitt  Taylor  and  general  doctrine  was  not  disputed,  the 
Chief  Justice  Cockburn,  in  Uie  Bed-  nature  of  the  wound  might  be  such  as 
ingfield  case.  The  reporter,  in  the  syl-  to  show  that  the  party  must  have  be- 
labus,  introduced  qualifications  which,  lieved  that  he  was  dying,  the  wound 
the  chief  justice  stated,  were  not  part  must  appear  to  have  been  such  as  to 
of  the  case  as  decided.  To  the  chief  showbeyond  a  doubt  that  he  must  have 
justice's  criticism  the  following  reply  so  believed,  and  this,  with  all  respect 
from  Mr.  Finlason  appeared  in  the  to  the  Lord  Chief  Justice,  I  submit  is 
Law  Times  for  Feb.  21,  1880 : —  the  true  effect  of  the  ruling,  and  con- 

*'  As  the  Lord  Chief  Justice  in  his  veys  the  true  doctrine  on  the  subject. 
pamphlet  on  dying  declarations  im-  That  it  is  so  I  may  cit«  the  authority  of 
pugns  the  head-note  to  my  report  of  the  Lord  Chief  Justice  himself  to  show. 
The  Queen  v,  Cleary,  2  F.  &  F.,  I  wish  For,  at  the  Spring  Assizes  at  Maid- 
to  be  allowed  to  explain  it.      The  stone,  1875  (Crown  Court,  March  12), 
wound  there  was    one    by  a   bullet  the  Lord  Chief  Justice,  being  consult- 
through  the  body,  —  a  kind  of  wound  ed  by  Justice  Denman  in  the  case  of 
not  necessarily  mortal,  —  and  in  point  Reg.  v.  Morgan,  just  like  that  of  Bed- 
of  fact  Chief  Justice  Erie  had  elicited  ingfield,  agreed  with  him  in  thinking 
from  a  witness  that,  from  what  the  that  a  declaration  made  in  such  a  case 
wounded  man  said,  he  did  not  Appear  (i.  e,  a  case  of  the  party's  throat  being 
to  think  that  he  was  dying,  and  had  completely  severed,  and  death  ensu- 
then  rejected  the  declaration.     The  ing  in  a  few  minutes),  the  declaration 
counsel  for  the  prosecution  then  urged  could  not  be  rejected  ;  only,  on  ac- 
that  the  nature  of  the  wound  might  be  count  of  the  supposed  ruling  of  Chief 
such  as  to  show  that  the  party  must  Justice  Erie  in  Cleary's  case  (which 
have  known  that  he  was  dying.    This,  was  cited  erroneously,  not  from  the 
which  had  been  solemnly  laid  down  report,  but  from  an  incorrect  state- 
by  the  twelve  judges  in  the  case  of  ment  of  it  in  a  text-book),  they  would 
Beg.  V,  Johnson,  cited  in  East's  Pleas  think  it  right  to  reserve  the  point,  in 
of  the  Crown,  Chief  Justice  Erie  did  consequence  of  which  the  prosecution 
not  dispute,  but  said,   *  How  can  I,  did  not  press  it."    On  this  point  see 
from  the  fact  that  he  was  shot  through  supra,  §  282. 
the  body,  presume  that  he  must  have 
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cover."  Afterwards,  on  the  same  occasion,  he  said  he  could  not 
recover.  It  was  held  that  there  was  sufficient  evidence  that  the 
statement  was  made  under  a  consciousness  of  impending  death 
to  justify  its  reception  in  evidence.* 

"  I  am  dead ;  Mr.  F.  has  killed  me,'*  uttered  a  few  hours  be- 
fore dissolution,  renders  a  declaration  admissible.^ 

§  285.  In  New  York  it  has  been  laid  down  in  a  Circuit  Court 
Even  a  ^^^^  ^7*"?  declarations  should  not  be  excluded  in  all 
faint  hope    cases  where  there  is  a  faint  and  linfferins:  hope  of  re- 

exclades.  ., 

CO  very.'  But  such  a  relaxation  of  the  rule  is  perilous  ; 
and  though  we  have  no  right  to  rule  out  such  evidence  because 
we  conjecture  that  the  deceased  may  have  at  certain  moments 
nourished  a  transient  hope,  yet,  so  far  as  the  construction  of  the 
deceased's  own  utterances  is  concerned,  it  is  best  to  take  the  rule 
without  qualification,  and  to  hold  that  the  expression  of  a  hope 
excludes.^  Thus  in  an  English  case  a  magistrate's  clerk  adminis- 
tered an  oath  to  a  dying  person,  and  she  made  a  statement.  He 
asked  her  if  she  felt  she  was  likely  to  die  ?  She  said,  "  I  think 
so."  He  said,  "  Why  ?  "  She  replied  :  **  From  the  shortness  of 
my  breath."  He  said,  "  Is  it  with  the  fear  of  death  before  you 
that  you  make  these  statements  ?  "  and  added,  *'  Have  you  any 
present  hope  of  your  recovery  ?  "  She  said,  "  None."  He  then 
proceeded  to  write  out  the  deposition,  and  when  finished  read  it 
to  her,  and  asked  her  to  correct  any  mistake  that  he  might  have 
made.     She  said,  "  No  hope,  at  present,  of  my  recovery,"  and  he 

^  R.  v.  Reany,  40  £ng.  L.  &  £q.  had  received  a  knife-stab  in  the  neck, 

552;  Dears.  &  B.  151;  7  Cox  C.  C.  and  the  bleeding,  having  been  stopped, 

209.  had  recommenced,  so  that  his  life  was 

**  In  R.  V.  Pickersgill,  Leeds  Sum-  in  danger,  though  not  in  immediate 

mer  Assizes,  1869,  the  deceased,  who  danger,  and  a  magistrate  was  sent 

was  suffering  from  the  effects  of  poi-  for,  the  deceased  said,  *  Be  quick,  or 

son  and  died  the  same  night,  said  :  I  shall  die,'  just  before   making  the 

'I  am  getting  worse.    I  am  going  to  declaration.     Brett,  J.,  after  consult- 

die.'      The  doctor  asked  her  if  she  ing  Lush,  J.,  admitted  the  deposition, 

thought  f>he  should  get  better,  and  she  R.  v,  Bemadotti,  11  Cox  C.  C.  316." 

said,   *  No,  I  shall  die.'    Cleasby,  B.,  Roscoe's  Cr.  Ev.  35. 

after  consulting  Brett,  J.,   said  the  '  State  v.  Freeman,  1  Speers,  57. 

*  evidence    satisfied    them    that    the  *  People  v.  Anderson,  2  Wheel.  C. 

woman  was  in  a  dying  state,  and  that  C.  398. 

fhe  believed  it.     When  she  said  she  *  Jackson  t;.  Com.    19   Grat  656  ; 

was  going  to  die,  she  meant  that  death  State  v.  Moody,  2  Hayw.  81. 
was  imminent.'     Where  the  deceased 
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then  inserted  those  words.  It  was  held  that  the' declaration  was 
inadmissible,  as  the  words  "  at  present,"  introduced  by  the  de- 
ceased, were  a  qualification  of  her  previous  statement  that  she 
had  no  hope  of  recovery.^ 

§  286.  As  has  been  seen,  the  fact  that  the  declara-   Uons'need 
tions  were  not  made  immediately  previous  to  death  does  ^^gj^^^de 
not  exclude  them,  provided  the  deceased  was  conscious  immedi- 
at  the  time  he  was  in  a  dying  situation.*  fore  death. 

§  287.  Prior  declarations,  though  in  themselves  inadmissible, 
may  become  admissible  on  subsequent  affirmation,  in   Subse- 
cases  where,  although  the  declarant  did  not,  at  the  ^nnaUon 
time  of  first  making  them,  believe  he  was  about  to  die,   jj^g^^^y" 
he  subsequently  referred  to  them  and   affirmed  their  validate 

"  ,  prior  8tat6- 

truth  at  a  time  when  he  knew  he  was  dying.^  And  ment. 
the  affirmation  may  be  by  signs  of  assent.  Hence  a  prior  writ- 
ten statement,  made  while  there  was  still  hope  of  recovery,  is 
competent  as  a  dying  declaration,  if  reaffirmed  when  the  person 
believes  himself  to  be  in  extremis^  the  statement  being  shown 
him,  but  not  read  by  or  to  him  at  that  time.^ 

§  288.  The  declarations  are  only  admissible  where  the  death 
of  the  deceased  is  the  subject  of  the  trial,  and  the  cir-   oniy  ad- 
cumstances  of  the  death  are  the  subject  of  the  decla-  "{fen^*^ 
ration.^     Thus,  in  a  case  where  the  prisoner  was  in-  ?«*'^  ?. 

the  subject 

dieted  for  administering  savin  to  a  woman  pregnant,   of  the 

chaffire 

but  not  quick  with  child,  with  attempt  to  procure  abor- 
tion ;  evidence  of  the  dying  declarations  of  the  woman  was  re- 

^  K.  V.  Jenkins,  11  Cox  C.  C.  250.  *  2  Russ.  on  Crimes,  761 ;  Hackett 

3  R.  V.  Mosley,  1  Mood.  C.  C.  97;  v.  People,  54  fiarb.  870;  State  v.  Shel- 
R.  V.  Megson,  9  C.  &  P.  418;  R.  v.  ton,  2  Jones  (N.  C),  860;  Hudson  v, 
Reany ,  ut  supra  ;  Com.  v.  Cooper,  5  State,  S  Cold.  355 ;  Crookham  v.  State, 
Allen,  495  ;  Com.  v.  Roberts,  108  5  W.  Ya.  510  ;  State  v.  Bohan,  15 
Mass.  301;  Com.  v,  Haney,  Sup.  Ct.  Kans.  407;  Wright  v.  State,  41  Tex. 
Mass.  1879;  State  v.  Poll,  1  Ilawks,  246;  Johnson  v.  State,  50  Ala.  456; 
442;  State  v.  Oliyer,  2  Houst.  585;  Leiber  v.  Com.  9  Bush,  11.  Thisprin- 
Swisher  v.  Com.  26  Grat.  963 ;  Mc-  ciple  is  recognized  in  Stobart  v,  Dry- 
Daniel  V.  State,  8  Sm.&M.401;  State  den,  1  M.  &  W.  615,  626.  As  also 
9.  Daniel,  81  La.  An.  91.  establishing  this  point  may  be  con- 

s  R.  V.  Steel,  12  Cox  C.  C.  168;  suited  R.  v.  Jenkins,  L.  R.  1   C.  C. 

Young  V.  Com.  6  Bush,  812.  192  —  Kelly,  C.  B.;  Anderson,  in  re, 

*  Mockabee  v.  Com.  Sup.  Ct  Ky.  20  Up.  Can.   Q.  B. — McLean,  J.; 

1880;  9  Rep.  441.  and  R.  v.  Peltier,  4  Low.  Can.  8. 
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jected,  the  jadge  observing  that,  although  the  declarations  might 
relate  to  the  cause  of  the  death,  still  such  declarations  were  ad- 
missible in  those  cases  alone  where  the  death  of  the  party  was 
the  subject  of  inquiry.^  The  same  rule  applies  to  trials  for 
producing  abortion  by  the  use  of  an  instrument.^  We  may  con- 
clude, therefore,  that  such  declarations  are  limited  to  criminal 
prosecutions  when  the  subject  matter  of  the  investigation  is  the 
declarant's  death ;  ^  and  there  is  sound  reason  in  this,  for  if  the 
declarations  of  dying  parties  are  introduced  in  all  cases  of  phys- 
ical injury,  it  would  be  difficult  to  exclude  them  from  any  other 
trial  in  which  they  should  be  offered. 

§  289.  On  the  trial  of  an  indictment  for  the  murder  of  a  wife 
Admissible  by  her  husband,  the  declarations  of  the  deceased,  made 
band  "'"  *w  extremis^  as  to  the  cause  of  her  death,  are  compe- 
wife"iind  ^^^  evidence  against  the  prisoner,*  and  so  are  the  dy- 
vice  versa,   ing  declarations  of  a  husband  against  his  wife.^ 

§  290.  The  dying  party,  to  make  the  declarations  evidence, 
must  have  been  competent  as  a  witness ;  therefore, 
ceased  the  declarations  of  a  dying  child,  of  only  four  years  of 
been  com-  age,  have  been  held  inadmissible.^  But  if  the  child 
Sitnesst*  *  be  of  intelligent  mind,  and  fully  comprehends  the  nat- 
Infants.  ^j^  q£  j^  oath,  and  the  consequences  in  a  future  state 
of  telling  a  falsehood,  his  declarations,  made  under  a  sense  of 
impending  dissolution,  are  admissible.^  Thus,  the  dying  dec- 
larations of  an  intelligent  child  ten  years  old  have  been  ad- 
mitted.® 


1  R.  t;.  Hutchinson,  2  B.  &  C.  608,  n.  People  v.  Davis,  56  N.  Y.  95 ;  State 
See  also  R.  t;.  Hind,  8  Cox  C.  C.  300;  v.  Harper,  35  Oh.  St. 

R.  V.  Newton,  1  F.   &  F.  641;  R,  v.  •  Hackett  v.  People,  64  Barb.  370; 

Mead,  2  B.  &  C.  605;  4  D.  &  R.  120;  Hudson  v.  State,  3  Cold.  355;  State 

R.  17.  Lloyd,  4  C.  &  P.   233;  R.    v,  v,  Fitzhuprh,  2  Oreg.  227.    See  contra. 

Baker,  2  M.  &  Rob.  53;  Aveson  v.  State  v.  Wilson,  23  La.  An.  558;  and 

Lord  Kinnaird,  6  East,  195;  Sutton  supra,  §  280. 

V.  Ridgway,  4  B.  &  Al.  54;  Stobart  ^  People  v.  Green,  1  Denio,  614; 

17.  Dryden,  1  M.  &  W.  615,  626;  Wil-  Penns.  v.  Stoops,  Addison,  881.  . 

son  V.  Boerem,  15  Johns.  286;  State  *  Moore  v.  State,  12  Ala.  764. 

V.  Harper,  85  Oh.  St.       ;  Wooten  v.  •  R.  p.  Pike,  3  C.  &  P.  598;  2  Russ. 

Wilkins,  39  6a.  223.     Compare  Mr.  on  Crimes,  765.    Infra,  §  366. 

Best's  remarks  in  his  Treatise  on  £vi-  "^  2  Russ.  on  Crimes,  765. 

dence,  6th  ed.  (1870)  p.  637.  8  r.  y.  Perkins,  2  Mood.  C.  C.  185; 

2  R.  V.  Hind,  8  Cox  C.  C.  300;  S.  C,  9  C.  &  P.  895. 

202 


CHAP,  v.]  DYING  DECLARATIONS.  [§  293. 

§  291.  That  the  deceased  was  a  disbeliever  in  a  future  state 
of  rewards  and  punishments  may,  in  the  lowest  yiew, 
be  used  to  discredit  his  testimony ,i  though  it  does  not 
exclude  in  jurisdictions  where  the  deceased,  if  a  witness,  would 
have  been  admissible.^ 

§  292.  The  dying  declarations  of  persons  disqualified  by  con- 
T^iction  of  an  infamous  offence  are  at  common  law  inad-  infamoaa 
missible.a  p*"°"»- 

§  298.  It  is  not  essential  to  admissibility  that  the  statement 
should  be  formally  expressed  in  words.     T.  being  at  «. 
the  point  of  death,  and  conscious  of  her  condition,  but  express 
unable  to  speak  articulately  in  consequence  of  wounds 
inflicted  upon  her  head,  was  asked  whether  it  was  C.  who  inflicted 
the  wounds  ;  and  if  so,  she  was  requested  to  squeeze  the  hand  of 
the  person  making  the  inquiry.     It  was  held,  that  under  all  the 
circumstances  of  the  case  there  was  proper  evidence  against  C. 
for  the  consideration  of  the  jury ;  they  being  the  judges  of  its 
credibility,  and  of  the  effect  to  be  given  to  it.*    A  fortiori  does 
this  hold  when  the  signs  thus  made  go  to  affirm  a  prior  formal 
statement.^ 

^  Goodall  V.  State,   1    Oreg.   833.  statements  contained  in  it.     It  being 

Infra,  §  366.     That  such  evidence  is  perfectly  manifest  that  the  mind  of 

competent  on  the  issue  of  credibility  the  deceased  was  clear  at  the  time  of 

see  State  v,  Elliott,  45  Iowa,  486.  this  last  conversation,  and  that  he  un- 

*  State  v.  Elliott,  45  Iowa,  486;  derstood  the  contents  of  the  paper 
People  p.  Sanford,  43  Cal.  29;  Peo-  containing  a  statement  of  the  circum- 
ple  v.  Chin,  51  Cal.  597;  but  see  su-  stances  of  the  wounding,  there  ap- 
pra,  §  276,  as  to  degree  of  credibility  pears  no  reason  for  excluding  thitfevi- 
to.be  given  to  such  evidence.  deuce  simply  because  the  paper  was 

*  Drummond*s  case,  1  Leach,  337;  not  re-read  to  him  at  the  time  the  as- 
I  Russ.  on  Cr.  763.  sent  to  its  correctness  was  siven.  The 

^  Com.  V,  Casey,  11  Cnsh.  417.  only  purpose  to  be  accomplished  by 

*  Supra,  §  287.  Mockabee  v.  Com.  re-reading  the  paper  to  the  deceased 
Sup.  Ct.  Ky.  1880.  would  have  been  to  refresh  his  mem- 

*'  The  evidence,"  said  Hines,  J.,  ory,  or  rather  to  make  it  sure  that  the 

giving  the  opinion  of  the  court,  **  shows  deceased,  at  this  solemn  moment,  in 

that  he  (the  deceased)  was  entirely  the  very  presence  of  death  and  with 

conscious  at  the  time  of  this  last  in-  an  understanding  mind,  bore  testimony 

terview,    and    although    the  written  to  the  truth  of  the  statements  made 

statement  was  not  re-read  to  him  at  without  the   sanction  of  the  knowl- 

that  time,  there  is  nothing  to  indicate  edge  of  impending  dissolution.    The 

(hat  be  did  not  fully  understand  its  restatement  or  reaffirmation  gives  the 

import,  and  did  not  fully  reaffirm  the  sanction  without  which  the  declara- 
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[chap.  V. 


A  statement  written  by  an  attorney,  during  the  night  on 
which  the  deceased  died,  was  held  not  admissible  as  the  dying 
declarations  of  the  deceased,  when  it  appeared  that  the  attorney 
propounded  questions  to  him,  which  he  tried  to  answer,  but  was 
unable  to  do  so ;  that  his  attendant  friends  then  **  explained  the 
questions  to  him,  and  made  the  answers,  to  which  he  assented 
only  by  nodding  his  head  ;  "  that  the  statement,  consisting  of  the 
answers  thus  made,  was,  when  finished,  "  read  over  to  him  by 
the  attorney,  slowly  and  distinctly,  and  he  signified  his  assent 
thereto  by  nodding  his  head ; "  that  he  spoke  but  a  few  words 
afterwards,  and  had  frequently  to  be  aroused  ;  and  that  he 
seemed,  while  the  statement  was  being  read  to  him,  to  be  in  a 
stupor.^ 

To  throw  light,  as  we  have  seen,  on  the  deceased's  mental 
state,  his  declarations  on  collateral  matters  are  admissible.^ 
§  294,  Nothing  can  be  evidence  in  a  declaration  in  articvlo 
mortisy  that  would  not  be  so  if  the  party  were  sworn.* 
On  this  rule,  anything  the  murdered  person,  in  artic- 
ulo  mortis^  says  as  to  the  facts  is  receivable,  but  not 
what  he  says  as  matter  of  opinion  or  belief.*  Hence 
the  declaration,  **  It  was  E.  W.  who  shot  me,  though  I 
did  not  see  him,"  is  inadmissible.^  But  where,  in  mak- 
ing a  dying  declaration,  the  declarant,  in  speaking  of 
the  fatal  wound,  said  it  was  done  without  any  provoca- 


Evidence 
must  have 
been  ad- 
missible 
had  the 
deceased 
been 
sworn. 
Matters  of 
opinion  are 
inadmissi- 
ble. 


tions  would  not  be  admissible,  and 
when  that  sanction  is  added,  the  evi- 
dence is  as  competent  as  it  would  be 
if  made  then  for  the  first  time.  Dying 
declarations  are  not  necessarily  either 
written  or  spoken.  Any  method  of 
communication  between  mind  and 
mind  may  be  adopted  that  will  de- 
velop the  thought,  —  as  the  pressure 
of  the  hand,  a  nod  of  the  head,  or  a 
glance  of  the  eye.  In  this  instance, 
the  evidence  of  those  who  were  pres- 
ent at  the  bedside  of  the  dying  man, 
as  well  as  the  manner  in  which  he 
bore  himself,  show  conclusively  that 
his  mind  was  clear  and  that  he  re- 
membered what  he  had  previously 
stated." 
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1  McHugh  V.  State,  31  Ala.  817. 
See  also  Barnett  v.  People,  54  111. 
825. 

'  Donelly  v.  State,  2  Dutch.  496. 

*  See  People  v.  Olmstead,  30  Mich. 
481. 

*  R.  V.  Sellers,  O.  B.  1796,  Car.  Cr. 
L.  233  ;  Shaw  t7.  People,  3  Hun,  272; 
People  V.  Shaw,  63  N.  Y.  36 ;  Binns 
V.  State,  46  Ind.  311;  McPherson  v. 
State,  22  Ga.  478;  Whitley  v.  State, 
38  Ga.  50;  Johnson  v.  State,  17  Ala. 
618;  Ben  v.  Stote,  37  Ala.  103 ;  Col- 
lins V.  Com.  12  Bush,  271.  That  a 
statement  as  to  the  identity  of  the 
aggressor  is  admissible  see  Brotherton 
V.  People,  75  N.  Y.  159. 

6  State  V.  Williams,  68  N.  C.  62. 
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tion  on  his  part,  it  was  held  in  Ohio  that  this  declaration  was  not 
incompetent,  it  relating  to  fact,  not  opinion.^  And  a  statement 
by  a  dying  woman,  that  "  he "  (the  defendant)  "  operated  on 
me,'*  is  admissible  against  the  party  charged  with  killing  her 
when  attempting  to  produce  an  abortion.^ 

§  295.  If  the  declaration  of  the  deceased,  at  the  time  of  his 
making  it,  be  reduced  into  writing,  the  written  docu-  Pk^ustice 
ment  must  be  given  in  evidence,  and  no  parol  testi-  JlraSons*" 
mony  respecting  its  contents  can  be  admitted.^  And  it  JlfJ^^jg^^^^, 
has  been  held  in  England,  that  if  a  declaration  in  ar-  writing. 
ticulo  mortis  be  taken  down  in  writing,  and  signed  by  the  party 
making  it,  the  judge  will  neither  receive  a  copy  of  the  paper  in 
evidence,  nor  will  he  receive  parol  evidence  of  a  declaration 
which  is  not  itself  produced  when  its  production  is  possible.^ 
But  where  the  dying  person  repeated  his  declaration  three  sev- 
eral times  in  the  course  of  the  same  day,  the  fact  of  its  having 
been  committed  to  writing  in  the  presence  of  a  magistrate,  on 
the  second  occasion,  will  not,  it  seems,  exclude  parol  evidence  of 
the  others,  where  it  is  not  in  the  power  of  the  prosecutor,  at  the 
trial,  to  give  that  which  has  been  committed  to  writing  in  evi- 
dence.^ And  on  one  occasion  in  Ireland,  in  a  case  where  the 
depositions  of  the  individual,  made  at  the  time  when  he  thought 
himself  dying,  were  taken  down  by  the  magistrate,  and  not  in 
the  presence  of  the  prisoner,  it  being  objected  at  the  trial  that 
the  depositions  were  not  pursuant  to  the  statute,^  the  magistrate 
was  sworn,  and  gave  parol  evidence  of  the  declarations  of  the 
deceased.^     In  this  country,  in  cases  where  no  statute  exists  to 

^  Wroe  V.  State,   20  Oh.  St  460.  scription  of  them.     Peckham  and  Al- 

See  1  Greenl.  on  £v.  §  99.  len,  JJ.,  diss.    Messner  v.  People,  45 

When  upon  the  trial  of  a  prisoner  N.  Y.  1.     See  comments,  supra,  §  271. 

for  the  murder  of  his  wife,  a  witness  ^  Maine  v.  People,  16  N.  Y.  Sup. 

for  the  People,  who  had  heard  cries  Gt.  118. 

proceeding  from  the  house  of  the  pris-  *  Yin.  Ab.  Evid.  88  A.  b ;  though 

oner  in  the  night  preceding  her  death,  see  Beets  v.  State,  1  Meigs,  106 ;  Kel- 

was  permitted,  in  the  court  below,  ly  v.  State,  52  Ala.  86. 

to  testify  what  these  cries  indicated,  «  R.  v.  Gay,  7  0.  &  P.  280 ;.  S.  P. 

whether  the  person  was  crying  from  Binns  v.  State,  46  Ind.  811. 

joy  or  grief;  this  was  reversed  in  the  *  R.  v.  Reason,  1  Str.  500. 

Supreme  Court  of  New  York,  on  the  •  10  Car.  c.  1,  Irish, 

ground  that  the  question  called  for  ^  R.  o.  Callaghan,  1  M'Nally,  885; 

the  conjecture  of  the  witness  as  to  the  R.  v.  Woodcock,  2  Leach,  568. 
CAUse  of  the  cries,  and  not  for  a  de- 
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authorize  the  taking  of  such  a  deposition,  it  has  been  said  that  a 
written  statement  so  taken  is  inadmissible,  though  it  may  be  re- 
ceived as  secondary  evidence,  or  to  refresh  the  memory  of  the 
magistrate.^  On  the  other  hand,  a  deposition  was  received  upon 
evidence  that  on  being  read  to  the  deceased  he  said  it  was  ^^  as 
nigh  right  as  he  could  recollect  the  circumstances."  ^  Of  course, 
when  the  deposition  is  put  in  evidence,  the  whole  is  to  be  read.^ 
When  lost,  parol  evidence  of  its  contents  can  be  given.^  It  is 
not  necessary  that  the  written  statement,  when  it  is  put  in  evi- 
dence, should  show  upon  its  face  that  it  was  made  under  the 
apprehension  of  impending  death.  This  is  a  fact  dehors  the 
writing,  and  may  be  proved  by  parol  evidence.* 
/     §  296.  Where  the  declarations  of  the  injured  party  are  part 

(  Admissibi     ^^  ^^^  ^^*  gestae^  they  are  admissible  without  proof  of 
without       a  consciousness  of  approaching:  death ;  ^  but  such  is  not 

these  lim-        .  .  ,        ^^,  °         ,  .         ,  «      i 

itations  the  casc  when  they  relate  to  anything  beyond  the  cor- 
oftherM  P'^  delicti.  Thus  in  death  by  wounding,  they  have 
ge$tae,        been  confined  to  statements  necessary  to  give  informa- 

1  Beets  V.  State,  1  Meigs,  106.     So  declarations  of  the  deceased,  on  the 

in  State  v.  Fraunburg,  40  Iowa,  555,  ground  that  they  were  not  part  of  the 

where  the  writing  was  rejected,  not  res  gestae^  a,nd  he  also  ruled  that  there 

having  been  read  to  deceased,  but  was  was  not  sufficient  ground  to  hold  that 

received  to  refresh  witness's,  memory,  they  were  admissible  as  dying  decla- 

^  State  v.  Ferguson,  2  Hill  (S.C.),  rations.    A  letter  criticising  this  ruling 

619.     See  Mockabee  v.  Com.  supra,  was  published  by  Mr.  Pitt  Taylor,  and 

§  298.  this  letter  was  answered  by  the  chief 

*  State  V,  Martin,  80  Wis.  216.  justice  in  a  pamphlet,  to  which  Mr. 

^  State  V,  Patterson,  45  Vt.  808.  Taylor  published  a  formal  reply.    See 

>  R.  r.Hunt,  2  Cox  C.  C.  286;  Com.  I^w  Times,  Dec.  27,  1879. 
V.  Haney,  Sup.  Ct.  Mass.  1879.  The  statement  in  the  Law  Times 

«  Supra,  §  268  ;  State  v.  Wagner,  61  Nov.  22, 1879,  p.  68,  is  that  "  the  pris- 

Me.   178;  Com.  v.  M'Pike,  8   Cush.  oner,  a  stone-mason,  and  a  married  man, 

181;  Com.  v.  Hackett,  2  Allen,  286;  lived  in  the  Woodbridge-road,  Ips- 

State  V.  Porter,  84  Iowa,  131;  Jack-  wich,  and  the  deceased,  a  widow,  was 

son  V.  State,  52  Ala.  805.    See  R.  v,  a  laundress,  living  about  half  a  mile 

Edwards,  12  Cox  C.  C.  280.      Supra,  off  in  the  same  road.     The  prisoner 

§  281.  had  been  a  friend  of  the  husband,  and 

As  to  what  is  included  in  the  res  had,  during  his  illness,  looked  after 
gestae,  an  animated  discussion  arose  in  his  affairs  for  him,  and  after  his  death 
England  in  1879,  in  R.  v,  Bedingfield,  continued  to  look  after  the  horse  which 
a  homicide  case  tried  before  Lord  the  deceased  used  in  her  business,  be- 
Chief  Justice  Cockburn.  See  supra,  ing  allowed  in  return  the  use  of  it 
§  254.  After  consulting  Field,  J.,  when  not  required  by  her,  and  permis- 
and  Manisty,  J.,  he  rejected  certain  sion  to  keep  pigs  at  her  place.    It  ap- 
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tion  on  the  sabject  of  the  wound,^  and  in  death  by  poisoning,  to 

have  her  horse  and  cart,  which  she  eluded,  and  so  was  not  stated,  though 
however  declined  to  do.  He  used  to  its  effect  may  be  surmised  from  what 
come  twice  a  day  to  the  house,  and  the  lord  chief  justice  said,  that  *  if  ad- 
they  called  each  other  *  Harry '  and  mitted,  it  might  have  a  fatal  effect.' 
*  Eliza.'  A  witness  spoke  to  several  The  prosecution  tendered  it  in  evi- 
quarrels  having  taken  place  between  dence,  but  the  lord  chief  justice,  in 
prisoner  and  the  deceased  before  the  holding  it  not  admissible,  said,  *  Any- 
fatal  day,  which  they  afterwards  made  thing  that  was  uttered  at  the  time  — 
up,  and  stated  that  on  one  occasion  that  is,  that  the  woman  uttered  an  ex- 
there  was  a  quarrel  on  account  of  the  clamation,  or  pointed  in  a  certain  di- 
prisoner's  wanting  the  horse  and  cart  rection  while  the  act  was  being  done,  or 
and  deceased  refusing  to  let  him  have  that  she  screamed  —  would  be  admis- 
it,  and  that  on  the  day  previous  to  the  sible  as  part  of  the  res  gestae y  but  this 
murder,  the  7th  July,  the  deceased  was  something  said  after  all  was  oyer, 
had  sent  away  the  pigs'  food  from  her  and  as  it  was  said  in  the  absence  of 
house.  On  the  morning  of  the  mur-  the  prisoner,  was  not  admissible.'  He 
der  prisoner  came  in  at  half-past  seven,  also  observed  *  that  he  regretted  that 
the  deceased  being  then  at  work  wash-  by  the  law  of  England  any  statement 
ing,  and  her  assistant,  Mrs.  Rodwell,  made  should  not  be  admissible.'  The 
being  also  there.  The  deceased  went  case  accordingly  went  to  the  jury  with 
into  the  front  room,  prisoner  followed  this  statement  excluded,  but  neverthe- 
her,  and  the  door  was  shut.  About  less  they  found  the  prisoner  guilty." 
ten  minutes  afterwards  he  came  out  of  It  has  been  objected  to  this  ruling, 
the  room  into  the  back  room,  where  he  so  states  the  Law  Times,  that  the  dec- 
went  to  the  cupboard  and  took  out  a  laration  was  admissible  (I.)  as  a  dying 
small  bottle,  with  which  he  went  out,  declaration,  and  (2.)  as  part  of  the 
and,  as  appeared,  got  some  rum  in  it.  res  gestae.  That  it  could  not  have 
Mrs.  Rodwell  went  into  the  front  room,  been  admitted  as  a  dying  declaration 
and  found  deceased  in  a  faint  on  the  was  insisted  on  on  the  ground  there 
floor  with  her  head  on  a  hassock,  as  if  was  no  proof  of  the  declarant's  con- 
it  had  been  put  by  some  one  under  sciousness  that  she  was  dying.  See 
her  head.  Deceased  spoke  and  said,  B.  v.  Cleary,  discussed  supra,  §  284. 
'  O  dear,  how  bad  I  feel ! '  Mrs.  Rod-  That  it  was  admissible  as  part  of 
well  then  went  back  to  her  work,  and  the  res'  gestae  is  argued  in  the  Law 
in  about  three  or  four  minutes  she  was  Times  on  tlie  following  grounds  :  — 
in  the  drying  ground,  where  another  **  The  principal  cases  which  have 
assistant  was,  who  said  something  to  been  put  forward  to  show  its  applica- 
her,  in  consequence  of  which  she  went  bility  to  the  present  case  are  R.  v. 
back  to  the  house.  On  her  way  back  Foster,  6  C.  &  F.  825,  and  Thomson 
she  saw  deceased  coming  out  of  the  et  ux  v.  Trevanion,  Skin.  402.  In  the 
gate  bleeding  very  much  from  the  former  case,  which  was  tried  before 
throat,  and  seeming  very  much  fright-  three  judges  in  1884,  the  prisoner  was 
ened.  Deceased  said  something  to  the  charged  with  manslaughter  in  killing 
witness,    which,    however,    was    ex-  A.,  by  driving  a  cabriolet  over  him. 

^  Denton  v.  State,   1   Swan,   279.  See  Donelly  v.  State,   2  Dutch.  (N. 
J.)  463,  601,  670. 
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details  of  the  deceased's  health.^    And  the  res  gestae  are  not  to 

B.  saw  the  cabriolet  driye  by,  but  did  discuBsion  than  that  we  haye  just  cited, 
not  see  the  accident,  and  immediately  and  the  conclusion  to  be  derived  from 
afterwards  on  hearing  A.  groan  went  the  two  is  that  if  Monahan,  C.  J.,  was 
up  to  him,  when  A.  made  a  statement  right  in  the  one  case,  the  lord  chief 
as  to  how  the  accident  happened.  It  justice  is  wrong  in  this,  and  vice  versa. 
was  held  that  this  statement  was  re-  An  American  case  of  a  similar  kind 
ceiyable  in  evidence  on  the  trial  of  the  is  that  of  Com.  v.  McPike,  8  Gush, 
prisoner  for  the  manslaughter  of  A.  181."  See  supra,  §  284.  '*  There  it 
In  the  latter  case,  which  was  an  ac-  was  held  that  the  declaration  of  a  per- 
tion  by  husband  and  wife  for  wound-  son  who  is  wounded  and  bleeding  that 
ing  the  wife.  Lord  Chief  Justice  Holt  the  defendant  has  stabbed  her,  made 
allowed  what  the  wife  said  immedi-  immediately  after  the  occurrence, 
ately  after  the  hurt  received.  though  with  such  an  interval  of  tiiue 

**  We  have  not  seen  any  English  as  to  allow  her  to  go  from  her  own 

murder  case  cited  in  support  where  room  up-stairs  into  another  room,  is 

a  similar  statement  has  been  held  ad-  admissible  in  evidence  after  her  death, 

missible,  and  we  are   not  aware  of  as  a  part  of  the  res  gestae.     This  case 

there  being  any.     An   Irish  case  is  furnishes  an  a  fortiori  argument  against 

that  of  R.  V.  Hugh  Lunny,  6  Cox  C.  the  ruling  of  the  lord  chief  justice. 

C.  477,  tried  in  1852  before  Monahan,  On  the  other  hand,  it  must  not  be  for- 
C.  J.,  on  the  Irish  Home  Circuit.  The  gotten  that  it  is  extremely  difficult  to 
deceased  had  died  from  the  effects  of  lay  down  particularly  any  rules  for 
a  wound  on  his  head  inflicted  by  a  determining  whether  such  statements 
stick.  A  girl  in  the  neighborhood  had  come  within  the  res  gestae.  Apart 
heard  a  cry,  and  coming  out  had  found  from  the  Irish  case,  which  was  only  a 
the  deceased  standing  with  his  cap  in  circuit  case,  the  English  cases  where 
his  hand  and  apparently  weak  and  such  statements  have  been  admitted 
injured.  The  deceased  did  not  sur-  were  not  cases  involving  the  punish- 
vive  more  than  a  few  hours.  It  was  ment  of  death.  If  they  had  been  it 
objected  on  prisoner's  behalf  that  it  is  probable  that  the  judges  would  have 
could  only  be  as  a  dying  declaration  discussed  the  admissibility  of  the 
that  what  the  prisoner  («2c)  said  to  the  statements  at  much  greater  length 
witness  could  be  evidence,  and  they  than  the  reports  represent  them  to 
had  not  shown  that  at  this  time  the  have  done.  Further,  it  must  be  re- 
deceased  knew  he  was  dying.  His  membered  that  the  rule  is  an  excep- 
lordship  ruled  that  what  the  deceased  tion  to  the  general  rule  as  to  hearsay, 
tbensaid  was  evidence  as  part  of  the  and  it  is  not  always  advisable  to  ex* 
res  gestae^  and  upon  the  question  being  tend  such  exceptions  too  far.  Mr. 
put,  the  witness  said :  *  I  asked  him  Greaves  mentions  a  striking  instance 
what  was  the  matter  with  him.  He  of  the  danger  of  trusting  to  statements 
said  he  was  robbed  by  the  man  who  made  after  a  mortal  wound  has  been 
walked  with  him  from  the  cross  roads.'  inflicted,  as  having  been  tried  at 
The  prisoner  was  convicted  of  mur-  Gloucester  Summer  Assizes,  1842. 
der.  It  would  be  difficult  to  find  a  The  prisoner,  one  Macarthy,  was  in- 
more  parallel  case  to  the  one  under  dieted  for  murder,  and  the  deceased 

^  B.  V.  Johnson,  2  C.  &  K.  354. 
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be  oonstraed  as  extending  beyond  the  immediate  emanations  of 
the  litigated  act.^ 

had  been  stabbed  hy  the  prisoner,  to  a  physician  or  other  person,  are 
whilst  he  was  pursuing  him  in  order  to  receivable  in  evidence,  it  was  argued 
give  him  into  custody  for  an  assault,  by  Chalmers,  J.,  giving  the  opinion  of 
and  the  deceased  expressly  stated  that  the  court,  because  they  are  regarded 
the  prisoner  had  knocked  him  down,  as  illustrative  of  the  symptoms ;  and 
but  two  companions  of  the  deceased,  where  the  symptoms  constitute  the 
who  were  present  during  the  whole  fact  to  be  determined,  the  symptoms 
time,  distinctly  proved  that  the  de-  and  explanations,  uttered  while  they 
ceased  was  not  knocked  down  at  all.  are  being  suffered,  are  properly  treated 
This  is  of  course  no  argument  against  as  part  of  the  res  gestae:  But  if  the 
the  rule  as  to  admitting  statements  statements  are  in  narrative  form,  re- 
forming part  of  the  res  gestae^  but  it  late  to  the  past  rather  than  to  the 
is  one  to  cause  judges  to  exercise  with  present,  and  detail  the  causes  which 
caution  the  discretion  they  are  al-  have  produced  the  symptoms,  rather 
lowed  to  exercise  in  admitting  such  than  the  symptoms  themselves,  they 
statements  upon  trial  for  murder.*'  are  inadmissible,  whether  made  to  a 

Chief  Justice  Cockburn's  definition  physician  or  other  person.    The  ex- 

of  res  gestae  is  given,  supra,  §  268.  ceptions  to  the  rule  that  declarations 

In  Field  v.  State,  Sup.  Ct.  Ind.  of  one  party,  in  order  to  be  admissible 
1880  (10  Cent.  L.  J.  SS5),  the  defend-  against  another,  must  be  simultaneous 
ant  was  convicted  of  the  murder  of  or  contemporaneous  with  the  principal 
his  wife  by  poisoning.  The  evidence  event,  seem  to  rest  upon  the  idea  that 
showed  that  the  wife  being  discovered  the  interval  of  time  has  been  very 
about  eight  A.  M.  in  her  room  vomit-  brief;  that  they  are  made  to  the  per- 
ing,  her  husband,  who  was  at  work  in  son  first  proffering  assistance  or  mak- 
the  field,  was  sent  for,  and  shortly  af-  ing  inquiry,  and  that  there  has  been 
terwards  the  manager  of  the  planta-  neither  opportunity  nor  motive  for 
tion  was  sent  to  for  medicine  and  as-  fabricating  a  false  story.  The  case  at 
sistance.  He  came  with  medicine,  bar,  it  was  held,  ^  *  does  not  come  up 
which  he  administered  to  the  sick  to  these  requirements.  The  time  which 
woman.  In  response  to  his  inquiries  elapsed  between  the  drinking  of  the 
as  to  her  feelings  and  symptoms,  she  coffee  by  the  deceased  and  the  state- 
said  that  she  felt  as  if  she  was  on  fire  ment  with  regard  to  it  is  not  fixed ;  but 
inside,  and  being  asked  what  she  had  we  gather  from  the  record  that  about 
eaten,  replied,  "  Nothing  but  some  one  hour,  probably,  had  intervened, 
bread  and  coffee  at  breakfast."  She  Several  persons  had  reached  her  and 
died  the  next  day.  It  was  held,  that  undertaken  to  relieve  her  before  the 
the  answer  of  the  woman  as  to  her  manager  of  the  plantation  was  sent  for, 
symptoms  was  admissible,  but  the  ad-  and  it  is  reasonable  to  suppose  that 
mission  of  what  she  said  as  to  the  surmises  and  suggestions  had  been 
bread  and  coffee  Was  error.  The  made  by  them  with  reference  to  the 
groans,  exclamations,  or  statements  of  nature  and  cause  of  the  malady." 
a  sick  or  injured  person,  expressive  ^  Jackson  v.  State,  52  Ala.  805. 
or  explanatory  of  his  then  present  Supra,  §§  262,  271. 
feelings  or  symptoms,  whether  made  In  Crookham  v.  State,  5  W.  Ya. 
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§  298.]  EVIDENCE  IN  CBIMINAL  CASES.  [CHAP.  T. 

§  297.  The  court  is  to  decide  as  to  the  admissibility  of  the 
.  .  declarations.^  Consequently,  the  truth  of  the  facts  put 
biiityisfor  in  evidence,  to  show  that  declarations  were  made  in 
view  of  speedy  death,  is  matter  for  the  court ;  and  its 
decision  on  the  facts  it  finds  proven  is  matter  of  law,  and  may 
be  reviewed.'  And  it  has  been  ruled  that  where  the  prosecution 
offers  evidence  of  the  dying  declarations  of  the  deceased,  and  the 
defendant  objects  to  their  admissibility  and  moves  to  exclude 
them,  if  the  court  refuses  to  decide  on  the  motion  until  all  the 
evidence  in  the  case  is  closed,  and  compels  the  defendant  to  pro- 
ceed with  his  defence,  and  then,  after  the  evidence  in  the  case  is 
closed,  decides  the  defendant's  motion  and  erroneously  admits 
a  part  of  the  dying  declarations  objected  to,  and  the  defendant 
is  convicted,  the  judgment  will  be  reversed,^ 

§  298.  The  same  principles  of  law  are  applicable  to  the  con- 
Are  to  be  tradictory  statements  of  persons  in  extremis^  as  are  to 
aud?m-       those  of  a  witness  under  examination  on  oath.*    Where 

510,  the  proof  was  that  at  the  time  of  ^1  Greenl.  on  Evid.  §  160;  1 
the  attack  the  party  assailed  called  for  Leach,  504;  R.  r.  Hacks,  1  Stark, 
help,  and  to  the  inquiry  what  was  the  522;  R.  v.  Van  Butchell,  8  C.  &  P. 
matter,  he  answered,  '*  that  somebody  629;  R.  t;.  Reany,  40  Eng.  L.  &  Eq. 
was  killing  him,  and  was  cutting  him  552;  Dears.  &  B.  151 ;  7  Cox  C.  C. 
with  a  knife,"  and  that  it  was  the  pris-  209;  R.  v,  Jenkins,  L.  R.  1  C.  C.  187; 
oner,  naming  him;  and  that  the  pris-  Donelly  v.  State,  2  Dutch.  601 ;  Com. 
one  rnaming  him, ''has  stabbed  me;  he  t^.  Murray,  2  Ashm.  41;  Starkey  v. 
has  killed  me;  for  Crod's  sake  send  for  People,  1 7  III.  17;  State  t;.  Elliott,  45 
the  doctor."  It  was  held  not  error  in  Iowa,  486;  Hill's  case,  2  Grat.  594; 
the  court  below  to  refuse  to  exclude  the  State  v.  Poll,  1  Hawks,  442;  State  v. 
words  which  included  the  prisoner's  Williams,  68  N.  C.  62;  Faire  v.  State, 
name,  as  the  declarations  of  the  de-  58  Ala.  74;  M'Daniel  c;.  State,  8  Sm. 
ceased  were  a  part  of  the  res  gestae  and  &  M.  401 ;  Lambeth  v.  State,  23  Miss, 
admissible.  But  where  a  witness  was  322;  Dixon  v.  State,  IS  Fla.  636; 
asked,  *<  after  the  deceased  declared  People  v.  Glenn,  10  Cal.  32;  contray 
he  was  dying,  and  while  he  was  dying,  Campbell  v.  State,  11  Ga.354;  Jack- 
did  he  make  any  declaration  as  to  how  son  v.  Slate,  56  Ga.  237. 
he  received  the  wounds,  and  by  whom  '  Donelly  v.  State,  2  Dutch.  463 
they  were  inflicted  ;  if  so,  what  were  601. 

those  declarations; ''  and  the  answer  *  Johnson  v.  State,  47  Ala.  9. 

was,  "  None,  except  he  said   that  it  ^  R.  v.  Sellers,  supra<  §  294  ;  People 

was  hard  to  die  by  the  hand  of  an-  v.  Enapp,  1  Edm.  (N.  Y.)  Sel.  Cas. 

other  and  leave  his  family;"  it  was  177;  Com.  v.  Lenox,  3  Brewst.  249; 

held  error  to  admit  such  declaration  McPberson   r.   State,   9   Yerg.    279; 

in  evidence  as  part  of  the  re«^e5^ae  be-  People    v.    Lawrence,   21    CaL    368; 

cause  too  remote  from  the  transaction.  Hurd  v.  People,  25  Mich.  405 ;  People 
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CHAP,  v.]  DTINO  DECLARATIONS.  [§  300. 

the  coart  below  charged  the  jury,  "  if  they  foand  that  peached 


the  deceased  in  her  dying  declarations  made  contradic-  Z^^\n 
tory  statements,  that  they  were  not  to  be  governed  by  tS^^^^ 
the  rules  of  evidence  in  relation  to  contradictory  state-  adduced  on 
ments  made  by  a  witness,"  it  was  held  that  this  charge 
was  erroneous.^  And  if  the  declarations  turn  out  to  be  irrele- 
Tantf  the  jury  may  be  directed  to  disregard  them.' 

In  Ohio,  however,  it  has  been  ruled,  though  with  doubtful 
propriety,  that  where  dying  declarations  are  proved  in  a  case,  a 
statement  of  the  deceased  made  at  another  time,  which  is  neither 
a  dying  declaration  nor  a  part  of  the  res  gestae^  is  not  admissible 
to  impeach  such  declarations.^  On  the  other  hand,  it  is  held  in 
North  Carolina,  that  dying  declarations,  when  impeached,  may 
be  corroborated  by  prior  declarations  made  after  the  wound, 
though  it  be  not  shown  that  such  declarations  were  made  under 
a  sense  of  impending  dissolution.^ 

§  299.  If  it  be  shown  that  the  declarations  were  uttered  by 
the  dying  man,  to  be  connected  with  and  qualified  by  inadmissi- 
other  statements,  and  with  them  to  form  an  entire  com-  lyVrag-**^" 
plete  narrative,  and,  before  the  purposed  disclosure  was  «»«ntary. 
fully  made,  they  had  been  interrupted  and  the  narrative  left  un- 
finished ;  such  partial  declarations,  it  is  said,  would  not  be  com- 
petent evidence.^  But  if  it  appear  that  the  deceased  stated  all 
that  he  desired  to  say,  the  fact  that  the  narrative  of  what  oc- 
curred is  not  complete  does  not  render  the  declaration  incom- 
petent.® 

§  300.  The  objection  that  the  questions  to  which  the  No  objec- 
answers  of  the  dying  man  were   given  were   leading  questions 
questions  is  not  properly  applicable,  if  it  appear  that  J^^ll^ 
the  deceased  spoke  intelligently  and  did  not  torpidly   ceamd 
assent  to  what  was  said  by  his  questioner.^  teiiigently. 

V.  Knapp,  26  Mich.   112.     But  see  *  State  v,  Patterson,  45  Vt.  808  ; 

People  V.Maine,  16  N.  Y.  Sup.  Ct.  State  v,  Nettlebush,   20  Iowa,  257; 

118.  Yass  17.  Com.  8  Leigh,  786;  People  v. 

1  McPhersoQ  v.  State,  ut  supra,  Cbln,  51  Cal.  597. 

>  Scott  o.  People,  68  111.  508.  ?  Ibid.;  R.  v.  Fagent,   7  C.  &  P. 

<  Wroe  9.  State,  20  Ob.  St.  460.  288;  R.  v.  Smith,  L.  &  C.  607;  Com. 

*  State  V,  Blackburn,  80  N.  C.  474.  v.   Casey,  11    Cush.  417;   People  v. 

•  Vass  V.  Com.  8  Leigh,  786;  Luby  Sanchez,  24  Cal.  17. 
0.  Com.  12  Bush,  1. 
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§  804.]  EVIDENOE  IN  OBIMINAL  OASES.  [CHAP.  V. 

s  bitan  §  ^^^'  ^^^  substance  of  dying  declarations  may  be 

may  be  admitted  in  evidence,^  and  this  may  be  done^  if  need 
be,  through  the  medium  of  interpreters.^ 

§  302.  It  has  been  held  that  evidence  is  admissible,  on  part  of 
the  defence,  to  impeach  the  character  of  the  deceased 
of  dfceaaed  for  truth,  he  Standing  on  the  same  footing  as  a  witness 
majbeim-  Called  into  court  and  then  examined ;'  and  in  one  case, 
peac  e  .  ^j^ere  the  dying  declarations  of  the  deceased  were  ad- 
mitted to  show  that  the  defendant,  with  intent  to  produce  on 
her  an  abortion,  had  administered  to  her  oil  of  tansy,  which  was 
the  cause  of  her  death,  the  defendant  was  allowed  to  show  that 
the  declarant  was  considered  a  woman  of  loose  character  and 
light  reputation.^  So  it  may  be  shown  that  the  declarant  was 
insane,^  or  was  an  unbeliever,^  or  was  in  the  constant  habit  of 
making  mistakes  as  to  the  identity  of  others.^  It  has  been  held, 
however,  that  it  is  not  competent  for  the  prisoner  to  prove  that, 
before  the  affray,  the  deceased  had  expressed  a  violent  hatred  to 
him,  and  a  disposition  to  do  him  injury,  or  that  he  was  very 
hostile  to  him.^ 

§  803.  Where  dying  declarations  are  inconsistent  with  each 
Jmyare  to  Other,  it  is  the  duty  of  the  jury  to  weigh  them,  and  to 
crefibUity  determine  which,  if  either,  is  to  be  believed ;  and  if 
dedara-  ^^^  charge  of  the  court  takes  this  duty  from  them,  or 
tions.  if  the  court  undertakes  to  determine  these  questions, 

it  is  error.®  The  jury  are  to  judge  of  the  credit  due  to  dying 
declarations,  as  in  the  case  of  any  other  testimony,  by  all  the 
circumstances.^^ 

§  304.  The  dying  declarations  of  the  deceased  may  be  received 

1  Black  V.  State,  1  Tex.  Ap.  868.        2  Hill  (N.  Y.),  817.    But  see  supra, 

2  Montgomery  v.  State,  11   Ohio,    §60. 

424;  Starkejr  v.  People,  17  LI.   17;        5  DoneUy  v.  State,  2  Dutch.  469. 
Ward  V,  State,  8  Blackf.  101 ;  Nelms        «  See  supra,  §  291. 
V.  State,  18  Sm.  &  M.  500.    See  su-        t  Com.  i».  Cooper,  5  Allen,  495. 
pra,  §  295.  8  State  v.  Varney,   8  Boston  Law 

«  Donelly  v.  State,  2  Dutch.  496;  R.  542,  sed  quaere.     Infra,  §  876. 
Kesbit  V.  State,  48  6a.  288.     To  this        •  Moore    v.  State,    12    Ala.    764; 

effect  see  Roscoe's  Cr.  Ev.  87;    8  Starkey  v.  People,  17  111.  17.     See 

Euss.   on   Cr.   by  Greaves,  4th  ed.  supra,  §  276. 
270.  10  Com.  V.  Casey,   11    Cush.  417; 

*  People  V.  Knapp,  1  Edm.  (N.  Y.)  Donelly  v.  State,  2  Dutch.  488,  601. 

Sel.  Cas.  177.    See  Carter  v.  People,  See  supra,  §  276. 
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CHAP,  v.]  DYING  DECLARATIONS.  [§  804. 

in  favor  of  the  defendant.  Upon  an  indictment  for  manslaugh- 
ter, a  surgeon  stated  that  the  deceased  seemed  per-  Admissi- 
fectly  sensible  of  the  dangerous  state  in  which  he  was,  S^dlifend- 
and  said  he  knew  he  could  not  get  better,  and  after-  ant's  favor. 
wards  said,  ^*  I  don't  think  he  would  have  struck  me  if  I  had  not 
provoked  him."  Coleridge,  J.,  at  first  expressed  some  doubt 
whether  he  ought  to  receive  the  statement,  but  afterwards  ad- 
mitted it,  observing  that  it  might  have  an  influence  on  the 
amount  of  punishment.^  But  such  declarations  must  be  made 
nnder  a  sense  of  impending  dissolution,^  and  they  must  be  rele- 
vant to  the  points  in  issue.^ 

1  K.  p.  Scaife,  1  M.  &  Rob.  551 ;  2        '  Com.  v.  Densmore,  12  Allen,  585; 
Lew.  C.  C.  150.    See  U.  S.   v.  Tay-    People  v.  McLauglin,  44  CaL  485. 
lor,  4   Cranch  C.  C.   888;  Moore  v.        *  Sayres  v.  Com.  88  Penn.  St.  291. 
State,  12  Ala.  764;  People  v,  Knapp, 
26  Mich.  112. 
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CHAPTER  VL 


JUDICIAL  NOTICE. 


§  808.  The  law  as  to  judicial  notice  being  the  same  in  erim- 
Bale  the  ^°*^  *®  ^"  ^^^^^  issues,  there  are  no  distinctive  features 
same  Id  which  it  is  necessary  here  to  notice.  The  topic  in  its 
ae  in  civil  general  relations  will  be  found  discussed  in  my  treatise 
on  Evidence  in  Civil  Issues.^ 


issnei. 


^  See  Whart.  on  £y.  as  follows :  — 
I.  General  Rules. 

Court  cannot  take  notice  of  evi- 
dential facts  not  in  evidence, 
§276. 

Non-evidential  facts  may  be  ju- 
dicially noticed,  §  277. 

Reason  a  coordinate  factor  with 
evidence,  §  278. 

Judge  may  on  his  own  motion 
interrogate  witness  and  start 
points  of  law,  §  281. 

May  consult  other  than  legal 
literature,  §  282. 

May  of  his  own  motion  take  no- 
tice of  law,  §  283. 

Law  of  God,  natural  and  re- 
vealed, §  284. 

Law  of  nations,  §  285. 

Domestic  law,  §  286. 
IL  Codes  and  their  Proof. 

Federal  laws  not  "  foreign  "  to 
the  States,  nor  state  laws  to 
the  federal  courts,  §  287. 

Particular  States  foreign  to 
each  other,  §  288. 

State  laws  may  be  proved  from 
printed  volume,  §  289. 

Court  may  determine  whether 
statute  has  passed,  §  290, 
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Judicial  notice  taken  of  laws 
of  prior  sovereign,  §  291. 

Private  laws  not  noticed  by 
court,  §  292. 

Distinction  between  public  and 
private  laws,  §  298. 

Court  takes  notice  of  mode  of 
authenticating  laws  ;  and 
herein  of  legislative  action 
generally,  §  295. 

Subsidiary  systems  noticed,  § 
296. 
Equity,  §  296. 
MUitary  law,  §  297. 
Law  merchant  and  mari- 
time, §  298. 
Ecclesiastical  law,  §  299. 

Foreign  law  must  be  proved, 
§800. 

Proof  must  be  by  parol,  §  302. 

Experts  admissible  for  this  pur- 
pose, §  805. 

Experts  may  verify  books  and 
authorities,  §  308. 

Foreign  statutes  may  be  proved 
by  exemplification,  §  809. 

Printed  volumes  Bie  prima  facie 
proof,  §  310. 

Judicial  construction    of   one 


CHAP.  VI.J 


JUDICIAL  NOTICE. 


[§  808. 


State  IB  adopted  by  another, 
§811. 
Statute  must  be  put  in  evidence, 

§  812. 

Foreign   elementary   jurispru- 
dence can  be  noticed,  §  818. 

Foreign  law  presumed  not  to 
differ  from  lex  forij  §  814. 

But  not  so  as  to  local  peculiar- 
ities, §  815. 

Lex  fori  determines  rules  of 
evidence,  §  816. 
m.  Executive  akd  Judicial  Doc- 
uments. 

Court  takes  notice  of  executive 
documents,  §  817. 

Public  seal  of  State  self-prov- 
ing, §  818. 

So  of  seals  of  notaries,  §  820. 

So  of  seals  of  courts,  §  821. 

So  of  handwriting  of  executive, 
§822. 

So  of  existence  of  foreign  sov- 
ereignties, §  828. 

So  of  judicial  officers,  and  prac- 
tice, §  824. 


So  of  proceedings  in  particular 
case,  §  825. 

So  of  records  of  court,  §  826. 
IV.  Notoriety. 

Notoriety  in  Boman  law,  §  827. 
Canon  law,  §  828. 

General  characteristics  of  no- 
toriety, §  829. 

Of  notoriety  no  proof  need  be 
offered,  §  830. 

Notorious  customs  need  not  be 
proved, §  881. 
Instances  : 

Course  of  seasons,  §  882. 

Limitations  of  human  life  as  to 
age,  §  838. 

Limitations  of  human  life  as  to 
gesUtion,  §  834. 

Conclusions  of  science  and  po- 
litical economy,  §  385. 

Ordinary    psychological     and 
physical  laws,  §  886. 

Leading  domestic  political  ap- 
pointments, §  837. 

Leading  public  events,  §  889. 

Leading  features  of  geography, 
§840. 
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CHAPTER  VIL 


INSPECTION. 


Inspection  is  evidence  to  eye  and  touch, 

$  311. 
Is  valuable  when  an  ingredient  of  drcum- 

stantial  evidence,  §  312. 


Not  to  be  accepted  when  better  evidence  is 

to  be  had|  $  318. 
Instruments  may  be  tested  in  court,  $  814. 


§  311.  The  first  mode  of  inspection  to  be  noticed  is  that 
Inspection  which  IS  incidental  to  persons  or  things  already  before 
to  eye  and  ^^^  court.  The  appearance  of  a  defendant,  for  in- 
touch.  stance,  so  as  to  make  up  a  basis  of  comparison  in  cases 
of  identity,  need  not  be  proved  by  testimony,  when  the  defend- 
ant is  present  in  person  at  the  trial.  By  the  Romans  this  method 
of  proof  is  frequently  noticed.^  By  the  glossarists  the  evidentia 
facti  is  spoken  of  as  a  species  prohationis  adeo  clarOj  ut  nihil 
magis^  nee  judex  aliud  quam  illam  requirat?  Under  the  title 
^^probatio  per  aspectam,"  it  is  mentioned  as  one  of  the  most 
effective  modes  of  conviction.®  Nor  is  it  only  the  immediate 
object  presented  to  the  eye  that  is  thus  proved.  Inferences  nat- 
urally springing  from  such  appearances  are  to  be  accepted  :  age 
and  bodily  strength  being  thus  inferred.^  Tet  the  inference  is 
not  to  be  regarded  as  certain,  nam  aspectus  facile  decipit.^  But 
a  foot-print,  when  duly  proved,  is  also  an  indicium,^  Whether 
the  court,  at  its  own  motion,  could  direct  an  inspection,  or,  as 
we  call  it,  a  view,  was  much  discussed,  and  by  the  later  practice 
conceded.^ 

^  See  Cic.  top.  c.  2,  §  29;  L.  82  de  parvam  habet  filiam,  probaturnon  dia 

minor,  iv.  4  ;  L.  8.     Cod.  fin.  reg.  iii.  continuisse.    See  Endemann,  8S. 

89 ;  Endemann,  82.  *  Alciat.  De  praes.  ii.  14,  nr.  S  ; 

*  See  Masc.  1.  qu.  8.  Henoch.  De  praes.  ii.  50,  nr.  88,  39. 

*  Durant.  ii.  2,  de  prob.  §  4,  nr.  9,  *  Bart  Const,  i.  92,  nr.  8;  Menoch. 
who  extends  proof  by  inspection  to  ii.  51,  nr.  61;  Endemann,  83. 
include  the  logical  consequences  of  in-  *  Masc.  i.  c.  nr.  21. 

spection  —  e,  g.  ex  eo  quod  clericus        ^  See  Endemann,  84 ;   Schmid,  p. 

216 


CHAP,  vil]  inspection.  [§  312, 

Inspection,  it  will  be  therefore  seen,  is  of  three  kinds :  (1.) 
That  which  is  incidental  to  the  reception  of  proof,  as  when  a  wit- 
ness when  testifying,  is  inspected  with  reference  to  his  credibility, 
and  when  a  docament  is  inspected  after  it  has  been  put  in  evi- 
dence for  other  purposes  ;  ^  (2.)  When  a  party  is  inspected  with 
reference  to  capacity  (e.  g.  age,  strength),  this  being  incidental 
to  his  presence  in  court ;  and  (3.)  Where  a  thing  is  offered  pri- 
marily for  inspection,  which  is  the  sense  usually  applied  to  the 
term  in  this  chapter.  It  is  also  to  be  obseryed  that  inspection 
includes  perception  by  any  of  the  senses :  quae  cemi  tangive 
poBSunty^  as  where  a  weapon  is  exhibited  to  a  jury  in  order  that 
its  weight  may  be  felt. 

§  312.  The  inspection  of  documents  already  in  evidence  for 
other  purposes  has  been  elsewhere   discussed.®    From  inspection 
this  we  turn  to  the  most  conspicuous  illustration  of  in-  v*^p*bie  as 

*  ^  an  ingre- 

spection  as  a  primary  mode  of  proof ;  that  which  ex-  dient  of 

.  .      .  .  circum- 

ists  in  cases  where  juries  are  taken  to  view  the  place  suntiai 
where  the  events  of  the  litigation  occurred,  when  such 
a  visit  shall  be  deemed  by  the  court  important  for  an  elucidation 
of  the  testimony.^  So  all  instruments  by  which  an  offence  is  al- 
leged to  have  been  committed ;  ^  all  clothes  of  parties  concerned, 
from  which  inferences  may  be  drawn ;  all  materials  in  any  way 
part  of  the  res  gestae^  may  be  produced  at  the  trial  of  the  case.^ 

809,  note  5;  Seaffer,  Archiv.  iv.  nr.  v.  State,  11  Ind.  234;  Chute  v.  State, 

88.           *  19  Minn.  271;  State  v.  Bertin,  24  La. 

^  For  inspection  in  cases  of  forgery  An.  46.    Under  the  English  statutes, 

see  infra,  §  845;  in  cases  of  compar-  see  Stones  v.  Menhem,  2  Exch.  882; 

ison  of  hands,  infra,  ^  557  et  seq.  Morley  v.  Gaz.  Co.  2  F.  &  F.  878.    It 

'  Cic.  top.  c.  2,  §  27.    As  to  force  is  error  to  permit  the  jury  to  go  out 

of  proof  by  inspection,  see  Ingram  v.  by  themselves,  in  the  defendant's  ab- 

Flasket,  3  Blackf.  450.  sence,    to   view    a    disputed  object. 

*  See  Ingram  v.  Flasket,  8  Blackf.  State  t;.  Bertin,  24  La.  An.  46 ;  Smith 

450.     As  to  inspection  of  documents  v.  State,  42  Tex.  444.      See  Whart. 

by  jury  see  HoweU  v.  Ins.  Co.  6  Biss.  Cr.  PI.  &  Fr.  §  707. 

486.    See  Whart  on  £y.  §  81;  infra,  *  Wynne  v.  Stote,  56  6a.  118. 

§  845.  *  See  infra,  §§  795  etseq.    See 'also 

«  See  Whart  Cr.  Fl.  &  Fr.  §  707;  Com.  v.  Brown,  121   Mass.  69  ;   La 

R.  r.  Martin,  L.  R.  1  C.  C.  78 ;  Mos-  Beau  v.  Feople,  84  N.  Y.  223  ;  Feople 

sam  V.  Ivy,   10  How.  St  Tr.  562 ;  v.  Gonzales,  85  N.  Y.  49 ;  Gardner  v. 

State  V.  Knapp,  45  N.  H.  148;  Ruloff  Feople,  6  Farker  C.  R.  155;  State  v. 

V.  Feople,  18  N.  Y.  179;  Eastward  v.  Mordecai,  68  N.  C.  207;  State  v.  Gra- 

Feople,  8  Parker  C.  B.  25;  Fleming  ham,  74  N.  C.  646. 
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Injury  to  the  person  may  also  be  proved  by  inspection.     Thus 

in  an  action  to  recover  damages  for  an  injury  to  a  limb,  the  in- 
jured limb  may  be  exhibited  on  trial,  to  be  inspected  by  the 
court  and  jury,  while  the  sni^eon  who  was  employed  to  set  it 
testifies  as  to  the  injury.*  In  a  North  Carolina  case,^  the  defend- 
ant, who  was  charged  with  murder,  set  up  as  a  defence  that  the 

In  State  V.  Blair,  tried  at  Newark,  **  personated  Armstrong  reaching  for- 

N.  J.,  October,  1879,  before  Depue,  irard  for  the  pistol,  one  foot  forward, 

J.,  where  the  question  was  whether  and  his  back  half  turned  to  Mr.  Blair. 

Blair,  the  defendant,  shot  Armstrong,  Judge  Tits  worth  held  the  lawyer  bj 

his  coachman,  in  self-defence,  we  have  the  left  shoulder  as  Blair  is  supposed 

the  following: —  to  have  held  Armstrong,  and,  with  a 

"Albert  Honvidtz,  of  the  sherifiTs  pistol  pressed  i^ainst    the   lawyer's 

office  (called  for  the  prosecution),  tes-  body,  showed  how  Blair  had  shot  him 

tified  that  he  had  tried  a  number  of  then  in  the  back  or  the  side."    K. 

experiments  with  a  pistol  on  the  same  Y.  Evening  Post,  Oct.  9,  1879.      See 

kind  of  stuff  as  that  of  which  Arm-  'Brown  v.  Foster,  119  Mass.  136. 

strong's  outer  garment  was  made.  Even  an  article  proved  to  be  of  the 

'*  The  witness  spread   a  piece  of  same  pattern  as  one  the  subject  of  lit- 

checked  gingham  before  him  and  pro-  igation  can  be  produced  before  the 

duced  a  pistol.  jury,  to  illustrate  the  nature  of  an  in- 

**  *  I  tried  the  experiments,'  said  the  jury  by  or  to  such  article.     American 

witness,  <  with  the  same  kind  of  a  pis-  Express  Co.  v.  Spellman,  90  111.  455. 

tol  as  that  of  Blair's  in  the  court-house  In  State  v.  McCafferty,  64  Me.  223, 

cellar.     At  nine  different  distances —  the  jury  were  permitted  to  take  with 

close,  and  at  ^  an  inch,  1,  2,  3,  4,  5,  them  a  bottle  of  ale  which  was  part 

6,  and  12  inches.'  of  the  same  manufacture  as  that  which 

'*  The  witness  exhibited  a  cloth  with  was  the  subject  of  the  trial, 

a  large  ragged  hole  and  a  scorch  of  But  experiments  by  a  jury,  on  ar- 

powder  around  it,  and  the  others  in  tides  not  committed  to  them,  and  in 

succession.     On  each  the  mark  of  the  the  absence  of  the  parties,  vitiate  the 

powder-burn  became  less  distinct  as  verdict.     State  v.   Sanders,  68   Mo. 

the  distance  of  the  range  was    in-  202. 

creased.     On  the  twelve-inch  rag,  as  Magnifying  glasses  may  be  used  in 

it  may  be  termed,  the  powder  burn  the  inspection  of  documents;  Hateh 

was  scarcely  perceptible.  v.  State,  6  Tex.  Ap.  84;  and  of  jew- 

^  The  purpose  of  this  testimony  was  elry.    Shoot  v.  State,  63  Ind.  376. 

quickly  appreciated  by  the  defence.  ^  Mulhadot;.  R.  R. SON.  Y.  370.    In 

It  was  offered  in  anticipation  of  Blair*s  Wiener  v.  State,  66  Mo.  13,  the  bones 

statement  that  he  was  engaged  in  a  of    the  deceased  were  exhibited  in 

struggle  with  Armstrong  at  the  time  court  for  the  purpose  of  illustrating 

of  the  shooting,  and  wrested  the  rusty  his  position  at  the  encounter.     As  to 

pistol  from  the  coachman's  grasp."  inspection  of  remains   in  alcohol  see 

For  the  defence,  Mr.  Marsh,  a  law-  State  v.  Vincent,  24  Iowa,  570.   Infra, 

yer  in  court,  was  called,  and  at  the  §  326. 

request  of  the  counsel  for  the  defence  ^  State  v.  Garrett,  71  N.  C.  85. 
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deceased  was  accidentally  burned  to  death,  and  that  she  (the 
defendant)  burned  her  hands  in  trying  to  extingaish  the  fire. 
She  was  ordered  by  the  coroner  to  show  her  hands,  which  ex- 
hibited no  trace  of  burning.  Evidence  of  this  was  received  on 
trial.^  When  the  issue  is  infancy,  on  an  indictment,  the  court 
and  jury  may  decide  by  inspection,^  and  so  when  the  question 
arises  as  to  the  color  of  a  person.'  On  an  issue  of  bastardy, 
the  jury  may  judge  of  likenesses  by  inspection ;  ^  and  so  on  an 
issue  of  adultery,  for  the  purpose  of  connecting  a  child  with  a 
putative  father.^  It  is  inadmissible,  however,  to  resort,  on  such 
issues,  to  the  inspection  of  pictures.®  On  an  issue  of  pregnancy, 
a  jury  of  matrons  is  empanelled  to  decide  the  issue  by'  inspec- 
tion.7 

But  while  identity  is  frequently  an  inference  from  inspection, 
it  has  been  ruled  that  a  defendant  not  under  oath  is  not  enti- 
tled to  repeat  something  in  the  presence  of  the  jury,  to  rebut 
evidence  of  a  witness  for  the  government  who  testified  that  he 
identified  the  defendant  by  his  voice.® 

Animals,  also,  may  be  brought  into  court  for  inspection,  when 
their  size  or  other  qualities  are  at  issne.^ 

*  See,  however,  Stokea  v.  People,    Wood  v.  Peel,  cited  Taylor's  Ev.  § 
cited  infra,  §  818.  600;  Lewis  v.  Hartley,  7  C.  &  P.  405. 

'  State  V.  Arnold,  18  Ired.  184.   See,  In  an  English  case  passing  through  the 

however,    Ihinger  v.  State,   68   Ind.  English  daily  papers  in  the  spring  of 

261,  in  which  it  was  held  error,  on  an  1876,  it  is  stated  that  '*  Mrs.  Priscilla 

indictment  for  selling  liquor  to  a  mi-  Wolfe,  a  widow  lady  of  independent 

nor,  to  permit  the  jury  to  determine  means,  residing  at  Kilsby,  near  Rugby, 

age  by  inspection.  sued  Richard  Jones,  butcher,  of  the 

*  Warlick  v.  White,  76  N.  C.  89 ;  same  place,  for  £5  damages,  for  ille- 
Garvin  o.  State,  52  Miss.  207.               .  gaily  killing  a  cockatoo  parrot  belong- 

*  State  V.  Woodruff,  67  N.  C.  89.  ing  to  the  plaintiff.    The  defence  was 
See  State  v,  Britt,  78  N.  C.  489.  that  the  defendant  shot  the  cockatoo 

'  Stumm  r.  Hummel,  89  Iowa,  478;  mistaking  it  for  an  owl.    The  fellow- 

but  not  on  an  issue  of  seduction  as  bird  of  the  deceased   cockatoo  was 

part  of  proof  against  the  alleged  se-  brought  into  court,  and  afforded  great 

ducer.     State  v.  Danforth,  48  Iowa,  amusement  by  strongly  recommending 

48  ;  citing  Kensington  v.  Rowe,   16  the  parties  to  *  Shake  hands,'  *  Shut 

Me.  88;  Rink  v.  State,  19  Ind.  152.  up,'  and  asking  for  *  sugar.'  " 

'  Beers  v.  Jackman,  108  Mass.  192.  In  Thurman  v.  Bertram,  before  the 

^  Baynton's  case,  14  How.  St.  Tr.  Exchequer  Division,  on  July  21, 1879, 

630 ;  R.  V.  Wycherly,  8  C.  &  P.  262.  a  »*  baby  elephant  "  was  pro<iuced  in 

*  Com.  r.  Scott,  128  Mass.  222.  evidence.    The  report  in  tbe  London 

*  Line  v.  Tayler,  8  F.  &  F.  781 ;  Mail,  reprinted  in  20  Alb.  L.  J.  161, 
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§  818.  When,  however,  more  exact  proof  can  be  produced,  in- 
Inspection  spection  does  not  afford  a  sufficient  basis  on  which  to  rest 
a^^pte^  a  judgment  Thus  in  Indiana,  where,  under  a  statute, 
better  evi-  ^^  ^*®  necessary  to  prove  that  the  defendant  was  four- 
dence  teen  years  old,  it  was  held  that  in  a  case  open  to  doubt 

had.  this  proof  must  be,  if  possible,  supplied  by  witnesses  or 

records,  and  cannot  be  determined  by  inspection  alone.^ 
Instru  §  ^^*'  '^^  ^®  have  seen,  it  is  one  of  the  necessary  in- 

ments  may   cidents  of  bringing  into  court  instruments  by  which  an 

De  tested  ^     c»  •/ 

in  court       act  is  alleged  to  have  been  done,  that  such  instruments 

says  :    *'  The  baby  elephant  walked  track  was  made  by  the  foot  of  the 

into  court,  with  bells  on  his  head,  prisoner,  and  brought  a  pan  of  mud 

following   his    keeper   in    the    most  into  court  and  placed  it  before  the 

perfect  way.     He  threaded  his  way  jury  —  it  being  proved  that  the  mud 

through  the  '  mazes  of  the  law,'  in  was  about  as  soft  as  the  mud  where 

the  body  of  a  crowded  court,  in  the  the  track  was   seen.     The  prisoner 

most  wonderful  and  clever  fashion,  was  then  called  upon  by  the  prosecut- 

like  the  most  accomplished  Q.  C,  and  ing  attorney  to  put  his  foot  in  the 

caused  some  consternation  by  making  mud,  but  refused.    The  court  charged 

his  exit  at  the  other  side,  where  no  the  jury  that  this  refusal  was  not  to 

passage    had    been    cleared    in    the  be  taken  against  the  prisoner.    The 

crowd.'*      For  notice  to  produce  a  defendant    was    convicted,    but   the 

dog  in  court  see  Lewis  o.  Hartley,  7  court  on  appeal  reversed  the  finding, 

C.  &  P.  405.  on  the  ground  that  the  circumstance 

^  Stephenson  v.  State,  2S  Ind.  272;  had  an  influence  on  the  jury  prejudi- 

Ihinger  v.  State,  53  Ind.  251.  cial  to  the  prisoner.    The  court  said : 

In  a  suit  for  injury  to  chattels,  the  <*  Such  testimony  should  be  promptly 

plaintiff,  it  has  been  ruled  in  Mary-  rejected,  and  not  permitted  to  go  to 

land,  is  not  entitled  to  produce  the  the  jury  at  all,  for  jurors  with  minds 

chattel  in  court.     The  injury,  it  has  untrained  to  legal  investigations  and 

been  said,  must  be  proved  by  wit-  discriminations  are  sometimes  likely 

nesses.    Jacobs  v.  Davis,  34  Md.  204.  to  be  influenced    thereby,   although 

It  is  said  in  North  Carolina  that  such  incompetent  evidence  may   be 
the  qualities  of  a  stallion  for  foal-get-  afterward  withdrawn." 
ting  cannot  be  judged  by  inspection.  Experiments  not  applicable  to  con- 
but  may  be    proved  by  reputation,  ditions  existing  on  the  trial  cannot  be 
McMillan  v,  Davis,  66  N.  G.  589.  proved  by  experts.    Hawks  v.  Charle- 

In  Tennessee,  in  a  case  tried  in  mont,  110  Mass.  110;  Com.  v.  Piper, 
1859,  Stokes  v.  State,  5  Baxter,  619;  120  Mass.  185. 
see  Alb.  L.  J.  May  6,  1876,  where  In  patent  cases,  it  should  be  re- 
the  prisoner  was  indicted  for  the  mur-  membered,  experiments  before  the 
der  of  a  female  by  hanging,  the  evi-  jury  are  constantly  resorted  to. 
dence  was,  that,  near  the  place  where  Whether  a  witness  can  be  called 
she  was  hanged,  a  track  was  found  in  upon  to  write  his  name  in  court,  on 
the  mud,  made  by  a  bare  foot.  The  questions  of  identity  of  hands,  is  else- 
prosecution  sought  to  show  that  this  where  considered.     Infra,  §  550. 
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should  be  tested  in  open  court.  It  is  only  where  this  is  done 

by  the  jury,  after  retiring,  when  the  parties  have  no  opportunity 
of  revising  the  process,  that  objection  can  be  made.     When  the 

process  is  conducted  openly,  as  part  of  the  trial  of  the  case,  it 
is  a  valuable  auxiliary  in  the  discovery  of  truth.^ 

^  The  late  Rev.  F.  W.  Robertson,  jects  found  upon  the  prisoners.  <  Gen- 

in  a  letter  printed  by  his  biographer  tlemen,'  said  he,  *  I  will  engage  to  tell 

(Life  and  Letters  of  F.  W.  Robertson,  you  without  looking  at  the  faces,  the 

iL   139),   gives    the    following  vivid  name  of  every  card  upon  this  pack  T 

sketch  of  a  trial  before  Sir  John  Jer-  A  strong  exclamation  of  surprise  went 

vis :  <*  One  was  a  very  curious  Qne,  in  through    the  court.      The  prisoners 

which  a  young  man  of  large  property  looked  aghast.     He  then  pointed  out 

had  been  fleeced  by  a  gang  of  black-  that  on  the  backs,  which  were  figured 

legs  on  the  turf,  and  at  cards.    Noth-  with  wreaths  and  flowers  in  dotted 

ing  could  exceed  the  masterly  way  in  lines  all  over,  there  was  a  small  flower 

which  Sir  John  Jervis  untwined  the  in  the  right-hand  corner  of  each 

web  of  sophistries  with  which  a  very  like  this :                                       •* 

clever  counsel    had   bewildered    the  '*  The  number  of  dots  in  this  flower 

jury.     A  private  note-book,  with  ini-  was  the  same  on  all  the  kings,  and  so 

tials  for  names,  and  complicated  gam-  on,  \n  every  card  through  the  pack, 

bling  accounts,  was  found  on  one  of  A  knave  would  be  perhaps  marked 

the  prisoners.    No  one  seemed  to  be  thus:  ,  *  ^    ^  ^  ^    An  ace  thus:  *  ^  • 

able  to  make  head  or  tail  of  it.    The  and  so  on;  the  difference  being  so 

chief  justice  looked  it  over  and  most  slight,  and  the  flowers  on  the  back  so 

ingeniously  explained  it    all  to  the  many,  that  even  if  you  had  been  told 

jary.      Then    there  was   a  pack  of  the  general  principle,  it  would  have 

cards  which  had  been  pronounced  by  taken  a  considerable  time  to  find  out 

the  London  detectives  to  be  a  per-  which  was  the  particular  flower  which 

fectly  fair  pack.    They  were  exam-  differed.    He  told  me  afterwards  that 

ined  in  court;  every  one  thought  them  he  recollected  a  similar  expedient  in 

to  be  80,  and  no  stress  was  laid  upon  Lord  De  Ros's  case,  and  therefore  set 

the    circumstance.      However,    they  to  work  to  discover  the  trick.    But  he 

were  handed  to  the  chief  justice.    I  did  it  while  the  evidence  was  going 

saw  his  keen  eye  glance  very  inquir-  on,  which  he  himself  had  to  take  down 

ingly  over  them  while  the  evidence  in  writing.'* 

was  going  on.      However,   he    said  Whether  a  rule  will  be  granted  to 

nothing,  and  quietly  put  them  aside,  exhume  a  body  is  discussed  in  Grang- 

When  the  trial  was  over,  and  the  ers'  Ins.  Co.  v.  Brown,  Sup.  Ct.  Miss. 

charge  began,  he  went  over  all  the  1880 ;  10  Cent.  L.  J.  856. 
circumstances  till  he  got  to  the  ob- 
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BURDEN  OF  PROOF. 


Prevalent  theory  is  that  burden  of  proof  is 
on  affirmative,  §  319. 

True  view  is  that  burden  is  on  party  under- 
taking to  prove  a  point,  §  820. 

Negatives  are  susceptible  of  proof,  §  321. 

Burden  is  properly  on  actor,  §  822. 

Party  who  sets  up  another's  tort  must  prove 
it,  §  323. 

Burden  on  prosecution  to  prove  corpus  d&- 
UcH,  §  324. 

Corpus  delicti  consists:  (1.)  of  a  criminal 
act ;  and  (2. )  of  the  defendant's  agency  in 
such  act,  §  325. 

Identification  of  body  after  death  not  essen- 
tial, §  326. 

In  infanticide,  burden  on  prosecution  to 
prove  prior  life  of  child,  §  327. 

Death  must  be  connected  with  injury,  $ 
328. 

Burden  as  to  all  essential  ingredients  of  of- 
fence is  on  prosecution,  §  329. 


Distinction  between  burden  and  presump- 
tion of  innocence,  830. 

Burden  on  defendant  of  defences  purely  ex- 
trinsic, §  331. 

So  of  licenses  and  autrefoit  acquit^  §  332. 

Alibi  not  an  extrinsic  defence,  §  383. 

Otherwise  as  to  provocation,  §  334.. 

Necessity  must  be  substantively  proved, 
§  335. 

Discussion  as  to  insanity,  §  386. 

When  sanity  is  of  essence  it  must  be  proved 
beyond  reasonable  doubt,  §  340. 

Burden  is  on  party  to  prove  what  it  is  his 
duty  to  prove,  §  341. 

License  to  be  proved  by  party  to  whom  such 
proof  is  essential,  §  342. 

Burden  of  proving  formalities  is  on  him  to 
whom  it  is  essential,  §  343. 

Court  may  instruct  jury  that  a  presump- 
tion of  fact  makes  a  primd  faoU  case, 
§  344. 


§  319.  The  same  controversy  that  is  agitated  in  civil  issues  in 
Prevalent  reference  to  the  burden  of  proof  is  agitated  in  criminal 
thar^e'  issues ;  and  in  criminal  as  well  as  in  civil  practice  the 
^""th^af  prevalent  opinion,  backed  by  high  authorities,  is,  that 
firmative.  the  question  is  to  be  determined  by  the  test  of  the 
quality  of  the  proposition  to  be  established.  An  affirmative  prop- 
osition is  to  be  proved  by  the  party  advancing  it ;  not  so  a  neg- 
ative  proposition.  Among  the  most  authoritative  exponents  of 
this  view  is  Mr.*  Best,  in  his  treatise  on  Evidence.^  "  The  gen- 
eral rule,"  he  declares,  ^^  is,  that  the  burden  of  proof  lies  on  the 
party  who  asserts  the  affirmative  of  the  issue,  or  question  in  dis- 
pute, —  according  to  the  maxim,  Ei  incumbit  probatio  qui  dicit, 
non  qui  negat ;  "  and  to  this  effect  he  cites  Mr.  Starkie  and  Mr. 

^  Best's  Evidence,  6th  ed.  869;  Whart.  on  Ev.  §  S5S. 
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Phillipps,  sustaining  his  views  by  a  copious  exposition.  The 
n^ative,  it  is  argued,  is  not  susceptible  of  proof.  An  a£Girma- 
live  proposition,  therefore,  is  the  only  kind  of  proposition  which 
a  party  can  be  called  upon  to  prove. 

§  320.  But  to  this  it  has  been  well  replied,^  that  there  is  no 
proposition  which  does  not  blend  negation  with  affir-  comct 
mation,  and  in  which  affirmation  of  one  side  does  not  ^ij^^ufe 
involve  a  denial  of  the  other  side.     An  alibu  for  in-  burden  is 

,  on  a  party 

stance,  is  at  once  a  negation  of  the  defendant  s  presence  undertake 
at  a  particular  spot  at  a  particular  time,  and  an  affirma-  pifve  a 
tion  of  his  presence  at  another  place  at  the  same  time.  ^"^^' 
Or  the  defence  of  insanity  is  in  like  manner  both  an  affirmation 
and  a  negation  —  an  affirmation  of  the  existence  of  disturbing 
mental  conditions,  a  negation  of  sanity.  Nor  is  this  all.  In 
many  cases  each  party  unites,  with  an  affirmation  on  his  part  of 
his  own  rights,  a  denial  of  the  rights  of  his  opponent ;  and  the 
affirmation  and  denial  are  so  mixed  as  to  be  incapable  of  sever- 
ance in  proof.  We  may  take  as  illustrating  the  position  cases  in 
which  the  defendant  s&t  up  as  a  bar  the  maxim  volenti  non  fit  in- 
juria. You  cannot  prosecute  me,  he  says,  because  you  consented 
to  my  taking  the  article ;  and  this  assertion  involves  two  inci- 
dents :  (1.)  An  affirmation  of  the  prosecutor's  assent ;  and  (2.) 
A  negation  of  his  right  to  maintain  a  prosecution.  And  in  like 
manner  the  prosecution's  case  in  rape  involves  an  affirmation  and 
negation.  The  affirmation  is  ^^  force,"  the  negation  is,  ^^  without 
her  consent."  These  are  logically  distinguishable  elements  of  the 
case,  but  practically  the  two  are  so  blended  that  one  cannot  be 
put  in  evidence  without  the  other.  If  the  prosecution,  in  such 
cases,  is  not  to  prove  a  negative,  then  it  is  not  to  prove  anything. 
If  the  prosecution  is  bound  to  prove  the  affirmative,  then  it  must 
necessarily  prove  the  negative  which  is  bound  up,  as  a  matter  of 
fact,  in  the  affirmative. 

§  321.  It  is  asserted,  in  defence  of  the  rule  here  contested, 
that  a  negative  cannot  be  proved,  and  hence,  scs  only   Negatives 
an  affirmative  is  provable,  on  the  affirming  party  alone  Swe  df^*'^ 
can  rest  the  burden  of  proving.*    To  this,  aside  from  the  P"^*- 
objection  already  made  that  all  affirmations  involve  negations  of 

^  Heffter,  Appendix  to  Weber,  259.        *  As  to  the  relations  of  negative  to 

affirmative  testimony  see  infra,  §  382. 
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their  contradictory  opposites,^  the  following  answer  is  to  be  made  : 
High  probability,  as  has  been  already  seen,'  is  the  best  we  can 
obtain  in  any  case ;  high  probability  may  be  reached  as  to  the 
non-existence  of  many  things  which  are  claimed  to  exist.  It 
may  be  difficult  for  me  to  prove  that  a  thing  does  not  exist  in 
all  space,  or  that  certain  occult  intents  may  not  lurk  in  the  un- 
disclosed recesses  of  a  particular  person's  heart.  But  jurispru- 
dence has  to  do  with  no  such  vague  domains.  Its  territory  is 
limited.  It  inquires  whether  in  a  particular  spot,  at  a  particular 
time,  open  to  human  observation,  a  particular  thing  existed ;  or 
whether  by  the  small  range  of  witnesses,  to  whom  a  party  at  a 
particular  time  was  visible,  he  gave  signs  of  the  suspected  intent. 
It  is  possible,  within  such  limited  range,  to  call  all  witnesses  who 
were  likely  to  have  been  at  the  given  spot,  or  observed  the  given 
person,  at  the  particular  time,  and  so  to  approach  a  negative  by 
gradually  exhausting  the  affirmative.  And  in  many  cases,  e.  g. 
when  the  disappearance  of  a  party  is  to  be  proved,  or  the  absence 
of  a  particular  thing  from  a  particular  place,  a  negative  is  the 
highest  kind  of  proof  procurable.  The  siame  remark  applies  to 
what  is  often  called  the  highest  proof  of  good  character,  —  t.  6. 
that  the  witness  has  never  heard  the  character  of  the  person  in 
question  discussed.^ 

§  822.  Aside,  therefore,  from  the  rule  we  have  elsewhere  con- 
The  bur-  sidcred,  that  the  defendant's  guilt,  in  a  criminal  pros- 
on^the**  ecution,  is  to  be  shown  beyond  reasonable  doubt,  it 
■*^'^-  may  be  stated  generally  that  in  criminal  as  well  as 

in  civil  prosecutions,  whether  the  proposition  be  affirmative  or 
negative,  the  party  against  whom  judgment  would  be  given,  as 
to  a  particular  issue,  supposing  no  further  proof  to  be  offered, 
has  on  him,  at  that  particular  period,  the  burden  of  proof,  which 
he  must  satisfactorily  sustain.^  The  burden  at  the  outset  is  on 
the  prosecution  to  make  out  the  defendant's  guilt  beyond  rea- 
sonable doubt.  If  it  succeeds  in  doing  this,  then  the  burden  is 
on  the  defendant  to  establish  reasonable  doubt  of  his  guilt,  either 
by  contradictory  proof,  or   by  proof  in  confession   and  avoid- 

^  See  Whately's  Logic,  book  ii.  c.        «  Supra,  §§  58  ei  seq. 
ii.  §  8.  *  See  Whart.  on  Ev.  §  357,  for  au- 

*  Supra,  §  7;  infra,  §  809.  thorities. 
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ance.^  We  must  remember,  at  the  same  time,  that  the  rule 
imposing  the  burden  of  proof  on  the  party  advancing  a  prop- 
oeiiion  is  a  very  different  thing  from  the  presumption  of  in- 
nocence, to  be  hereafter  discussed.^  A  defendant  has  the  pre- 
sumption of  innocence  with  him  through  the  whole  case.  The 
advanti^e  he  derives,  however,  from  the  fact  that  the  burden  is 
on  the  prosecution  to  make  out  the  points  it  advances,  is  only 
temporary.  As  soon  as  this  is  done  to  such  an  effect  as  to  sus- 
tain a  verdict  of  guilty,  then,  should  the  proof  close  at  that  point, 
the  case  goes  to  the  jury  free  from  any  presumptions  arising  from 
the  prior  imposition  of  this  burden.^  In  other  words,  the  rule 
requiring  the  actor  to  take  on  him  the  burden  of  proof  is  one 
merely  of  practice,  adopted  for  the  proper  development  of  the 
case,  and  ceases  to  operate  when  the  evidence  is  in.  The  rule 
requiring  guilt  to  be  made  out  beyond  reasonable  doubt  is  a  fun- 
damental sanction  of  the  law,  applicable  at  all  stages  of  a  trial. 
The  first  rule  concerns  the  order^  the  second,  the  weight  of 
testimony. 

§  323.  From  the  rules  settled  in  respect  to  torts  in  their  civil 
relations  we  may  obtain  aid  in  considering  the  burden   Burden  is 
of  proof  in  criminal  prosecutions.     And  with  respect  to  8°tt?ng  up 
torts,  according  to  the  Roman  law,  he  who  charges  dolus  ^'^' 
or  culpa  on  another  must  prove  such  dolus  or  culpa  ;  while  he 
who,  on  such  case  being  made  out,  sets  up  casus^  or  the  contribu- 
tory agency  of  the  plaintiff,  must  prove  such  casus^  or  contribu- 
^n  agency.^    In  our  own  law,  it  is  an  elementary  principle 
that  a  party  setting  up  a  tort  has  the  burden  on  him  to  prove 
such  tort.^     Thus,  as  is  elsewhere  more   fully  seen,  when  the 
cause  of  action  is  negligence,  the  plaintiff  must  prove  the  negli- 
gence;® when  it  is  deceit,  the  plaintiff  must  prove  the  deceit  ;7 
when  deceit  is  set  up  as  a  defence,  the  deceit  must  be  proved  by 
the  defendant.^    If,  to  a  tort,  justification  is  set  up  by  the  de* 

1  Infra,  §  830.  106;  Holbrook  v.  Bart,  22  Pick.  546  ; 

«  Infra,  §§  880,  718.  Strong  r.  Place,  4  Rob.   N.   Y.  385  ; 

*  See  Case  v.  People,  76  N.  Y.  242.  Mutual  Ins.  Co.  v.  Wager,  27  Barb. 

*  Weber,  Heflfter'a  ed.  178.  364;  Grimmeil  w.  Warner,  21  Iowa, 

*  See  Whart  on  £v.  §  857,  for  au-  11;  Oaks  v,  Harrison,  24  Iowa,  179; 
thorities.  Robinson  v.  Quarles,  1  La.  An.  460. 

*  Whart  on  Ev.  §  859.  See  Bigelow's  Cases  on  Torts,  1-59. 

^  Huchberger  v.  Ins.   Co.   5  Biss.        ^  Huchberger  v.  Ins.   Co.  5  Biss. 
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fendant,  the  burden  is  on  him  to  prove  such  justification.  And 
so  when  the  defendant,  to  an  action  for  trespass,  sets  up  proba- 
ble cause  on  his  part  to  believe  that  the  land  belonged  to  himself, 
he  must  prove  such  probable  cause.^ 

§  824.  It  used  to  be  said  that  in  cases  of  circumstantial  evidence 
the  corpus  delicti  is  to  be  proved  by  the  prosecution ; 
prosecution  but  that  it  is  otherwise  in  cases  where  the  evidence  is 
corptu  direct.  This  distinction,  however,  cannot,  as  we  have 
^*  *'  seen,  be  sustained.^  In  all  criminal  prosecutions,  no 
matter  what  may  be  the  kind  of  evidence  on  which  they  rest,  the 
burden  is  on  the  prosecution  to  prove  the  corpus  delicti.  ^^  I 
would  never,"  says  Lord  Hale,  "  convict  any  person  for  stealing 
the  goods  of  a  person  unknown,  merely  because  he  would  not 
give  an  account  how  he  came  by  them,  unless  there  were  due 
proof  made  that  a  felony  had  been  committed.  I  would  never 
convict  any  person  of  murder  or  manslaughter,  unless  the  fact 
were  proved  to  be  done,  or  at  least,  the  body  found  dead.'*  ^ 
Equally  emphatic  is  the  language  of  another  great  judge :  ^^  To 
take  presumptions,  in  order  to  swell  an  equivocal  and  ambiguous 
fact  into  a  criminal  fact,  would,  I  take  it,  be  an  entire  misappli- 
cation of  the  doctrine  of  presumptions.''  ^  And  the  Roman  law 
is  the  same :  "  Diligenter  cavendum  est  judici^  ne  supplidum 
praecipitety  antequam  de  crimine  constiterit^  ^  "  De  corpore  in- 
terfecti  necesse  est  ut  constet."  ^  The  death  in  homicide  should 
be  distinctly  proved,  either  by  inspection  of  the  body,"^  or  by 
other  evidence  strong  enough  to  leave  no  ground  for  reasonable 
doubt.^  The  test  is  applicable  to  all  crimes.  Thus  in  a  case  of 
horse-stealing,  a  mere  declaration  in  evidence  that  the  horse  had 
been  stolen  is  not  sufficient  to  prove  theft.     The  facts  must  ap- 


106;  Trenton  Ins.  Co.  v.  Johnson,  4 
Zabr.  576 ;  New  York  Ins.  Co.  v,  Gra- 
ham, 2  Duv.  506. 

^  See  cases  cited  in  Whart.  on  £y. 
§  859. 

*  See  supra,  §  11. 

«  2  Hale  P.  C.  290;  People  v.  Ben- 
nett, 49  N.  Y.  187;  Smith  v.  Com.  21 
Grat.  809;  State  v.  Keeler,  28  Iowa, 
558  ;  Brown  v.  State,  1  Tex.  Ap. 
154;  Black  v.  State,  1  Tex.  Ap.  868; 
Tyner  v.  State,  5  Humph.  888;  and 
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see,  for  an  interesting  case  on  the 
corpus  delicti  in  larceny,  R.  v.  Burton, 
24  Eng.  Law  &  Eq.  551 ;  6  Cox  C.  C. 
298. 

^  Lord  Stowell,  in  Evans  v.  Evans, 
1  Hagg.  C.  R.  105. 

'  Matth.  de  Crim.  in  Dig.  lib.  48, 
tit.  16,  c.  1. 

^  Matth.  Probat.  c.  1,  n.  4,  p.  9. 

7  1  Stark.  Evid.  575,  8d  ed.  c.  5. 

B  People  V,  Ruloff,  8  Parker  C.  R. 
401. 
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pear,  so  that  the  judge  and  jury  may  see  whether  such  facts  in 
point  of  law  amounted  to  a  felonious  taking  and  carrying  away 
of  the  property  in  question.^  In  rape,  it  is  essential  to  prove,  as 
far  as  this  is  practicable,  that  violence  was  actually  committed 
on  the  woman ;  ^  in  burglary,  that  the  house  was  actually  en- 
tered ;  ^  in  arson,  that  burning,  to  some  appreciable  extent,  actu- 
ally took  place  ;  ^  in  riot,  that  there  was  an  actual  disturbance 
of  the  public  peace.^ 

§  325.  The  corpus  delicti^  the  proof  of  which  is  essential  to 
sustain  a  conviction,  consists  of  two  things :  (1.)  a  crim-  Corpiud^- 
inal  act ;  and  (2.)  the  defendant's  agency  in  the  pro-  '****  ^^' 

^  Tjner  v.  State,  5  Humph.  388.  maier  into:  Ist  Those  which  are 
See  Mitchnm  v.  State,  11  Ga.  615.  drawn  from  the  particular  relation  of 
The  reference  to  facts,  which,  having  the  circumstance  to  the  fact  in  issue, 
in  themselves  no  bearing  upon  the  so  as  to  implicate  a  particular  person 
guilt  or  innocence  of  the  party,  is  either  as  a  participant  in  the  crime, 
important  as  leading  to  inferences  in  or  as  a  possessor  of  information  in 
regard  to  it,  is  called  in  Germany  regard  to  it;  e,  ^.  where  a  knife,  the 
*'  indicatory  evidence."  On  this  point  possessor  of  which  is  known,  is  found 
the  curious  are  referred  to  Mittermaier  at  the  loctu  in  qtut,  2d.  Those  which 
von  Beweise,  p.  402;  Martin,  in  set  out  from  general  observations  of 
Demme's  Annalen  des  Criminalrechts,  human  nature,  inducing  suspicion 
voL  iii.  p.  215;  Bauer,  Theorie  des  against  particular  individuals,  by  rea- 
Anzeigenbeweises ;  Quistorp  Grunds,  son  of  particular  moral  qualities,  mo- 
sec.  676;  Henke  Darstellung,  sec.  99 ;  tives,  information,  skill,  or  demeanor; 
Tittman  Handb.  iii.  p.  495 ;  Kitka  Be-  e,  g.  suspicions  on  the  grounds  of  en- 
weisler,  p.  IS.  Of  the  old  jurists,  see  mity  towards  the  deceased,  or  inter- 
Blanci  de  indiciis,  Yenet.  1545;  Bruni  est.  See  also  Archiv.  des  Criminals, 
Guido  de  Suzaria  de  indiciis  et  tor-  xiv.  p.  587.  There  is  also  a  distinc- 
tura,  Lugd.  1546;>Crusuis  de  tortura  tion  between  immediate  indications 
et  indiciis,  Francof.  1704;  Menochius  (Bayl  Beitrage  zum  Criminale,p.  215; 
de  Prnsumt.  Colon.  1686  ;  Tabor  de  Bentham,  traits  i.  p.  313),  which  au- 
indiciis  delict,  Giess.  1767;  Cocieji  de  thorize  the  inference  in  regard  to  the 
fallae,  Crim.  indie,  in  ejus  exeri.  cur.  fact,  without  the  intervention  of  other 
p.  1.  aro.  75 ;  Reinhardt  de  eo  quod  circumstances,  and  mediate  ones, 
circa  reum  ex  Prsesumt.  Convinc  et  which  only  prove  such  facts  from 
Cond.  Just  est  Erford,  1732;  Woltaer  which  a  further  inference  can  be 
femiol,  Crim.  quaed  Capita  Ital.  1790;  drawn,  in  regard  to  the  very  matter 
Fuettman  de  Lubrico  indie.  Indol.  at  issue;  e.  g,  approval  of  the  crime, 
Lips.  1785;  Nani  de  indiciis  eorum-  which  leads  to  the  inference  of  a  dis- 
que  Ususu,  Ticin.  1781 ;  Pagono  log-  position  to  commit  it. 
ica  de  Probabili  Applicata  a  Guidizi  ^  Whart  Crim.  Law,  8th  ed.  §§  551 
Crimin.  Milan,  1806;  Heinroth  in  Hit-  et  seq. 
zig's  Zeitzschrift,  No.  42.  See  also  '  Ibid.  §§  759  et  seq, 
Wills's  Essay  on  the  Rationale  of  Cir-  ^  Ibid.  §§  825  et  seq, 
cumstantial  Evidence.  Indications  in  '  Ibid.  §§  1533  et  seq. 
this  relation  are  divided  by  Mitter.  227 
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M8t8:(i.)of  duction  of  such  act.^     With  respect  to  the  former  of 

a  cnminal  '■ 

act;  and  these,  it  is  the  established  rule  that  the  facts  which 
defend-  are  the  basis  of  the  corp^is  delicti  form  a  distinct  in- 
^^in  8i^h'  gi'^ient  in  the  case  of  the  prosecution,  to  be  established 
^^-  beyond  reasonable  doubt.     In  homicide,  for  instance, 

the  fact  of  death  should  be  shown,  either  by  witnesses  who  were 
present  when  the  murderous  act  was  done,  or  by  proof  of  the 
body  haying  been  seen  dead ;  ^  or,  at  all  events,  that  fragments 
of  it,  if  in  a  state  of  decomposition  or  disintegration,  should  be 
identified.^    Lord  Coke  illustrates  the  policy  of  this  rule  by  cit- 

^  R.  o.  Bardett,  4  B.  &  Aid.  1,  95 ;  id  se  facturum  iactaverit,  sed  qui  ipso 

U.  S.  V.  McGiae,  1   Curtis  C.  C.  1  ;  facto  fugae  initium  mente  deduxerit 

Com.  V.  McKie,  1  Gray,  61 ;  People  v ideo  fagitiTum  quoque,  et  erro- 

Eennedy,  32  N.  Y.  141 ;  People  v.  nem  non  secundum  propositionem  so- 
Bennett,  49  N.  Y,  137;  Maher  r.  Peo-  lam,  sed  cum  aliquo  actu  intelligi  cou- 
ple, 10  Mich.  212;  Com.  v.  Johnson,  stat.  can.  14.  Caus.  38.  qu.  3.  Dist.  i. 
29  Grat.  811.  See  this  illustrated  in  de  poenit.  [See,  at  the  same  time, 
Pitts  v.  State,  43  Miss.  472;  and  see  can.  29.  eod.  Si  propterea  non  fads 
further  infra,  §§  329,  683.  (As  to  furtum,  quia  times,  ne  videaris,  intus 
presumption  of  continuance  of  life  fecisti,  in  corde  fecisti:  furti  teneris, 
see  infra,  §  810.)  The  latter  feature,  et  nihil  tulisti.  can.  30.  eod.  Si  cui 
namely,  criminal  agency,  is  often  lost  etiam  non  contingat  facultas  concum- 
sight  of,  hut  is  as  essential  as  is  the  hendi  cum  coniuge  aliena,  planum  ta- 
object  itself  of  crime.  Acts^  in  some  men  aliquo  modo  sit,  id  eum  cupere, 
shape,  are  essential  to  the  carpus  de-  et,  si  potestas  detur,  facturum  esse, 
lictiy  so  far  as  concerns  the  guilt  of  the  non  minus  reus  est,  quam  si  in  ipso 
party  accused.  A.  may  have  designed  facto  deprehenderetur.]  Comp.  Taci- 
the  death  of  the  deceased,  yet  if  that  tus  Annal.  xi.  4.  Vocantur  post  haec 
death  has  been  caused  by  another,  A.,  patres,  pergitqne  Suilius  addere  reos 
no  matter  how  morally  guilty,  is  not  equites  Romanos  illustres,  quibus  Pe- 
amenable,  if  he  has  done  and  advised  tra  cognomentum,  at  caussa  necis  ex 
nothing  in  respect  to  the  death,  to  .eo,  quod  domum  suam  Mnesteris  et 
the  penalties  of  the  law.  Gellius  vii.  Poppaeae  congressibus  praebuissenfe. 
3.  Facta  sola  censenda  dicit  (M.  Yerum  noctumae  quietis  species  alteri 
Cato)  atque  in  indicium  vocanda,  sed  obieota,  tamquam  vidisset  Claudium 
Toluntates  nudas  inanesque  neque  le-  spicea  corona  evinctum,  spicis  retro 
gibus  neque  poenis  fieri  obnoxias.  conversis :  eaque  imagine  gravitatem 
Grellius  vii.  8.  The  Roman  law  annonae  dixisset.  Quidam  pampi- 
speaks  expressly  to  this  point:  L.  18.  neam  coronam  albentibus  foliis  visam, 
D.  de  poen.  (48.  19.)  Cogitationis  atque  ita  interpretatum  tradid«ire,  ver- 
poenam  nemo  patitur.  L.  53.  §  2.  D.  gente  autumno.  mortem  principis  os- 
de  verb.  sign.  (50.  16.)  ...  .  nee  tendi.  Hind  baud  ambigitur  qnali- 
consilium  habuisse  noceat,  nisi  et  fac-  cumque  insomnio,  ipsi  fratrique  per- 
tum  secutum  fuerit.  L.  225.  D.  eod.  niciem  allatam. 
Fugitivus  est  non  is,  qui  solum  consi-  ^  See  RulofFv.  People,  58  N.  Y.  179. 
lium  fugiendi  a  domino  suscepit,  licet  '  This  was  done,  as  will  presently 

228 
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• 

ing  a  trial,  where  an  uncle  being  unable  to  account  for  the  dis- 
appearance of  a  niece  of  whom  he  had  the  bringing  up,  was  exe- 
cuted for  her  murder,  though  it  afterwards  appeared  that  she 
had  fled  from  home,  to  which,  in  fact,  after  a  lapse  of  some  years, 
she  returned  ;  and  Doctor  Hitzig  gives  sevei*al  illustrations  to  the 
same  effect.^  Lord  Hale  tells  us  that  in  his  own  time,  after  the 
party  charged  was  convicted  and  executed,  the  ^^  deceased  "  re- 
turned from  sea,  where  he  had  been  sent  against  his  will  by  the 
accused,  who,  though  innocent  of  the  murder,  was  not  entirely 
blameless.^  In  our  own  country,  the  alleged  victim  in  a  con- 
spicuous case  made  his  appearance  just  in  time  to  save  a  person 
who  had  been  indicted  for  murdering  him,  and  who  actually  had 
made  a  confession  of  guilt,  from  being  hung.^ 

§  326.  Should  the  decease  be  satisfactorily  proved,  the  identi- 
fication of  the  body  after  death  may  be  dispensed  with.* 
Thus,  in  a  case  in  England,^  the  prisoner,  a  seaman  on  tion  of 
board  of  the  ship  Eolus,  was  charged  with  the  murder  death  not 
of  his  captain.     The  firat  count  of  the  indictment  al-   ••*®°***^- 
leged  the  murder  to  have  been  committed  by  a  blow  from  a  large 
piece  of  wood,  and  the  second  by  throwing  the  deceased  into  the 
sea.     It  appeared  in  evidence  that  while  the  ship  was  lying  off 
the  coast  of  Africa,  where  there  were  several  other  vessels  near, 
the  prisoner  was  seen  one  night  to  take  the  captain  up  in  his 
arms  and  throw  him  into  the  sea,  after  which  he  was  never  seen 
or  heard  of ;  but  that  near  the  place  on  the  deck  where  the  cap- 
tain was  seen  was  found  a  billet  of  wood,  and  the  deck  and  part 

be  seen,  in  the  Webster  case,  where  pare  Com.  v.  Costley,  118   Mass.  1; 

cremation  had  been  attempted  by  the  Wilson  v.  State,  48  Tex.  472. 

defendant,  by  identification  of  teeth  ^  Der  neue  Pitoval,  &c. 

by  a  dentist.    To  the  same  point  may  ^  2  Hale  P.  C.  290.   See  also  Best's 

be  cited,  R.  v.  Clewes,  4  C.  &  P.  221 ;  Theory,  App.  Case  5. 

2  Wh.  &  Sl  Med.  J.  §  1237;  Udder-  <  Boom's  case,  1  Greenl.  £▼.  §  214. 

zook  V,  Com.  76  Penn.  St.  840.  Infra,  §  804. 

In  McCulloch  V.  State,  48  Ind.  109,  ^  R.  v.  Burton,  1  Dears.  C.  C.  284; 

it  was  held  a   suf^clent  prima  facie  R.  v.  Douglass,  1  Mood.  C.  C.  480; 

case  of  identification  that  a  skeleton,  and  cases  cited  infra,  §  804.     An  ar- 

corresponding  in  age  and  sex  with  the  tide  discussing  the  topic  in  the  text 

deceased,  had  been  found  on  a  spot  will  be  found  in  10  Cent.  L.  J.  164 

where  the  deceased  may  have  been  (Feb.  29,  1880). 

placed.     As  to  identification  see  fur-  *  R.  v.  Hindmarsh,  2  Leach,  648. 
ther  supra,  §  20;  infra,  §  806.     Com- 
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§  326.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  VIIL 

of  the  prisoner's  dress  were  stained  with  blood.  On  this,  it  was 
objected  by  the  prisoner's  counsel  that  the  corpus  delicti  was  not 
proved,  as  the  captain  might  have  been  taken  up  by  some  of  the 
neighboring  vessels ;  but  the  court,  although  they  admitted  the 
general  rule  of  law,  left  it  to  the  jury  to  say  upon  the  evidence, 
whether  the  deceased  was  not  killed  before  the  body  was  cast 
into  the  sea,  and  the  jury  being  of  that  opinion,  the  prisoner  was 
convicted  and  executed.^  But  something  more  than  mere  disap- 
pearance must  be  shown.  In  an  English  case  a  woman  was  tried 
for  the  murder  of  her  child,  aged  sixteen  days,  the  evidence  be- 
ing that  she  was  proceeding  from  Bristol  to  Llandogo,  and  was 
seen  near  Tintem,  with  the  child  in  her  arms,  at  six  P.  M. ;  that 
she  arrived  at  Llandogo  between  eight  and  nine  P.  M.,  without 
the  child  ;  which  was  not  afterwards  heard  from.  It  was  held, 
that  she  must  be  acquitted,  as  she  could  not  by  law  either  be 
called  upon  to  account  for  her  child,  or  to  say  where  it  was,  un- 
less there  was  evidence  to  show  that  the  child  was  actually  dead.^ 
On  the  other  hand,  in  a  remarkable  case  in  Missouri,  tried  in 
1859,  the  prisoner's  confession  that  he  drowned  his  wife  was 
held  sufficient  proof  of  her  death,  without  any  evidence  that  the 
body  was  seen  after  death ;  but  in  this  case  there  were  other 
facts  from  which  a  killing  could  be  inferred.^ 

1  SeeU.  S.  ».  Williams,  1  Clifford,  People   v.   Wilson,  8   Parker   C.  R. 

5.     See  also  Stocking  v.  State,  7  Ind.  199. 
826.  When  the  head  of  the  murdered 

^  R.  V.  Hopkins,  8  C.  &  P.  591  —  man  having  heen  found  severed  from 

Abinger.  the  body,  and  taken  by  a  physician, 

*  State  V.  Lamb,  28  Mo.  218.     See  was  preserved  in  alcohol  and  exhib- 

U.  S.  V.  Williams,  1  Clifford,  5.  ited  at  the  trial,  it  was  held  compe- 

A  brother  of  the  deceased,  on  a  tent,  to  rebut  this  evidence,  for  an 
trial  for  murder,  testified  that,  five  expert  to  state  the  character  of  the 
months  after  the  alleged  murder,  he  changes  produced  by  death,  and  to 
saw  a  body  claimed  to  be  the  body  of  explain  how  far  such  changes  had 
the  deceased,  and  examined  it;  and  acted  on  the  head  in  question,  but 
he  testified  to  several  points  of  re-  not  to  answer  whether  it  was  possible 
semblance.  He  was  asked  by  the  to  identify  the  head.  State  v.  Yin- 
prosecution  whether  it  was,  in  his  cent,  24  Iowa,  570.  Supra,  §  312. 
opinion,  the  body  of  the  murdered  Mr.  Bentham  suggests  the  illustra- 
man.  It  was  held  that  the  question  tion  of  the  decomposition  of  the  body 
was  incompetent,  the  matter  being  in  lime,  or  by  any  other  of  the  known 
for  the  jury,  the  body  having  been  chemical  menstrua,  or  of  its  being 
much  decomposed,  and  he  having  submerged  in  an  unfatbomable  part 
stated  all  the  points  of  resemblance,  of  the  sea,  and  asks  whether  in  such 
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CHAP.  Vni.J  BURDEN  OF  PROOF  :   CORPUS  DELICTI.  [§  328. 

§  327.  The  weight  of  authority  now  'clearly  is  that,  in  cases 
of  allee^ed  infanticide,  it  must  be  established  that  the  ^  .^ 

,  ,  ,  ,  ,  Life  must 

child  had  acquired  an  independent  circulation  and  ex-  be  proved 
iatence,  and  it  is  not  enough  that  it  had  breathed  in   in  infanti- 
the  course  of  its  birth ;  ^  and  an  eminent  and  humane  ^*  ^' 
American  judge  extended  the  rule  requiring  proof  of  life  at  the 
time  of  the  act  to  the  case  of  a  child  some  months  old,  whom 
the  mother,  during  an  attack  of  puerperal  fever,  had  thrown  out 
of  the  window  of  a  steamboat.^     If,  however,  a  child  has  been 
wholly  born  and  is  alive,  it  is  not  essential  that  it  should  have 
breathed  at  the  time  it  was  killed ;  as  many  children  are  born 
alive,  and  vet  do  not  breathe  for  some  time  after  birth.^ 

§  328.  It  does  not  follow  that  because  a  person  is  wounded 
and  dies,  the  death  is  necessarily  caused  by  the  wound ;  and  the 

a  case,  when  the  homicide  ie  proved  smell  in  the  street.    Bemis's  Report 

aliunde^  the  defendant  is  to  be  acquit-  of  Webster  case,    69.     Dr.  Jackson 

ted.     BenUiam,  Jud.  Ev.  234.  says  "  that  the  flesh  of  a  human  body, 

On  the  trial  of  Dr.  Webster  for  if  cut  up  into  small  pieces  and  boiled 

the  murder  of  Dr.  Parkman,  the  evi-  in  potash,  might  be  dissolved  in  two 

dence   was  that  in  the  furnace  at-  or  three   hours.     Next  to  this,   the 

tached  to  the  defendant's  laboratory  best  substance  used  in  dissolving  or 

were    found    portions   of    lime    and  disposing  of  a  human  body  would,  I 

blocks  of  mineral  teeth.    These  frag-  should  think,  be  nitric  acid ;  and  the 

ments,  together  with  others  elsewhere  difficulty  or  danger  attendant  upon  its 

found,  having  been  collected,  were  use,  so  far  as  the  evolution  of  noxious 

identified  as  those  of  Dr.  Parkman,  vapor  is    concerned,   would    depend 

the  teeth  having  been  declared  by  a  upon  the  degree  of  heat  applied.    If 

dentist  to  be  parts  of  a  set  made  for  a  gentle  heat  were  used,  very  little 

the  deceased.    It  was  evident  that  an  nitrous  acid  would  be  given  off;  but 

attempt  had  been  made  to  destroy  the  if  the  acid  were  boiled  there  would 

body  by  fire  or  other  chemical  agency,  be  a  great  deal,  though  the  dissolu- 

and    the    testimony    of    experienced  tion  of  the  body  would  be  most  rapid 

medical  gentlemen  was    taken  with  at  a  boiling  temperature."    Bemis's 

reference  to  this  point.    Dr.  Strong  Report  of  Webster  case,  75-6.    It  is 

testified  that  he  had  frequently  found  clear  that  in  such  cases  the  corpus 

it  necessary  to  get  rid  of  the  remains  delicti  may  be  proved  inferentially. 

of  a  subject  by  fire;  and  that  upon  Ibid.;  State  o.  Williams,  7  Jones  (N. 

one  occasion,  wishing  to  consume  the  C),  446. 

flesh  of  the  body  of  a  pirate,  he  had        ^  Wills,  p.  205;  R.  v.  Poulton,  5  C. 

placed  it  upon  a  large  wood  fire,  and  &  P.  329;  2  Wh.  &  St.  Med.  Jur.  § 

succeeded  in  concluding  the  operation  128;  Whart.  Crim.  Law,  8th  ed.  §  445. 
in  the  course  of  one  night,  and  the        *  U.  S.  v.  Hewson,   7  Bost.  Law 

forenoon  of  the  next  day,  although  Rep.  361,  Story,  J.;  though  see  Com. 

called  upon  during  that  time  by  the  v.  Harman,  4  Barr,  269. 
police  to  know  what  made  such  a        '  See  R.  v»  Brain,  6  C.  &  P.  350. 
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EVIDENCE  IN  CRIMINAL  CASES. 


[chap.  VIII. 


burden  in  such  cases  is  on  the  prosecation  to  show  beyond  rea- 
Death  must  sonable  doubt  that  the  wound  in  question  produced  the 
ed  ^th^^  death.i  It  may  happen,  also,  where  poison  has  been 
iDjiuy.  administered,  that  death  resulted  from  natural  causes.' 
The  presence  of  poison  may  be  ascertained  from  the  symptoms 
during  life,  the  post-mortem  appearances,  the  moral  circum- 
stances, and  the  discovery  of  the  existence  of  poison  in  the  body, 
in  the  matter  ejected  from  the  stomach,  or  in  the  food  or  drink 
of  which  the  sufferer  has  partaken.^  And  to  this  should  be  added 
proof  that  the  poison  thus  received  into  the  system  was  the  cause 
of  death.* 

§  829.  When  the  defence  consists,  not  in  confession  and  avoid- 
ance, but  in  the  traverse  of  some  essential  fact  relied 
on  by  the  prosecution,  the  burden  of  proof,  as  has  al- 
ready been  noticed,  is  on  the  prosecution  to  satisfy  the 
jury  that  its  case  is  made  out.^  Thus  on  an  indictment 
for  assault  and  battery,  when  malice  or  wantonness  is 
set  up  by  the  prosecution,  the  burden  is  on  the  prosecution  to 
show  that  the  assault  was  unjustifiable.®  So  where  a  particular 
intent  is  in  dispute,  in  similar  cases,  it  must  be  proved  by  the 
prosecution,^  and  the  inference  of  intent  is  to  be  made  from  the 
facts  in  evidence  in  the  whole  case.^  On  an  indictment  for  seduc- 
tion, the  chastity  of  the  prosecutrix  being  at  issue  must  be  shown 
by  the  prosecution ;  ^  and  in  like  manner  the  burden  of  malice  in 
cases  of  murder  is  on  the  prosecution ;  ^^  and  the  burden  of  prov- 
ing time  is  on  the  prosecution,  in  all  cases  in  which  time  is  essen- 
tial, as,  for  instance,  when  a  question  arises  as  to  the  statute  of 


Burden  as 
to  all  e8< 
sential  in- 
gredients 
of  offence 
is  on  pros- 
ecution. 


^  As  to  causal  relation  see  Whart. 
Crim.  Law,  8th  ed.  §§  152  et  seg. 

»  Infra,  §  790;  Wills  on  Circum. 
Ev.  209. 

<  2  Wh.  &  St.  Med.  J.  §§  821, 1022. 

*  Infra,  §§  787-92. 

B  Starkie  on  £y.  486  ;  R.  v.  Bur- 
dett,  4  B.  &  Aid.  1,  95;  Case  v.  Peo- 
ple, 76  N.  Y.  242;  Turner  v.  Com.  86 
Penn.  St.  54 ;  Com.  v,  Johnson,  29 
Grat.  817  ;  Farris  v.  Com.  14  Bush, 
862;  Algheri  v.  State,  25  Miss.  584; 
Bowler  v.  State,  41  Miss.  570;  but  see 
State  V.  Vincent,  24  Iowa,  750. 
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•  Supra,  §  825;  Com.  v.  McKie,  1 
Gray,  61.  See  R.  v.  Allen,  1  Mood. 
C.  C.  154;  Com.  v.  Kimball,  24  Pick. 
866 ;  Com.  v.  Dana,  2  Met.  840 ;  Peo- 
ple V.  Kennedy,  82  N.  Y.  141;  People 
V.  Bennett,  49  N.  Y.  187;  Bennett  & 
Heard  Lead.  Cas.  856. 

'  U.  S.  y.  McGlue,  1  Curtis  C.  C.  1. 

•  Infra,  §  784. 

•  West  V,  State,  1  Wis.  209.  See 
Crilley  V.  State,  20  Wis.  231 ;  but  see 
Slocum  V,  People,  90  111.  274. 

w  Infra,  §   721 ;  Farris  f».  Com.  14 
Bush,  862. 


CHAP,  vni.] 


BURDEN  OF  PROOF. 


[§  880. 


limitations.^  The  principle  is,  that  the  burden  is  on  a  party  to 
proYe  all  matters  which  bear  such  a  relation  to  his  case  that,  if  he 
should  omit  to  prove  them,  the  verdict,  if  the  trial  stopped  at 
that  particular  point,  would  go  against  him.^ 

As  will  be  hereafter  seen,  when  there  is  doubt  as  to  malice,  on 
a  trial  of  an  indictment  containing  a  non-malicious  as  well  as 
malicious  offence,  the  proper  course  is  to  find  for  the  non-malici- 
ous offence.* 

§  830.  We  are  sometimes  told  that  after  a  primd  facie  case  on 
part  of  the  prosecution  the  burden  of  proof  shifts  to  the 
defence.  But  this  involves  two  errors:  (1.)  the  defence  to  be  din- 
is  not  required  to  take  up  any  burden  until  the  prosecu-  from  pre- 
tion  has  made  out  a  case  suflScient  to  support  a  verdict.  *"™p"^°- 
The  prosecution  cannot  say,  ^^  I  have  made  out  an  imperfect 
case ;  the  defendant  must  now  go  on  and  fill  up  the  gaps  I  have 
left."  When  the  prosecution  is  through  its  case,  then  the  de- 
fendant is  entitled  to  an  acquittal  if  the  case  of  the  prosecution  is 
not  made  out  beyond  reasonable  doubt.  When  this  is  done,  then, 
but  not  before,  can  the  defendant  be  called  upon  for  his  defence. 
(2.)  "  Burden  of  proof  "  is  here  confounded  with  the  presump- 
tion of  innocence,  which  it  requires  proof  beyond  reasonable 
doubt  to  overcome.  But  *' burden  of  proof"  is  a  very  different 
thing,  as  we  have  just  seen,  from  the  presumption  of  innocence.^ 
The  first,  to  state  once  more  this  important  distinction,  is  a 
formal  rule  confined  to  determining  the  order  in  which  the 
proofs  are  to  be  brought  forward  ;  a  rule  which  ceases  to  apply 
as  soon  as  a  party  has  introduced  proof  sufficient  to  entitle  him 
to  a  verdict.  The  second  is  a  substantial  rule,  operating  dur- 
ing the  whole  trial,  and  continuing  to  operate  until  the  case  is 
finally  determined.^ 


^  Gove  V,  State,  58  Ala.  391. 

As  to  contributory  negligence  see 
Cooi.  r.  Boston  R.  R.  126  Mass.  66. 

*  State  r.  Flye,  26  Me.  816;  People 
r.  Stokes,  53  N.  T.  164;  Turner  v. 
Com.  86  Penn.  St.  54;  State  v.  Wingo, 
66  Mo.  181;  Henderson  v.  State,  14 
Tex.  508;  State  v.  McCluer,  5  Nev. 
182 ;  and  cases  cited  in  prior  notes  to 
this  section. 

<  Infra,  §  721. 


*  Supra,  §  822. 

»  R.  r.  Allen,  1  Mood.  C.  C.  154; 
Com.  r.  Kimball,  24  Pick.  866;  Com. 
V,  Clark,  2  Met.  (Mass.)  24 ;  Com.  v. 
Dana,  2  Met.  (Mass.)  340.  Compare 
Bennett  &  Heard  Lead.  Cas.  356 ; 
West  17.  State,  1  Wis.  209;  Crilley  v. 
State,  20  Wis.  209  ;  Henderson  v. 
State,  14  Tex.  508;  State  v.  McCluer, 
5  Nev.  182.     Supra,  §  825. 

The  question  is  discussed  in  an  ar- 
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§  881.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  Vm. 

§  331.  Where  the  prosecntion  makes  out  such  a  csise  as  woald 
Extrinsic  sustain  a  verdict  of  guilty,  and  the  defendant  offers  ev- 
be  mad^e'^  idence,  the  burden  is  on  him  to  make  out  the  defence, 
out  by         whatever  it  may  be,  that  he  presents.     He  becomes  the 

preponder-  i     i        -•  .  i  .  i  t   i  * 

Alice  of  actor^  and  the  duty  is  on  bim  to  make  good  by  proof 
^^^ '  the  points  he  asserts.  When,  however,  his  proof  has 
been  adduced,  a  new  and  complicated  question  arises.  Is  it  suf- 
ficient  for  him  if  he  raises  a  reasonable  doubt  as  to  the  defence 
he  advances  ?  Or  must  he  establish  this  defence  by  a  preponder- 
ance of  proof  in  order  to  entitle  him  to  an  acquittal  ?  And  in 
answer  to  this  question  we  may  say,  in  the  first  place,  that  when 
the  case  of  the  prosecution  is  admitted,  and  the  defence  is  one 

tide  in  the  Forum  for  April,  1875.  In  part  of  the  government,  —  so  as  to 
Com.  p.  Knapp,  10  Pick.  477;  Com.  withhold  that  part  of  the  proof  which 
t;.  Stow,  1  Mass.  54,  it  is  intimated  may  bear  in  his  favor.  But  further: 
that  when  a  principal's  conviction  is  the  rule  of  the  burden  of  proof  cannot 
averred  by  record,  the  accessary  must  be  made  to  depend  upon  the  order  of 
show  the  principal's  innocence  beyond  proof,  or  upon  the  particular  mode  in 
reasonable  doubt.  Compare  State  v.  which  the  evidence  in  the  case  is  in- 
Holme,  54  Mo.  158;  Kingen  v.  State,  troduced.  It  can  make  no  difference* 
45  Ind.  518.  On  the  general  question  in  this  respect,  whether  the  evidence 
of  reasonable  doubt  see  supra,  §  1.  comes  from  one  party  or  the  other. 
'*  Now  in  a  case  of  this  sort,"  says  In  the  case  supposed,  if  it  is  left  in 
Bigelow,  J.,  when  discussing  this  doubt,  on  the  whole  evidence,  whether 
point  in  Massachusetts  (Com.  v.  Mc-  the  act  was  the  result  of  accident  or 
Eie,  1  Gray,  61),  **  if  the  evidence  design,  then  the  criminal  charge  is 
offered  by  the  government  leaves  it  left  in  doubt.  Suppose  a  case  where 
doubtful  whether  the  injury  was  the  all  the  testimony  comes  from  the  side 
result  of  accident  or  design,  there  can  of  the  prosecution.  The  defendant 
be  no  question  of  the  right  of  the  de-  has  a  right  to  say  that  upon  the  proof » 
fendant  to  an  acquittal,  because  it  is  so  introduced,  no  case  is  made  against 
left  doubtful  whether  any  criminal  act  him,  because  there  is  left  in  doubt  one 
was  committed.  But  can  the  govern-  of  the  essential  elements  of  the  offence 
ment,  in  such  a  case,  on  proving  sim-  charged,  namely,  the  wrongful,  un- 
ply  the  injury  to  the  person,  rest  their  justifiable,  unlawful  intent  The 
case,  and  call  on  the  defendant  to  as-  same  rule  must  apply  where  the  evi- 
sume  the  burden  of  the  proof  and  dence  comes  from  both  sides,  but  re- 
satisfy  the  jury  that  it  was  accidental,  lates  solely  to  the  original  transaction 
or  else  submit  to  a  conviction?  If  so,  constituting  the  alleged  criminal  act, 
then  a  criminal  charge  can  always  be  and  forming  part  of  the  res  gestae.'* 
shown  by  proving  part  of  a  transac-  See  also  Judge  Wells's  charge  in 
tion,  and  the  burden  of  proof  can  be  Com.  v.  Sturdevant,  Appendix  Whart. 
shifted  upon  the  defendant,  by  a  care-  on  Horn, 
ful  management  of  the  case  on  the 
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exclusively  of  avoidance,  then  this  defence  must  be  made  out  by 
the  defendant  by  a  preponderance  of  proof.^ 

§  332.  What  defences,  however,  are  so  extrinsic  as  to  require 
to  support  them  a  preponderance  of  proof,  as  distin-   g^  ^f  n, 
guished  from  those  defences  as  to  which  it  will  be  suf-  ««»)««**"* 

o    ^  auirtfou 

ficient  for  an  acquittal  to  throw  a  reasonable  doubt  on  flc^«<- 
the  case  of  the  prosecution  ?  And  the  first  answer  is  that  the 
principal  illustrations  of  the  first  class,  L  e.  defences  which  the 
defendant  must  establish  by  preponderance  of  proof,  are  licenses 
or  authorizations  from  the  State,^  and  pleas  of  autrefois  acquit.^ 
§  333.  It  has  been  said  that  an  alibi  is  so  far  a  confession  and 
avoidance  that  it  must  be  proved  by  a  preponderance  of  proof .^ 
But  an  alihi  not  only  goes  to  the  essence  of  guilt,  but  it  trav- 
erses one  of  the  material  averments  of  the  indictment,  that  the 
defendant  did  then  and  there  the  particular  act  charged.  To  hold 
that  though  the  defendant  casts  reasonable  doubt  on  the  aver- 
ment of  his  cooperation  in  the  guilty  act,  he  must  be  convicted 
unless  he  establishes  such  non-cooperation  by  a  preponderance 
of  proof,  is  to  fall  into  the  error  above  noticed  of  confounding 
burden  of  proof  with  presumption  of  innocence.  Undoubtedly  if 
the  prosecution  makes  out  a  case  sufficient  to  secure  a  verdict  of 
conviction,  then  the  burden  is  on  the  defendant  to  prove  his  de- 
fence. But  when  his  proof  is  in,  then  the  final  question  is,  are 
the  essential  averments  of  the  indictment  proved  beyond  reason- 
able doubt?  And  among  these  essential  averments  is  the  de- 
fendant's participation  in  the  act  charged.^ 

^  R.  p.  Turner,  5  M.  &  S.  206;  R.  Bodine,  1  Edm.  Sel.  Cas.  36.  Compare 

r.  Burdett,  4  B.  &  Aid.  95;  Blatch  v.  Barrett,  in  re,  28  Up.  Can.  Q.  B.  561. 

Archer,  Cowper,  66;  R.  v.  Brannan,  ^  See  cases  cited  to  §  SSI.    Infra,  § 

6  C.  &  P.   326;  Smith  v.  Jeffries,  9  S42. 

Price,  257;  U.  S.  r.  Hay  ward,  2  Gall.  »  Infra,  §§  570-593. 

485;  State  r.  Crowell,  25  Me.  171;  ^  See  State  v.  Davidson,  30  Yt.  377; 

Sheldon  v.  Clark,  1  Johns.  513;  State  Com.  v.  Webster,  5  Cush.  124;  Fife 

V.  Morrison,  3  Dev.   299;  Grening  v,  v.  Com.  20  Penn.   St.  429;  Creed  v. 

State,  1  McCord,  573;  Farrel  v.  State,  People,  81  111.  565;  State  v.  Vincent, 

32  Ala.  557;  Wheat  v.  State,  6  Mo.  24  Iowa,  570. 

455;  State  v,  Lipscomb,  52  Mo.  32;  *  Turner  v.  State,  86  Penn.  St.  54; 

Black  V.   State,   1   Tex.   App.    368;  Toler  v.  State,  16  Oh.  St.  583;  Binns 

Hopper  V.  State,  19  Ark.  143.    Contra^  v.  State,  46  Ind.  811 ;  Howard  v.  State, 

Mehan  V.  State,  7  Wis.  670;  Com.  v.  50    Ind.    190;   State  v.  Hardin,   46 

Thurlow,    24  Pick.  374,  qualified  in  Iowa,  623;  State  v.  Henry,  48  Iowa, 

Com.  v.Boyer,  7  Allen.  806;  People  v.  403;  Pollard  v.  State,  53  Miss.  410; 
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§  334.  Provocation,  also,  as  a  defence  which  goes  to  negatire 
So  of  proy    premeditation  and  malice,  must  be  regarded  as  travers- 
'  ing  essential  ingredients  of  all  offences  which  require 


ocation. 


Thompson  v.  State,  5  Humph.  188; 
State  V,  Waterman,  1  Nev.  59S. 

The  argument  in  the  text  is 
strengthened  by  R.  v.  Hilditch,  5  C. 
&  P.  299,  where  it  was  held  that  when 
alibi  was  set  up  the  prosecution  could 
not  rebut  by  dbputing  the  o/ii&t,  since 
proof  that  the  defendant  was  at  the 
spot  at  the  time  was  part  of  the  prose- 
cution's case.  But  the  prosecution  can 
rebut  by  proving  a  confession  to  the 
contrary  by  defendant  R.  v.  Fin- 
don,  6  C.  &  P.  132. 

Chief  Justice  Shaw,  in  his  charge 
in  the  Webster  case  (Bemis's  ed.  p. 
429;  5  Cush.  124),  while  using  lan- 
guage frequently  quoted  to  sustain  the 
position  that  an  alibi  must  be  proved  by 
a  preponderance  of  proof,  says  nothing 
inconsistent  with  the  rule  that  when 
the  evidence  is  all  in,  every  essential 
element  of  the  cabe  is  to  be  made  out 
beyond  reasonable  doubt  The  fol- 
lowing is  the  passage  referred  to  :  — 

*'  This  is  a  defence  often  attempted 
by  contrivance,  subornation,  and  per- 
jury. The  proof,  therefore,  offered  to 
sustain  it  is  to  be  subjected  to  a  rigid 
scrutiny,  because,  without  attempting 
to  control  or  rebut  the  evidence  of 
facts  sustaining  the  charge,  it  attempts 
to  prove  affirmatively  another  fact 
wholly  inconsistent  with  it;  and  this 
defence  is  equally  available,  if  satis- 
factorily established,  to  avoid  the  force 
of  position,  as  of  circumstantial  evi- 
dence. In  considering  the  strength 
of  the  evidence  necessary  to  sustain 
this  defence,  it  is  obvious  that  all 
testimony  tending  to  show  that  the 
accused  was  in  another  place  at  the 
time  of  the  offence  is  in  direct  conflict 
with  that  which  tends  to  prove  that 
he  was  at  the  place  where  the  crime 
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was  committed,  and  actually  commit- 
ted it  In  this  conflict  of  evidence 
whatever  tends  to  support  the  one 
tends,  in  the  same  degree,  to  rebut 
and  overthrow  the  other;  and  it  is  for 
the  jury  to  decide  where  the  truth  lies." 

But  this  may  be  held  to  amount  to  no 
more  than  that  such  testimony  should 
be  rigidly  scrutinized  to  see  whether 
it  establishes  reasonable  doubt. 

Mr.  Alison  (2  Alison's  Criminal 
Law  of  Scotland,  page  624)  goes 
much  further:  — 

**  The  defence  of  alibi  is  of  all  others 
the  most  decisive  when  duly  substan- 
tiated; but  the  evidence  adduced  in 
support  of  it  requires  to  be  minutely 
considered,  and  the  plea  is  not  to  be  sus- 
tained, unless  the  circumstances  were 
such  as  to  render  it  impossible  that 
the  crime  could  have  been  committed. 

**  One  of  the  most  ordinary  pleas 
resorted  to  by  a  panel  is  that  of  alibi ; 
and  doubtless  when  duly  qualified  and 
fully  proved,  it  is  among  the  most  ef- 
fectual of  any;  but  it  requires  to  be 
carefully  scrutinized,  both  as  to  the 
sufficiency  of  the  evidence  and  the 
inference  to  be  drawn  from  the  facts, 
if  fully  proved;  because  the  plea  is 
not  conclusive  unless  the  alibi  is  cir- 
cumstanced and  qualified  in  such  a 
manner  as  makes  it  not  only  unlikely, 
but  impossible,  that  the  panel  could 
have  done  the  deed  at  the  time  and 
place  libelled;  the  proof  of  alibi  is  in 
most  cases  a  direct  impeachment  of 
the  veracity  of  the  prosecutor's  wit- 
nesses, which  is  not  to  be  admitted  on 
light  grounds,  and  because  it  is  a  plea 
of  that  short  and  simple  sort,  with  re- 
spect to  which  the  panel's  witnesses 
can  easily  contrive  an  uniform  and 
false  story,  such  as    the   prosecutor 
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proof  of  premedifcation  and  malice.     Hence,  while,  according  to 

the  distinction  jnst  stated,  the  harden  is  on  the  defendant  to 

cannot  well  disprove,  as  he  can  cite  inconsiderable  and  not  previously  con- 
no  new  witnesses  in  reply.  Hnme,  ii.  sidered  particular.  Frequently  the 
410,  411;  Burnet,  696.  Indeed,  all  trick  may  be  exposed  by  asking  the 
the  circumstances  may  be  tnie,  and  alibi  witnesses,  after  they  have  fully 
the  falsehood  lie  only  in  applying  them  and  minutely  narrated  the  events  of 
to  a  different  day  or  hour  from  that  on  the  day  libelled,  to  give  an  equally  de- 
which  they  actually  occurred,  and  it  is  tailed  account  of  the  preceding  and 
by  that  contrivance  that  pleas  of  al^  succeeding  days;  and  their  total  in- 
are  in  general  rendered  so  difficult  to  ability  to  do  that  shows  that,  with  ref- 
disprove.  For  these  reasons,  there  is  erence  to  that  particular  day,  they 
no  defence  which  requires  to  be  so  must  have  been  practised  upon.  Of 
minutely  considered,  or  in  which  the  course  the  weight  due  to  their  testi- 
tearching  force  of  able  cross-examina-  mony  is  increased  if  they  can  point 
tion  is  frequently  more  required."  out  some  particular  circumstance,  as 
Again  (pages  626-7),  he  says: —  by  an  examination  before  the  magis- 
**  In  the  next  place,  it  is  essential  trate  a  few  days  after,  in  relation  to 
that  the  plea  of  alibi  shall  be  ade-  the  matter  libelled,  or  by  hearing  that 
qnately  proved.  In  judging  of  this  the  accused  was  apprehended  upon  the 
matter,  the  court  and  the  jury  have  charge,  and  being  thus  led  to  turn 
chiefly  to  consider  the  character  of  the  what  they  knew  of  it  over  in  their 
witnesses  who  speak  to  the  fact,  the  own  minds,  which  led  to  its  being 
manner  in  which  they  give  their  evi-  fixed  in  their  memory ;  or  if  they  can 
dence  and  the  comparative  weight  due  exhibit  some  entry  in  an  account  or 
to  them,  and  the  witnesses  for  the  pros-  written  document  .duly  proved,  and 
ecution.  It  is  frequently  no  easy  bearing  the  marks  of  authenticity 
matter,  even  by  the  most  skilful  ex-  which  confirms  their  story  as  to  date 
amination,  to  detect  the  falsehood  of  or  time.  But,  after  all,  the  jury  are 
an  alibu  By  making  the  witnesses  frequently  reduced  to  the  difficult  and 
speak  to  the  events  which  really  took  painful  duty  of  weighing  the  testimony 
place  on  a  particular  day,  and  merely  on  the  one  side  against  those  on  the 
applying  them  to  the  day  libelled,  they  other;  and  in  doing  so  it  is  their  duty, 
are  sometimes  able  to  present  a  story  on  the  one  hand,  to  recollect  that  the 
to  the  jury  which  hangs  remarkably  presumption  of  law  as  well  as  of  jus- 
well  together  in  all  its  parts,  and  tice  is  against  the  prosecutor,  and 
wears  all  the  air  of  truth,  because  the  therefore  that  if  the  evidence  on  both 
events  described  are  true  in  themselves  sides  is  equal,  or  nearly  so,  they 
in  relation  to  each  other,  and  only  false  should  incline  to  the  side  of  mercy; 
when  applied  to  the  particular  day  in  and  on  the  other,  how  much  more  easy 
question.  The  only  way  in  which  it  it  is  to  get  up  a  false  story  of  alibi,  where 
is  possible  to  expose  an  artfully  got  the  whole  to  be  proved  is  the  presence 
up  imposture  of  this  description  is  by  of  the  prisoner  at  a  particular  place  at 
a  minute  and  rapid  cross-examination  a  particular  time,  than  a  faUe  account 
of  the  witnesses  applied  to  the  circum-  of  all  the  minute  particulars  relating 
stances  previously  detailed  in  evidence  to  so  many  different  matters,  which  is 
by  the  witnesses  for  the  prosecution,  necessarily  implied  in  the  proof  of  a 
in  order  to  detect  falsehood  in  some  false  charge  against  a  prisoner." 
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prove  provocation,  in  all  cases  when  hci  opens  this  defence,  yet, 

when  the  evidence  on  both  sides  is  closed,  he  is  entitled  to  an  ac- 
quittal if  he  has  offered  proof  enough  to  cast  a  reasonable  doubt 

on  the  averments  of  malice  and  premeditation  when  thus  essen- 

We  must  remember,  however,  in  sisted  by  the  prosecution  that  the  de- 
reference to  Mr.  Alison's  views,  that  fence  was  a  fabricated  one  and  sas- 
they  are  based  on  the  Scotch  rule  re-  tained  by  perjury;  that  this  issue  the 
quiring  only  preponderance  of  proof  jury  were  to  determine;  that  it  was 
to  a  conviction.  undoubtedly  true  that  the  defence  of 

See    also    Burrill's   Circumstantial  an  alibi  is  not  unfrequently  the  feion*s 

Evidence,  page  517.  plea;  that  when  a  prisoner  finds  him- 

In  Com.  V.  Costley,  118  Mass.  1,  self  surrounded  by  facts  and  circum- 
the  defendant  requested  the  judge  to  stances  which  threaten  to  overwhelm 
instruct  the  jury  that  he  was  not  him  and  establish  his  guilt,  he  not  un- 
bound to  show  by  evidence  where  he  frequently  resorts  to  this  defence,  and 
was  from  six  o'clock  in  the  afternoon  seeks  to  maintain  it  by  perjured  wit- 
of  the  alleged  day  of  the  murder,  to  nesses;  and  that  it  was  the  remark  of 
two  o'clock  the  next  morning,  and  an  eminent  judge  in  England  that '  in 
that  the  jury  should  draw  no  inference  his  opinion  more  perjury  had  been 
from  any  failure  so  to  do.  The  judge  committed  in  defences  of  this  descrip- 
declined  to  give  this  instruction,  but  tion  than  in  all  other  defences  inter- 
ruled  that  the  question  was  entirely  posed  in  criminal  trials.'  " 
for  the  jury;  that  if  a  prisoner  was  This  is  no  doubt  a  proper  line  of 
shown  to  be  in  any  connection  with  remark  in  cases  where  the  alibi  is 
the  transaction  w^ich  seemed  to  them  evidently  false.  It  should  be  remem- 
to  put  into  his  possession  facts  which,  bered,  however,  that  to  throw  dis- 
if  innocent,  he  would  use,  which  he  credit  on  this  line  of  evidence  is  to 
could  use  without  going  upon  the  throw  discredit  on  a  defence  which  is 
stand  himself,  the  withholding  of  one  of  the  chief  safeguards  of  inno- 
those  means  to  explain  the  circum-  cence.  Albin  v.  State,  68  Ind.  598; 
stances  might  be  considered  by  the  Sullivan  o.  People,  81  Mich.  1 ;  Spen- 
jury,  in  connection  with  the  other  tes-  cer  v.  State,  50  Ala.  124;  State  v. 
timony ,  in  determining  how  far  he  was  Jaynes,  78  N.  C.  504 ;  State  v,  Byers, 
responsible  for  the  occurrence.  The  80  N.  C.  426;  State  v,  Watson,  7  S.  C. 
Supreme  Court  held  that  the  defend-  68.  That  a  fraudulent  alibi  reacts 
ant  had  no  ground  for  exception  to  see  Porter  v.  State,  55  Ala.  95.  Infra, 
this  charge.  See  Walker  v.  State,  §  742.  That  it  must  cover  the  whole 
87  Tex.  866.  time  see  Briceland  v.  Com.  74  Penn. 

In  People  v.  Lamed,  7  N.  Y.  448,  St.  468 ;  Donelly  v.  Com.  6  Weekly 

Judge  Mason  charged  the  jury  as  fol-  Notes,  104;  Johnson  v.  State,  57  6a. 

lows: —  14.     And  it  is  error  to  charge  a  jury 

**  That  the  defence   interposed  by  that  a  failure  to  establish  an  alibi  when 

the  prisoner  was  what  was  in  law  de-  attempted  raises  by  itself  a  presump- 

nominated  an  alibi,  and  if  the  three  tion  against  a  defendant.    Turners, 

witnesses  called  by  him  to  sustain  it  Com.  86  Penn.  St.  54.    See  State  v. 

had  testified  truly,  the  prisoner  should  Williams,  1  Williams,  Yt.  724. 
be  acquitted;  that  it  was  however  in- 
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tial.     It  is  otherwise,  hawever,^  as  we  have  seen,  when  the  de- 
fence does  not  traverse  any  averment  of  the  indictment. 

^  In  New  York,  in  1866,  it  was  de-  that  the  instrnction  was  erroneous,  on 

clared  by  the   Supreme    Court  that  the  ground  that,  in  efi'ect,  it  required 

where  the  fact  of  homicide  is  made  the  defendant  to  establish,  by  a  pre- 

out,  and  the  defendant  sets  up  justifi-  ponderance  of  evidence,  that  he  acted 

cation,  the  burden  is  on  him  to  make  in  self-defence,  and  excluded  him  from 

out  thb  defence  beyond  reasonable  the  benefit  of  an  acquittal,  if,  under 

doubt.     Patterson  v.  People,  46  Barb,  the  facts  shown,  there  existed  a  rea^ 

626.    But  in  1870  this  was  expressly  sonable  doubt  that  his  act  was  wilful, 

overruled,  and  the  law  announced  to  State  v.  Porter,  S4  Iowa,  181.     **  The 

be  that  the  facts  of  provocation  and  rule  is  different  when  the  matter  of 

of  necessity,  when  offered  to  prove  an  defence  is  wholly  disconnected  from 

extrinsic  defence,  and  not  to  negative  the  body  of  the  offence."     Day,  J., 

the  essential  averments  of  the  indict-  84  Iowa,  181,  citing  Tweedy  v.  State, 

ment,  must  be  established  by  prepon-  5  Iowa,  484,  and  cases  cited ;  State  v. 

derance  of  testimony,   by  the  rules  Morphy,  88  Ibid.  270;  State  v.  Felter, 

that  obtain  in  civil  actions.    People  82  Ibid.  49. 

V.  Schryver,  42  N.  Y.  1.  *'  To  give  the  homicide  the  legal 

In  the  Court  of  Appeals,  in  June,  character  of  murder,  ail  the  authori-< 

1878,  in  the  same  case,  Judge  Rapallo  ties  agree  that  it  must  have  been  per- 

adopted  the  same  view.     See  Stokes  petrated    with    malice    prepense    or 

v»  People,  58  N.  Y.  164.  aforethought.    This  malice  is  just  as 

On  the  other  hand,  when  the  de-  essential  an  ingredient  of  the  offence 
fence  traverses  malice,  or  other  mate-  as  the  act  which  causes  the  death, 
rial  averment,  if  in  such  case  such  Without  the  concurrence  of  both  the 
averment  is  not,  on  the  whole  evi-  crime  cannot  exist ;  and,  as  every  man 
dence,  proved  beyond  reasonable  is  presumed  to  be  innocent  of  the  of- 
doubt,  it  has  been  held  in  numerous  fence  of  which  he  is  charged  till  he  is 
cases  that  the  defendant  should  be  ac-  proved  to  be  guilty,  this  presumption 
quitted.  Com.  v.  Drum,  58  Penn.  St.  must  apply  equally  to  both  ingredients 
9 ;  0*Mara  v.  Com.  75  Penn.  Sl  424;  of  the  offence,  —  to  the  malice  as  well 
State  V.  Willis,  68  N.  C.  26 ;  State  as  to  the  killing.  Hence,  though  the 
V.  Haywood,  Phill.  (N.  C.)  876  ;  principle  seems  to  have  been  some- 
State  V.  Vincent,  24  Iowa,  570.  In  times  overlooked,  the  burden  of  proof 
Iowa,  in  1871,  in  a  prosecution  for  as  to  each  rests  equally  upon  the  pros- 
murder,  wherein  the  plea  of  self-de-  ecution,  though  the  one  may  admit  and 
fence  was  relied  upon,  the  court,  after  require  more  proof  than  the  other,  — 
instructing  the  jury  that  if  they  found  malice  in  most  cases  not  being  suscep- 
that  the  prisoner  killed  the  deceased  tible  of  direct  proof,  but  to  be  estab- 
in  self-defence,  they  should  acquit,  lishedbyinferences  more  or  less  strong, 
further  charged:  *'If,  however,  you  to  be  drawn  from  the  facts  and  cir- 
find  that  the  defendant  inflicted  the  cumstances  connected  with  the  killing, 
blow  upon  the  deceased  that  caused  and  which  indicate  the  disposition  or 
his  death,  then  the  burden  of  proof  state  of  mind  with  which  it  was  done." 
ia  upon  the  defendant  to  show  that  he  Christiancy,  J.,  Maher  v.  People,  10 
did  it  in  self-defence."    It  was  held  Mich.  212,  as  adopted  by  Fancher,  J., 
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§  335.]  EVIDENCE   IN  CRIMINAL  CASES.  [CHAP.  VIII. 

§  335.  When  the  defendant  sets  up  that  he  acted  under  neces- 
NecessitT  sity,  — e.  g.  under  command  of  a  superior  officer  in  time 
stantiaUy  ^^  ^^  9  or  under  compulsion  of  any  kind,  the  burden 
proved.       ig  Q^  jjjm^  £jj  gy^j^  cases,  to  prove  the  defence  he  sets 

Stokes  V,  People,  N.  Y.  Sup.  Ct.  May,  Bat  where  there  is  any  eyidence  tend- 

1873.  ing  to  show  excase  or  extenuation,  it 

The  view  expressed  in  Silvus  v,  is  for  the  jury  to  draw  the  proper  in- 
State,  22  Oh.  St.  90,  that  the  burden  '  ferences  of  fact  from  the  whole  evi- 
of  self-defence  is  on  the  defendant,  dence,  and  decide  the  fact  upon  which 
and  to  be  established  by  preponder-  the  excuse  or  extenuation  depends  ac- 
ance  of  proof,  is  affirmed  in  Weaver  cording  to  the  preponderance  of  evi- 
V,  State,  24  Oh.  St.  584.  dence.    Where  there  is  evidence  on 

That  upon  doubt  as  to  malice  jury  both   sides,   it  is  hardly  possible    to 

may  convict  of  manslaughter  see  in-  imagine  a  case  in  which  there  will  not 

fra,  §  721.     See  further,  as  to  burden  be  a  preponderance  of  proof  on  one 

i(i  provocation,  People  t;.  Ah  Kong,  49  side  or  the  other.    But  if  the  case  or 

Cal.  7;  People  v.  West,  49  Cal.  610.  the  evidence  should  be  in  equilibrioy 

In   Massachusetts,  much  confusion  the  presumption  of  innocence  will  turn 
has  been  caused  on  this  difficult  ques-  the  scale  in  favor  of  the  accused,  that 
tion  by  the  Supreme  Court,  in  its  ear-  is,  in  a  case  like  the  present,  in  favor 
lier  rulings,  adopting  the  now  obsolete  of  the  lesser  offence.    But  if  the  evir 
distinction  between  *'  facts'"  and  "  in-  dence^  in  the  opinion  of  the  jurtf,  does 
ferences."     See  supra,  §  11.     Thus,  not  leave  the  case  equally  balanced,  then 
in  a  much  disputed  case  of  homicide,  t^  is  to  be  decided  according  to  ^s  pre^ 
Hubbard,  J.,  charged  the   jury,  in  ponderance.'*      The  jury  returned   a 
language  said  to  have  been  drawn  up  verdict  of  guilty  of  murder,  and  on 
by  Shaw,  C.  J.,  in  answer  to  the  ques-  motion  for  a  new  trial,  Shaw,  C.  J., 
tion,   **Were  the  jury  instructed  by  in  1856,  delivered  the  opinion  of  a 
the  court  that  the  prisoner  was  to  majority  of  the  court,  sustaining  the 
prove  provocation,  or  mutual  combat,  charge ;  Wilde,  J.,  dissenting.     Com. 
and  was  he  to  have  the  benefit  of  any  v.  York,  9  Met.  93.     See  this  case  re- 
doubts upon  the  subject?*'  as  follows:  ported  and  reviewed  in   2  Benn.  & 
'*  It  is  hardly  possible  to  give  a  direct  Heard's  Lead.  Cases,  504.     No  doubt 
answer,  affirmative  or  negative,  to  the  the  last  passage  in  italics,  if  taken  by 
question  of  the  jury,  without  some  ex-  itself,  would  indicate  that  malice  (t.  e, 
planation.    The  rule  of  law  is,  when  the  antithesis  of  hot  blood)  is  to  be 
the  fact  of  killing  is  proved  to  haye  decided  by  a  preponderance  of  tes- 
been  committed  by  the  accused,  and  timony.    But  malice  is  not  a  fact,  in 
nothing  further  is  shown,   the  pre-  the  ordinary  sense  of  the  term,  but  an 
sumption  of    law"    (of  fact?)    'Ms  inference  from  facts;  the  facts  from 
that  it  is  malicious,  and  an  act  of  which  hot  blood,  as  negativing  malice, 
murder.     It  follows,  therefore,  that  in  is  inferred,  are  to  be  established  by  a 
such  cases  the  proof  of  matter  of  ex-  preponderance  of  teeftimony ;  and  so 
cuse  or  extenuation  lies  on  the  accused,  it  is  stated  in  the  passage  last  itali- 
and  this  may  appear  either  from  evi-  cized,  which  must  be  taken  as  ex- 
dence  adduced  by  the  prosecution,  or  plaining  the  passage  first  italicised, 
evidence  offered  by  the  defendant.  But  after  such  facts  are  so  established, 
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CHAP.  Vra.]                BURDEN  OF  PROOF :  INSANITY,  [§  836. 

up,  and  he  must  establish  this  by  preponderance  of  proof,  —  it 
being  an  extrinsic  defence.^  At  the  same  time,  if  the  defence 
goes  to  negative  malice,  and  malice  is  an  essential  part  of  the 

case  of  the  prosecution,  then,  if  on  the  whole  evidence  there  be 
reasonable  doubt  as  to  malice,  there  should  be  an  acquittal. 

§  836.  By  the  common  law  every  man  is  presumed  to  be  sane 

until  the  contrary  be  proved ;  and  when  insanity  is  Diaciusion 
set  up  by  a  party,  it  must  be  proved  as  a  substan-  nnity\' 

then,  if  there  is  a  reasonable  doubt  as  counsel  proceeded  to  argue  to    the 

to  malice,  the  defendant  must  be  ac-  court  in   support  of  the    dissenting 

quitted  of  murder.  opinion  of  Wilde,  J.,  in  York's  case, 

In  Webster's  case,  Shaw,  C.  J.,  *^  when  he  was  interrupted  by  the 
said:  *'  The  implication  of  malice  chief  justice,  who  remarked  that  the 
arises  in  every  case  of  intentional  hom-  decision  of  York's  case  was,  that  when 
icide ;  and  the  fact  of  killing  being  the  killing  is  proved  to  have  been  com- 
first  proved,  all  the  circumstances  of  mitted  by  the  defendant,  and  nothing 
accident,  necessity,  or  infirmity  are  further  is  shown^  the  presumption  of 
to  be  satisfactorily  established  by  the  law  is  that  it  was  malicious  and  an  act 
party  charged,  unless  they  arise  out  of  murder;  and  that  this  was  inap- 
of  the  evidence  produced  against  him  plicable  to  the  present  case,  where  the 
to  prove  the  homicide,  and  the  cir-  circumstances  attending  the  homicide 
cumstances  attending  it.  If  there  are  were  fully  shown  by  the  evidence." 
in  fact  circumstances  of  justification,  And  on  this  point  the  chief  justice 
excuse,  or  palliation,  such  proof  will  instructed  the  jury  as  follows  :  **  The 
naturally  indicate  them.  But  where  murder  charged  must  be  proved ;  the 
the  fact  of  killing  is  proved  by  satis-  burden  of  proof  is  on  the  Common- 
factory  evidence,  and  there  are  no  cir-  wealth  to  prove  the  case ;  all  the  evi- 
cumstances  disclosed  tending  to  show  dence,  on  both  sides,  which  the  jury 
justification  or  excuse,  there  is  nothing  find  true,  is  to  be  taken  into  consid- 
to  rebut  the  natural  presumption  of  eration  ;  and  if,  the  homicide  being 
malice."  Com.  v.  Webster,  5  Cush.  conceded,  no  excuse  or  justication  is 
816.  See  Com.  v.  Hardiman,  9  Gray,  shown,  it  is  either  murder  or  man- 
136;  State  v.  M'Allister,  11  Shepley,  slaughter;  and  if  the  jury,  upon  all 
139;  State  v,  Upham,  38  Me.  261;  the  circumstances,  are  satisfied  beyond 
Satter white  v.  State,  28  Ala.  65.  This  a  reasonable  doubt  that  it  was  done 
simply  states  that  an  unrebutted  pre-  with  malice,  they  will  return  a  verdict 
sumption  of  malice  remains  in  full  of  murder;  otherwise,  they  will  find 
force.  It  does  not  touch  the  question  the  defendant  guilty  of  manslaugh- 
of  conflicting  presumptions.  ter."     Com.  v.  Hawkins,  3  Gray,  463. 

In  1855,  in  the  same  court,  in  a  case  See  also  Com.  v.  Heath,  11  Gray,  303; 

where  the  deceased  was  struck  down  State  v.  Knight,  43  Me.  11 ;  State  v. 

in  a  fight  by  the  defendant,  both  being  Patterson,   45    Vt.    308  ;  Tweedy   v, 

at  the  time  much  intoxicated,   and  State,  5  Iowa,  434 ;  State  f.  Bertrand, 

where  the  defendant  a  few  minutes  3  Oreg.  61. 

after  struck  the  deceased  on  the  head  ^  Whart.  Grim.  Law,  8th  ed.  §§  95 

when  he  was  down,  the  defendant's  et  seq, 
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§  838.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  VIII. 

tive  fact  by  tbe  party  alleging  it,  on  whom  lies  the  burden  of 
proof.' 

Three  distinct  theories  have  been  propounded  as  to  the  degree 
of  evidence  requisite  to  justify  a  conviction  on  the  issue  of  in- 
sanity. 

§  887.  The  first  is,  that  insanity,  as  a  defence  of  confession 
and  avoidance,  must  be  proved  beyond  reasonable  doubt;  and 
that,  unless  this  be  done,  the  jury,  the  case  of  the  prosecution 
being  otherwise  proved,  are  to  convict.  This  is  expressed  by 
Hornblower,  C.  J.,  as  follows :  "  The  proof  of  insanity  at  the 
time  of  committing  the  act  ought  to  be  as  clear  and  satisfactory, 
in  order  to  acquit  him  on  the  ground  of  insanity,  as  the  proof  of 
committing  the  act  ought  to  be  to  find  a  sane  man  guilty,"* 
To  the  same  effect  several  English  authorities  may  be  cited.^ 

§  338.  The  second  is,  that  the  JU17  (at  least  to  find  an  affirm- 
ative verdict  of  lunacy)  are  to  be  governed  by  the  preponder^ 
ance  of  evidence ;  and  are  not  to  require  insanity  to  be  made 
out  beyond  reasonable  doubt.  This  view  has  been  expressed  in 
Maine ;  *  in  Massachusetts  ;^  in  New  York ;  ®  in  Ohio ;  ^  in  West 

^  See  infra,  §  729;  R.  v.  Stokes,  lor,  8  Cox  C.  C.  84;  R.  v.  Layton,  4 
S  C.  &  K.  188;  R.  v.  Taylor,  4  Cox  Cox  C.  C.  149. 
C.  C.  84;  R.  V,  Layton,  4  Cox  C.  C.  ^  State  v.  Lawrence,  57  Me.  574. 
149;  U.  S.  ».  Lawrence,  4  Cranch  C.  *  Com.  v,  Eddy,  7  Gray,  688;  Com. 
C.  514;    Atty.   Gen.  v.  Parnther,  8  v.  Rogers,  7  Met.  500;  Com.  r.  Heath, 
Brawa  C.  C.  441;  U.  S.  v,  McGlue,  1  11  Gray,  803.     See,  however.    Com. 
Curtb,  1;    Com.   v.   Eddy,   7  Gray,  v.  Pomeroy,  in  Appendix  to  Whart 
588;  State  v.   Spencer,  1   Zab.  202;  on  Hom.  where  the  older  doctrine  is 
State  V.  Brandon,  8  Jones  (N.  C),  much  and  justly  modified. 
468;  State  v.  Starke,  1  Strobh.  479 ;  «  Ferris  v.  People,  85  N.  T.  125; 
State  V,  Briny ea,  5  Ala.  244;  People  Walter  t;.  People,  82  N.  Y.  147.    In 
V.  Myers,   20   CaL  518;    Boswell  v.  Flanagan    v.   People,    52  N.   Y.  467 
Com.  20  Grat.  860;  Loeffner  v.  State,  (1878),  Andrews,  J.,  giving  the  opin- 
io Oh.  St..  599«  ion  of  the  Court  of  Appeals,  said :  — 

a  State    V.  Spencer,   1    Zab.    202.  **In  People  v.  McCann  (16  N.  Y. 

See,  as  countenancing  this  view.  State  58)  it  was  held  that  it  was  error  to 

v.Hoyt,  46  Conn.         ;  Clark  v.  State,  charge  the  jury  in    a  criminal  case 

12  Ohio,  495;  Bonfante  v.   State,  2  that  the  insanity  of  the  prisoner  must 

Minn.  123.  be  proved  beyond  a  reasonable  doubt 

s  1  W.  &  St  Med.  J.  §§  225,  226;  to  entitle  him  to  an  acquittal.      This 

McNaghten's  case,  10  CI.  &  Fin.  200;  was  the  extent  of  the  decision.     The 

R.  V,  Stokes^  8  C.  &  K.  188^  R.  V.  Tay-  question  was  not  in  the  case,  whether 

'^  Loefiner  v.  State,  10  Oh.  St.  599;  Bond  v.  State,  28  Oh.  St.  849. 
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Virginia ;  ^  in  North  Carolina ;  ^  in  Louisiana  ;  ^  in  Missouri,  it 
being  there  now  held  that  **  preponderance,"  but  not  **  clear 
preponderance,"  is  required  ;  *  in  California  ;  *  in  Iowa  ;  ®  in  Ar- 
kansas ;  ^  and  in  Pennsylvania,  though  in  the  latter  State  the 
**  preponderance  "  must  be  "  satisfactory."  ® 


the  prisoner  would  be  entitled  to  the 
benefit  of  a  doubt  upon  the  evidence 
introduced  by  him  to  establish  the 
defence.  What  is  said  by  the  learned 
judges  upon  that  subject  is  entitled 
to  such  weight  as  their  character  and 
learning  and  their  arguments  entitle 
it  to.     See  People  v,  Schryver,  42  N. 

y.  1. 

"  It  is  not  necessary  for  us  to  con- 
sider the  question  in  this  case;  but  we 
prefer  to  leave  it  precisely  where  the 
cases  cited  leave  it,  an  open  question, 
so  far  as  judicial  authority  in  this 
State  is  concerned."  But  see  Broth- 
erton  v.  People,  75  N.  Y.  154,  162-3, 
as  cited  infra,  §  840. 

1  State  I'.  Strauder,  11  W.  Va.  747. 

^  State  p.  Starling,  6  Jones,  866; 
State  i;.  Brandon,  8  Jones,  468. 

*  State  17.  Coleman,  27  La.  An. 
691. 

«  State  V.  Hundley,  46  Mo.  414 
(1870),  som ewhat  qualifying  State  i;. 
Klingler,  43  Mo.  127.  But  in  State 
V.  Smith,  58  Mo.  267,  the  tendency  of 
the  argument  of  the  court  is  to  re- 
quire sanity  to  be  proved  beyond  rea- 
sonable doubt.  *^  Insanity  is  a  simple 
question  of  fact,  to  be  proved  like  any 
other  fact,  and  any  evidence,  which 
reasonably  satisfies  the  jury  that  the 
accused  was  insane  at  the  time  the 
act  was  committed,  should  be  deemed 
sufficient."  Vories,  J.,  State  v.  Smith, 
53  Mo.  270,  citing  State  v.  Hundley, 
46  Mo.  414;  State  v.  Klingler,  48  Mo. 
127;  State  v.  McCoy,  84  Mo.  581. 
See  State  p.  Smith,  53  Mo.  267 ;  State 
V.  Simms,  68  Mo.  305. 

*  People  V.  Coffman,  24  Cal.  230; 


People  V.  Wilson,  49  Cal.  13;  People 
V.  Bell,  49  Cal.  486. 

*  State  p.  Felter,  32  Iowa,  50; 
State  V.  Bruce,  48  Iowa,  336. 

7  McKenzie  v.  State,  26  Ark.  334. 

*  "  The  judge  instructed  the  jury 
that  they  must  be  satisfied  beyond  a 
reasonable  doubt  that  the  prisoner  was 
insane  at  the  time  the  act  was  com- 
mitted. This  statement  is  too  strin- 
gent,  and  throws  the  prisoner  upon  a 
degree  of  proof  beyond  the  legal  meas- 
ure of  his  defence.  That  measure  is 
simply  proof  which  is  satisfactory  — 
such  as  flows  fairly  from  a  prep6n- 
derance  of  the  evidence.  It  need  not 
be  bevond  doubt.  A  reasonable  doubt 
of  the  fact  of  insanity,  on  the  other 
hand,  is  not  sufficient  to  acquit  upon 
a  defence  of  insanity.  This  has  been 
held  in  several  cases.  Ortwein  v. 
Com.  26  P.  F.  Smith,  414 ;  Lynch  v. 
Com.  27  P.  F.  Smith,  205;  Brann  v. 
Com.  28  P.  F.  Smith,  122.  Sanity 
being  the  normal  condition  of  men, 
and  insanity  a  defence  set  up  to  an 
act  which  otherwise  would  be  a  crime, 
the  burden  rests  upon  the  prisoner 
of  proving  his  abnormal  condition. 
But  the  evidence  of  this  need  be  only 
satisfactory,  and  the  conclusion  such 
as  fairly  results  from  the  evidence. 
Where  the  evidence  raises  a  balanc- 
ing question,  and  the  mind  is  brought 
to  determine  its  preponderance,  there 
may  be  a  doubt  still  existing  in  the 
mind,  yet  the  actual  weight  may  be 
with  the  prisoner;  and  this  proof 
should  be  considered  satisfactory.  In 
cases  of  conflicting  evidence,  the  pre- 
ponderance must  govern,  there  being 
no  other  rational  means  of  decision. 
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§  340.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  VIH. 

§  389.  A  third  view,  sustained  by  several  authoritative  courts, 
is  that  in  such  an  issue  the  prosecution  must  prove  sanity  beyond 
reasonable  doubt.^ 

§  340.  The  conflict  which  has  just  been  noticed  has  arisen 
When  san-  from  the  habit  of  viewing  the  plea  of  insanity  as  an  ordi- 
BwiM  of**"  ^^^  defence  of  the  nature  of  confession  and  avoidance, 
offence        Such,  howcver,  is  not  the  case.     It  is  rather  in  the  nafc- 

reasonable  '  w       .      .  . 

doubt  ure  of  a  plea  to  the  jurisdiction,  or  a  motion  to  change 

acquit.  the  venuc.  The  defendant,  through  his  counsel  and 
friends,  comes  in  and  says  that  he  is  not  amenable  to  penal  ju- 
risdiction. He  is  not  a  moral  agent ;  he  is  insane  ;  he  is  not  the 
object  of  penal  discipline.  Such  a  plea  may  be  regarded,  when 
it  is  set  up  for  the  purpose  of  showing  entire  unamenability  to 
penal  process,  as  a  purely  extrinsic  application,  to  be  made  out 
by  a  preponderance  of  proof.  Otherwise  the  law  approaches 
those  charged  with  crime  as  a  wolf  in  sheep's  clothing.  To  hold 
that  a  reasonable  doubt  as  to  a  defendant's  sanity  should  require 

But  if  we  say,  in  such  a  case,  it  must  evidence."     This  was  held  to  give  no 

be  satisfactory  beyond  a  reasonable  ground  for  exception, 
doubt,  it  is  evident  the  expression  im-        ^  As  inclining  to  this  view  see  State 

plies  more  than  a  mere  preponderance,  v.  Bartlett,  48  N.  H.  224 ;  People  v. 

It  is  difficult  to  define  the  precise  dif-  Garbutt,  17  Mich.  9;  Underwood  v. 

ference  between  the  two  measures,  People,  82  Mich.  1 ;  Hopps  v.  People, 

yet  we  are  conscious  in  our  own  minds  81  111.  885,  qualifying  Fisher  v,  Peo- 

that  to  be  convinced  beyond  a  reason-  pie,   28  III.  288 ;  Chase  v.  People,  40 

able  doubt  is  a  severer  test  of  belief  111.  852;  Ogletree  v.  State,    28  Ala. 

than  to  be  satisfied  that  the  prepon-  701 ;  State  v,  Crawford,  1 1  Kans.  32  ; 

derance  falls  on  that  side."     Agnew,  Dove  v.  State,  8  Heisk.  848,  cited  in- 

C.  J.,  Meyers  v.   Com.  83  Penn.  St.  fra;  Smith  v.  Com.  1  Duv.  224  (though 

181.     See  further  Pannell  v.  Com.  86  in  a  subsequent  case  this  was  qualified 

Penn.  St.  260,  to  the  same  general  by  saying  that  a  mere  doubt  was  not 

effect.  enough;  the  doubt  must  be  truly  rea- 

In  Sayres  v.  Com.  88  Penn.  St.  290,  sonable;  Kriel  v.  Com.  5  Bush,  862). 

the  trial  judge  charged  the  jury  as  See  also  State  v.  Jones,  50  N.  H.  870; 

follows: —  Polk  V,  State,  19  Ind.  170  ;  Stevens  v. 

**  As  the  law  presumes  sanity  to  be  State,  81  Ind.  485;  Bradley  v.  State, 

the  normal  condition  of  the  prisoner,  81  Ind.  492;  State  v.  Marler,  2  Ala. 

and  insanity  an  abnormal  condition,  43  ;  and  see  a  learned  note  in  Am. 

the  burden  rests  on  him  to  prove  his  Law  Reg.  for  Jan.  1875,  p.  25;  Peo- 

insanity  as  an  excuse Theevi-  pie  v.  McCann,  16  N.  Y.  58.     (The 

dence,  therefore,  which  is  intended  to  meaning  of  the  latter  case  is  exam- 
establish  this  defence,  must  be  satis-  ined  in  Mr.  H.  L.  Clinton's  argu- 
factory  to  the  jury,  and  the  conclu-  ment  in  the  N.  Y.  Senate,  April  15, 
sion  such  as  fairly  results  from  the  1878.) 
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his  permanent  imprisonment  as  a  dangerous  lunatic  would  be  to 
turn  a  maxim,  apparently  benignant,  into  an  instrument  of  gross 
oppression.  A  man  is  tried  for  an  assault.  The  jury  have  a 
reasonable  doubt  of  his  sanity,  and  find  him,  under  the  statutes, 
a  dangerous  lunatic ;  and  this  is  a  necessary  consequence  of  the 
doctrine  here  criticised.  Yet  from  such  a  consequence  we  re- 
volt. To  extinguish  a  man's  civil  existence,  —  to  place  him  un- 
der close  confinement  for  life,  —  to  deprive  him  of  the  control 
of  his  estate,  and  of  access  to  his  family,  something  more  than 
reasonable  doubt  should  be  required.  For  so  total  an  extinction, 
not  only  of  liberty  but  of  civil  and  social  capacity,  we  should  at 
least  exact  a  preponderance  of  proof.  The  difficulty  is  attrib- 
utable to  the  fact  that  most  cases  in  which  insanity  comes  up  as 
a  defence  are  those  of  murder ;  and  to  be  decreed  to  be  dviliter 
mortuus^  and  to  be  imprisoned  as  a  dangerous  lunatic,  is  better 
than  to  be  hung.  But  the  principle  we  are  here  discussing  ap- 
plies to  all  criminal  prosecutions  ;  and  if  a  reasonable  doubt  as 
to  sanity  requires  a  verdict  of  dangerous  lunacy,  under  the  stat- 
utes, in  a  homicide  case,  it  requires  such  a  verdict  in  a  case  of 
assault.  If  in  the  former  case  the  court  must  instruct  the  jury 
to  give  a  verdict  of  dangerous  lunacy  if  they  have  a' reasonable 
doubt,  the  same  instruction  must  be  given  in  the  latter  case. 

But  supposing  insanity  is  set  up,  not  for  the  purpose  of  trans- 
ferring the  defendant  to  the  category  of  non-responsible  agents, 
but  for  the  purpose  of  meeting  the  allegation  of  malice  in  the 
indictment,  does  the  same  rule  apply  ?  Supposing,  in  other 
words,  the  defence  is,  —  **  We  do  not  say  that  the  defendant  is 
a  maniac,  or  an  idiot,  who  is  to  be  put  in  custody  as  permanently 
and  dangerously  insane,  and  is  to  have  his  civil  existence  ter- 
minated ;  but  we  say  that  he  is  predisposed  to  insanity,  and  that 
when  excited  his  reason  is  so  swept  away  by  the  current  of  this 
insane  tendency,  that  he  is  incapable  of  deliberate  intent."  Are 
we  here  to  concede  that  reasonable  doubt  as  to  the  defendant's 
capacity  in  this  respect  is  to  acquit ;  or  must  we  here  also,  in 
order  to  acquit,  require  that  such  incapacity  should  be  made  out 
by  a  preponderance  of  proof?  Falling  back  on  the  reasoning 
heretofore  expressed,^  we  must  hold  that  when  a  defendant  is 
charged  with  a  deliberate  homicide,  and  he  offers  evidence  to 

^  See  Whart.  on  Horn.  §§  34,  194,  660.    Infra,  §  721. 
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show  that  the  condition  of  his  mind  was  such  (by  reason  of  in- 
sane predisposition)  that  he  was  incapable  at  the  time  of  delib- 
eration, then,  if  the  jury  have  a  reasonable  doubt  as  to  such  ca- 
pacity, he  is  to  be  acquitted  of  the  higher  grade  and  convicted 
of  the  lower  grade  of  the  ofifence.  And  this  is  conceded  even  by 
those  courts  who  hold  that  on  the  question  of  insanity,  as  an 
absolute  bar,  there  must  be  a  preponderance  of  proof.^  Indeed, 
when  we  examine  the  reasoning  of  the  courts  of  Pennsylvania 
and  Massachusetts  in  the  group  of  cases  which  relate  to  the 
question  of  reasonable  doubt,  we  find  that  the  distinction  here 
expressed  lies  at  the  basis  of  their  adjudications.  To  find  a 
defendant  irresponsible  requires  a  preponderance  of  proof.  But 
whenever  there  are  various  grades  in  an  offence,  then  a  reason- 
able doubt  as  to  whether  the  higher  grade  exists  requires  a  find- 
ing for  the  lower  grade.  And  whenever  intent  is  a  necessary 
constituent  of  the  offence,  then  a  reasonable  doubt  as  to  intent 
requires  an  acquittal.  If  there  be  a  logical  inconsistency  in  the 
views  just  expressed,  such  inconsistency  must  be  defended  by  an 
appeal  to  the  maxim  in  dubio  mitius,^  If,  on  an  indictment  for 
an  assault,  insanity  is  suspected  by  the  jury,  and  if  a  verdict  of 
insanity  would  subject  the  defendant  to  far  more  rigorous  pen- 
alties than  a  conviction  of  assault,  then  there  can  be  no  verdict 
of  insanity,  if  there  is  only  a  reasonable  doubt  of  sanity.  On 
the  other  hand,  on  an  indictment  for  murder,  where  a  conviction 
would  impose  severer  penalties  than  a  verdict  of  insanity,  doubts 
must  tell  in  favor  of  the  more  benignant  application  of  the  law. 

*  This  distinction  is  thus  ably  put  is  given  tending  to  establish  insanity, 

by  Church,  C.   J.,  in  Brotherton  v.  then  the  general  question  is  presented 

People,  75  N.  Y.  162-8: —  to  the  court  and  jury  whether  the 

*'  Sanity  being  the  normal  and  usual  crime,  if  committed,  was  committed  by 
condition  of  mankind,  the  law  pre-  a  person  responsible  for  his  acts,  and 
sumes  that  every  individual  is  in  that  upon  this  question  the  presumption  of 
state.  Hence  a  prosecutor  may  rest  sanity  and  the  evidence  are  all  to  be 
upon  that  presumption  without  other  considered,  and  the  prosecutor  holds 
proof.  Whoever  denies  this,  or  in-  the  affirmative,  and  if  a  reasonable 
terposes  a  defence  based  on  its  un-  doubt  exists  as  to  whether  the  prisoner 
truth,  must  prove  it ;  the  burden,  not  is  sane  or  not,  he  is  entitled  to  the  ben- 
of  the  general  issue  of  crime  by  a  efit  of  the  doubt,  and  to  an  acquittal." 
competent  person,  but  the  burden  of  »  This  is  emphatically  affirmed  in 
overthrowing  the  presumption  of  san-  the  Roman  law.  "  In  poenalibus  can- 
ity and  of  showing  insanity,  is  upon  sis  benignius  interpretandum  est"  L. 
the  person  alleging  it,  and  if  evidence  166.  §  2.  D.  60.  17. 
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§  341.  As  a  rule  for  regulating  the  time  and  mode  of  produc- 
ing evidence  (not,  it'  will  be  remembered,  for  the  pur-   Burden  is 
pose  of  adding  any  presumption  to  affect  the  merits),   prove'what 
we  may  hold  that  when  a  fact  is  peculiarly  within  the   »*  ^*  **»* 
knowledge  of  a  party,  the  burden  is  on  him  to  prove   prove. 
such  fact,  whether  the  proposition  be  affirmative  or  negative.^ 
Thus  where  the  defendant's  whereabouts  at  the   time  of  the 
crime  is  in  question,  the  burden  is  on  him  to  show  where  he  was, 
as  evidence  to  this  effect  is  supposed  to  be  peculiarly  in  his  power ; 
though  the  inference  is  purely  one  of  fact,  not  of  law.^    So  where 

^  Apoth.   Co.  V.  Bentley,  K.  &  M.  against  the  prisoner,  sach  as  having 

159 ;  Great  West.  R.  R.  v.  Bacon,  SO  made  false  representations,  &c.,  &c. 

111.  847;  State  v,  McGlynn,  84  N.  H.  The  prisoner  introduced  no  evidence 

422;  State  v.  Keggon,  55  N.  H.  19;  to  prove  his  whereabouts  on  the  day  of 

Ford  t;.  Simmons,  18  La.  An.  897.  the  murder,  or  how  he  came  into  pos- 

See  limitations  of  above  in   Cha£Fee  session  of   the   money.     The  judge 

r.  U.  S.  quoted  infra,  §  844.  charged  the  jury  **  that  when  it  is  in 

'  Toler  V.  State,  16   Oh.  St.  588.  the  power  of  a  party,  if  he  is  not  the 

See   White    v.   State,    81   Ind.    262;  man,  to  show  where- he  was  on  that 

State  V,  Josey,  64  N.  C.  56.  day,  at  some  time  of  the  whole  day. 

In  a  case  that  came  before  the  New  and  he  living  in  a  place  where  he  is 

York   Court  of  Appeals  in   1865,  it  well  known,  that  which  before  may 

appeared  that  the   plaintiff  in   error  have  been  regarded  as  highly  proba- 

had  been  indicted  for  the  murder  of  ble  ripens  into  certainty."  Also,*' He 

Owen  Thompson,  and  tried  and  con-  has  had  abundant  opportunity,  also, 

victed  in  the  lower  court,  after  which  of  showing  where  he  got  that  money, 

the  case  came  before  the   Court  of  but  he  has  not  done  it.     Circumstan- 

Appeals  on  exceptions  to  the  judge's  tial  evidence  of  this  sort,  when  left 

charge.  unexplained,  if  in  the  power  of  the 

The  evidence  against  the  prisoner  prisoner  to  explain   if  not  true,  be- 

went  to  prove  that  the  deceased  was  comes  of  a  conclusive  character." 

killed   opposite  a  cattle  yard,  leased  The  Court  of  Appeals    held  this 

by  the  prisoner  only  the  day  previous,  charge  to  be  erroneous;  '*  that  it  was 

and  the  abstraction  from  his  person  of  unnatural  and  illogical,  and  fatal  alike 

his  pocket-book  and  a  large  sum  of  to  innocence  and  guilt."    The  true 

money;  that  the  last  time  Thompson  rule  of  law  in  such  cases  is,  that  an 

was  seen  alive  was  in  company  with  absence  of  an  attempt  to  account  for 

the  prisoner;  that  the  day  following  the  person's  whereabouts,  when  it  ap- 

the  murder  the  prisoner  disappeared  pears  to  be  in  his  power  to  do  so,  is 

from  the  place  where  the  murder  was  not,  in  law,  conclusive  of  the  facts  in 

committed ;  that  he  was  poor  and  des-  dispute,  but  is  strong  presumptive  evi- 

titute  for  a  long  time  previous  and  up  deuce  against  him.    Gordon  v.  People, 

to  the  time  of  the  murder,  and  that  he  88  N.  Y.  501.    But  this  must  be  taken 

was  possessed  of  a  large  sum  of  money  subject  to  what  is  above  stated,  that 

the  night  after  the  murder.     Other  reasonable  doubt  as  to  any  essential 

circumstances  appeared  in  evidence  to  the  case  should  acquit. 
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proceedings  were  taken  for  the  contravention  of  an  order  of  the 
English  privy  council  under  the  Contagious  Diseases  (animals) 
Act  of  1869,  ordering  that  a  person  having  in  his  possession 
animals  affected  with  any  contagious  disease  should  with  all 
practicable  speed  give  notice  of  the  fact  to  a  police  constable,  it 
has  been  held  that,  on  proof  of  the  existence  of  the  disease  to 
the  defendant's  knowledge,  the  onus  lay  upon  him  of  showing 
that  he  gave  the  necessary  notice.^  A  court  may  therefore 
pt-operly  hold,  without  in  any  way  touching  the  question  of  de- 
gree of  proof,  that  so  far  as  concerns  the  mode  of  offering  proof, 
it  is  incumbent  on  a  party  who  has  particular  proof  in  his  exclu- 
sive possession  to  produce  such  proof,  or  suffer  the  consequence. 

§  842.  We  have  already  seen  that,  as  a  general  rule,  a  license 
License  to  ^^  ^^  ^  particular  thing,  when  a  purely  extrinsic  de- 
b^  ^hT^*^  fence,  is  to  be  proved  by  the  defendant  by  a  prepon- 
partyto       derance  of  proof.^    Whether  a  license  is  so  extrinsic 

whom  such     j  j  ,  „rt  \ 

proof  is  depends  upon  the  concrete  case.  When  the  non-ex- 
istence of  the  license  is  not  averred  in  the  indictment, 
and  when  the  license  is  particularly  within  the  knowledge  of  the 
party  holding  it,  the  burden  is  on  him  to  produce  such  license, 
in  all  cases  in  which  the  existence  of  the  license  is  in  question.^ 
On  the  other  hand,  when  the  non-existence  of  the  license  is 
averred  in  the  indictment,  and  is  essential  to  the  case  of  the  pros- 
ecution, it  is  proper,  if  we  follow  the  rules  already  announced,  to 
hold  that  non-license  must  be  proved  by  the  party  to  whose  case 
such  proof  is  essential.^     In   many  jurisdictions   the  doubt  has 

1  Huggins  V.  Wani,  21  W.  R.  914;  174;  State  v.  Whittier,  21  Me.  341; 

Poweirs  Ev.  4th  ed.  298.  Stater.  Woodward,  84  Me.  298;  State 

^  Supra,  §  881.  As  to  pleading  in  v.  McGlynn,  84  N.  H.  422;  Bliss  v. 
such  cases  see  VVhart  Cr.  PI.  &  Pr.  §  Brainerd,  41  N.  H,  266;  Garland  v. 
28S-9;  Whart  Crim.  Law,  8th  ed.  §  Lane,  46  N.  H.  245;  State  o,  Keggon, 
1499.  As  to  proof  in  liquor  prosecu-  55  N.  H.  19;  Gening  r.  State,  1  Mo- 
tions see  Whart.  Crim.  Law,  8th  ed.  Cord,  578;  State  v.  Morrison,  8  Dev. 
§  1500.  299;  Wheat  i;.  State,  6  Mo.  455;  Med- 

»  Smith  r.  Jeffries,  9  Price,  257;  lock  v.  Brown,  4  Mo.  879;   State  v. 

Morton  v,  Copeland,   16   C.  B.   517;  Edwards,  60  Mo.  490;  State  v.  Lips- 

Bluck  c,  Rackman,  5  Moo.  P.  C.  805,  comb,  52  Mo.  82.     See  note  in  1  Ben- 

814;  R.  V.  Turner,  5  M.  &  S.  205;  nett  &  Heard's  Lead.   Cas.  847,  dis- 

Apothecaries'  Co.  v.  Bentley,  1  C.  &  P.  cussion  in  Stote  v.  Perkins,  58  N.  H. 

588;  R.  &  M.  159 ;  U.  S.  v.  Hayward,  485. 

2  Gall.  485;  State  r.  Crowell,  25  Me.        *  Com.  r.  Thurlow,  24  Pick.  874; 
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been  removed  bv  statute.^  At  common  law  it  woald  seem  that 
where  licenses  are  rare  and  exceptional,  then  we  may  hold  that 
the  improbability  of  a  license  in  each  particular  case,  taken  in 
connection  with  the  rule  that  a  party  must  produce  all  evidence 
peculiarly  within  his  own  knowledge,  may  throw  on  the  defend- 
ant the  burden  of  proving  license.  But  when  the  prosecution 
has  the  burden  of  proving  the  negative,  full  proof  "  is  not  re- 
quired, bnt  even  vagne  proof,  or  such  as  renders  the  existence 
of  the  negative  probable,  is  in  some  cases  sufficient  to  change 
the  burden  to  the  other  party."  '  And  the  want  of  authority 
is  to  be  inferred  from  circumstances.' 

§  343.  When  the  law  makes  the  validity  of  a  document  de- 
pend upon  certain  formalities,  then   these  formalities  par^^n^f 
must  be  duly  proved  by  the  party  oflFering  the  docu-  P™^'"P. 
ment.     If  a  statute,  for  instance,  makes  a  document  oo  him  to 
inoperative  unless  duly  registered  or  stamped,  then  the  Tre^dLen!^ 
document  cannot  be  put  in  evidence  without  proof  of 
such  registry  or  stamp.     But  2k  primd  facie  compliance  with  the 
law  in  this  respect  is  sufficient  to  make  out  the  case.^    If  the 
document  is  on  its  face  duly  executed,  then  it  will  be  presumed  ^ 


Com.  o.  Locke,  114  Mass.  288;  Kane 
V.  Johnston,  9  Bosw.  154;  State  v. 
Evans,  5  Jones  (N.  C),  250;  Mehan 
r.  Slate,  7  Wis.  670;  State  r.  Hirsch, 
45  Mo.  429;  Sute  v,  Kicheson,  45  Mo. 
575. 

In  Conyers  v.  State,  50  €ra.  108,  it 
was  held  that  on  an  indictment  asainst 
a  keeper  of  a  billiard  table  for  permit- 
ting a  minor  to  play  without  consent 
of  parents,  the  burden  of  proTing  non- 
consent  of  parents  was  on  the  prose- 
cution. 

The  topic  in  the  text  is  further  dis- 
cussed infra,  §§  719-20. 

1  In  1859,  the  following  statute  was 
enacted  in  Massachusetts :  — 

Burden  of  Proof  on  Defendant  rely- 
ing on  Written  License.  —  In  all  crim- 
inal prosecutions  in  which  the  defend- 
ant shall  rely  for  his  justification  upon 
any  written  license,  appointment,  or 
certificate  of  authority,  he  shall  prove 
the  same;  and  until  such  proof,  the 


presumption  shall  be  that  he  is  not  so 
authorized.  Supplement  to  Revised 
Statutes,  1859,  c.  160,  p.  625;  Gen. 
Stat.  c.  172,  §  10.  An  analogous  stat- 
ute was  enacted  in  1864.  Stat.  1864, 
p.  79.  This  act  is  constitutional. 
Com.  V.  Curran,  119  Mass.  206. 

<'  If  the  defendant  was  proved  to 
have  kept  intoxicating  liquors  for  sale, 
the  burden  of  proving  that  he  had  a 
license  or  authority  so  to  do  was  upon 
him.*'  Gray,  C.  J.,  Com.  v.  Curran, 
119  Mass.  206;  citing  Com.  v.  Ken- 
nedy, 108  Mass.  292;  Com.  v.  Leo, 
110  Mass.  414;  Com.  v.  Shea,  115 
Mass.  102. 

*  See  Whart.  Crim.  Law,  8th  ed.  § 
1600;  People  v.  Pease,  27  N.  Y.  45; 
Com.  V.  Bradford,  9  Met.  268;  Beards- 
town  V.  Virginia,  76  III.  44. 

*  Com.  V.  Locke,  114  Mass.  288. 

*  Weber,  Heffter's  ed.  192. 

*  Infra,  §  882. 
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that  the  execution  was  regular,  and  the  burden  of  contesting  the 
execution  falls  on  the  party  assailing  the  document. 

§  344.  At  common  law,  when  a  presumption   of  fact  exists 
^  against  a  party,  the  court  may  instruct  the  jury  that 

iDBtruct  the  burden  is  on  the  party  to  remove  the  presump- 
presump-  tion,  and  that  if  he  does  not,  then  the  case  must  go 
makes  a^^  against  him  on  such  point,^  though  in  some  States  this 
^^y°^  is  prohibited  by  statute,^  and  in  all  jurisdictions  an 
which  they   erroueous  chargre  in  this  respect  is  ground  for  reversal.^ 

are  bound.  ^  .      i      i         • 

It  may  be,  however,  here  generally  noticed  that  in 
penal  prosecutions  of  all  classes  the  doctrine  just  stated,  how- 
ever applicable,  is  not  permitted  to  interfere  with  the  cardinal 
principle  that  the  jury  must  acquit  when  they  have  a  reasonable 
doubt  of  guilt.* 

1  Whart.  Cr.  PL  &  Pr.  §  708 ;  Crane  was  traced  to  consignees.  By  the  canal 

V.  Morris,  6  Pet  598 ;  Kelly  v.  Jack-  certificates  and  railroad  receipts  the 

son,  6  Pet.  622;  U.  S.  v,  Wiggins,  14  government  had  shown  in  that  case 

Pet.  334.  a  transportation  from  Tippecanoe  of 

•  Whart.  Cr.  Pi.  &  Pr.  §  798.  over  two  thousand  barrels  more.     It 

'  Ibid.  §  794.  was  admitted  that  no  charge  was  to 

^  In  Chaffee  v,  U.  S.  18  Wall.  516,  be  made  to  the  defendants  for  any 

which  was  an  action  of  debt  for  a  amount  they  had  on  hand  in  October, 

penalty,  we  find  the  question  of  burden  1865,  although  the  declaration  charges 

of  proof,  in  cases  of  this  class,  thus  the  possession  with  the  unlawful  pur- 

learnedly  discussed: —  pose  to  have  been  between  February 

"  It  remains  to  consider  the  excep-  1,  1865,  and  September  1, 1866.    The 

tions  taken  to  the  charge  to  the  jury,  defendants  endeavored  to  show  that 

These  are  sixteen  in  number,  and  are  they  had  on  hand  at  that  time  between 

directed  principally  to  the  error  which  two  and  three  thousand  barrels,  and 

pervades  the  whole  charge,  consisting  for  that  purpose  called  in  a  large  num- 

in  the  instruction,  reiterated  in  differ-  ber  of  witnesses,  neighbors,  and  oth- 

ent  forms,  that,  after  the  government  ers,  who  had  visited  the  distillery  dur- 

had    made  out    a  prima  facie  case  ing  that  period.    The  estimates  of  the 

against  the  defendants,  if  the  jury  be-  amount  by  these  witnesses  differed 

lieved  the  defendants  had  it  in  their  materially,  being  made  from  recollec- 

power  to  explain  the  matters  appear-  tion.    The  defendants  were  present 

ing  against  them,  and  did  not  do  so,  at  the  trial,  but  were  not  called  as 

all  doubt  arising  upon  such  prim^/act6  witnesses.    It  was  proved  that  they 

case  must  be  resolved  against  them,  kept  books,  consisting  of  day-books, 

As  we  have  stated,  the   defendants  journals,  and  ledgers, 

had  paid  taxes  on  over  six  thousand  "  Now  the  court  instructed  the  jury 

barrels  of  whiskey,  manufactured  by  that  it  was  a  rule,  without  exception, 

them  between  the  dates  mentioned  in  that  where  a  party  has  proof  in  his 

the  declaration.     Nearly  this  number  power  which,  if  produced,  would  ren- 
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der  material  facts  certain,  the  law  necessary  to  show  the  real  amount  of 

presnmes  against  him  if  he  omits  to  whiskey  in  the  hands  of  the  defend- 

produce  it,  and  authorizes  a  jury  to  ants  in  October,  1865,  and  the  amount 

resolve  all  doubts  adversely  to  his  de-  which  they  had  sold  during  the  next 

fence;  that,  although  the  case  must  ten  months,  or  that  the  defendants, 

be  made  out  against  the  defendants  or  either  of  them,  could,  by  their  own 

beyond  all  reasonable  doubt,  in  this  oath,  resolve  all  doubts  on  this  point; 

case  as  well  as  in  criminal  cases,  yet  if  you  believe  this,  then  the  circum- 

the'  course    of  the    defendants   may  stances  of  this  case  seem  to  come  fully 

have  supplied  in  the  presumptions  of  within  this  most  necessary  and  benefi- 

law  all  which  this  stringent  rule  de-  cent  rule.' 

manded.  *  In  determining,  therefore,  "  The  purport  of  all  this  was  to  tell 
in  the  outset,'  said  the  court  to  the  the  jury  tiiat,  although  the  defendants 
jury,  *  whether  a  case  is  established  by  must  be  proved  guilty  beyond  a  rea- 
the  government,  you  will  dismiss  from  sonable  doubt,  yet  if  the  government 
your  minds  the  perplexing  question  had  made  out  aj^riTndyacte  case  against 
whether  it  is  so  made  out  beyond  all  them,  not  one  free  from  all  doubt,  but 
doubt.  It  need  not,  in  the  exigencies  one  which  disclosed  circumstances  re- 
ef this  case,  be  so  proved  in  order  to  quiring  explanation,  and  the  defend- 
throw  the  burden  of  explanation  upon  ants  did  riot  explain,  the  perplexing 
the  defendant,  if,  from  the  facts,  you  question  of  their  guilt  need  not  dis- 
believe he  has  within  his  reach  that  turb  the  minds  of  the  jurors ;  their  si- 
power.  In  the  end,  all  reasonable  lence  supplied  in  the  presumptions  of 
doubt  must  be  removed,  but  here,  at  the  law  that  full  proof  which  should 
this  stage,  you  need  say  only,  is  the  dispel  all  reasonable  doubt.  In  other 
case  so  far  established  as  to  call  for  words,  the  court  instructed  the  jury, 
explanation.'  .  .  .  .  '  If,  then,  you  in  substance,  that  the  government 
conclude  that,  unexplained  and  un-  need  only  prove  that  the  defendants 
controverted  by  any  testimony,  the  were  presumptively  guilty,  and  the 
opening  proof  would  enable  you  to  duty  thereupon  devolved  upon  them 
find  against  the  defendants,  for  the  to  establish  their  innocence;  and  if 
claim  of  the  government,  or  any  ma-  they  did  not,  they  were  guilty  beyond 
terial  part  of  it,  you  will  take  up  their  a  reasonable  doubt, 
testimony  in  view  of  the  principle'  **  We  do  not  think  it  at  all  neces- 
stated,  that  of  presuming  against  a  sary  to  go  into  any  argument  to  show 
party  who  fails  to  produce  proofs  in  the  error  of  this  instruction.  The  er- 
his  possession.  And  again,  the  court  ror  is  palpable  on  its  statement.  AH 
instructed  the  jury  that  the  law  pre-  the  authorities  condemn  it.  Doty  v. 
sumed  that  the  defendants  kept  the  State,  7  Blackford,  427;  State  p.Flye, 
accounts  usual  and  necessary  for  the  26  Me.  812;  Com.  v.  McEie,  1  Gray, 
correct  understanding  of  their  large  61.  The  case  of  Clifton  v.  U.  S.  in 
business,  and  an  accurate  accounting  4  Howard,  cited  by  the  court  below, 
between  the  partners,  and  that  the  was  decided  upon  a  statute  which 
books  were  in  existence  and  accessi-  cast  the  burden  of  proof  upon  the 
ble  to  the  defendants,  unless  the  con-  claimant  in  seizure  cases,  after  prob- 
trary  were  shown,  and  then  said  to  able  cause  was  shown  for  the  prosecu- 
the  jury,  '  If  you  believe  the  books  tion,  and,  therefore,  has  no  applica- 
were  kept  which  contained  the  facts  tion.     1  Sts.  at  Large,  678;  Locke  v. 
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W.  G.  7  Cranch,  839.     The  instruc-  tional  right  of  trial  hy  jury,  and  con- 

tions  set  at  nought  established  prin-  verted  what  at  law  was  intended  for 

ciples,  and  justifies   the  criticism  of  their  protection  —  the  right  to  refuse 

counsel,  that  it  substantially  withdrew  to  testify  —  into  the  machinery  for 

from  the  defendants  their  constitu-  their  sure  destruction."    Field,  J. 
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WITNESSES. 


I.  PboCURINO  ATTElfDANCB.    I 

Subpcena  the  usual  mode  of  en- 
forcing  attendance,  §  346. 

Subpoena  must  be  personally 
served,  §  346. 

Fees  allowable  to  witness,  §  347. 

In  felonies  expenses  need  not  be 
prepaid,  §  348. 

Witness  refusing  to  attend  is  in 
contempt,  §  349. 

Attachment  granted  on  rule,  §  350. 

Haheat  corpus  may  issue  to  bring 
in  imprisoned  witness,  §  361. 

Witness  may  be  required  to  find 
bail  for  appearance,  §  352. 
II.  Oath  and  its  Ikoidemts. 

Oath  is  an  appeal  to  a  higher  sanc- 
tion, §  353. 

Witness  is  to  be  sworn  by  the 
form  he  deems  most  obligatory, 
§854. 

Affirmation  may  be  substituted  for 
oath,  §  365.  > 

III.  Pbivileob  from  Arrest. 

Witness  not  privileged  as  to  crim- 
inal arrest,  but  otherwise  as  to 
civil,  §  356. 
rV.  Who  are  Competemt  Witnesses. 

Competency  is  for  court,  §  357. 

Competency  is  presumed,  §  358. 

Ordinarily  competency  should  be 
excepted  to  before  oath,  §  359. 

Distinction  between  primary  and 
secondary  does  not  apply  to  wit- 
nessejt,  §  360. 

Atheism  at  common  law  disquali- 
fies, §  361. 

Evidence  may  be  taken  as  to  relig- 
ious belief,  §  362. 

Infamy  at  common  law  disqualifies, 
§363. 

Removal  of  disabUity  by  statute, 
§863  a. 


Excepted  cases  where  convict  may 
testify,  §  364. 

Removal  of  disability  by  pardon, 
§365. 

Admissibility  of  infants  depends  on 
intelligence,  §  366. 

No  absolute  presumption  from  in- 
fancy, §  367. 

Court  may  examine  witness  or  con- 
tinue trial,  §  868. 

Deficiency  of  percipient  powers  if 
total  excludes,  §  369. 

In  insanity  the  same  tests  are  ap- 
plicable, §  370. 

Witness  may  be  examined  by  judge 
as  to  capacity,  §  371. 

Inquisition  only  primd  facie  proof, 
§372. 

Capacity  to  perceive  a  condition  of 
credibilit}',  §  373. 

And  so  of  capacity  to  narrate,  § 
374. 

Deaf  and  dumb  witnesses  not  in- 
competent, §  375. 

Bias  to  be  taken  into  account  in 
estimating  credibility,  §  376. 

And  so  of  want  of  familiarity  with 
topic,  §  377. 

And  so  of  capacity  to  remember, 
§378. 

Want  of  circumstantiality  a  ground 
for  discredit,  §  379. 

Falsum  in  uno^JaUum  inomnibutf 
not  universally  applicable,  §  380. 

Literal  coincidence  in  oral  state- 
ments suspicious,  §  381. 

Affirmative  testimony  stronger  than 
negative,  §  382. 

When  credit  is  equal,  preponder- 
ance to  be  given  to  numbers,  § 
883. 

Credibility  of  witnesses  is  for  jury, 
§384. 
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Intoxicated  witnesses  may  be  ex- 
cluded, §  384  a. 
Counsel  may  be  witnesseSi  §  885. 
y.  Number  of  Witmesses. 

In  treason  two  witnesses  are  re- 
quired, §  386. 
Rule  in  perjury,  §  387. 
in  bastardy,  §  388. 
in  divorce  cases,  §  389. 

VI.  HUBBAUD  AKD  WiFB. 

Husband  and  wife  cannot  testify 
for  or  against  each  other,  §  390. 

And  so  for  or  against  each  other's 
co-defendants,  §  391. 

Bule  does  not  apply  where  acquit- 
tal of  one  co-defendant  does  not 
affect  the  other,  §  392. 

Exception  in  case  of  violence,  § 
393. 

Exception  in  case  of  abduction  and 
rape,  §  394. 

When  admissible  against,  admis- 
sible, for,  §  394  a. 

But  may  be  a  witness  to  prove 
marriage  collaterally,  §  395. 

Cannot  be  compelled  to  criminate 
each  other,  §  396. 

Distinctive  rules  as  to  bigamy,  § 
397. 

Cannot  testify  as  to  confidential  re- 
laUons,  §  398. 

Effect  of  death  and  divorce  on  ad- 
missibility, §  399. 

General  statutes  do  not  remove  dis- 
ability, §  400. 

Otherwise  as  to  special  enabling 
sUtutes,  §  401. 

Husband  and  wife  admitted  to  con- 
tradict each  other,  §  402. 
VII.  Distinctive    Rules    as    to    Ex- 

PKKTS. 

Expert  testifies  as  a  specialist,  § 
403. 

May  be  examined  as  to  laws  other 
than  the  fex/ort,  §  404. 

But  cannot  be  examined  as  to  mat- 
ters non-professional,  or  of  com- 
mon knowledge,  §  405. 

Whether  conclusion  belongs  to  spe- 
cialty is  for  court,  §  406. 

Expert  may  be  examined  as  to 
scientific  authorities,  §  407. 

Expert  must  be  skilled  in  his  spe- 
cialty, §  408. 

Court  decides  as  to  impeaching  or 
sustaining,  §  409. 

Limits  to  be  defined  by  court,  § 

'  410. 
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But  not  to  include  matters  of  or- 
dinary observation,  §  411. 

Medical  man  must  be  an  expert  in 
his  school,  §  412. 

So  of  scientists,  §  413. 

So  of  practitioners  in  a  business 
specialty,  §  414. 

So  of  artists,  §  415. 

So  of  persons  familiar  with  a  mar- 
ket, §  416. 

On  questions  of  sanity  not  only 
experts  but  friends  and  attend- 
ants may  be  examined,  §  417. 

Expert  may  be  examined  as  to  hy- 
pothetical case,  §  418. 

May  explain  his  opinion,  §  419. 

His  testimony  to  be  jealously  scru- 
tinized, §  ^0. 

Especially  when  ex  parte,  §  421. 

Post  mortem  observations,  §  422. 

Examination  of  blood  stains,  §  423. 

Examination  of  handwriting,  § 
424. 

As  to  terms  of  art,  opinions  on 
conceded  facts,  obscure  terms, 
&c.,  §  425. 

He  may  be  specially  feed,  §  426. 
VIII.  Defendants  as  Witnesses. 

Defendant  at  common  law  may 
make  statement,  §  427. 

By  statute  may  be  sworn  as  wit- 
ness, §  428. 

Party  is  subject  to  the  ordinary 
limitation  of  witnesses,  §  429. 

May  be  cross-examined  to  the  same 
extent,  §  430. 

May  be  examined  as  to  his  motives, 
§431. 

Cannot  avoid  relevant  questions  on 
the  ground  of  self-crimination, 
§432. 

May  be  contradicted  on  material 
points,  §  433. 

May  be  reexamined,  §  434. 

No  presumption  against  defendant 
for  not  testifying,  §  435. 

Counsel  not  to  allude  to  non-tesU- 

fyingi  §  *35  a. 
Distinctive  provisions  in  particular 

States,  §  436. 
Husband  and  wife  not  affected  by 

sUtute,  §  437. 
Otherwise  as  to  co-defendants,  § 

438. 

IX.  AOCOMPLIOES       AND       Co-DeFEND- 
ANTS. 

Accomplice*  competent  for  prosecu- 
tion, §  439. 


CHAP.  IX.] 
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An  accomplice  U  a  voluntary  co- 
worker, §  440. 

Corroboration  required  to  sastain, 
§441. 

To  what  corroboration  most  ex- 
tend, §  442. 

Right  of,  to  pardon,  §  448. 

Latitude  allowed  in  cross-examin- 
ing, §  444. 

Co-defendants  at  common  law  not 
admissible  for  each  other,  §  445. 

X.   EXAMUCATION  OV  WlTNEMBS. 

Judge  may  order  separation  of 
witnesses,  §  446. 

Voir  dire  a  preliminary  examina- 
tion, §  447. 

All  witnesses  on  back  of  indict- 
ment must  be  produced,  and  so 
of  all  witnesses  to  transaction,  § 
448. 

Interpreter  to  be  sworn,  §  449. 

Witnesses  refusing  to  answer  pun- 
ishable by  attachment,  §  450. 

Witness  is  no  judge  of  the  materi- 
ality of  his  testimony,  §  451. 

Court  may  examine  witness,  § 
452. 

Witness  is  protected  as  to  answers, 
§453. 

Examination  and  cross-examinA- 
tion  governed  by  same  rules  as 
in  civil  suits,  §  454. 

Leadiug  questions  excluded,  § 
454  a. 

Witness  cannot  be  asked  as  to  con- 
clusion of  law,  §  455. 

Nor  as  to  motives  of  other  persons, 
§456. 

Nor  can  opinion  ordinarily  be 
given,  §  457. 

Otherwise  when  opinion  is  fact  at 
short-band,  §  458. 

So  as  to  noises,  smells,  and  idrati- 
fications,  §  459. 

So  as  to  facts  which  cannot  be  ex- 
pressed in  concrete,  §  460. 

Witness  may  give  substance  of 
conversation,  §  461. 

Yague  impressions  are  inadmissi- 
ble, §  462. 

Witness  cannot  be  compelled  to 
criminate  himself,  §  463. 

Nor  to  expose  himself  to  fine  or 
forfeiture,  §  464. 

Privilege  in  this  respect  can  only 
be  claimed  by  witness,  §  465. 

Danger  of  prosecution  must  be 
real,  §  466. 


Exposure  to  civil  liability  no  ex- 
cuse, §  467. 

Nor  to  police  or  liquor  prosecutions, 
§468. 

Court  determines  as  to  danger,  § 
469. 

Waiver  of  part  waives  all,  §  470. 

Pardon  and  indemnity  do  away 
with  protection,  §  471. 

For  the  purpose  of  discrediting  wit- 
ness, answers  will  not  be  com- 
pelled to  questions  imputing  dis- 
grace, §  472. 

Otherwise  when  such  questions  are 
material,  §  473. 

Witness  may  be  asked  whether  he 
has  been  in  prison,  §  474. 

Questions  may  be  asked  as  to  relig- 
ious belief,  §  475. 

And  so  as  to  questions  of  motive, 
or  veracity,  or  res  gestae^  §  476. 

And  so  as  to  bias,  §  477. 

Presumption  from  refusing  to  an- 
swer, §  478. 

Witne8s*s  answers  as  to  prior  con- 
duct conclusive,  §  479. 

Compelled  answers  cannot  be  used 
against  witness,  §  480. 

XI.  iMPBACHIliO  AND  SUSTAUTINO  WIT- 
NESS. 

Bules  in  criminal  the  same  as  in 
civil  issues,  §  481. 

Opposing  witness  can  be  impeached 
by  proving  that  he  formerly 
stated  differently,  §  482. 

Witness  must  first  be  asked  as  to 
such  statements,  §  483. 

Witness  cannot  be  contradicted  on 
matters  collateral,  §  484. 

Witness's  answer  as  to  motives  may 
be  contradicted.  §  485. 

His  character  for  truth  may  be  at- 
tacked, §  486. 

Questions  to  be  limited  by  time 
and  place,  §  487. 

Bias  may.  be  shown,  §  488. 

Infamy  may  be  shown  to  impeach 
credibility,  §  489. 

Impeaching  witness  may  be  at- 
tacked and  sustained,  §  490. 

Impeached  witness  may  be  sus- 
tained, §  491. 

But  not  by  proof  of  former  state- 
ments, §  492. 

XII.  BS-KXAMINATION. 

Party  may  reexamine  witness,  § 

493. 
Witness  may  be  recalled,  §  494. 

255 


§  845.] 


EVIDENCE  IN  GBIMINAL  GASES. 


[chap.  IX. 


Witness  may  be  re-cro88-«zamined, 
§495. 
Xin.  Privileged  Commusications. 

Lawyer  not  permitted  to  disclose 
communications  of  client,  §  496. 

Not  necessary  that  relationship 
should  be  formally  instituted, 
§497. 

Nor  is  privilefce  lost  by  termination 
of  relationship,  §  498. 

Client  cannot  be  compelled  to  dis- 
close communications  made  by 
him  to  his  lawyer,  §  499. 

Privilege  must  be  claimed  in  order 
to  be  applied,  and  may  be  waived, 
§M)0. 

Communications,  to  be  privileged, 
must  be  made  to  party's  exclu- 
sive adviser,  §  601. 

Lawyer  not  privileged  as  to  inform 
matioq  received  by  him  extra- 
professionally,  §  502. 

Information  received  out  of  scope 
of  professional  duty  not  privi- 
leged, §  503. 

Privilege  does  not  extend  to  com- 
munications in  view  of  breaking 
the  law,  §  504. 


Communications  between  party  and 
witnesses  privileged,  §  505. 

Telegraphic  communications  not 
privileged,  §  506. 

Priests  not  privileged  at  common 
law  as  to  confessional,  §  507. 

Judges  cannot  be  compelled  to  dis- 
close grounds  of  judgment,  § 
509. 

Nor  jurors  as  to  their  deliberations, 
§510. 

Juror  if  knowing  facts  must  testify 
as  witness,  §  511. 

Prosecuting  attorney  privileged  as 
to  confidential  matter,  §  512. 

State  secrets  are  privileged,  §  513. 

And  consultations  of  legislature 
and  executive,  §  514. 

Police  secrets  privileged,  §  515. 

Medical  attendants  not  privileged, 
§516. 

No  privilege  to  ties  of  blood  or 
friendship,  §  517. 

Parent  cannot  be  examined  as  to 
access  in  cases  involving  legiti- 
macy, §  518. 


I.  PROCURING  ATTENDANCE. 

§  345.  To  secure  the  attendance  of  a  witness  in  a  criminal 
SubpcBna  prosecution,  a  subpoena  ad  testificandum  is  issued  from 
m«ic*M  the  tribunal  before  whom  the  case  is  to  be  tried  .^  When 
attendance  ^^®  witness  is  required  to  produce  papers,  these  must 
of  witness,  ordinarily  be  specified  in  the  subpoena,  which  is  then 
a  m£poena  styled  a  subpoeua  duces  tecum^  and  a  sweeping  descrip- 
am  issues,  tion  for  fishing  purposes  will  not  be  sustained.^  The 
clerk  or  custodian  of  public  records  cannot,  indeed,  be  com- 
pelled by  subpasna  to  bring  such  records,  they  not  being  within 
his  power.  But  it  is  enough,  in  other  cases,  if  the  papers  are 
in  the  possession  of  the  witness,  though  the  right  to  them  be- 
longs to  other  persons.  If  he  possess  them,  he  may  be  compelled 
by  subpoena  to  bring  them  into  court.  Whether  he  will  be  com- 
pelled to  produce  such  papers  is  a  matter  to  be  subsequently  de- 
termined by  the  court.  To  sustain  an  order  to  this  effect,  it  is 
necessary  that  they  should  be  duly  designated,  —  a  notice  to  pro- 
duce all  papers  relative  to  the  issue  not  being  enough,  —  and 

1  Whart.  on  Ev.  §  377.  «  Ibid.  «  Infra,  §  506. 
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they  must  be  under  the  witness's  control.  ,  A  witness  neglecting 
to  obey  the  writ  is  liable  not  merely  to  attachment  bat  to  a  suit 
for  damages. 

§  346.  It  is  ordinarily  sufficient  to  leave  a  copy  of  the  sub- 
stance of  a  subpoena,  which  is  called  a  subpoena  ticket,   sabpoena 


must  be 


per- 


with  the  witness.  This,  however,  must  be  done  per-  1^"*^^ 
sonally ;  ^  and  the  original  writ  must  be  shown  to  the  anally, 
witness  at  the  time  the  copy  or  the  ticket  is  left  with  him.^ 
Any  substantial  variance  between  the  ticket  and  the  subpoena 
precludes  the  summoning  party  from  obtaining  an  attachment.' 

§  347.  The  costs  and  charges  of  a  witness  are  settled  in  many 
States  by  statute.  In  England  the  common  law  courts  j-^^^n^,^. 
have  adopted  a  G:raduated  scale,  suitable  to  the  sacri-  ^bie  to 

.  °  ,  .  witnesses. 

fices  of  time  made  by  witnesses  in  obeying  the  sum- 
mons.^ And  even  without  a  special  statute,  where  foreign  wit- 
nesses, or  witnesses  in  any  way  out  of  the  jurisdiction  of  the 
court,  are  brought  in,  proper  allowances  to  them  will  be  sustained 
by  the  court  as  part  of  the  taxable  costs.  This  has  been  held 
proper  in  cases  where  witnesses  have  been  detained  in  the  coun- 
try, at  great  inconvenience  to  themselves,  but  great  benefit  to 
public  justice,  in  order  to  give  evidence  on  trial.  Extraordinary 
causes,  also,  it  has  been  held,  justify  extraordinary  costs,  and  in 
several  important  prosecutions  large  sums  have  recently  (1879) 
been  paid  in  several  States  to  obtain  proper  expert  testimony.^ 
Even  a  party's  fees  as  a  witness  may,  under  peculiar  circum- 
stances, be  allowed.^ 

^  F/ne,  ia  re,  1  Dow.  &  L.  703;  for  it  when  offered  for  the  defence. 

Doe  V,  Andrews,  2  Cow.  846.  Experts  have  been  paid  large  sums 

*  Grarden  v.  Creswell,  2  M.  &  W.  for  their  services  when  testifying  for 
819 ;  Wads  worth  v,  Marshall,  1  C.  &  the  prosecution,  and  in  this  way  the 
M.  87;  Marshall  t;.  R.  R.  11  C.  B.  ablest  experts,  holding  the  view  called 
398.  for,  have  been  obtained;  while  the 

'  Chapman  v,  Davis,  4  Scott  N.  R.  defence  has  been  obliged  to  confine 

319;  S.  C,  S  M.  &  Gr.  609;  Doe  v.  itself  to  such  witnesses  as  it  can  af- 

Thomson,  9  DowL  948.  ford  specially  to  pay,  and  in  most 

^  See  Taylor  on  Evidence,  §  1126.  cases,  from  want  of  means,  to  accept 

*  Grave  exception  may  be  taken  to  the  services  of  mere  volunteers  some- 
the  practice  existing  in  some  States,  times  without  experience,  sometimes 
of  paying  for  expert  testimony  for  without  common  sense.  Good  de- 
the  prosecution,  and  refusing  to  pay  fences,    in    this    way,    have    been 

*  See  authorities  for  this  section  cited  in  Whart.  on  Ev.  §  880. 
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§  348.  In  civil  cases,  as  is  elsewhere  seen,^  an  attachment  will 
infeioniea  ^^^  issue  to  compel  attendance  unless  the  reasonable 
«*p^n«»  expenses  of  the  witness,  as  such  expenses  are  legally 
prepaid.  defined,  have  been  paid,  or  at  least  tendered  to  him  in 
advance  of  trial.^    It  is  otherwise  in  prosecutions  for  felonies. 


wrecked,  and  bad  prosecutions  estab- 
lished; and  not  only  grievous  wrong 
has  been  thus  done  to  the  defendant, 
but  a  shock  given  to  the  public  sense 
of  justice.  The  way  to  avoid  such 
catastrophes  is,  if  spex:ial  fees  are  to 
be  given  to  experts,  to  give  them  to 
all  experts  whom  the  court  should 
judge  it  proper  specially  to  employ 
and  remunerate. 

1  Whart.  on  £v.  §  881. 

*  «In  England,"  to  adopt  Mr.  Ros- 
coe's  exposition  (Boscoe's  Crim.  £v. 
8th  ed.  §  110),  '<  where  a  subpoena  is 
served  on  a  person  in  one  part  of  the 
United  Kingdom  for  his  appearance 
in  another,  under  the  45  Geo.  8,  c. 
92,  it  is  provided  that  the  witness  shall 
not  be  punishable  for  default,  unless 
a  sufficient  sum  of  money  has  been 
tendered  to  him,  on  the  service  of  the 
subpoena,  for  defraying  the  expenses 
of  coming,  attending,  and  returning. 
In  this  case,  therefore,  in  order  that 
the  subpoena  may  be  effectual,  the  ex- 
penses must  be  tendered.  But  this 
only  applies  to  a  witness  brought 
from  one  great  division  of  the  United 
Kingdom,  as  England  or  Ireland,  to 
another.  It  has,  indeed,  been  doubted 
wiiether  in  other  criminal  cases  a  wit- 
ness may  not,  unless  a  tender  of  his 
ej;penses  has  been  made,  lawfully  re- 
fuse to  obey  a  subpoena,  and  the 
doubt  is  founded  upon  the  provision 
of  the  above  statute.  1  Chitty  Cr. 
Law,  .618.  The  better  opinion,  how- 
ever, seems  to  be,  and  it  is  so  laid 
down  lin  Jbooks  of  authority,  that  wit- 
nesses making  default  on  the  trial  of 
criminal  prosecutions  (whether  felo- 
nies or  misdemeanors)  are  not  ex- 
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empted  from  attachment,  on  the 
ground  that  their  expenses  were  not 
tendered  at  the  time  of  the  service 
of  the  subpoena,  although  the  court 
would  have  good  reason  to  excuse 
them  for  not  obeying  the  summons,  if, 
in  fact,  they  had  not  the  means  of  de- 
fraying the  necessary  expenses  of  the 
journey.  2  Phill.  £v.  888,  9th  ed. ;  3 
Russ.  by  Greaves,  947.  '  It  is,'  says 
Mr.  Starkie,  '  the  common  practice 
in  criminal  cases,  for  the  court  to  di- 
rect the  witness  to  give  his  evidence, 
notwithstanding  his  demurrer  on  the 
ground  that  his  expenses  have  not  been 
paid.'  1  £v.  88  (a),  2d  ed.  And, 
accordingly,  at  the  York  Summer  As- 
sizes, 1820,  Bayley,  J.,  ruled,  that  an 
unwilling  witness,  who  required  to  be 
paid  before  he  gave  evidence,  had  no 
right  to  demand  such  payment.  His 
lordship  said,  *  I  fear  I  have  not  the 
power  to  order  you  your  expenses; ' 
and  on  asking  the  Bar  if  any  one 
recollected  an  instance  in  point,  Scar- 
lett answered,  *  It  is  not  done  in  crim- 
inal cases.'  1  Anon.  Cht.  Burn,  1001 ; 
2  Russ.  by  Greaves,  948  (a).  So  on 
the  trial  of  an  indictment  which  had 
been  removed  into  the  Queen's  Bench 
by  certiorari,  a  witness  for  the  defend- 
ant stated,  before  he  was  examined, 
that  at  the  time  he  was  served  with 
the  subpoena  no  money  was  paid  him, 
and  asked  the  judge  to  order  the  de- 
fendant to  pay  his  expenses  before  he 
was  examined.  Park,  J.,  having  con- 
ferred with  Garrow,  B.,  said,  *  We 
are  of  opinion  that  I  have  no  author- 
ity in  a  criminal  case  to  order  a  de- 
fendant to  pay  a  witness  his  expenses, 
though  he  has  been  subpoenaed  by 


CHAP.  IZ.]  WITNESSES :  PROCURING  ATTENDANCE.  [§  850. 

§  849.  To  sustain  an  attachment  ^  it  must  appear  that  the  sum- 
mons was  regularly  served,  with  due  time  to  prepare  for   w^itnessea 
attendance.    Due  service  also  requires,  as  we  have  seen,  2t"'d  *^  ^ 
that  the  writ  should  be  exhibited  to  the  witness,  and  >»  con- 
either  a  copy,  or  a  ticket  giving  its  substance,  left  with 
him.    It  has  been  said  that  it  is  eqpential,  in  order  to  obtain  an 
attachment,  to  prove  that  the  witness  wilfully  refused  to  attend. 
But  wilfulness  is  to  be  assumed  from  the  very  fact  of  non-attend- 
ance after  summons;  and  ordinarily  it  is  enough,  in  criminal 
cases,  for  a  party  to  prove  such  summons,  in  order  to  obtain  a 
rule  to  show  cause  why  an  attachment  should  not  issue.     If 
otherwise,  there  would  be  no  way  of  bringing  negligent  wit- 
nesses into  court.     If  the  testimony  of  the  witness,  however,  is 
immaterial,  and  there  be  no  contempt  shown,  the  attachment 
may  be  refused.^ 

§  850.  The  English  practice  is  for  the  summoning  party  to 
apply  £rst  for  a  rule  to  show  cause,  which  is  granted  on  Attach- 
ex  parte  proof.     Yet  where  the  delay  incident  on  such  ^n*ted  on 
a  rule  would  be  pernicious  to  the  case  of  the  summon-  ^^^^ 
ing  party,  the  rule,  if   not  dispensed  with,  may  be  cat^e. 
shaped  in  such  a  way  as  to  secure  almost  immediate  attendance ; 
and  in  many  jurisdictions  in  this  country  the  attachment  issues 
without  a  rule,  on  proof  of  service  and  of  refusal  to  attend.     If 
it  appears  upon  a  rule  to  show  cause  that  the  witness  is  too  ill  to 
attend,  or  is  in  any  other  way  incapacitated,'  or  has  been  led  to 
believe  that  his  attendance  was  not  really  required,^  the  rule 
will  be  discharged*     But  in  other  cases  it  will  be  granted  at  the 

rach  defendant;  nor  is  the  case  al-  case  of  a  poor  witness,  if  his  ez- 

tered  hj  the   indictment  being  re-  penses  were  not  paid." 

moved  by  eertiorarif  and  coming  here  In  New  York  the  same  rule  is  ap- 

aa  a  civil  cause.'    R.  v.  Cooke,  1  C.  plied  to  felonies,  bat  not  to  misde- 

&  P.  821.    In  R.  9.  Cozen,  Glonc.  Spr.  meanors.      Andrews  v.    Andrews,   2 

Ass.  1S4S,  2  Russ.  hj  Greaves,  94S  Johns.  Cas.  109;  Chamberlain's  case, 

(a),  Wightman,  J.,  directed  an  officer  4  Cow.  49. 

of  the  Ecclesiastical  Court,  who  had  ^  As  to  practice  in  contempt  see 
brought  a  will  from  London  under  a  Whart.  Crim.  Fl.  &  Fr.  §  954. 
subpoena  duces  teeum^  to  go  before  the  *  Whart.  on  Ey.  §  888. 
grand  jury,  although  he  objected,  on  *  State  o.  Benjamin,  7  La.  An.  47, 
the  ground  that  his  expenses  had  not  ^  R.  v.  Sloman,  7  Dowl.  698 ;  State 
been  paid.  But  the  court  might  re-  v.  Nixon,  Wright  (Ohio),  768;  Beau- 
fuse  to  grant  an  attachment  in  the  lieu  v.  Parsons,  2  Minn.  87. 
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discretion  of  the  court,  upon  due  proof  qf  service,  and  of  its 
disregard.^  An  attachment  may  be  granted  even  though  the 
jury  is  not  sworn ;  *  though  the  witness's  name  be  not  called,^ 
and  though  the  case  be  not  reached.^  But  there  should  be  an 
affidavit  that  the  witness  is  material.^ 

§  361.  The  attendance  of  a  witness  in  prison  may  be  secured 
Habeas  by  a  habecu  corpus  ad  testificandum.^  To  this  writ  it 
^JTto^^  18  ordinarily  a  prerequisite  that  the  party  desiring  the 
!m°nTOnS  ^-ttendauce  of  the  witness  should  make  affidavit  before 
witness.  a  judge  at  chambers  that  the  witness  in  question  is  ma- 
terial to  the  case,  but  is  in  custody,  whether  on  criminal  or  civil 
process.^  A  party  to  the  record,  who  is  entitled  to  testify  in  the 
case,  if  he  be  in  prison,  is  entitled  to  use  this  writ  in  order  that 
he  himself  may  be  brought  into  court.®  The  same  writ  has  been 
issued  to  secure  the  presence  in  court  of  a  person  confined  as  a 
lunatic.® 

§  352.  Where  there  is  ground  to  suspect  that  a  material  wit^ 
Witness  ness  may  abscond  or  secrete  himself  before  trial,  he 
quired  t"*  ^^Jj  on  due  ground  laid,  be  held  to  bail  to  appear  at 
forappear-  *'^®  trial,  and  may  be  committed  on  failure  to  procure 
""»•  bail.i^     Such  imprisonment  does  not  violate  the  sanc- 

tions of  the  federal  or  state  constitutions.^^ 


^  Judson,  ex  parte,  S  Blatch.  89; 
Stephens  v.  People,  19  N.  Y.  549; 
State  17.  Trumbull,  1  South.  189 ; 
West  V,  State,  1  Wis.  209.  See  more 
fully  WTiart.  Crim.  PI.  &  Pr.  §§  967- 
68;  Whart.  on  Ev.  §  383. 

>  Mullet  V.  Hunt,  1  Cr.  &  M.  752. 

*  R.  v.  Stretch,  5  A.  &  E.  508 ; 
Dixon  V.  Lee,  5  Tyrw.  180. 

^  Barrow  v.  Humphreys,  8  B.  &  A. 
598. 
»  Tinley  r.  Porter,  2  M.  &  W.  822. 

*  See  R.  V.  Roddam,  Cowp.  672; 
State  v.  Kennedy,  20  Iowa,  569. 

7  Chitty,  Forms,  60;  Marsden  v. 
Overbury,  18  C.  B.  84;  Gordon's 
case,  2  M.  &  S.  580 ;  Browne  v.  Gis- 
borne,  2  Dowl.  N.  S.  263  ;  Graham  v. 
Glover,  5  E.  &  B.  591. 


®  Cobbett,  ex  parte,  4  Jur.  N.  S. 
145. 

»  FenneU  v.  Tait,  1  C,  M.  &  R. 
584. 

10  Evans  v.  Rees,  12  Ad.  &  El.  55  ; 
Ashtou's  case,  7  Q.  B.  169 ;  U.  S.  w. 
Butler,  1  Cranch  C.  C.  422;  State  v. 
Zellers,  2  Halst.  220.  See,  however, 
Bickley  v.  Com.  2  J.  J.  Marsh.  572, 
where  it  is  said  that  the  court  cannot 
compel  the  witness  to  give  surety. 

**  The  power  to  bind  witnesses  by 
recognizance  to  appear  and  give  evi- 
dence was  originally  given  by  the  1 

6  2  P.  &  M.  c.  18,  and  2  &  8  P.  &  M. 
c.  10.    It  was  further  extended  by  the 

7  Geo.  4,  c.  64,  which  repealed  the 
prior  statutes ;  and  is  now  regulated 
by  the  11  &  12  Vict.  c.  42,  s.  20,  by 


11  State  i;.  Grace,  18  Minn.  898. 
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II.  OATH  AND  ITS  INCIDENTS. 

§  353.  An  oath  is  the  assurance  of  the  truth  of  an  assertion 
by  an  appeal  to  a  superior  sanction.     Mr.  Best  ^  gives  An  appeal 
a  narrower  definition,   holding  that   "an   oath   is  an  !?*!-?^ 

'  o  nor  sano- 

application  of  the  religious  sanction ; "  and  that  it  is  ^oi^- 
"  calling  the  Deity  to  witness  in  aid  of  a  declaration  by  man." 
To  this  efiEect  he  quotes  Lord  Coke,^  and  Bonnier,^  who  declares 
"  Le  serment  est  I'attestation  de  la  Divinity  a  Tappui  d'une  de- 
claration de  riiomme."  Yet  if  we  are  now  to  regard  an  affirm- 
ation as  equivalent,  when  given  nnder  the  same  sanction,  to  an 
oath,  and  if  we  accept  the  rulings  which  permit  atheists  to  tes- 
tify under  affirmation,  we  must  extend  the  definition  to  cases 
where  the  witness  appeals  to  his  own  sense  of  right  as  a  voucher. 
But  in  any  view,  an  appeal  of  this  class  solemnly  made,  apart 
from  the  fact  that  falsehood,  uttered  after  such  an  appeal,  is 

which  power  is  given  in  all  cases,  be  compelled  to  find  sureties  for  his 

whether  of  felony  or  misdemeanor,  to  or  her  appearance.    Per  Graham,  B., 

bind  by  recognizance  the  prosecutor  Bodmin  Summ.  Ass.  1S27;  2  Stark. 

and  witnesses  to  appear  and  give  evi-  Ev.  82,  2d  ed.;  per  Lord  Denman, 

dence  at  the  next  court  of  oyer  and  Evans  v.  Rees,  2  A.  &  £.  59.    It  was 

terminer  and  general  jail  delivery,  or  once  thought  that  an  infant  was  bound 

the  next  court  of  quarter  sessions,  as  to  find  sureties  in  such  a  case,  and 

the  case  may  be.    The  same  power  is  could  be  committed  in  default,  on  the 

exercised  by  coroners  under  the   7  ground    that   his  own    recognizance 

Geo.  4,  c.  64,  s.  4,  in  cases  of  murder  would  be  invalid  ;   but  it  has  been 

and  manslaughter.     So  also  witnesses  since  held  that  infancy  is  no  ground 

for  the  defence  may  now  be  bound  for  discharging  a  forfeited  recogni- 

over  to  appear.    See  SO  &  31  Vict.  c.  zance  to  appear  at  the  assizes  and 

35,  8.  3,  incorporated  with  the  11  &  12  prosecute  for  felony.     Ex  parte  Wil- 

Vict  c.  42.  Hams,  IS  Price,  670.     It  is  still  the 

"  When  a  trial  is  postponed,  the  pre-  practice  generally  not  to  take  the  rec- 

siding  judge,  exercising  the  ordinary  ognizanoe  of  a  married  woman,    but 

functions  of  a  justice  of  the  peace,  that  of  her  husband,  or  some  person 

usually  binds  over  the  prosecutor  and  willing  to  be  bound  for  her,  if  any 

witnesses  to  appear  and  give  evidence  such  there  be ;  but  if  no  such  person 

at  the  next  assizes  or  the  next  quarter  be  at  hand,  she  herself  is  frequently 

sessions,  as  the  case  may  be.  bound  ;  and  there  seems  no  reason 

*'  If  a  witness,  on  his  examination  why  her  recognizance  should  not  be 

before  a  magistrate,  refuse  to  be  bound  binding."    Roscoe's  Cr.  Ev.  8th  ed. 

over,  he  may,  by  the  express  pro-  lt)6. 

vbions  of  the  11  &  12  Vict.  c.  42,  s.  ^  Evidence,  §  57. 

20,  be  committed.     It  seems  doubtful  *  3  Inst.  165. 

whether,  in  any  case,  a  witness  can  '  Trait^  des  Prenves,  §  840. 
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indictable  as  perjury,  gives  an  assurance,  amounting  to  primd 
facie  proof,  that  the  assertion  made  by  the  witness  corresponds 
with  his  consciousness  of  right  and  truth :  ^*  Est  enim  jusju- 
randum  affirmatio  religiosa.'*  ^  It  is  final,  so  far  as  the  case  is 
concerned,  for  an  oath  is  administered  to  a  witness  but  once  in 
a  cause,  no  matter  how  often  he  may  be  recalled.^ 

§  854.  While  the  common  and  regular  way  of  swearing  by  a 
Witness  to  Christian  is  on  the  four  evangelists,  or  on  the  New  Tes- 
informhe  ^Q^^Q^^  the  general  rule  is  that  witnesses  are  to  be 
deems         sworn  after  a  form  the  obligation  of   which  they  ac- 

mostobljg-  ^         o  •' 

atory.  knowledge :  A  Jew,  for  instance,  may  be  sworn  on  the 
Pentateuch  or  Old  Testament,  with  his  head  covered ;  ^  a  Ma- 
hometan, on  the  Koran ;  ^  a  Gentoo,  touching  with  his  hand  the 
foot  of  a  Brahmin  or  priest  of  his  religion  ;  a  Brahmin,  by 
touching  the  hand  of  another  such  priest ;  ^  a  Chinese,  by 
breaking  a  china  saucer ;  ^  a  Scotch  Covenanter,  or  member  of 
the  kirk,  by  holding  up  the  hand  without  kissing  the  book.^ 
But  if  a  witness  declares  that  he  acknowledges  the  sanction  of 
the  oath  in  the  usual  form,  it  is  not  usual  to  address  to  him 
further  questions.  It  is  true  that  in  whatever  form  he  consents 
to  be  sworn,  e.  g.  if  though  a  Christian  he  declines  to  be  sworn 
on  the  New  but  consents  to  be  sworn  on  the  Old  Testament,^ 


^  L.  5.  pr.  §  1.  8;  De  jar.  xii.  2. 
See  Com.  v.  Winnemore,  2  BrewBt. 
878;  Savigny,  ut  supra;  Whart.  on 
Et.  §  886.  Compare  Mr.  Livingston's 
remarks,  Livingston's  Works,  ed.  of 
1878,  i.  898. 

*  Bulloch  V.  Koon,  8  Cow.  80. 

*  See,  per  Lee,  C.  S.,  R.  r.  Bos- 
worth,  Str.  1114.  The  adjuration 
oath  was  '<on  the  true  faith  of  a 
Christian,*'  till  altered  for  the  Jews  by 
10  Geo.  1,  c.  10.  The  swearing  on 
a  common  prayer-book,  with  the  four 
gospels  in  the  same  cover,  will  suffice 
in  order  to  an  indictment  for  perjury. 
Rokeby  v.  Langston,  2  Keb.  814.  See 
McAdams  v.  Weaver,  2  Kerr  (N.  B.), 
176. 

*  Gomez  Serra  v.  Munoz,  Stra.  821. 
See  Stra.  1118. 
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*  R.  V.  Morgan,  1  Leach,  54. 

*  Omichund  v.  Barker,  Wil.  545. 

V  R.  V.  Entrehman,  1  C.  &  M.  248. 

In  this  country  a  Chinaman  who 
stated  that  he  did  not  know  the  name 
of  the  book  he  was  sworn  on,  but  that 
he  believed  that  if  he  should  state 
anything  untrue  the  court  would  pun- 
ish, and  that  after  his  death,  he  would  ^ 
«  go  down  there,"  making  an  emphatic 
gesture  downward  with  his  hand,  was 
held  to  be  a  competent  witness.  The 
Merrimac,  1  Ben.  490 ;  and  see  gen- 
erally Fuller  V.  Fuller,  1 7  Cal.  605. 

^  R.  o.  Mildrone,  Leach,  412;  R.  p. 
Walker,  2  Sid.  6,  cited  Cowp.  890; 
Mee  V.  Reid,  Peake,  23;  1  Leach, 
498. 

*  Edmonds  v.  Rowe,  R.  &  M.  77. 


CHAP.  IX.]  PRIVILEGE  FBOH  ARREST.  [§  856. 

he  may  be  afterwards  asked  whether  he  holds  sach  oath  bind- 
ing on  his  conscience ;  bat  he  cannot  be  asked  whether  he  con- 
siders any  other  form  of  oath  more  binding.^  The  fact  that  a 
witness  permits  himself,  without  objection  on  his  part,  to  be 
sworn  by  an  oath  he  does  not  deem  binding,  does  not  relieve 
him  from  a  prosecution  for  perjury,  if  his  testimony  be  wilfully 
false.^ 

§  355.  By  statutes  now  adopted  in  all  jurisdictions  in  this 
country,  persons  who  are  conscientiously  opposed  to    . 
taking  an  oath  may  testify  under  the  form  of  a  solemn  tion  ma^ 
affirmation.     If  false  testimony  be  given  under  an  af-   tated  for' 
firmation,  the  witness  is  as  much  exposed  to  a  prose-  ^^' 
cution  for  perjury  as  if  he  had  been  formally  sworn.*    But  the 
right  to  be  affirmed,  in  those  States  which  make  conscientious 
objection  the  test,  cannot  be  granted  to  a  witness  who  has  no 
conscientious  objection  to  an  oath.^ 

m.  PRIVILEGE  FROM  ARREST. 

§  856.  A  witness,  when  on  attendance  on  a  court  of  justice,  is 
not  protected  from  arrest  on  a  criminal  prosecution,^  witness 
no  matter  how  surreptitious  and  improper  may  have  {J^"fJJj„ 
been  the  process  by  which  he  was  broue^ht  within  the  criminal 

m  arrest  but 

range  of  the  arrest.^  From  arrest  on  civil  process  a  otherwise 
witness  is  protected,  not  only  while  in  attendance  on  ** 
the  court,  but  when  going  to  and  returning  from  it ;  in  other 
words,  eundo^  morandoy  et  redeundo.  The  rule  is  the  same 
whether  the  witness  attends  voluntarily  or  on  compulsion,  and 
whether  the  tribunal  he  attends  be  a  court  and  jury,  or  a  com- 
missioner or  other  officer  authorized  to  take  testimony.^  And  it 
is  held  in  New  York  that  a  witness  from  another  State  is  privi- 
leged from  even  a  summons.^ 

1  Sells  t;.  Hoare,  3  B.  &  B.  2S2.  *  See  U.  S.  v.  Coolidge,  2  GalL 

>  Sells  V.  Hoare,  8  B.  &  B.  282;  S.  864 ;  Whart.  Grim.  Law, '8th  ed.  § 

C,  7  Moore,  86;  State  r.  Keene,  26  1251. 

Me.  88 ;  Com.  o.  Knight,  12  Mass. 274;  «  Williamson  t;.  Carroll,  16  N.  J. 

Campbell  o.  People,  8  Wend.  686;  L.  217. 

Thomas  t;.  Com.  2  Rob.  795;  State  v.  *  Douglass,  in  re,  8  Q.  B.  887. 

Witherow,  8  Murph.  158;  McKinney  •  Whart  Crim.  PI.  &  Pr.  §  27. 

V.  People,   7  III.  540.    See    Whart.  T  Whart.  on  £v.  $  889. 

Crim.  Law,  8th  ed.  §  1251.  <  Person  v.  Greer,  66  N.  Y.  124. 
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§  869.] 


EVIDENCE  IN  GfilMlNAL  GASES. 


[chap.  DC. 


IV.  WHO  ABE  COMPETENT  WITNESSES. 

§  867.  While  credibility  ia  for  the  jury,  under  the  inatruc- 
tiona  of  the  court,  competency  ia  exclusively  for  the 
tencyis  court.  Whatevermay.be  the  objection  to  the  compe- 
tency of  a  witneas,  whether  intereat,  inaanity,  infancy, 
or  public  policy,  if  it  goea  to  incompetency  for  the  purpoae  for 
which  the  witneaa  ia  called,  it  muat  be  determined  by  the  court. 
Ordinarily,  aa  we  will  preaently  aee,  the  objection  muat  be  taken, 
when  known,  before  the  witneaa  ia  aworn.  In  order  to  aubatan- 
tiate  the  objection,  the  witneaa,  aa  we  will  further  aee,  may  be 
examined,  according  to  the  old  practice,  on  the  voir  dire;  or 
being  aworn  in  chief,  hia  examination  may  be  arreated  by  in- 
terrogatoriea  from  the  oppoaite  party,  aa  to  hia  competency.^ 
But  by  the  court  muat  the  objection,  whenever  it  ia  made,  be 
determined.^ 

§  358.  The  law,  on  grounda  of  policy,  preaumea  that  all  wit- 
All  wit-  neaaea  tendered  in  a  court  of  justice  are  not  only  com- 
Jumed^""  petent  but  credible.  If  a  witneaa  ia  incompetent,  thia 
competent,  muat  be  ahown  by  the  party  objecting  to  him  ;  if  he 
ia  not  credible,  thia  muat  be  ahown,  either  from  hia  examination, 
or  by  impeaching  evidence  aliunde*  Hence,  ao  far  aa  compe- 
tency ia  concerned,  if  the  evidence  ia  in  equipoiae,  the  witneaa 
ahould  be  admitted.^ 

§  359.  A  party  who  knowa  objectiona  to  the  competency  of  a 
witneaa  cannot,  ao  it  haa  been  held,  hold  back  auch  ob- 
jectiona until  the  witneaa  haa  been  examined,  and  then 
raise  the  objectiona  if  the  witneaa'a  teatimony  prove 
unfavorable.  But  it  ia  otherwiae  when  the  objecting 
party  ia  not  aware  of  the  full  force  of  the  objection 
until  the  examination  haa  begun.*     The  objection,  however,  if 


Ordinari- 
ly incom- 
petency 
should  be 
objected 
to  before 
oath. 


1  Whart.  on  Ev,  §  492. 

'  See  cases  cited  infra;  and  see 
R.  17.  Perkins,  2  Mood.  C.  C.  185; 
State  r.  Whittier,  21  Me.  S41 ;  Dole 
V.  Thurlow,  12  Met.  157;  Com.  v. 
Burke,  16  Gray,  S3;  Cook  v.  Mix,  11 
Conn.  432;  Com.  v.  Lattin,  29  Conn. 
889;  Perry's  case,  8  Grat.  682;  Peter- 
son V.   State,  47   Ga.  524;  State  v. 
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Scanlan,  58  Mo.  204;  and  other  cases 
cited  Whart  on  £v.  §  2. 

«  Whart.  on  Ev.  §  392. 

«  See  R.  V.  Whitehead,  L.  R.  1  C. 
C.  3S;  S.  C,  10  Cox,  234;  Vaughan 
V.  Worrall,  2  Madd.  322;  Selway  v, 
Chappell,  12  Sim.  113;  State  v,  Dam- 
ery,  48  Me.  327;  Shurtleff  v.  WUlard, 
19  Pick.  202;  Andre  v.  Bodman,  13 


CHAP.  IX.] 


WHO  ARE  COMPETENT  WITNESSES. 


[§  860. 


discovered  during  the  examination  in  chief,  must  be  made  before 
cross-examination.^  When  a  witness,  after  verdict,  is  discovered 
to  have  been  incompetent,  and  this  without  any  laches  on  the 
part  of  the  objecting  party,  a  new  trial  may  be  granted,  if  the 
evidence  of  the  witness  was  material,  or  if  the  party  offering  this 
evidence  is  tainted  with  suspicion  of  impropriety  in  concealing 
the  incompetency.^  But  where  the  objection  could  have  been 
taken  during  the  trial  a  new  trial  will  be  refused,  nor  can  the 
objection  be  noticed  on  error.* 

§  fS60.  If  a  witness  speaks  of  something  perceived  by  himself, 
and  not  through  the  medium  of  a  third  party,  his  testi-  Distinction 
mony  cannot  be  excluded  because  at  the  time  of  per-  e^onduy 
ception  his  attention  was  not  given  closely  to  the  thing  ^in^dJieg 
perceived,  or  because  his  powers  of  perception  were  not  apply 
feeble,  or  because  his  attention  at  the  time  was  dis-  nesses. 
tracted.  He  may  have  an  impression  of  what  took  place,  which, 
from  the  nature  of  things  is  far  fainter  than  that  of  a  witness  not 
called,  but  he  is  not  on  this  ground  to  be  excluded.  Disabilities 
of  this  kind  go  not  to  competency  but  to  credibility.^  A  witness, 
no  matter  how  reliable,  cannot  be  permitted  to  give  the  contents 
of  a  written  instrument  that  could  be  produced  ;  but  no  witness, 
no  matter  how  unreliable,  can  be  excluded  because  another  more 
authoritative  is  not  called.^  A  witness  who  has  heard  a  party 
or  his  agent  say  certain  things  can  be  received,  though  the  party 
or  agent  himself  might  have  been  examined,  but  is  not ;  ^  and 
hence  the  admissions  of  a  party  can  be  proved,  though  the  party 
himself  is  in  court  to  be  examined  as  to  such  admissions^  And 
as  we  have  already  seen,  a  person  not  an  expert  may  be  admitted 
to  state  facts  as  to  which  an  expert  could  be  procured  who  would 
speak  much  more  authoritatively  ;  *  and  a  party  cognizant  with 


Md.  241;  Veiths  v.  Hagge,  8  Iowa, 
163.  See  Com.  v.  Green,  17  Mass. 
615;  Howser  v.  Com.  51  Penn.  St. 
332. 

^  Sheridan  v,  Medara,  10  N.  J.  £q. 
469 ;  Brooks  v,  Crosby,  22  Cal.  42. 

«  Whart.  Crim.  PL  &  Pr.  §§  876- 
81 ;  Wade  v.  Simeon,  2  C.  B.  342. 

•  Ibid. 

«  Infra,  §  373. 


•  See  supra,  §  174;  Governor  v. 
Roberts,  2  Hawks,  26;  Green  v.  Caw- 
thorn,  4  Dev.  409;  State  v.  Cain,  9 
W.  Va.  559. 

«  Badger  v.  Story,  16  N.  H.  168; 
Featherman  v.  Miller,  45  Penn.  St. 
96.    Infra,  §§  623  et  seq. 

'  Infra,  §  685;  Whart.  on  Ev.  §§ 
1094,  1175  etseq, 

•  Supra,  §  160. 
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§  861.]  EVIDENCE  IK  CRIMINAL  CASES.  [CHAP.  IX. 

another's  writing  may  be  called  to  state  his  knowledge  as  well 
as  the  writer  himself.^ 

§  861.  By  the  English  common  law,  the  oath  is  an  essential 
Atheism  prerequisite  to  the  admission  of  a  witness  to  testify. 
Jaw^d?"^**  -^^  yM(itWo  non  creditur  nisi  jurati%?  In  the  leading 
qnaiifles.  ^ase  on  this  topic  ^  the  question  came  up  on  the  admis- 
sibility in  evidence  of  depositions  which  had  been  made  on  oath 
by  some  Gentoos  before  a  chancery  commission  in  the  East 
Indies.  It  had  been  thought  up  to  that  time,  on  the  authority 
of  Coke,^  that  none  but  Christians  were  competent  witnesses. 
He  laid  it  down  that  ^^  an  infidel  cannot  be  a  witness ; "  and 
it  was  clear  that,  under  the  designation  of  infidel,  he  classi- 
fied all  who  were  not  Christians.  But  Willes,  C.  J.,  ruled  that 
Lord  Coke's  proposition  was  "  without  foundation,  either  in 
Scripture,  reason,  or  law ; "  and  proceeded  to  declare,  in  an 
opinion  which  has  not  since  been  questioned,  that  ^*  Such  infi- 
dels who  believe  in  God,  and  that  He  will  punish  them  if  they 
swear  falsely  (in  some  cases  and  under  some  circumstances), 
may  and  ought  to  be  admitted  as  witnesses  in  this,  though  a 
Christian  country."  And,  "  Such  infidels,  if  any  such  there  be, 
who  either  do  not  believe  in  God,  or,  if  they  do,  do  not  think 
that  He  will  either  reward  or  punish  them  in  this  world  or  in  the 
next,  cannot  be  witnesses  under  any  case  or  under  any  circum- 
stances, for  the  plain  reason,  because  an  oath  cannot  possibly  be 
any  tie  or  obligation  upon  them."*  It  may  therefore  be  re- 
garded as  settled  that  by  the  English  common  law  an  atheist  is 
inadmissible  as  a  witness,  independently  of  the  statutes  permit- 
ting affirmations  to  be  substituted  for  oaths  ;^  though  it  is  suf- 
ficient for  admissibility,  that  the  witness  proposed  believes  in 
a  Supreme  Being  who  dispenses  retribution  in  this  life  alone.^ 
By  statute,  however,  in  several  jurisdictions,  religious  unbelief  no 

1  Infra,  §  549.  Norton  v.  Ladd,  4  N.  H.  444;  Arnold 

«  2  Salk.  612;  1  Bl.  Ck)m.  402.  v.  Arnold,  18  Vt.  868;  Thurston  v. 

«  Omichund  r.  Barker,  Willes,  688;  Whitney,  2  Gush.  104;  Beardsly  v, 

1  Sm.  L.  C.  194.  Foot,  2  Root,  899;  Atwood  r.  Welton, 

*  Co.  Litt.  6  6.  7  Conn.  66;  People  ».  McGarren,  17 
»  See  Maden  v.  Catanach,  7  H.  &  Wend.  460;  Anderson  v,  Maberry,  2 

K  860;  81  L.  J.  Ex.  118.  Heisk.  668.     Otherwise,  when  an  af- 

*  Maden  v,  Catanach,  7  H.  &  N.     firmation  is  permitted.     Supra,  §  858. 
860;  Smith  v.  Coffin,  18  Me.  167;        ?  VVhart.  on  Er.  §  896. 
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CHAP.  IX.]  WITNESSES  :  ATHEISM.  [§  862. 

longer  disqualifies  ;  nor  at  common  law  can  defect  in  such  belief 
be  a  ground  of  exclusion  in  jurisdictions  which  permit  the  substi- 
tution of  an  afBrmation  for  an  oath.^ 

§  862.  The  burden  of  proving  religious  unbelief  in  a  person 
tendered  as  a  witness  is  on  the  party  making  the  objeo-  ^^,^^^^ 
tion.^    It  is  competent,  under  such  a  rule,  at  any  time  may  be 
before  the  witness  is  sworn,  to  introduce  testimony  to  '^^oT 
show  his  defect  in  this  relation.^     Whether  he  can  him-      **^  ' 
self  be  examined  on  his  voir  dire  as  to  his  religious  belief  has 
been  doubted.     If  examined,  he  must  be  examined  without  the 
prior  tendering  of  an  oath,^  for  it  is  a  petitio  principii  to  swear 
a  person  in  order  to  determine  whether  he  can  be  sworn.^    Even 

^  Sapra,  $  358.  Com.  v,  Burke,  16  of  that  State  has  since  enacted  that 
Gray,  ^Z\  Perry's  case,  8  Grat.  682;  such  persons  shall  be  reoeired  as  wit- 
People  V.  Jenness,  6  Mich.  805;  Fuller  nesses.  In  Massachusetts,  it  has  been 
r.  Fuller,  1 7  Cal.  605 ;  Ake  v.  State,  said  that  mere  disbelief  in  a  future 
6  Tex.  Ap.  898.  existence  goes  only  to  the  credibility. 

The  following  summary  of  the  older  Hunscom  v,  Hunscom,  15  Mass.  184. 

cases  may  be  still  not  without  value :  In  Maine,  a  belief  in  the  existence  of 

In  Pennsylrania,  it  was  directly  de-  the  Supreme  Being  is  rendered  suf- 

cided  that  the  true  test  of  the  com-  ficient,  without  any  reference  to  re- 

petency  of  a  witness,  on  the  ground  wards  or  punishments.     Stat  1838,  c. 

of  his  religious  principles,  is,  whether  68;  Smith  v.  Coffin,  6  Shep.  157.     In 

he  believes  in  the  existence  of  a  God  South  Carolina,  a  belief  in  God  and 

who  will  punish  him  if  he  swear  false-  his  providence  has  been  held  suffi- 

ly.     Cubbison  v.  M'Creary,  2  W.  &  cient.    Jones  v.  Harris,  1  Strob.  160. 

8.  262.    See  Com.  v.  Winnemore,  2  In  Illinois,  it  has  been  said  that  a  per- 

Brewster,  378 ;  Blair  v,  Seaver,  26  son  who  has  no  religious  belief,  nor 

Penn.  St  274.    Hence  those  are  com-  belief  in  a  Supreme  Being,  and  who, 

petent  who  believe  future  punishment  though  recognizing  his  amenability  to 

not  to  be  eternal.  Cubbison  v.  M*Crea-  human  law  in  case  he  testifies  falsely, 

ry,  2  W.  &  Serg.  262.     See  Butts  r.  has  no  sense  of  moral  accountability, 

Swartwood,  2  Cowen,  431 ;  Blocker  v.  is  inadmissible.     Central  Mil.  B.  R. 

Bumess,  2  Ala.  854;  U.  S.  v.  Ken-  o.  Rockafellow,  17  111.  541. 

nedy,  8  McLean,  175.    In  Ohio,  it  is  '  Donnelly  o.  State,  26  N.  J.  L. 

held  that  a  witness's  belief  that  pun-  468. 

ishments  for  false  swearing  are  in-  *  Anderson  o.  Maberry,  2  Heisk. 

flicted  in  this  life  only  might  go  to  658.     See  infra,  §  475. 

his  credibility.    U.  S.  v.  Kennedy,  8  «  See  R.  v.  White,  1  Leach,  480; 

McLean,  175.    In  Connecticut,  it  was  Maden  o.  Catanach,  7  H.  &  N.  860; 

formerly  decided  that  those  who  be-  R.  v.  Serva,  2  C.  &  K.  56 ;  Scott  v. 

lieve  in  a  God,  and  in  rewards  and  pun-  Hooper,  14  Yt  585;  Harrel  v.  State, 

ishments  only  in  this  world,  are  not  1  Head,  125. 

competent  witnesses.  Atwood  v.  Wei-  *  Queen's  case,  2  B.  &  B.  284;  U. 

ton,  7  Conn.  R.  66.    The  legislature  S.  v.  White,  5  Cranch  C.  C.  88;  Wake- 
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§  863.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  IZ. 

when  this  objection  does  not  apply,  as  where  the  objection  goes 
not  to  competency  but  to  credibility,  a  witness  cannot  be  com- 
pelled to  answer  as  to  special  phases  of  his  creed.^  When  the 
question  is  competency,  the  proper  course,  in  order  to  prove  such 
defect  in  religious  belief  as  argues  a  deficiency  in  a  sense  of  moral 
accountability,  is  to  put  in  evidence  the  witness's  own  declara- 
tions.^ And  it  is  held  that  his  declarations,  exhibiting  a  change 
of  opinion,  may  be  shown  by  those  to  whom  such  declarations 
were  uttered.^  If,  on  cross-examination,  it  appears  that  the  wit- 
ness has  not  the  moral  sense  requisite  to  make  him  a  competent 
witness,  the  court,  at  its  discretion,  may  strike  out  his  testimony, 
or  leave  it  to  the  jury  with  proper  instructions  as  to  its  weight.* 

§  363.  At  common  law,  persons  convicted  of  crimes  which 
render  them  infamous  are  excluded  from  being  witnesses.  ^^  In- 
field V.  R088,  6  Mason,  19;  Smith  that  a  witness  may  properly  refuse  to 
V,  Coffin,  6  Shepley,  157;  Com.  v.  answer  any  questions  which  go  beyond 
Smith,  2  Gray,  516;  Com.  r.  Burke,  an  inquiry  into  his  belief  in  a  Supe- 
16  Gray,  88;  Jackson  v,  Gridley,  IS  rior  Being  to  whom  man  is  answer- 
Johns.  9S  ;  Com.  v.  Winnemore,  1  able;  and  that  it  is  the  duty  of  coun- 
Brewst.  356;  State  v.  Townsend,  2  sel  to  refuse,  howeyer  urged,  to  put 
Harring.  548.  See  Odell  v.  Koppee,  such  questions,  which  are  altogether 
5  Heisk.  88.  impertinent  and  yexatious."     6  Dick. 

^  Donkle  o.  Eohn,  44  Ga.  266.    See    Q.  S.  585. 
infra,  §  475.  *  Wakefield  v.  Ross,  5  Mason,  19; 

'*  It  has  sometimes  been  allowed  to  Central  Mil.  R.  R.  v.  Rockafellow,  17 
counsel,"  says  Mr.  Justice  Talfourd,  III.  541;  Curtiss  v.  Strong,  4  Day,  51; 
"  to  question  witnesses  on  their  voir  Jackson  v.  Gridley,  18  Johns.  98. 
dire  as  to  their  religious  belief;  but  it  *  U.  S.  v.  White,  5  Cranch  C.  C. 
may  be  doubted  whether  a  witness  38;  Smith  v.  Coffin,  6  Shepley,  157; 
would  not  be  justified  in  insisting,  Com.  t7.  Wyman,  Thach.  C.  C.  432; 
when  so  questioned,  on  the  simple  Atwood  v,  Welton,  7  Conn.  66 ;  Jack- 
answer  that  he  considers  the  oath  ad-  son  v.  Gridley,  18  Johns.  98  ;  State  v, 
ministered  in  the  usual  form  binding  Townsend,  2  Harring.  548;  Com.  t7. 
on  his  own  conscience,  and  in  declin-  Bachelor,  4  Am.  Jur.  79. 
ing  to  answer  further;  for  a  confession  *  People  r.  Harper,  1  £dm.  (N.  Y.) 
thus  forced  from  him,  of  a  disbelief  in     Sel.  Cas.  180. 

a  state  of  retribution,  would  certainly  When  the  question  is  credibility, 
be  esteemed  disgraceful  in  a  court  of  it  is  for  the  jury  to  determine  what 
justice,  and  there  seems  no  reason  weight  is  to  be  given  to  the  testimony 
why  a  person  should  thus  be  taxed,  of  one  whose  immoral  and  degraded 
perhaps  to  his  own  infinite  prejudice,  life  shows  a  want  of  religious  senti- 
merely  because  he  appears  to  perform  ment,  or  a  disregard  to  personal  char- 
a  public  duty  in  obedience  to  a  sub-  acter  or  reputation.  Bowman  v.  Smith, 
pcena.    At  all  events,  it  is  quite  clear    1  Strobh.  246.    See  infra,  §  884. 
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CHAP.  IX.] 


WITNESSES:  INFAMT. 


[§  363. 


famons"  crime,  in   this   sense,  is  regarded  as  comprehending 
treason,  felony,  and  the  crimen  falsi.^    In  many  jaris-  infamviii- 
dictions,  however,  the  disqualification  of  infamy  is  re-  at^mmon 
moved  by  statute,  though  a  conviction  may  be  proved  *  *^' 
to  a£fect  credibility.* 


^  Phil.  &  Am.  on  £▼.  p.  17;  6  Com. 
Dig.  358,  Testm.  A.  4,  5 ;  Co.  Litt.  6 
h ;  2  Hale  P.  C.  277 ;  1  Stark.  Evid.  94, 
95;  1  Greenl.  on  £v.  §§  372,  873.  See 
Mr.  Livingston's  criticism,  Living- 
ston's Works,  i.  468.  And  see  cases 
in  subsequent  notes. 

'  Com.  V.  Gorham,  99  Mass.  420. 
In  Massachusetts,  see  Suppl.  Rev. 
Stat.  607,  808;  in  New  York,  see 
Donahue  v.  People,  66  N.  Y.  208; 
in  Michigan,  see  Dickinson  v.  Dustin, 
21  Mich.  561;  in  Ohio,  Brown  v. 
State,  18  Oh.  St.  496;  in  Georgia, 
Frain  v.  State,  40  Ga.  629;  in  In- 
diana, Glenn  v.  Cove,  42  Ind.  60. 
See  for  other  cases  infra,  §  489.  See, 
as  to  impeaching  witnesses  in  this  way, 
infra,  §  489.  In  New  York,  however, 
as  late  as  1869,  all  convictions  of  of- 
fences punishable  hy  death  or  impris- 
onment in  the  state  prison  made  the 
convict  incompetent  as  a  witness. 
See,  as  applying  this  provision,  Peo- 
ple V.  Park,  41  N.  Y.  21;  aflF.  S.  C,  1 
Lans.  268. 

As  there  are  still  States  which  re- 
tain the  disqualification  of  infamy,  and 
as  in  several  States  convictions  of  in- 
famous offences  can  be  introduced  to 
impeach  credibility,  it  may  be  proper 
to  append,  in  this  place,  a  summary  of 
the  rulings  as  to  infamy. 

A  witness  is  rendered  infamous  by 
a  conviction  in  the  courts  of  his  own 
country  of  forgery ;  R.  v.  Davis,  5 
Mod.  74;  Poage  v.  State,  8  Oh.  St. 
229  ;  perjury  ;  Greenl.  £v.  §  678  ; 
R.  V.  Teal,  11  East,  807;  subornation 
of  perjury;  Co.  Lit.  6  5;  6  Com. 
Dig.  858,  Testm.  A.  5  ;  Sawyer's 
case,  2  Hale  P.  C.  141 ;   suppression 


of  testimony  by  bribery,  conspiracy 
to  procure  the  absence  of  a  witness ; 
Clancy's  case,  Fortesc.  R.  208 ;  Bush- 
ell  V,  Barratt,  R.  &  M.  484;  con- 
spiracy to  accuse  another  of  crime; 
2  Hale  P.  C.  277;  6  Hawk.  P.  C.  c. 
46,  s.  101 ;  Co.  Lit.  6  6  ;  R.  o.  Priddle, 
1  Leach  C.  C.  442 ;  Crowther  v.  Hop- 
wood,  8  Stark.  21  ;  1  Stark.  Evid.  95; 
Yille  de  Yarsovie,  2  Dods.  191 ;  and 
barratry;  R.  v.  Ford,  2  Salk.  690; 
Bull.  N.  P.  292.  But  it  is  said  not  to 
be  so  with  the  mere  attempt  to  pro- 
cure the  absence  of  a  witness.  State 
V.  Keyes,  8  Yt.  57. 

It  is  the  infamy  of  the  crime,  and 
not  the  nature  or  mode  of  the  punish- 
ment, that  destroys  competency ;  Gilb. 
Evid.  140;  Com.  v.  Shaver,  8  W.  & 
S.  888;  Schuylkill  v.  Copley,  67  Penn. 
St.  886;  and,  therefore,  though  a 
roan  had  stood  in  the  pillory  for  a 
libel,  or  for  seditious  words,  or  the 
like,  he  was  not  thereby  disabled  from 
being  a  witness.  Gilb.  Evid.  140,  141 ; 
8  Lev.  426.  Outlawry  in  a  civil  suit 
does  not  render  a  man  incompetent  as 
a  witness;  Co.  Lit.  6  5;  2  Hawk.  c. 
46,  s.  21 ;  nor  has  the  mere  commis- 
sion of  any  offence  that  effect,  unless 
the  party  has  been  actually  convicted 
of  it.  Kel.  17,  18 ;  1  Sid.  51 ;  Cowp. 
8.     See  11  East,  809. 

In  Pennsylvania,  a  person  convicted 
of  arson  in  the  night-time  of  buildings 
or  board  yards  in  any  city  or  incorpo- 
rated district  is  incompetent  to  testify. 
Act  April  16,  1849,  Pamph.  L.  664. 

A  conviction  of  grand  or  petit  lar- 
ceny disqualifies.  Pendock  v.  Mac- 
kinder,  Willes,  665 ;  Com.  v,  Keith, 
8  Met.  581 ;  State  v,  Gardner,  1  Root, 
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§   864.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  IX. 

§  864.  Where,  even  at  common  law,  a  convict  is  a  party,  he 

may,  in  order  that  he  may  not  be  wholly  remediless, 

cases  make  an  affidavit  necessary  to  his  excalpation  or  de- 

vict  may  "  fence,  or  for  relief  against  an  irregular  judgment,  or 

^^^y-        the  like ;  ^  but  it  is  said  that  his  affidavit  cannot  be 

485 ;  Lyford  v.  Farrar,  11  Foster,  S14.  for  keeping  a  gaming  or  bawdy-house  ; 

In  New  York,  however,  the  latter  has  R.  v.  Grant,  1  R.  &  M.  270 ;  Deer  ». 

been  ruled  to  go  only  to  the  credibil-  State,  14  Mo.  848;  Bickel  v.  Fasig,  33 

ity  of  a  witness.     Carpenter  v.  Nixon,  Penn.  St.  468 ;  nor  for  cutting  timber ; 

5  Hill,  260.  Holler  v.  Ffirth,  Penning.  531 ;  nor 

If  a  statute  declare  the  perpetrator  for  conspiracy  to  defraud  by  spread- 

of  a  crime  "  infamous,"  this,  it  seems,  ing  false  news  or  otherwise;  1  Greenl. 

renders  him  incompetent  to  testify.  £y.  §  378  ;  though  the  last  point  has 

1  Phil.  Evid.  p.  18 ;  1  Gilb.  Evid.  by  been  ruled  differently  by  the  UniCed 

Lofft,  256,  257.  States  Circuit  Court  in  the  District  of 

In   Massachusetts,   it  was   said   at  Columbia.    U.  'S.  v.  Porter,  2  Cranch 

common  law  that  a  person  convicted  C.  C.  60. 

of    the  offence  of   receiving    stolen        Conviction  of  playing  faro  does  not 

goods,  knowing  them  to  have  been  bring    incompetency.       Holioway    r. 

stolen,  is   not   a   competent  witness.  Com.  11  Bush,  344. 
Com.  V,  Rogers,  7  Met.  500.    In  Penn-        Foreign  Convictions,  —  How  far  a 

sylvania,  however,  the  contrary  doc-  foreign  judgment  of  an  infamous  of- 

trine  has  been  advanced  by  a  learned  fence  disables  a  witness  has  been  the 

judge.     Com.  v.  Murphy,  5  Penn.  Law  subject  of  much  conflict  of  authority. 

J.  290.  In  Massachusetts,  it  has  been  deter^ 

No  disqualification,  it  was  said  by  mined  that  such  conviction  does  not 

Judge  Washington,  attends  a  convic-  attach  disability;  and,  after  an  argu- 

tion  of  assault  and  battery  with  intent  ment    of    remarkable    learning    and 

to  kill;  U.  S.  V.  Brockius,  8  Wash,  vigor,  the  court  came  to  the  conclu- 

C.  C.  99 ;  nor,  it  was  ruled  by  the  sion  that  it  was  not  bound  to  respect 

Supreme  Court  of  Pennsylvania,  the  the  criminal  judgments  of  the  courts, 

conviction  of  a  sheriff  of  the  offence  either  of  neighboring  States  or  of  a 

of  bribing  a  voter  previous  to  his  elec-  foreign  country,  though  the  record  is 

tion  to  the  office.     Com.  v.  Shaver,  8  admissible    to    discredit.     Com.     v. 

W.  &  S.  888.  Green,  17  Mass.  515,  540.     See  also 

A  conviction  of  the  offence  of  ob-  Campbell  v.  State,  28  Ala.  44.      Such 

taining  goods  by  false  pretences  does  seems  also  to  be  the  opinion  of  the 

not  render  the  party  an  incompetent  late    Mr.  Justice    Story ;    Confl.   of 

witness;   Utley  v.  Merrick,   11  Met.  Laws,  §§  91-98,  104,  620,  625;  and 

802;    nor  does  a  conviction  for  ob-  of  Mr.  Greenleaf ;  1  Greenl.  on  £v. 

structing  the  passage    of   cars  on   a  j  876.    See  also  State  v.  Ridgely,  2 

railroad;  Com.  v.  Dame,  8  Cush.  884 ;  Har.  &  M'Hen.  120;  Clarke's  Lessee 

nor  for  being  a  common  prostitute;  v.  Hall,  Ibid.  378;  Cole's  Lessee  v. 

State  V.  Randolph,  24  Conn.  863;  nor  Cole,  1  Har.  &  J.  572.     The  force  of 


^  Davis  and  Carter's  case,  2  Salk.     Atcheson  o.  Everitt,  Cowp.  882;  Skin- 
461;  R.  V.  Gardiner,  2  Burr.  1117;    ner  ».  Perot,  1  Ashm.  57. 
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CHAP.  IX.]  WITNESSES :   INFAMY.  [§  865. 

read  to  support  a  criminal  charge.^  But  the  same  principle 
which  makes  a  wife  admissible  against  her  husband,  in  cases  of 
violence  committed  on  herself,  would  render  a  convict  compe- 
tent to  obtain  redress  for  personal  injury,  when  no  other  evi- 
dence could  be  obtained. 

§  865.  Disability  by  infamy  may  be  removed  by  the  produc- 
tion of  a  pardon  under  the  great  seal.^  Disability 

When  the  person  thus  rehabilitated  is  an  accomplice,  f™*^ 
his  testimony  is  subject  to  the  distinctions  hereafter'  moved  by 

,  .       Q  pardon. 

stated  in  respect  to  corroboration.^ 

the  three  last  cited  cases,  however,  is  392 ;  Fitch  v.  Smallbrook,  Ld.  Raym. 
much  weakened  by  the  fact  that  in  32 ;  Cushman  o.  Loker,  2  Mass.  108 ; 
them  the  rejected  witnesses  were  per-  Com.  v.  Gorham,  99  Mass.  420 ;  Peo- 
sons  sentenced  in  England  for  felony,  pie  v.  Whipple,  9  Cow.  707;  People 
and  transported  as  such  to  Maryland  v,  Herrick,  13  Johns.  82;  Blaufas  v. 
before  the  Revolution.    In  New  York  People,  69  N.  Y.  107;  Skinner  v,  Pe- 
s  foreign  conviction  does  not  disqual-  rot,  1  Ashm.  57;  State  v,  Valentine, 
ify;  Sims  v.  Sims,  75  N.  Y.  466  (see  7  Ired.  225  ;  Dawley  v.  State,  4  Ind. 
infra,  §§489, 596  a).  In  Virginia ;  Uhl  128.    Infra,  §  574. 
o.  Com.  6  Grat.  706;  and  Alabama;  Prisoners  who  have  pleaded  guilty, 
Campbell  v.  State,  23  Ala.  44,  the  but  on  whom  no  sentence  has  been 
record  is  rejected  altogether.     The  passed,   are  constantly  admitted    in 
contrary  opinion  was  held  in  North  practice  as  witnesses;  and  in  one  of 
Carolina,  after  an  elaborate  ezamina-  these  cases  Baron  Wood  told  the  man 
tion.    State  v.  Candler,  3  Hawks,  398.  that  he  would  pass  sentence  upon  him, 
In  New  Hampshire,  a  conviction  in  upon  his  plea  of  guilty,  because  he 
another  State  of  a  crime  which  by  the  fenced  with  the  questions.    Alderson, 
laws  of  such   State  disqualifies   the  B.,  R.  v.  Hincks,  2  C.  &K.  464;  S. 
party  from  being  heard  as  a  witness,  C,  1  Den.  C.  C.  84.    Infra,  §  445. 
and  which,    if   committed    in   New  In  Virginia,  upon  the  trial  of  a  con- 
Hampshire,  would  have  operated  as  a  vict  from  the  penitentiary  for  a  felony 
disqualification,  is    sufficient  to  ex-  committed  there,  another  convict  con- 
clude the  party  from  being  a  witness,  fined  there  for  felony  is  by  statute  a 
Chase  v.  Blodgett^  10  N.  H.  22.     See  competent  witness  for  the  prosecution. 
Hoffman  v.  Coster,  2  Whart.  453;  U.  Johnson's  case,  2  Grat.  581.     As  to 
S.  9.  Wilson,  Baldw.  90;  Jackson  i;.  Missouri,  see  communication    in   10 
Rose,  2  Va.  Cas.  34.     Compare  Com.  Cent  L.  J.  363. 
V.  Hanlon,  3  Brewst.  461;  Kirschner  ^  Walker  v.  Kearney,  2  Str.  1148; 
V.  State,  9  Wis.  140;  Whart  Confl.  of  R.  v.  Gardiner,  2  Burr.  1117. 
L.  §f  107,  769.     See  infra,  §  596  a.  >  State  v.  Blaisdell,  33  N.  H.  388. 
Verdict  wUhout  Judgment.  --  Con-  See  Whart  Cr.  PI.  &  Pr.  §§  521  tt 
viction,  without  judgment,  works  no  teq, ;  and  see  Blane  v.  Rogers,  49  Cal. 
disability.     (J.  S.  v,  Dickenson,  2  Mc-  15. 

Lean,  325;  Com.  Dig.  354,  Testm.  A.  >  Infra,  §  441 ;  U.  S.  v.  Jones,  2 

5 ;  R.  V.  Castell  Careinlon,  8  East,  77;  Wheel.  C.  C.  451. 
Lee  V,  Gansell,  Cowp.  3;  Bull.  N.  P. 
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§  865.]  EVIDENCE  IK  CRIMINAL  CASES.  [CHAP.  IX. 

It  is  essential  to  establish  the  identity  of  the  witness  with  the 
person  pardoned.^ 

To  remove  infamy,  the  pardon  must  be  full.  Thus,  where  a 
pardon  remitted  to  the  convict  ^^  the  residue  of  the  punishment 
he  was  sentenced  to  endure,"  it  was  held  that  his  competency  as 
a  witness  was  not  restored.^ 

Where  the  disability  is  attached  to  the  conviction  of  a  crime 
by  the  express  words  of  a  statute,  the  pardon  wiU  not,  according 
to  the  better  opinion,  restore  the  competency  of  the  o£fender,  the 
prerogative  of  the  government  being  controlled  by  the  authority 
of  the  express  law.  Thus  if  a  man  be  adjudged  guilty  on  an 
indictment  for  perjury  at  common  law,  a  pardon  will  restore  his 
competency ;  but  the  contrary  is  the  case  if  the  conviction  is 
founded  on  the  statute  of  5  Eliz.  c.  9.^ 

^  Com.  V.  Hanlon,  3  Brewst.  461.  part  of  the  judicial  Bystem,  that  the 

This  point  is  fully  discussed  in  Whart.  judge  sees  only  with  judicial  eyes  and 

Cr.  PI.  &  Pr.  §§  521  et  seq.  knows  nothing  respecting  any  partic- 

^  Perkins  v.  Stevens,  24  Pick.  277;  ular  case  of  which  he  is  not  informed 

State  V,  Blaisdell,  38  N.  H.  888.  judicially.     A  private  deed,  not  com- 

*  R.  V,  Ford,  2  Salk.  689;  Dover  v.  municated  to  him,  whatever  may  be  Its 

Maestaer,  5  Esp.  92,  94;  2  Russ.  on  character,  whether  a  pardon  or  release, 

Cr.  595,  596;  R.  v,  Greepe,  2  Salk.  is  totally  unknown,  and  cannot  be  acted 

513,  514;  Bull.  N.  P.  292;  Houghtal-  upon.     The  looseness  which  would  be 

ing  V.  Kelderhouse,  1  Parker  C.  R.  introduced  into  judicial  proceedings 

241 ;  Phil.  &  Am.  on  Ev.  21,  22.  would  prove  fatal  to  the  great  prin- 

^'  The  power  of  pardon  in  criminal  ciples  of  justice,  if  the  judge  might 
cases,"  it  is  held  by  the  Supreme  notice  and  act  upon  facts  not  brought 
Court  of  the  United  States,  '<  has  been  regularly  into  the  cause.  Such  a  pro- 
exercised  from  time  immemorial,  by  ceeding,  in  ordinary  cases,  would  sub- 
the  executive  of  that  nation  whose  vert  the  best  established  principles, 
language  is  our  language,  and  to  whose  and  would  overturn  those  rules  which 
judicial  institutions  ours  bear  a  close  have  been  settled  by  the  wisdom  of 
resemblance.  We  adopt  their  princi-  ages.  There  is  nothing  peculiar  in  a 
pies  respecting  the  operation  and  effect  pardon  which  ought  to  distinguish  it, 
of  a  pardon,  and  look  into  their  books  in  this  respect,  from  other  facts;  no 
for  the  rules  prescribing  the  manner  legal  principle  known  to  the  court  will 
in  which  it  is  to  be  used  by  the  person  sustain  such  a  distinction.  A  pardon 
who  would  avail  himself  of  it.  A  par-  is  a  deed,  to  the  validity  of  which  de- 
don  is  an  act  of  grace,  proceeding  from  livery  is  essential;  and  delivery  is  not 
the  power  intrusted  with  the  execution  complete  without  acceptance.  It  may 
of  the  laws,  which  exempts  the  indi-  then  be  rejected  by  the  person  to 
vidualon  whom  it  is  bestowed  from  the  whom  it  is  tendered;  and  if  it  be  re- 
punishment  the  law  inflicts  for  a  crime  jected,  we  have  discovered  no  power 
he  has  committed."  U.  S.  v.  ViTilson,  in  a  court  to  force  it  on  him.  It  may 
7  Pet.   150.      **  It  is  a  constituent  be  supposed  that  no  being  condemned 
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A  pardon  granted  after  the  sentence  of  the  court  has  been 
complied  with,  ^.  g.  the  fine  paid  or  the  imprisonment  expired, 
purges  disability  and  restores  competency.^  Without  pardon, 
infamy  remains,^  unless  under  local  law  endurance  of  sentence 
rehabilitates.^  A  pardon  before  conviction,  when  otherwise  legal, 
is  equally  operative.^ 

Where  a  witness  for  the  prosecution,  in  answer  to  a  question 
by  the  prisoner's  counsel,  states  that  he  had  been  convicted  of 
felony  and  pardoned,  the  production  of  the  pardon  is  not  neces- 
sary to  establish  his  competency.^ 

Pardons  are  to  be  construed  like  grants,  favorably  to  the 
grantee.*  Thus,  an  instrument  issued  by  the  President  of  the 
United  States,  directing  the  immediate  discharge  of  one  sen- 
tenced for  mail  robbery,  was  held  to  be  a  pardon.^ 

The  pardon  must  correctly  recite  the  o£fence ;  and  a  non-re- 
cital or  misrecital  will  render  it  inoperative.^ 

Where  a  pardon  is  obtained  by  fraud,  it  is  void.^ 

The  subject  of  conditional  pardon  belongs  more  properly  to 
another  volume.  It  is  sufficient  here  to  say,  that  where  the  con- 
dition is  that  the  defendant  shall  leave  the  State,  and  he  either 
does  not  leave,  or,  having  left,  returns,  the  original  sentence  re- 
vives and  may  be  enforced.^^     It  was  said,  however,  in  a  case 

to  death  woald  reject  a  pardon;  but  284.     Compare  discussion  in  Whart- 

the  rule  must  be  the  same  in  capital  Cr.  PI.  &  Pr.  §§  522  ei  seq, 

cases  and  in  misdemeanors.    A  par^  ^  Jones  t^.  Harris,  1  Strobh.  160. 

don  may  be  conditional,  and  the  con-  ^  U.  S.  v.  Stetter,  U.  S»  Cir.  Ct. 

dition  may  be  more  objectionable  than  Phila.  Feb.  1852,  Kane,  J.;  People  v. 

the  punishment  inflicted  by  the  judg-  Bowen,  43  Cal.  439. 

ment."    Ibid.  »  Whart.  Cr.  PL  &  Pr.  §  582;   2' 

1  U.  S.  V.  Jones,  2  Wheel.  C.  C.  451 ;  Hawk.  P.  C.  538,  §§  8,  9;  R.  v.  Mad- 

Whart.  Cr.  PI.  &  Pr.  §§  522  et  seq.  docks,  1  Sid.  480;  Com.  v.  Holloway, 

3  State  V.  Benoit,  16  La.  An.  278.  44  Penn.  St.  210;  State  v.McIntire,  1 

See,  as  to  restrictions,  Whart.  Cr.  PI.  Jones  (N.  C),  1 ;  State  v.  Leak,  5  Ind. 

&  Pr.  §  522.  859. 

•  State  V.  Williams,  14  W.  Ya.  851.  ^^  R.  v.  Aickless,  1  Leach,  294;  B. 

*  Com.  V.  Bush,  2  Duvall  (Ky.),  v,  Thorpe,  1  Leach,  891;  R.  v.  Fox- 
264.  See  Garland,  ex  parte,  4  Wall,  worthy,  7  Mod.  158 ;  Wells,  ex  parte, 
338;  Whart.  Cr.  PI.  &  Pr.  §§  522  et  18  How.  U.  S.  807;  Flavel's  case,  8 
seq.  W.  &  S.  197;   People   r.  Potter,  1 

•  Howser  t7.Com.  51  Penn.  St.  882.  Parker  C.  R.  47;  1  Edm.  (N.  Y.)  Sel. 

*  Wyyil's  case,  5  Co.  496;  2  Hawk.  Cas.  885;  State  v.  Fuller,  1  McCord, 
P.  C.  §  18;  Com.  t;.  R.  R.  1  Grant,  178;  State  v.  Smith,  1  Bailey,  288; 
330;  Hunt,  ex  parte,  5  £ng.  (Ark.)  State  v.  Chancellor,  1   Strobh.  847; 
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where  the  condition  was  merely  that  the  defendant  should  *^  de- 
part without  delay,"  that  the  sentence  did  not  revive  on  the 
defendant's  returning,  after  having  once  left.^  When  the  time 
for  departure  is  specified  in  the  pardon,  it  will  not  begin  to  run 
during  sickness  or  incapacity.'  A  pardon  with  a  condition  pre- 
cedent does  not  operate  until  the  condition  is  performed.'  Ac- 
ceptance of  the  condition,  when  favorable,  may  be  inferred.^ 

In  Massachusetts,  conditional  pardons  are  expressly  sanctioned 
by  statute,  and  provisions  are  given  by  which  the  conditions  may 
be  enforced. 

Whether  a  foreign  pardon  rehabilitates  a  witness  convicted  in 
a  foreign  court  depends  upon  the  question  whether  the  sovereign 
granting  the  pardon  is  to  be  considered  as  having  jurisdiction 
for  this  purpose  by  the  law  of  nations.* 

In  Pennsylvania  the  Revised  Code  (1860)  provides:  "Where 
any  person  hath  been,  or  shall  be  convicted  of  any  felony,  not 
punishable  with  death,  or  any  misdemeanor  punishable  with  im- 
prisonment at  labor,  and  hath  endured,  or  shall  endure  the  pun- 
ishment to  which  such  offender  hath  been  or  shall  be  adjudged 
for  the  same,  the  punishment  so  endured  shall  have  the  like 
effects  and  consequences  as  a  pardon  by  the  governor,  as  to  the 
felony  or  misdemeanor  whereof  such  person  was  so  convicted  : 
Provided^  That  nothing  herein  contained,  nor  the  enduring  of 
such  punishment,  shall  prevent  or  mitigate  any  punishment  to 
which  the  offender  might  otherwise  be  lawfully  sentenced  on  a 
subsequent  conviction  for  any  other  felony  or  misdemeanor,  and 
that  the  provisions  of  this  section  shall  not  extend  to  the  case 
of  a  party  convicted  of  wilful  and  corrupt  perjury." 

§  366.  A  child  may  be  very  far  from  maturity,  but  he  may  be 
Admissi-  equally  far  from  idiocy.  His  memory  may  be  indls- 
inUntode-  ^ii^<^t,  but  this  peculiarity  belongs  to  the  old  as  well  as 
wtem-^"  to  the  young.  He  may  be  incapable  of  expressing  him- 
4^nce.  self  with  precision,  but  so  are  multitudes  of  witnesses 
whose  competency  is  indisputable.     On  the  other  hand,  he  is 

State  V.  Addington,  2  Bailey,  516;  i  Hunt's  case,  5  Eng.  (Ark.)  284. 

Boberts  v.  State,  14  Mo.  188  ;  Opin.  '  People  v.  James,  2  Gaines,  57. 

of  Att.  Gen.  841-^;  Ibid.  868;  Com.  •  Flavel's  case,  8  W.  &  S.  197. 

m.  Haggerty,  4  Brewst.  329;  Fowler  ^  Victor,  in  re,  81  Oh.  St.  206. 

0.  Com.  4   Call  (Va.),  85;  and  see  *  See  Whart.  Confl.  of  Laws,  §  938. 
other  cases  Whart.  Cr.  Fl.  &  Fr.  §  588. 
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comparatively  free  from  those  prepossessions  by  which  the  per- 
ceptive powers  are  distorted,  bis  memory  is  impressible,^  and  he 
is  incapable  of  maintaining  a  consistent  false  narrative.  It  must 
be  remembered,  however,  that  these  observations  apply  only  to 
the  border-land  between  infancy  and  maturity  ;  to  permit  a  child 
of  under  three,  or  even  four,  years  to  be  sworn  and  examined, 
would  be  trifling  with  public  justice.  Hence  the  dying  declara- 
tions of  a  child  of  four  years  have  been  rejected ; '  and  the  ad- 
missibility of  children  of  that  age  is  generally  questioned.^  On 
the  other  hand,  the  testimony  of  a  child  between  four  and  five,^ 
and  that  of  a  child  between  six  and  seven,  have  been  received  on 
the  trial  of  an  indictment  for  an  attempt  to  ravish.^  And  we 
may  regard  it  as  settled,  that  wherever  there  is  intelligence 
enough  to  observe  and  to  narrate,  there  a  child,  having  a  due 
sense  of  the  obligation  of  an  oath,  can  be  admitted  to  testify.® 

^  Infra,  §  578.  fant)   requires  is  a  question    exclu- 

*  Pike's  case,  3  C.  &  P.  598.  Supra,  sively  for  the  jury,  to  be  determined 
§  290.  from  all  the  circumstances,  and  espe- 

*  People  V.  McNair,  21  Wend.  608.  cially  from  the  manner  in  which  the 
While  there  should  be  every  caution  child  has  given  her  testimony."  An- 
applied  as  to  the  possibility  of  a  child  derson,  J.,  Givens  v.  Com.  29  Grat. 
being  tampered  with  by  parents,  or  by  885. 

those  to  whose  influence  they  are  par-  *  R.  v.  Holmes,  2  F.  &  F.  788. 

ticularly  subjected,  it  should  be  ob-  *  R.v.  Brazier,  1  Leach,  199;  S.  C, 

served  that,  so  far  as  their  own  action  1  East  P.  C.  443;  Com.  v.  Hutchinson, 

is  concerned,  the  ideas  they  receive  are  10  Mass.  225;  State  v,  Morea,  2  Ala. 

much  more  apt  to  be  transferred  un-  275;  and  see,  to  same  effect-,  observa- 

changed  to  a  third  person,  than  those  tions  of  Alderson,  B.,  in  R.  v,  Perkin, 

received  by  adults.    "To  them,"  it  is  2  Mood.  C.  C.  135  ;  cf.  Anon.  2  Pen. 

17611  observed  by  Mr.  Amos  (Great  (N.J.)  390;  Washburn  v.  People,  10 

Oyer,  277),  « it  is  a  matter  of  interest  Mich.  372 ;  State  v.  Le  Blanc,  Mill 

to  pay  particular  attention  to  the  pre-  (S.  C),  354  ;  S.  C,  3  Brev.  839.    In 

else  words  which  people  utter  in  their  Wade  v.  State,  50  Ala.  164,  a  girl  of 

presence.    They  are  usually  passive  eight  years  was  admitted  in  a  prosecu- 

recipients  of  other  persons'  ideas  and  tion  for  sexual  assault.    S.  P.,  Givens 

expressions;  whereas  a  grown  person,  v.  Com.  29  Grat.  835. 

when  he  hears  a  statement,  is  apt  to  *  R.  v.  Powell,  1  Leach,  110;  R.  o. 

content  himself  with  the  substance  of  Brazier,  1    Leach,  199  ;  R.  t;.  Wil- 

it,  and  to  modify  it  in  his  own  mind,  liams,  7  C.  &  P.  820;  R.  v.  Travers, 

and  may  be  afterwards  unable  to  trace  2  Str.  700 ;  State  v,  Whittier,  21  Me. 

back  his  ideas  to  the  original  impres-  341;   Com.  v,  Hutchinson,  10  Mass. 

sions."  225;   Com.  v.  Hill,    14  Mass.   207  ; 

'*  The  degree  of  corroboration  which  State  v,  De  Wolf,  8  Conn.  98;  Jack- 

the  testimony  of  the  witness  (an  in-  son  v.  Gridley,  18  Johns.  98;  People 
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§  867.  The  admissibility  of  infants,  therefore,  depends  upon 
Ko  abso-  ^^®  degree  of  intelligence  and  of  sense  of  responsibility 
late  pre-      j^  h^q  concrete  case.^      Four  years  have  been,  indeed, 

sumption  ^  ^    ^  ^  ^  '  ' 

from  in-  assigned  as  a  minimum  ;  but  after  this  age  the  question 
of  admissibility  is  to  be  decided  by  the  court,  as  we  will 
presently  see,  to  its  own  satisfaction,  by  examining  the  infant  on 
his  knowledge  of  the  obligation  of  an  oath,  and  the  religious 
and  secular  penalties  of  perjury.' 

§  868.  The  preliminary  examination  thus  requisite  is  usually 
Court  may  imdertaken  exclusively  by  the  court,*  and  it  is  said  that 
examine      it  will  require  a  Btrong  case  to  sustain  a  reversal  of  the 

witness,  or  .  *  °  .  tt 

continue      ruling  of  the  court  examining  such  a  witness.*     When 
a  child  is  incompetent  simply  for  want  of  instruction 

r.  McGree,  1  Denio,  19 ;  Com.  r.  Carey,  of  an  infant  under  years  of  discretion.' 
2  Brewst.  404  ;  Draper  v.  Draper,  68  4  Com.  214.  In  many  cases  undoubt- 
III.  1 7 ;  Blackwell  v.  State,  1 1  Ind.  ediy  the  statements  of  children  are  to 
196;  Washburn  v.  People,  10  Mich,  be  receWed  with  great  caution,  but  it  is 
872;  State  v.  Levy,  28  Minn.  104;  clear  that  a  person  may  be  legally  con- 
State  V.  Edwards,  79  N.  C.  648  ;  vie  ted  upon  such  evidence  alone  and 
State  V,  Morea,  2  Ala.  275 ;  Wade  v.  unsupported;  and  whether  the  account 
State,  50  Ala.  164  ;  State  v.  Denis,  19  of  the  child  requires  to  be  corrobo- 
La.  An.  119;  State  v.  Scanlan,  58  Mo.  rated  in  any  part,  or  to  what  extent,  is 
204 ;  Vincent  v.  State,  8  Heisk.  120;  a  question  exclusively  for  the  jury,  to 
Logston  V.  State,  8  Heisk.  414;  Flan-  be  determined  by  them  on  a  review  of 
agin  V,  State,  25  Ark.  92;  Warner  v,  all  the  circumstances  of  the  case,  and 
State,  25  Ark.  447;  Davidson  p.  State,  especially  of  the  manner  in  which  the 
89  Tex.  129  ;  Brown  v.  State,  6  Tex.  evidence  of  the  child  has  been  given. 
Ap.  287.  See,  as  to  the  Ohio  limit  of  1  Phlll.  £v.  6,  9th  ed."  Roscoe's  Cr. 
ten  years.  Act  of  February  14,  1859,  £v.  8th  ed.  115. 
$  1.  As  to  same  limit  in  Missouri  see  ^  1  Leach,  480,  n. ;  R.  v.  Nicholas, 
SUte  V.  Scanlan,  58  Mo.  204.  2  C.  &  K.  246  ;   Powell's  Evidence, 

1  Per  Patteson,  J.,  R.  v.  Williams,  4th  ed.  29 ;  Ake  v.  State,  6  Tex.  Ap. 

7  C.  &  P.  820.     See,  however,  Com.  898. 

V.  Hutchinson,  10  Mass.  225  ;  State  *  R.  i;.  Perkins,  2  Mood.  C.  C.  185; 

V.  Doherty,  2  Tenn.  80,  as  to  primd  State  v.  Whittier,  21  Me.  841 ;  Com. 

facie  incompetency  under  fourteen.  v.  Hutchinson,  10  Mass.  225 ;  Com.  v. 

<' It  is  said  by  Blackstone,   that  MuUins,  2  Allen,  295 ;  State  t?.  Lattin, 

*  where  the  evidence  of  children  is  29  Conn.  889 ;    Den  v.  Yancleve,  2 

admitted,  it  is  much  to  be  wished,  in  South.  589;  Simson  r.  State,  81  Ind. 

order  to  render  it  credible,  that  there  90;  State  v,  Edwards,  79  N.  C.  648  ; 

should  be  some  concurrent  testimony  Com.  v.  Le  Blanc,  8  Brev.  889;  Pe- 

of  time,  place,  and  circumstances,  in  terson  v.  State,  47  Ga.  524. 

order  to  make  out  the  fact;  and  that  ^  Anon.  2  Pen.  (N.  J.)  980;  Peter- 

the  conviction  should  not  be  grounded  son  v.  State,  47  Ga.  524. 
solely  on  the  unsupported  testimony 
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as  to  the  nature  of  an  oath,  the  practice  has  been  to  postpone 
the  case  so  that  the  child  might  in  the  meanwhile  be  properly 
instructed.^  When,  however,  "  the  infirmity,"  to  use  the  lan- 
guage of  Pollock,  C.  B.,  "  arises  from  no  neglect,  but  from  the 
child  being  too  young  to  have  been  taught,  I  doubt  whether  the 
loss  in  point  of  memory  would  not  more  than  counteract  the 
gain  in  point  of  religious  instruction."  ^  A  temporary  suspension, 
however,  to  enable  a  child  to  recover  from  agitation,  is  not 
merely  unobjectionable  but  proper.^  The  preliminary  examina- 
tion of  the  witness  must  be  public,  not  private.^ 

§  869.  Capacity,  at  the  time  of  the  occurrence,  to  perceive  the 
facts  testified  to,  as  we  shall  presently  see,*  is  one  of  i^flcieiicj 
the  conditions  of  credibility.    To  make  such  incapacity  i°n^*I^J^ 
ground  for  the  exclusion  of  a  witness,  however,  it  must  ew,  if  total, 

111  t  •         1  •        •  i»     1       r  excludes. 

be  absolute,  and  must  involve  an  extinction  of  the  fac- 
ulty by  which  the  particular  object  could  have  been  perceived. 
LfOss  of  the  applicatory  sense,  after  the  period  of  observation, 
does  not  affect  the  admissibility  of  testimony.     Hence,  a  blind 

^  See  note  to  R.  v.  White,  1  Leach,  just  impressions  of  the  facts  about 

430.  which  she  was  to  testify,  or  of  relat- 

'  R.  V.  Nicholas,  2  C.  &  K.  246.  ing  them  truly.    We  can  find  no  er- 

s  «  The  course  pursued  on  the  occa^  ror  in  the  record."     State  v.  Scanlan, 

sion  was  eminently  proper.     There  is  58  ^o.  206,  Lewis,  J. 

a  practice  sanctioned  by  time-honored  ^  In  a  trial  for  rape  in  Indiana,  the 

precedent,  under  which,  when  a  child  prosecuting  witness  was  a  child  only 

is  found  too  young  to  testify  with  a  six  years  old  at  the  time  of  the  trial, 

proper  sense  of  responsibility,  the  trial  which  was  sixteen  months  after  the 

may  be  postponed  until    the  witness  alleged  offence.    The  witness  being 

shall  have  been  suitably  instructed,  excepted  to,  she  was  examined  by  the 

This,  however,  has  been  criticised,  as  court,  who,  not  being  satisfied,  ap- 

like  '  preparing  or  getting  up  a  wit-  pointed  two  gentlemen,  who  retired 

ness  for  a  particular  purpose.'     In  with  the  child  to  a  private  room,  and 

the  present  case  even  that  objection  after  some  time  reported  to  the  court 

disappears.    While  the  child  was  so  that  "  in  their  opinion  her  testimony 

laboring  under  nervous  agitation  from  ought  tO'  be  heard,  but  received  with 

the  novelty  of  the  sorroundings,  as  to  great  allowance."    It  was  held  that 

give  unintelligible  or  absurd  answers,  this  reference  was  irregular,  and  that 

she  was  not  permitted  to  testify.    The  the  court  ought  to  have  acted  on  its 

court  merely  waited  for  a  natural  re-  own  judgment,  at  a  public  examination 

covery  of  mental  equilibrium,  which  in  the  defendant's  presence.     Simson 

should  permit  the  true  capabilities  of  v.  State,  81  Ind.   90.     See   State  v, 

the  witness  to  appear.     No  sign  was  Morea,  2  Ala.  275. 

visible  then  in  her  examination,  that  '  Infra,  §  873. 
•he  was  incapable,  either  of  receiving 
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man  is  competent  to  testify  to  what  he  saw  prior  to  his  blind- 
ness ;  a  deaf  man  to  what  he  heard  prior  to  his  deafness.^  But 
a  person  incapable  of  perception  is  'pro  tanto  incapable  of  testi- 
fying. If  the  incapacity  of  perception  is  total,  — e,  g.  idiocy,  — 
then  the  incapacity  for  giving  eyidence  is  total.*  Where,  how- 
ever, the  incapacity  of  perception  is  partial,  the  incapacity  to  tes- 
tify cannot  be  extended  beyond  the  limits  of  such  incapacity  to 
perceive.  Thus  a  blind  man  can  testify  as  to  what  he  has  heard, 
and  a  deaf  man  as  to  what  he  has  seen.^  Whether  a  person 
drunk,  or  asleep,  or  etherized  at  the  time  of  the  event,  is  compe- 
tent, has  been  elsewhere  discussed.^  Stupefaction,  no  matter 
from  what  cause,  may  be  always  shown  to  afEect  credibility.* 
§  870.  Insanity,  unless  amounting  to  entire  extinction  of  rea- 
son, is  not  now  considered  CTound  for  absolute  exclu- 
persons  sion  from  the  witness  box.®  It  is,  however,  admissible, 
to  same  in  Order  to  affect  his  credit,  to  prove  that  a  witness 
^^ '  was  subject  to  insane  delusions ;  ^  and  it  is  also  admis- 

sible to  prove  that  he  was  at  the  time  intoxicated.^ 


^  Webke,  Rechtslexicon,  xv.  258; 
SchDeider,  Lehre  der  Beweis,  §  112. 
Infra,  §  374. 

*  Coleman  v.  Com.  25  Grat.  865. 

*  Harrod  v,  Harrod,  1  Kay  &  J.  9 ; 
Morris  v.  Lennard,  S  C.  &  P.  127;  R. 
V.  Powell,  1  Leach,  110;  R.  v.  Travers, 
2  Str.  700;  R.  v.  Ruston,  1  Leach,  408; 
R.  r.  Wade,  1  Mood.  C.  C.  86;  Com. 
t;.  Hill,  14  Mass.  207;  State  o.  De 
Wolf,  8  Conn.  98. 

«  1  Whart.  &  St.  Med.  Jur.  §§  245, 
789.  In  Beale's  case  (2  Whart.  &  St. 
Med.  Jnr.  §  266),  and  Green's  case 
(Ibid.  §  267),  convictions  were  sus- 
tained on  the  testimony  of  women  as 
to  what  took  place  when  they  were 
etherized.  But  these  convictions  are 
open  to  grave  criticism.     Ibid. 

*  Tuttle  t;.  Russell,  2  Day,  201  ; 
Hartford  v.  Palmer,  16  Johns.  143; 


Sisson  V.  Conger,  1  Thomp.  &  C.  564 ; 
Duffy  V,  Com.  S.  C.  Penn.  1878; 
Fleming  v.  State,  5  Humph.  564.  Li- 
fra,  §  384  a, 

<  1  Whart.  &  St  Med.  Jur.  §  842; 
2  Heard's  Lead.  Cas.  20;  R  v.  Hill,  5 
Cox  C.  C.  259;  S.  C,  2  Den.  C.  C. 
254;  5  Eng.  L.  &  £q.  547;  Fennell  o. 
Tait,  1  C,  M.  &  ,R.  584 ;  Spittle  v. 
Walton,  L.  R.  11  Eq.  420;  Com.  o. 
Reynolds,  cited  10  Allen,  64;  Ken- 
dall v.  May,  10  Allen,  59 ;  Holcomb 
V,  Holcomb,  28  Conn.  177;  Living- 
ston V.  Kiersted,  10  Johns.  362;  Cole- 
man r.  Com.  25  Grat.  865 ;  Campbell 
r.  State,  23  Ala.  44. 

As  to  witness  imbecile  from  old 
age  see  McCutcheon  v.  Pigue,  4 
Heisk.  568. 

In  R.  V.  Hill,  supra,  a  lunatic  pa- 
tient, who  had  been  in  confinement  in 


7  State  v.  Kelley,  57  N.  H.  549;  N.  C.  358;  and  cases  cited  to  §  870. 

and  cases  cited  infra,  §  371.  As  to  drunkenness  at  time    of  trial 

>  Infra,  §  384  a;  Duffy  v.  State,  S.  see  infra,  §  884  a. 
C.  Penn.  1878;  State  v.  Buckley,  72 
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CHAP.  IX.]  WITNESSES  ;   INSANITY.  [§  871. 

§  371.  If  insanity  or  other  mental  incompetency  be  set  up  as 
a  ground  for  exclusion,  the  preliminary  examination  of  witness 
the  witness  is  the  peculiar  province  of  the  court.     If  ^*^^ed 
the  witness,  in  the  opinion  of  the  court,  is  absolutely   ^y  J"^s«- 

ft  lunatic  asylum,  and  who  labored  un-        *'  Courts  have  always  looked  with 

der  the  delusion,  both  at  the  time  of  distrust  upon  the  testimony  of  the  in- 

the  transaction  and  of  the  trial,  that  sane,  because  of  its  generally  mislead- 

he  was  possessed  by  20,000  spirits,  but  ing  character.     Nor  will  this  appear 

whom  the  medical  witness  believed  to  surprising  when  we  recall  the  disturb- 

be  capable  of  giving  an  account  of  ing  influences  produced  by  insanity 

any  transaction  that  happened  before  upon  the  moral  as  well  as  the  mental 

his  eyeB^  and  who  appeared  to  under-  faculties.    From  the   earliest  of  our 

stand  the  obligation  of  an  oath,  and  decisions,  touching  the  competency  of 

to  believe  in  future  rewards  and  pun-  such  evidence  (Livingston  v.  Kiersted, 

ishments,  was  called  as  a  witness  on  10  Johns.  862,  A.  D.  1S13;  Hartford 

a  trial  for  manslaughter.    It  was  held  v.  Palmer,  16  Ibid.  143,  A.  D.  1S19), 

that  his  testimony  was  properly  re-  down  to  the  present  day,  this  form  of 

ceived  in  evidence ;  and  that  where  proof  has  never  been  considered  primd 

a  person  under  an  insane  delusion  is  facie  wherever  any  other  relating  to 

called  as  a  witness,  it  is  for  the  judge,  the  same  series  of  facts  could  be  ob- 

at  the  time,  to  say  whether  he  is  com-  tained.  The  reasons  for  this  are  aptly 

petent  to  be  a  witness,  and  it  is  for  set  forth  in  the  case  of  Holcomb  v. 

the  jury  to  judge  of  the  credit  that  Holcomb,  28  Conn.  181,  a.  d.  1859, 

ia  to  be  given  to  his  testimony.    If  where  the  court,  commenting  upon  the 

upon  his  examination  upon  the  voir  value  of  such  testimony,  said :  — 
dire  he  exhibits  a  knowledge  of  the        **  '  The  inlets  to  the  understanding 

religious  nature  of  an   oath,  it  is  a  may  be  perfect,  so  far  as  any  human 

ground  of  his  admission.  If  the  judge  eye  can  discern;  the  moral  qualities 

has  admitted  a  witness  to  give  evi-  may  all  be  healthy  and  active;  the 

dence,  but  upon  proof  of  subsequent  conscience  may  be  sensitive  and  vig- 

facts  affecting  the  capacity  of  the  wit-  ilant,  and  the  memory  may  be  able  to 

ness,  and  of  observations  of  his  sub-  perform  its  office  faithfully,  and  yet, 

sequent  demeanor,  the  judge  changes  under  the  influence  of  morbid  delu- 

his  opinion  as  to  his  competency,  the  sions,  reason  becomes  dethroned,  false 

judge  may  stop  the  examination  of  impressions  from  surrounding  objects 

the  witness,  strike  his  evidence  out  of  are  received,  and  the  mind  becomes 

the  notes,  and  direct  the  jury  to  con-  an  unsafe  depository  of  facts 

sider  the  case  exclusively  with  refer-        "'The  force  of  all  human  testimony 

ence  to  the  evidence  of  the  other  wit-  depends  as  much  upon  the  ability  of 

nesses.    R.  v.  Whitehead,  L.  R.  1  C.  the  witness  to  observe  the  facts  cor- 

C.  83;  85  L.  J.  M.  C.  186 ;  14  W.  R.  rectly,  as  upon  his  disposition  to  de- 

677.  scribe  them  honestly;  and  if  the  mind 

Dr.  Ordronaux,  commissioner  in  the  of  the  witness  is  in  such  a  condition 

case  of  State  v.  N.  Y.  Hospital,  where  that  it  cannot  accurately  observe  pass- 

the  question  was  the  credibility  of  the  ing  events,  and  if  erroneous  impres- 

testimony  of  an  insane  witness,  com-  sions  are  thereby  made  upon  the  tab- 

ments  as  follows  on  the  topic  in  the  let  of  the  memory,  his  story  will  make 
text:  —  279 
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EVIDENCE  IN  ORUIINAL  OASES. 


[chap.  IX. 


incompetent,  he  is  to  be  ruled  out.^  But  to  justify  such  exclu- 
sion mere  streaks  of  insanity  are  not  su£Eicient.  A  man  may 
have  many  delusions  and  yet  be  capable  of  narrating  facts  truly  ; 
and  in  any  view,  the  ex^istence  of  such  delusions  on  his  part,  at 
the  time  of  trial,  goes  to  his  credit  and  not  to  his  competency.^ 
Evidence  of  mental  disturbance,  at  the  time  of  the  events  nar- 
rated, can  be  received  to  affect  credibility.^  But  the  court, 
on  being  convinced  of  the  incompetency  of  the  witness  at  the 
trial,  may  at  any  period  stop  the  examination,  and  direct  the 
jury  to  disregard  the  witness's  testimony.*  This  duty,  as  we 
have  seen,  arises  when  witnesses  testify  as  to  what  happened  to 
them  when  unconscious,  or  when  they  are  more  or  less  intoxi- 
cated at  the  trial.^ 

§  372.  An  inquisition  of  lunacy  may  be  primd  facie  evidence 
Inquisition  of  incompetency,^  but  does  not  exclude  if  upon  hearing 
/oo/"^"*^  the  court  find  that  the  witness  understands  the  nature 
proof.  Qf  ^Q  oath,  and  the  facts  of  which  he  speaks.^     When 

there  is  no  inquisitioii,  the  burden  is  on  the  party  disputing 
sanity.® 

§  373.  We  have  already  noticed  that  where  it  appears  that  a 
witness  was  absolutely  deficient  of  the  requisite  percep- 
to  observe,  tivc  powers  at  the  time  of  the  event  to  be  testified  to, 
of  credibii-  he  may  be  excluded  by  the  court.®  Instances  of  this 
^'  kind,  however,  are  of  very  rare  occurrence.     Very  fre- 

quent, on  the  other  hand,  are  those  in  which  the  credibility  of 


but  a  feeble  impression  upon  the 
bearer,  though  it  be  told  with  the 
greatest  apparent  sincerity.' " 

1  Powell's  £y.  4th  ed.  28;  R.  v. 
Hill,  6  Cox  C.  G.  259;  S.  C,  2  Den. 
C.  C.  254 ;  Holcomb  v.  Holcomb,  28 
Conn.  177;  Livingston  v,  Kiersted, 
10  Johns.  R.  862;  Coleman  v.  Com. 
25  Grat.  865.  Supra,  §  857;  infra, 
§874. 

>  R.  9.  Hill,  2  Den.  C.  C.  254;  S. 
C,  5  Cox  C.  C.  259 ;  R.  v.  Whitehead, 
L.  R.  1  C.  C.  R.  83 ;  Spittle  v.  Wal- 
ton, L.  R.  11  Eq.  420;  State  v.  Kelley, 
57  N.  H.  549 ;  Campbell  v.  State,  23 
Ala.  44. 

«  State  V.  Kelley,  57  N.  H.  549 ; 
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Fairchild  v.  Bascomb,  35  Vt.  898; 
Holcomb  V.  Holcomb,  28  Conn.  177; 
Rivara  v.  Ohio,  8  E.  D.  Smith,  264. 
See  Bell  v.  Rinner,  16  Oh.  St.  45.  In 
Vermont  the  right  to  examine  on  voir 
dire  is  disputed.  Robinson  v.  Dana, 
16  Vt.  474. 

*  R.  V.  Whitehead,  L.  R.  1  C.  C. 
88. 

*  See  2  Whart.  &  St.  Med.  Jur.  §§ 
245-66.     Infra,  §§875,  884  a. 

*  Hoy t  V.  Adee,  3  Lansing,  1 78. 

T  See  Kendall  v.  May,  10  Allen, 
68.     Infra,  §  374. 

*  Infra,  §  729. 

*  Supra,  §  869. 


CHAP.  IX.]  WITNESSES :   CAPACITY   TO  OBSERVE.  [§  873. 

\iritne8ses  is  attacked  on  the  ground  of  deficient  or  perverted  per- 
ceptive powers.     These  cases  may  be  grouped  as  follows :  — 

(1.)  Defect  in  Discrimination,  —  Discrimination  is  the  basis 
of  perception,  without  which  perception  is  useless  for  any  rational 
purpose.^  Unless  the  eye  of  a  witness  discriminates  between 
colors,  his  testimony  as  to  colors  is  worthless ;  and  color  blind- 
ness in  such  cases  (e.  ff.  where  a  witness  is  called  upon  to  testify 
as  to  the  color  of  a  railway  or  ship  signal)  operates  to  destroy 
credibility.  A  power  to  discriminate  perspective  is  necessary  to 
enable  an  observer  to  decide  as  to  distances ;  a  power  to  dis- 
criminate between  refraction  and  reality  is  necessary  to  enable 
him  to  determine  whether  what  he  sees  is  the  object  itself,  or 
only  its  exaggerated  reflection.  The  most  dispassionate  and 
the  most  accurate  of  observera,  we  are  told,  when  on  one  mov- 
ing vessel,  fail  in  taking  a  correct  view  of  the  absolute  course  of 
another  vessel.  We  cannot  overcome  the  instinctive  belief  that 
it  is  our  own  vessel  that  is  stationary,  and  that  it  is  the  other 
alone  that  moves.  Hence  admiralty  courts  have  held  that  the 
testimony  of  mere  observers  on  board  a  vessel  is  to  yield,  in 
cases  involving  the  course  and  deflection  of  the  vessel,  to  that  of 
those  who  hold  her  helm  in  their  hands.^  What  is  true  of  the 
sea,  is  true,  though  in  varying  degrees,  of  the  land.^  We  all 
occupy  stand-points  which  make  us,  however  honest,  more  or 
less  incapable  of  perfectly  accurate  observation.  Until  allow- 
ance be  made  for  this  incapacity,  no  testimony  can  be  properly 
weighed.  As  to  sounds^  the  same  distinction  may  be  taken. 
Whether  a  witness  can  give  his  opinion  as  to  what  a  sound 
means  is  hereafter  discussed  ;  ^  but  there  can  be  no  question  that 
when  the  issue  depends  upon  the  identification  of  tunes  or 
sounds,  a  witness's  credibility,  in  this  respect,  depends  on  his 
knowledge  and  capacity  for  discrimination.  A  particular  tune,  it 
is  alleged,  is  sung  by  a  mob  as  a  mark  of  treasonable  purpose  ; 
and  the  effect  of  the  evidence  on  this  point  depends  in  part  upon 
how  far  the  witnesses  were  able  to  discriminate  between  tunes. 


1  See  Bain's  Study  of  Character,        >  McNally  v.  Meyer,  5  Ben.  239. 
26S-59.      "  Discrimination  is  the  very        *  For  mistake  arising  from  refraction 

beginning  of   our   intellectual  life."  in  land  tee  De  Boismont  on  Ualluci- 

Bain*8  Mind  and  Body,  SI,  adopted  in  nations,  106. 
Calderwood,  Mind  and  Brain,  218.  «  Infra,  §§  459-60. 
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§  878.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  IX. 

The  whistle  of  a  steam-engine,  when  indicating  danger,  will  be 
full  pf  meaning  to  a  railroad  officer,  while  the  same  signal  would 
be  unnoticed  by  an  Indian  who  might  be  loitering  in  the  neigh- 
borhood. On  the  other  hand,  the  railroad  officer  would  be  inca- 
pable of  discriminating  between  sounds  whose  meaning  the 
Indian  would  at  once  catch.  Of  course  these  remarks  are  pecul- 
iarly applicable  to  cases  where  the  object  testified  to  by  a  wit- 
ness is  something  of  which  he  is  ignorant.^  A  great  world  ex- 
position may  be  visited  by  six  specialists,  each  one  thoroughly 
versed  in  his  own  department,  and  thoroughly  ignorant  of  the 
departments  of  his  associates.  If  one  of  these  should  be  exam- 
ined as  to  what  he  saw,  he  would  be  able  to  give  the  differentia 
of  his  own  specialty,  but  the  differentia  of  no  other. 

(2.)  Lack  of  Interest,  —  This  may  come  from  frivolity,  as  in 
the  case  of  the  fop  mentioned  in  the  "  Spectator,"  who  saw  noth- 
ing in  a  large  public  assembly  but  the  dresses  of  certain  per- 
sons of  fashion  ;  or  from  absorption  in  some  other  topic,  as  was 
the  case  with  the  great  scientists  whom  Gulliver  noticed,  who, 
during  their  periods  of  study,  had  flappers  by  them  to  call  their 
attention  to  any  object  which  it  might  be  their  duty  to  notice. 
Swift's  satire  was  no  doubt  pointed  to  the  affectation  of  absorp- 
tion he  elsewhere  commented  on  in  philosophers ;  but  there  are 
many  others  beside  philosophers  whose  testimony  as  to  what 
took  place  in  their  presence  is  open  to  this  criticism.  ^^  I  was  so 
much  engaged  at  the  time  that  I  did  not  observe  what  was  done 
or  said  until  my  attention  was  called  to  it."  A  witness,  under 
such  circumstances,  is  apt  to  work  into  what  he  himself  saw  or 
heard  that  which  was  told  him  at  the  time  by  the  person  arous- 
ing his  attention  ;  and  even  when  this  is  not  the  case,  the  fact  of 
his  absorption  in  another  topic  is  to  be  taken  into  consideration 
when  determining  the  accuracy  of  his  perception.  Persons,  also, 
who  are  absorbed  in  any  great  personal  grief,  or  whose^faculties 
are  paralyzed  by  a  sudden  shock,  lose  their  power  of  discrimina- 
tion as  to  passing  events.^     We  notice  this  in  the  paucity  of  de- 

1  Illustrations  may  be  found  in  rape  Juike  r.  Adam,  1  Redf.  (N.  Y.)  454 ; 

cases,   as    noticed  in   Whart.   Crim.  Jacksonville  R.  R.  v.  Caldwell,  21  III. 

Law,  8th  ed.  §  565.     See  Barrett  v.  75 ;  Durham  i;.  Holeman,  30  Ga.  619; 

Williamson,  4  McL.   589;  Willet  v.  Evans  v.  Lipscomb,  31  6a.  71 ;  Hitt 

Fister,   18  Wall.   91 ;  People  v.  Bo-  v.  Rush,  22  Ala.  563.    Infra,  §  377. 
dine,  1  £dm.  (N.  Y.)  Sel.  Cas.  36 ;        <  See    illustrations   in   Carx>enter'8 
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tails  given  in  the  narratives  of  persons  relating  the  facts  of  a 
crime  of  which  they  were  the  surprised  and  terrified  witnesses. 
Want  of  circumstantiality  infects  other  narratives  with  discred- 
it,^ but  does  not  so  affect  these. 

(3.)  Partisanship  and  Prejudice.  —  Witnesses  to  a  riot  in 
which  partisanship  runs  high  are  apt  to  be  inflamed  by  sympa- 
thy with  their  friends  and  hatred  to  their  foes.  We  find  this 
illustrated  in  the  trials  of  the  Philadelphia  rioters  in  1844^* 
The  "  Native  American  "  witnesses  testified,  when  speaking  of 
specific  collisions,  to  great  ferocity  in  the  appearance  of  the 
champions  of  the  opposite  party,  and  to  great  calmness  and  self- 
control  in  their  own  champions ;  while  the  Irish  witnesses  tes- 
tified to  the  contradictory  opposites. 

(4.)  Expectancy.  —  That  which  is  ardently  and  confidently 
expected  is  sometimes  believed  to  be  seen  by  a  person  of  a  vivid 
and  overstrained  imagination.  Mr.  Dendy  gives  us  a  case  in 
which  a  crowd  of  persons  was  collected  in  the  neighborhood 
of  Northumberland  House  by  the  confident  assertions  of  two  or 
three  gentlemen,  made  for  the  purpose  of  experimenting  on  this 
very  faculty,  that  they  saw  the  stone  lions  on  the  door-way  wag 
their  tails.  "  They  are  doing  it  again ;  look  ; "  and  several  of 
the  by-standers  thought  they  saw  the  tails  moving.  Some  of 
the  phenomena  in  table-turning  may  be  thus  explained ;  and  a 
good  many  of  the  discrepancies  in  cases  of  identity.^  Symptoms 
of  disease,  also,  when  expected,  are  often  believed  to  exist.     A 


1  Infra,  §879. 

*  See  Whart  on  Horn.  App.  Com- 
pare Chicago  R.  R.  v.  Triplett,  88  111. 
482. 

*  *'  After  the  disappearance  of  Dr. 
Parkman,  when  public  curiosity  was 
greatly  strained  on  the  question 
whether  he  had  been  seen  after  the 
day  on  which  it  was  alleged  that  he 
had  been  murdered,  several  entirely 
honest  witnesses  were  convinced  that 
they  had  seen  him  in  some  of  his  old 
haunts  at  the  time  when,  there  is  now 
no  question,  he  was  dead.  Numerous 
have  been  the  persons  who,  since  the 
disappearance  of  Charlie  Ross,  have 
honestly  declared  that  they  recognized 


the  lost  child  in  places  so  remote  from 
each  other,  and  at  times  so  close,  that 
it  is  clear  that  some  of  them,  at  least, 
were  mistaken.  The  same  remark- 
able aberration  of  the  perceptive  pow- 
ers was  illustrated  in  the  trials  conse- 
quent on  the  Lord  George  Grordon 
riots,  and  on  the  Philadelphia  riots  in 
1844,  already  noticed.  In  each  of 
these  cases  the  collisions  were  brought 
about  by  intense  religious  animosity. 
There  was  a  conviction  among  certain 
classes  of  Protestants,  and  especially 
among  those  from  the  north  of  Ire- 
land, that  the  Roman  Catholics  were 
about  to  rise  to  murder  the  foes  of 
their  church,  and  that  certain  well- 
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person,  for  instance,  imagines  he  has  swallowed  a  pin,  and  then 
believes  that  he  feels  lacerations  in  the  bowels  such  as  that 

known  and  connpicuous  Roman  Catho-  tionable.    The  only  solution  is  that 
lies  were  to  be  foremost  in  the  work  of  here   proposed  —  weak  capacity  for 
blood.   There  was  a  conviction  among  the  perception  of  identity,  acted  on 
certain  classes  of  the  Roman  Cath-  by    powerful    distorting    prejudices, 
olics  that  certain  prominent  Protest-  The  mental  eye,  never  very  accurate, 
ant  leaders  were  engaged  in  prepare  is    overstrained.      It    is    feared,    or 
ing  for  a  slaughter  of  Roman  Catho-  hoped,  or  even  believed,  that  a  par- 
lies, and  the  destruction  of  Roman  ticular  person  will  be  in  a  particular 
Catholic  churches.     When  the  lead-  place.     Somebody  else  is  converted 
ing  rioters  were  tried,  it  is  remarkable  into  that  particular  person, 
how  ubiquitous  these  champions,  on  **  Are  such  transmutations  or  ideal- 
both  sides,  are  sworn  to  have  been,  izations    of    appearances    dependent 
and  yet  at  the  same  time  what  vanish-  upon    public    excitement,   as  in   the 
ing  properties  they  appear  to  have  cases  just  mentioned?     It  would  be 
possessed.    In  the  Philadelphia  cases,  fortunate   for  public  justice  if  they 
for    instance,    when    the    Protestant  were,  since  in  this  way  our  distrust 
rioters  were  on  trial,  witnesses  from  would  be  limited  to  cases  which  in- 
the    opposite    ranks  were    found  in  volve  public  excitement.     But  so  far 
abundance  to  testify  to  the  activity  from  this  being  the  case,  we  find  that 
of  certain  leading  Protestant  agita-  the  same  deranging  and  transmutive 
tors  in  the  fray;  which  participation  influence  is  exercised,  on  many  minds, 
was  negatived  by  witnesses  for  the  by    any    intense    personal    longing, 
defence.      Tlie    same    condition    of  There  are  few  impostors,  striving  to 
things  was  exhibited  when  the  Ro-  seize  upon  some  vacant  chair  in  a  des- 
man  Catholic  rioters  were  on  trial ;  olate  household,  that  have  not  had 
and  it  was  noticed  that  one  prominent  at  least  some  sort  of  temporary  rec- 
and  very  obnoxious  Roman  Catholic  ognition  of  this  class.     We  have  be- 
alderman  was  sworn  to  have    been  fore  us  a  French  trial,  of  which  the 
conspicuous  in  so  many  distinct  oper-  basis  was    the    disappearance    of    a 
ations  of  mischief  that  this  very  mul-  young  girl  from  a  peasant's  home, 
tiplicity  of  inconsistent  employments  Two  years  afterwards,  a  girl,  much 
gave  strong  corroboration  to  the  testi-  resembling  the  lost  child,  made  her 
niony  of  his  friends  that  during  the  appearance  in  the  neighborhood,  and 
whole  of   the  riots  he  kept  quietly  was  greeted  by  some   of  the   neigh- 
at  his   home.      The    same   observa-  bors    as    the  lost  child  reappeared, 
tion  may  be  made  as  to  the  English  The  new-comer,  not  originally  an  im- 
prosecutions  of  the  Roman  Catholics  poster,  but  under  the  influence  of  one 
under  the  auspices  of  Titus   Oates.  of  those  not  infrequent  psychical  con- 
That  Oates  knowingly  perjured  him-  ditions  in  which  self-deceit  and  epidem- 
self  there  is  no  question.     But  there  ic  delusion  mingle,  assumed  the  part 
were  other  witnesses  for  the  prosecu-  thus  assigned  to  her,  and  appeared  in 
tion  whom  we  cannot  so  readily  dis-  the  bereaved  home.     The  strangest 
pose  of,  as  they  were  persons  whose  part  of  the  procedure  was  that  she 
honesty  of  purpose,  whatever  we  may  was  welcomed  by  the  family  as  really 
say  of  their  susceptibility  to  excite-  the  person  she  claimed  to  be;  and  it 
ment,  was  unquestioned  and  unques-  was   not   until    months  had  passed, 
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CHAP.  IX.]  WITNESSES  :   CAPACITY   TO  OBSERVE.  [§  376. 

which  a  swallowed  pin  might  be  supposed  to  produce.  Symp- 
toms may  thus  be  detailed  which  are  unreal,  and  yet  which  may 
be  honestly  believed  in.^ 

(6.)  Deception.  —  The  discrimination  of  the  most  observant 
may  be  baffled  by  disguises  assumed  in  order  to  promote  or  im- 
pair identification.^ 

§  374.  A  witness  may  have  been  capable  of  perceiving  yet  be 
incapable  of  narration.  He  may  have  no  powers  of  _  .^ 
speech,  and  have  no  means  of  expressing  himself  by  to  narrate 

•  XT  11  •  •  1  may  affoct 

Signs.     He  may  have  become  insane  since  the  occur-   oompe- 
rences  he  is  called  upon  to  relate.     If,  however,  such      ^^^' 
incapacity  is  temporary,  the  court  will  in  proper  cases  direct  an 
adjournment  so  that  it  may  be  overcome.*     But  the  application 
must  be  made  before  the  jury  is  sworn.^     And  his  case  must  be 
one  which  promises  a  speedy  restoration.*^ 

§  375.  Deaf  and   dumb   persons  were  formerly  regarded  as 
idiots,  and  therefore  incompetent   to  testify;   but  the  Deaf  and 
modern  doctrine  is  that  if  they  are  of  sufficient  under-   fn^^^' 
standing,  and  know  the  nature  of  an  oath,  they  may   ^^^ 
give  evidence  either  by  signs,  or  through  an  interpreter,  or  in 
writing.®     A  deaf  mute  may  be  permitted  to  express  himself  in 
writing,  if  this  be  the  mode  in  which  he  can  be  better  under- 

and  a  series  of  counter  recognitions  nounced  M.  le  Mar^chal  Ney.     An 

sprang  up  from  the  family  to  which  electric  shudder  ran  through  the  as- 

she  really  belonged,  that  the  delusion  sembly,  and,  for  my  part,  I  own  that 

was  dispelled.    Lady  Tichborne's  re-  the  resemblance  to  the  prince  was  for 

cognition  of  the  claimant  as  her  lost  the  moment  as  perfect  to  my  eyes  as 

son  is  a  more  familiar  illustration  of  the  reality." 

the  same  phenomenon."    1  Crim.  Law  ^  See  supra,  §  271. 

Mag.  3-4.     She  was  passionately  con-  '  See  De  Boismont,  op.  cit.  105. 

vinced  that  he  would  certainly  reap-  '  R.  v.  White,  1   Leach,  430,  n  a. 

pear ;  and  his  reappearance  in  the  per-  Supra,  §§  368-9,  371. 

son  of  the  claimant  she  believed.    The  *  R.  v.  Wade,  1  Mood.  C.  C.  86 ; 

same  criticism  applies  to  Lady  Vane's  R.  v.  Kinloch,  18  How.  St.  Tr.  402. 

declarations  in  the  Vane  case,  before  *  Supra,  §  368. 

Malins,  Y.  C,  December,  1876.    An-  «  1  Hale  F.  G.  34 ;  R.  v.  Ruston,  1 

other  illustration  to  the  same  effect  is  Leach  C.  G.    408 ;   R.   v.  Wade,   1 

given  by  Dr.  Wigan  (Duality  of  the  Mood.  G.  G.  86;  Morrison  v.  Lennard, 

Mind,  56) :  "  I  was  in  Paris  at  a  soiree  8  G.  &  P.  127;  Gom.  v.  Hill,  14  Mass. 

given  by  M.  Bellatt,  some  days  after  207;  State  v.  De  Wolf,  8  Gonn.  93; 

the  execution  of  the  Prince  of  Mos-  People  v,  McGee,  1  Denio,  19;  Sny- 

kawa.    The  usher,  hearing  the  name  der  v.  Nations,  6  Blackf.  295.    See 

of  M.  Mar^chal  aiW  (the  elder),  an-  supra,  §  368;  and  see  1  Whart.  &  St. 
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§  876.] 


EVIDENCE  IN  CRIMINAL  GASES. 


[chap.  IX. 


stood,  or  through  a  sworn  interpreter  by  whom  his  signs  can  be 
interpreted.^  Such  interpretation  is  not  hearsay,*  nor  is  it  ex- 
cluded by  the  fact  that  the  witness  can  write.^ 

§  376.  Pecuniary  interest  in  a  case  is  by  no  means  the  only 
Bias  to  be  influence  by  which  bias,  on  the  part  of  a  witness,  is 
accounTin  produced.  Relationship,  party  sympathy,  peraonal  af- 
esUmating  fection,  influence  the  perceptive  powers  at  least  as  ef- 
of  witness,  fectively  as  does  pecuniary  interest ;  and  it  is  easy  to 
conceive  of  cases  in  which  the  guilt  of  perjury  may,  in  certain 
very  rude  or  very  corrupt  conditions  of  society,  appear  to  be  not 
so  great  as  the  guilt  of  disclosing  a  cofifidence.^  Now,  however, 
when  all  disqualifications  are  removed,  and  when  proof  of  interest 
goes  only  to  credibility,  influences  of  all  kinds  are  equally  ob- 
jects of  consideration,  in  determining  how  far  credibility  exists. 
Credibility,  therefore,  so  far  as  it  depends  upon  the  capacity  for 
accurate  narration,  is  now  relieved  from  the   obstructions  pro- 


Med.  J.  §§  96,  461.  See  Harrod  v. 
Harrod,  4  K.  &  J.  9,  and  cases  in 
next  section. 

1  R.  o.  Ruston,  1  Leach  C.  C.  408; 
R.  v.  Steel,  1  Leach,  452;  Morrison 
V.  Lennard,  S  G.  &  P.  127;  Com.  v. 
Hill,  14  Mass.  207;  State  v,  De  Wolf, 
8  Conn.  93;  Snyder  v.  Nations,  5 
Blackf.  295. 

«  Supra,  §  224. 

«  State  V,  De  Wolf,  8  Conn.  93. 

*  **  According  to  the  received  code 
of  honor,  when  a  lady's  reputation  is 
concerned,  a  gentleman  is  bound  to 
act  like  the  loyal  servant  who  (in 
1716),  when  twitted  with  having 
sworn  falsely  to  save  Stirling  of  Keir's 
life,  said  he  would  rather  trust  his 
soul  with  God  than  his)  master's  life 
with  the  Whigs."  London  Quarterly 
Rev.  Jan.  1878.  Art.  on  Lord  Mel- 
bourne. 

'^  If  we  should  judge  from  some  of 
the  recent  English  election  cases,  we 
might  conclude  that  this  preference 
still  continues,  and  that  the  reluctance 
to  trust  a  master's  life  to  Tories  is  as 
great  as  is  the  reluctance  to  trust  a 
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master's  life  to  Whigs.  Bribery  dis- 
qualifies; bribery  is  an  indictable  of- 
fence ;  bribery  is  shown  to  have  been 
lavishly  employed;  but  the  agent  who 
employs  it  is  a  Mr.  Smith  or  a  Mr. 
Jones,  who  never  was  heard  of  before 
or  after  the  election,  whom  nobody  on 
either  side  employed,  and  whom  no- 
body on  either  side  knew.  And  in 
our  own  inquiries  into  questions  of 
bribery,  the  identity  of  the  persons 
bribino:  is  either  clothed  in  the  same 
mystery,  or,  when  certain  persons  are 
identified  as  being  concerned  in  the 
illegal  act,  these  persons  uniformly 
swear  they  know  nothing  about  It.  So 
generally  is  this  the  case  that  it  is  now 
recognized  that  no  case  of  bribery  can 
be  proved,  unless  (1.)  by  some  one  of 
the  parties  having  some  great  pecun- 
iary or  political  inducement  to  dis- 
grace his  associates ;  (2.)  by  some  in- 
nocent by-stander  fortuitously  hearing 
part  of  the  transaction;  or  (8.)  by  ex- 
trinsic facts  from  which  a  case  of 
guilt  can  be  inferred."  1  Crim.  Law 
Mag.  6. 


CHAP.  IX.]  WITNESSES  :   BIAS.  [§  877. 

duced  by  the  old  rules,  and  is  determinable  by  the  ordinary  laws 
of  free  logical  criticism.  In  criminal  trials,  though  the  abolition 
of  exclusions  on  ground  of  interest  makes  little  change,  a  very 
great  change  has  been  produced  by  the  statutes  now  generally 
adopted  enabling  defendants  to  be  examined  in  their  own  be- 
half. But  aside  from  this  conspicuous  case  of  rehabilitation  in 
the  face  of  the  most  powerful  bias,  there  are  no  cases  in  wiiich 
party  sympathy,  personal  friendship,  family  affection,  operate, 
as  a  rule,  so  effectively  as  they  do  where  life  and  liberty  are  at 
stake.  In  such  cases,  while  (unless  in  the  relationship  of  mar- 
riage, to  be  hereafter  discussed)  there  is  no  exclusion  on  account 
of  bias,  no  matter  how  strong,  bias  is  always  of  importance  in 
determining  credibility.  Nor  is  this  exclusively  on  the  ground 
that  bias  prompts  perjury.  So  it  may  sometimes  do ;  but  cases 
of  this  class  are  rare,  while  cases  in  v^hich  bias  leads  to  uncon- 
scious perversion  of  facts  are  frequent.  ^^  Though  we  are  accus- 
tomed to  speak  of  memory  as  if  it  consisted  in  an  exact  reproduc- 
tion of  past  states  of  consciousness,  yet  experience  is  constantly 
showing  us  that  this  reproduction  is  very  often  inexact^  through 
the  modification  which  the  ^  trace '  has  undergone  in  the  inter- 
val. Sometimes  the  trace  has  been  partially  obliterated ;  and 
what  remains  may  serve  to  give  a  very  erroneous  (because  im- 
perfect) view  of  the  occurrence.  And  where  it  is  one  in  which 
our  own  feelings  are  interested,  we  are  extremely  apt  to  lose 
sight  of  what  goes  against  them,  so  that  the  representation  given 
by  memory  is  altogether  one-sided."  ^  For  these  reasons,  inter- 
est and  party  sympathy  may  be  always  shown  in  order  to  dis- 
credit a  witness,^  and  the  same  observation  may  be  made  as 
to  near  relationship.^  But  immorality  cannot  be  introduced  to 
affect  credibility  unless  it  be  involved  in  a  reputation  for  un- 
truth.* 

§  377.  We  have  already  noticed  that  the  credibility  And  so  of 
of  a  witness  depends  (1.)  on  his  capacity  to  observe ;   m'ljirity*" 
and  (2.)  on  his  capacity  to  narrate.     It  should  be  no-  ^»^  ^P»c« 

^  Carpenter,  Ment.  Fhys.  art.  S65  Fenn.  St.  417;  Tardif  v.  Baudoin,  9 

et  seq.     Dr.  Carpenter    adds  several  La.  An.  127. 

curious  illustrations.  ^  Infra,  §  487;  State  v.  Randolph, 

>  Infra,  §§  476-7,  488.  24  Conn.  863;   Smithwick  v.  Evans, 

>  Infra,  §  488;  Gangwere's  Est.  14  24  G^  461. 

287 


§  378.] 


EVIDENCE  IN  CRIMINAL  CASES. 


[chap.  IX. 


ticed,  in  the  latter  connection,  that  capacity  to  narrate  may  de- 
pend in  a  large  measure  on  a  special  acquaintance  with  the  thing 
narrated.  A  physician  who  has  once  visited  a  patient  can  speak 
as  to  this  visit,  but  cannot  speak  as  to  idiosyncrasies  he  had  no 
time  to  study.^  Farmers  will  be  entitled  to  credit  in  agricultu- 
ral matters,  as  to  which  other  persons  are  of  no  authority ;  ^  and 
so,  mutatis  mutandis^  as  to  architects.^  Familiarity  with  the 
thing  testified  to,  therefore,  though  not  essential  to  competency, 
is  of  much  importance  in  determining  credibility,  for  a  witness  is 
entitled  to  little  credit  when  he  speaks  of  that  which  he  does  not 
comptehend.^  In  questions  of  identity  this  caution  is  to  be  pe- 
culiarly observed.^ 

§  378.  But  capacity  for  observation  and  narration  are  not  the 
only  constituents  of  credibility.  There  must  also  be  a 
pacit3'  to  capacity  to  recollect,  or  as  it  is  called  by  high  author- 
ity,® to  "  reproduce."  As  conditions  of  the  trustworthi- 
ness of  such  "  recollection,"  or  "  reproduction,"  may  be  mentioned 
the  following :  — 

(1.)  Consciousness  of  Identity.  —  The  witness  must  be  sure 
that  he  is  the  person  that  saw  or  heard  the  thing  he  narrates. 
It  may  happen  that  by  hearing  a  thing  very  often  we  may  be- 
lieve we  saw  or  heard  it  ourselves.  The  rule  excluding  hearsay 
is  based  on  this  condition.  A  witness,  to  entitle  his  statement  to 
reception,  must  be  sure  that  what  he  states  he  himself  observed.^ 


1  See  Barrett  v,  Williamson,  4  Mc- 
Lean, 589;  Durham  v.  Holeman,  30 
Ga.  619;  Hitt  v.  Rush,  22  Ala.  563. 

'  Jacksonville  R.  R.  v.  Caldwell, 
21  111.  75. 

•  Tucker  v,  Williams,  2  Hilt.  (N. 
Y.)  562.     See  infra,  §  408. 

^  See   fully   on   this   point  §§19, 
160. 
»  Infra,  §  802;  Whart.  on  Ev.  §  409. 

*  Carpenter,  op.  cit.  art.  840. 

^  As  to  un trustworthiness  from  want 
of  this  condition  see  Carpenter,  op. 
cit  art.  353. 

"  It  is  said  that  there  are  men  who, 
by  often  telling  a  mendacious  story  as 
true,  come  at  last  to  believe  it  to  be 
true.     When  this  happens,   the  fact 
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is  that  a  case  of  the  memory  of  idecu 
comes  to  be  mistaken  for  a  case  of  the 
memory  of  sensations, 

''How  did  the  man  know  at  first 
that  it  was  a  fictitious  story;  and  how 
did  he  afterwards  lose  that  knowl- 
edge ? 

'*  He  knew,  at  first,  by  certain  as- 
sociations; he  lost  his  knowledge  by 
losing  those  associations,  and  acquir- 
ing others  in  their  stead.  When  he 
first  told  the  story,  the  circumstances 
related  called  up  to  him  the  idea  of 
himself  fabricating  the  story.  This 
was  the  memory  of  the  fabrication. 
In  repeating  the  story  as  real,  the 
idea  of  himself  fabricating  the  story 
is  hurried  over  rapidly;  the  idea  of 


CHAP.  IX.]  WITNESSES  :   DEFECTS  OF  MEMORY.  [§  378. 

(2.)  ConscioiMness  of  SueceBnan  a%  to  Time.  —  It  must  not  be, 
*'  I  see  this  now ;  "  but  "  I  saw  it  at  some  prior  time."  We 
must  therefore  add  to  the  consciousness  of  identity  the  conscious- 
ness of  that  identity  continuing  from  the  time  specified  to  the 
present  time.  Upon  the  time  thus  fixed  for  the  act  depend  in  a 
large  measure  its  juridical  bearings.^  When  was  it,  for  instance, 
that  a  witness  states  that  a  document  claimed  to  be  forged  was 
executed  ?  When  was  it  that  he  saw  a  person  at  a  particular 
place  ?  It  may  be  that  to  make  out  a  false  case  of  alibis  the 
facts  belonging  to  one  point  of  time  are  transferred  to  another  at 
which  it  is  proposed  to  fix  the  cUibiJ^  But  unless  by  some  such 
process  facts  are  transferred  in  a  body  from  one  date  to  another, 
there  will  be  a  want  of  that  circumstantiality  which  is  so  im- 
portant an  element  in  credibility.  And  when  a  body  of  facts 
is  thus  transferred  to  a  false  date,  this  very  circumstantiality 
enables  the  falsehood  to  be  the  more  readily  detected.  But  no 
fact  can  be  stated  without  some  date  assigned  to  it,  even  though 
the  date  be  merely  negative,  —  i.  e.  if  the  thing  is  not  happen- 
ing now,  it  happened  before  the  present  moment.  And  credi- 
bility is  apt  to  diminish  in  proportion  to  the  failure  of  precision 
as  to  date. 

(8.)  Location  in  Space.  —  This  is  also  an  essential  condition 
of  reproduction  by  memory.  ^^  In  the  original  act  of  observation 
I  must  have  been  in  some  place,  and  the  object  observed  must 
have  sustained  some  relation  to  attending  or  accompanying  ob- 
jects. Neither  myself  nor  the  object  can  ordinarily  be  recalled 
without  some  of  these  accompaniments  involving  relations  to 
space."  * 

(4.)  Derangement  of  the  Associative  Powers.  —  On  these  pow- 
ers, as  has  been  seen,  reproduction  by  memory  depends.^  To 
recall  an  isolated  fact,  if  this  were  possible,  would  be  to  recall 

himself  as  actor  in  the  story  is  dwelt  wholly  overpowered  by  the  stronger, 

upon  with  great  emphasis.    In    con-  and  ceases  to  have  any  effect."     Mill 

tinned  repetitions,  the  first    circum-  on  the  Human  Mind,  vol.  i.  333. 
stance  being  attended  to  as  little  as        ^  See  Porter  on  Hum.  Int»  §  2.73. 
possible,  the  association  of  it  ^ows        '  A  case  of  thi»  is  reported  in  1 

weaker  and  weaker;  the  other  circum-  Grim.  Law  Mag.  8 ;  17  Alb.  L.  J.  40. 
stance  engrossing  the  attention,  the        *  Porter,  fU  supra,  §  273. 
association  of  it  grows  stronger  and        ^  See  New  Quar.  Mag.  April,  1880, 

stronger,   till  the  weaker  is  at  last  p.  810. 
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§  878.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  DC. 

something  which,  as  it  had  no  relation  to  past  life,  can  have  no 
relation  to  present  conduct.  The  fact  must  have  attached  to  it 
not  only  time  and  place,  but  collateral  circumstances ;  and  in 
proportion  to  the  accumulation  about  it  of  supporting  facts  does 
its  credibility  increase.  But  the  powers  of  association  are  sub- 
ject to  various  derangements,  among  which  the  following  may  be 
specified,  (a.)  Inert  aMociationy  arising  sometimes  from  congen- 
ital defects,  sometimes  from  the  enfeebling  effects  of  time,^  some- 

1  «  The  impairment  of  the  memory  and  readily  forgetful,  if  forgetful  at 
in  old  age  commonly  shows  itself  in  all,  of  those  that  were  most  recent" 
regard  to  new  impressions;  those  of  Porter,  Human  Intellect,  §  299. 
the  early  period  of  life  not  only  re-  Two  theories,  it  will  be  thus  ob- 
maining  in  full  distinctness,  but  even,  served,  are  proposed  to  account  for 
it  would  seem,  increasing  in  vividness,  the  retentiveness  of  memory.  The 
from  the  fact  that  ihe  Ego  is  not  dis-  first  (the  physical)  assumes  a  sub- 
tracted from  attending  to  them  by  the  stance  on  which  impressions  are  in- 
continual  influx  of  impressions  pro-  scribed.  The  second  (the  psychical) 
duced  by  passing  events."  Carpen-  assumes  the  non-corporeal  existence 
ter's  Ment.  Physiology,  art.  351.  II-  of  these  impressions, 
lustrations  will  be  found  in  Porter  on  Sir  W.  Hamilton,  after  noticing 
the  Human  Intellect,  §  299.  Dr.  Car-  the  hypothesis  that  memory  is  an 
penter  attributes  this  phenomenon  to  impression  on  the  substance  of  the 
the  peculiar  plasticity  of  the  brain  in  brain,  says  (Lecture  xxx.  Metap.)  : 
^childhood.  President  Porter  notices  *'  It  may  be  satisfactory  to  know  that 
.other  influences  tending  to  the  same  this  faculty  does  not  stand  in  need 
result.  '*  The  news,  the  markets,  the  of  such  crude  modes  of  explanation, 
politics,  the  literature,  the  society  that  ...  .If  the  unity  and  self  activity 
occupied  his  attention  so  exclusively  of  the  mind  be  not  denied,  it  b  mani- 
kin earlier  days),  are  now  less  at-  fest  that  the  mental  activities,  which 
tended  to,  because  they  are  less  cared  have  been  once  determined,  must  per- 
for.  I&  place  of  an  intent  and  ab-  sist,  and  these  corporeal  explanations 
fiorbed  devotedness  to  the  present,  are  superfluous."  "The  problem," 
there  is  a  more  frequent  review  of  he  says,  in  a  prior  passage,  '*  most 
the  past.  Old  scenes  are  described,  difficult  of  solution  is  not  how  a  men- 
old  books  are  read,  old  companions  tal  activity  endures,  but  how  it  ever 
4ire  talked  of,  old  stories  are  repeated,  vanishes."  To  same  effect  is  McC^sh 
The  best  energies  of  the  mind  are  on  Emotions,  p.  69. 
given  to  these  objects,  while  the  mind  As  to  the  power  of  association  see 
iBcarcely  heeds,  or  with  enfeebled  in-  further  infra,  §  454  a.  Compare  Lay- 
terest,  the  scenes,  the  persons,  and  cock  on  Defects  of  Memory,  Edin. 
events  that  are  prd^ent.  For  this  Med.  Jour.,  April,  1874;  Laycock  on 
reason,  recent  objects  are  so  readily  the  Laws  of  Memory,  Jour.  Ment. 
forgotten,  and  the  singular  contrast  is  Science,  July,  1875. 
furnished  of  the  memory  peculiar  to  President  Porter  cites  the  following 
the  aged,  —  most  tenacious  of  objects  from  Coleridge  (The  Friend,  sec.  ii. 
and  events  that  occurred  longest  ago,  Essay  iv.) :  *'  No  finer  opportunity  is 
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times  from  the  habit  of  adjasting  the  mind  for  only  temporary 
purposes  to  an  immediate  object.*     (6.)  Imaginative  association^ 

furnished  for  observing  this  variety  in  you  do  not  remember  it  you  cannot 
the  order  and  method  which  charac-  be  the  man.'  Still  less  just  would  it 
terize  the  memory  of  different  persons  be  if  each  of  those  individuals  was 
than  in  listening  to  the  testimony  of  allowed  to  pick  out  some  peculiar  cir- 
different  witnesses  in  a  court  of  jus-  .  cumstance  which  has  remained  im- 
tice  concerning  the  same  transaction,  pressed  on  his  individual  memory,  • 
One  witness  tells  a  long  and  rambling  and  then,  because  the  man  did  not 
story,  which  follows  the  order  of  his  recollect  all  that  the  six  persons  rec- 
own  observations  in  time,  and  recites  ollected,  it  should  be  said,  '  Oh,  you 
the  most  trifling  accompaniments  of  cannot  be  the  man.'  I  quite  agree, 
place  and  circumstances.  Another  we  must  not  deal  with  a  man  in  that 
recounts  those  only  which  are  mate-  way;  it  would  be  unfair  and  unjust  to 
rial  to  the  object  for  which  he  gives  do  so;  but  there  are  things  which  it  is 
testimony."  next  to  impossible  any  one  should  for- 
A  great  master  of  legal  logic  thus  get,  and  in  respect  of  those  things 
speaks :  "  There  are  things  which  pass  we  are  entitled  to  require  that  a  man 
every  day,  which  make  no  impression  should  exhibit  some  knowledge,  when 
on  the  mind  of  one  man,  but  which  do  you  know  that  they  happened  to  a 
make  an  impression  on  the  mind  of  person  whom  he  represents  himself  to 
another.  Men  dine  at  the  same  mess  be.  Yet  even  here  we  must  be  on  our 
or  table ;  something  occurs  in  the  guard ;  for  even  things  of  importance, 
oourse  of  the  conversation  ;  one  man  things  that  you  would  have  expected 
remembers  it,  the  other  does  not  think  to  remain  impressed  on  a  man's  mem- 
of  it  any  more,  and  the  next  morning  ory,  often  pass  away  and  are  forgot- 
it  is  forgotten.  One  man  recollects  ten;  but  if  you  find  that  a  multitude 
some  event  in  his  past  life,  more  or  of  circumstances  such  as  you  cannot 
less  important,  or  more  or  less  triv*  reasonably  believe  that  a  man  could 
ial,  which  some  one  else  present  at  have  forgotten  are  unknown,  a  very 
the  same  time,  if  you  were  to  ask  him  different  case  presents  itself."  Cock- 
about  it,  would  have  no  knowledge  burn,  G.  J.,  charge  in  Tichborne  case, 
or  recollection  of  at  all.  Of  all  the  ^  In  illustration  of  the  subsequent 
unfathomable  mysteries  which  the  hu-  torpor  produced  by  the  concentration 
man  mind  presents,  there  is  none  in  of  the  associative  powers  for  a  tem- 
my  view  so  astonishing  as  the  fac-  porary  purpose  on  a  special  case,  Dr. 
nlty  of  memory,  especially  in  the  Carpenter  tells  us  that  **a  distin- 
matter  to  which  I  am  now  adverting;  guished  equity  judge  has  recently  fa- 
that  is  how  some  things  comparatively  vored  "  him  (Dr.  C.)  with  the  fol  low- 
trivial  remain  indelibly  impressed  on  ing  experience:  ^*  It  has  frequently 
the  recollection,  while  others,  far  more  occurred  to  him  that '  further  proceed- 
important,  fade  away  into  the  dark-  ings '  having  been  taken  in  a  '  cause ' 
ness  of  eternal  night,  and  are  totally  which  he  had  '  heard '  some  years 
and  entirely  forgotten.  It  would  not  previously,  and  had  dismissed  alto- 
be  fair,  therefore,  to  say,  '  Here  are  gether  from  his  mind,  he  has  found 
half  a  dozen  people  who  were  present  himself  in  the  first  instance  to  have 
with  you  on  a  certain  occasion,  and  totally  forgotten  the  whole  of  the  fov' 
they  all  recollect  a  certun  fact.    If  mer  proceedings,  not  being  able  to 
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as  where  certain  objects,  associated  with  a  particular  place,  are 

assumed  to  be  at  such  place  at  a  particular  visit.^      (c?.)  Insane 

recollect  that  the  *  cause '  had  been  the  receiving  teller,  took  with  him  on 
previously  before  him.  But  in  the  a  particular  day  a  check  intending  to 
course  of  the  argument  some  word,  hand  it  in  at  Bank  A.  By  mistake 
phrase,  or  incident  has  furnished  a  he  went  into  Bank  B.,  and  the  check 
suggestion  that  has  served  at  once  to  was  taken  by  the  teller  at  Bank  B., 
bring  the  whole  case  vividly  into  his  he  supposing  that  the  intention  of  the 
recollection ;  as  if  a  curtain  had  been  depositor  was  to  open  an  account  in 
drawn  away,  and  a  complete  picture  the  latter  bank.  Some  weeks  after- 
presented  to  his  view.  The  entire-  wards,  when  the  depositor  took  his 
ness  of  his  previous  forgetfulness  was  book  to  Bank  A.  to  be  settled,  he  was 
probably  due  to  the  habit,  common  to  surprised  to  find  that  he  was  not  cred- 
barristers,  of  *  getting  up '  their  cases  ited  with  the  particular  check  he 
only  to  forget  them  as  soon  as  possi-  thought  he  had  left  there.  **  Why,  I 
ble."    Carpenter,  op.  cit.  art.  S4S.  recollect  the  conversation  I  had  with 

"  It  is  now  very  generally  accepted  you  at  the  time,"  he  said  to  the  teller, 
by  psychologists  as  (to  say  at  least)  a  The  recollection  was  honest,  for  he 
probable  doctrine,  that  any  idea  which  had  been  in  the  habit,  when  he  went 
has  once  passed  through  the  mind  may  into  the  bank,  of  having  a  conversa- 
be  thus  (by  memory)  reproduced,  at  tion  with  the  teller  about  some  inter- 
however  long  an  interval,  through  the  ests  they  had  in  common.  RecoUect- 
instrumentality  of  suggestive  action ;  ing,  as  he  supposed,  the  fact  of  ihe  de- 
the  recurrence  of  any  other  state  of  posit,  he  associated  with  it  its  ordinary 
consciousness  with  which  that  idea  incidents.  So  convinced  was  he  of 
was  originally  linked  by  association  the  deposit  that  he  felt  that  he  could 
being  adequate  to  awaken  it  from  its  no  longer  put  confidence  in  the  bank 
dormant  or  *  latent '  condition,  and  to  the  negligence  of  whose  officers  he 
to  bring  it  within  the  sphere  of  con-  imputed  the  loss.  Many  months  after- 
sciousness."  Carpenter's  Ment.  Phys-  wards,  however,  on  visiting  Bank  B., 
iology,  art.  840.  See  fully  infra,  §§  the  teller  of  that  bank  said  to  him, 
454,  806.  *<  You  do  not  want  to  follow  up  the  de- 

^  Realistic  details,  it  should  be  re-  posit  you  made  here  some  time  since.'* 
membered,  may  not  only  be  left  out^  The  truth  then  flashed  across  him. 
but  may  be  added,  in  entire  uncon-  He  had  made  the  deposit  in  Bank  B. 
sciousness  of  the  falsity  of  the  effect  instead  of  in  Bank  A. ;  but  believing 
produced.  That  which  we  are  in  the  it  to  have  been  in  Bank  A.,  and  con- 
habit  of  associating  with  an  event  ceiving  such  to  be  the  case,  he  asso- 
when  real,  we  invest  that  event  with  ciated  with  the  supposed  fact  the 
permanently,  and  conceive  of  it  as  usual  incidents  of  such  a  fact,  and 
surrounding  the  event  even  when  accumulated  about  it  circumstantial 
unreal.  Some  years  ago  two  banks  details  which  were  natural  and  exact, 
were  on  opposite  wings  of  a  particu-  but  erroneous  only  in  their  application 
lar  building  in  Philadelphia,  with  en-  to  the  particular  time, 
trances  very  much  alike.  A  gentle-  Dr.  Wendell  Holmes  says :  *'  Some- 
man  who  kept  an  account  with  Bank  times,  but  rarely,  one  may  be  caught 
A.,  and  who  was  accustomed  to  leave  making  the  same  speech  twice  over, 
checks  without  his  bank  book  with  and  yet  be  held  blameless.     Thus  a 
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[§  378. 


association^  as  where  the  unreal,  without  reason,  and  even  with- 
out actual  precedent,  is  associated  with  the  real. 

Whatever  may  be  the  explanation  of  defect  of  memory  in  a 
witness,  such  defect  is  a  legitimate  ground  of  argument  to  a  jury, 


certain  lecturer "  (Holmes  himself, 
doubtless),  **  after  performing  in  an 
inland  city,  where  dwells  a  liuirairice 
of  note,  was  invited  to  meet  her  and 
others  over  the  social  tea-cup.  She 
pleasantly  referred  to  his  many  wan- 
derino;s  in  his  new  occupation.  <  Yes, 
he  replied,  *  I  am  like  the  huma,  the 
bird  that  never  lights,  being  always 
in  the  cars  as  he  is  always  on  the 
wing.'  Years  elapsed.  The  lecturer 
visited  the  same  place  once  more  for 
the  same  purpose.  Another  social  cup 
after  the  lecture,  and  a  second  meet- 
ing with  the  distinguished  lady.  '  You 
are  constantly  going  from  place  to 
place,'  she  said.  *  Yes/  he  answered, 
*I  am  like  the  huma,'  and  finished 
the  sentence  as  before.  What  horror, 
when  it  flashed  over  him  that  he  had 
made  this  fine  speech,  word  for  word, 
twice  overt  Yet  it  was  not  true,  as  the 
lady  might  perhaps  have  fairly  infer- 
red, that  he  had  embellished  his  con- 
versation with  the  huma  daily  during 
that  whole  interval  of  years.  On  the 
contrary,  he  had  never  once  thought 
of  the  odious  fowl  until  the  recurrence 
of  precisely  the  same  circumstances 
brought  up  precisely  the  same  idea. 
He  was  not  in  the  slightest  degree 
afraid  of  brain  disease.  On  the  con- 
trary, he  considered  the  circumstances 
indicative  of  good  order  in  the  men- 
tal mechanism.  *  He  ou^t  to  have 
been  proud,'  says  Holmes,  speaking 
for  him,  and  meaning  no  doubt  that 
he  was  proud,  of  the  accuracy  of  his 
mental  adjustments.  Given  certain 
factors^  and  a  sound  brain  should  aZ- 
ways  evolve  the  same  fixed  product  with 
the  certainty  of  Babbage*s  calculating 
machine*'  Popular  Science  Monthly, 
May,  1879,  p.  78. 


'*  Sometimes,  indeed,  we  come  so 
completely  to  realize  such  forgotten 
experiences,  by  repeatedly  picturing 
them  to  ourselves,  that  the  ideas  of 
them  attain  a  force  and  vividness 
which  equals  or  even  exceeds  that 
which  the  actual  memory  of  them 
would  afford.  In  like  manner,  when 
the  imagination  has  been  exercised  in 
a  sustained  and  determinate  man- 
ner, —  as  in  the  composition  of  a 
work  of  fiction,  —  its  ideal  creations 
may  be  reproduced  with  the  force  of 
actual  experiences;  and  the  sense  of 
personal  identity  may  be  projected 
backward  (so  to  speak)  into  the  char- 
acters which  the  author  has  evolved 
out  of  the  depths  of  his  own  conscious- 
ness."   Carpenter,  op.  cit.  art.  364. 

The  tenacity  of  association  may  be 
illustrated  by  the  way  in  which  per- 
sons subject  to  sea-sickness  are  some- 
times affected  with  nausea  at  the  sight 
of  a  ship  tossing  on  the  waves. 

A  valuable  article  on  the  topic  in 
the  text  will  be  found  in  the  London 
New  Quart.  Mag.  April,  1880,  p. 
810. 

**  Dr.  Plot,  in  his  history  of  Staf- 
fordshire, tells  us  of  an  idiot  that 
chancing  to  live  within  the  sound  of 
a  clock,  and  always  amusing  himself 
with  counting  the  hour  of  the  day 
whenever  the  clock  struck,  the  clock 
being  spoiled  by  some  accident,  the 
idiot  continued  to  strike  and  count 
the  hour  without  the  help  of  it,  in 
the  same  manner  as  he  had  done  when 
it  was  entire.  Though  I  dare  not 
vouch  for  the  truth  of  the  story,  it  is 
very  certain  that  custom  has  a  me- 
chanical effect  upon  the  body,  at  the 
same  time  that  it  has  a  very  extraor. 
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and  must  be  weighed  by  them  in  making  up  their  opinion  as  to 
the  credibility  of  a  witness.  A  witness,  as  we  have  seen,  cannot 
be  excluded  on  this  ground,  unless  the  loss  of  memory  be  total.^ 
The  ordinary  way  of  bringing  out  such  defect  before  the  jury  ia 
by  cross-examination.  But  there  can  be  now  no  question  that 
evidence  going  to  show  any  impairment  of  memory  is  admissible, 
provided  such  testimony  is  direct  and  not  second  hand.'  But 
habits  (e.  g.  use  of  narcotics)  likely  to  impair  memory  cannot 
be  put  in  evidence.  Such  proof,  aside  from  other  objections,  is 
secondary.  Actual  decay  or  derangement  may  be  proved ;  not 
habits  likely  to  have  such  an  effect.' 

dinary    influence    upon    the    mind.''  jection,  was  rejected.     We  think," 

Addison,  Spectator  No.  447.  continued  Beck,  C.   J.,  giving   the 

I  See  Whart.  on  £t.  §  410;  Lewis  opinion  of  the  court,  ''the  ruling  er- 

V.  Ins.  Co.  10  Gray,  508;  Kurtzman  v.  roneous.      Surely,  if  defendant  was 

Weaver,  20  Penn.  St.  422.  suffering    from    an    impaired    mind, 

'  Supra,  §§  370-1 ;  Fairchild  V.  Baa-  which  affected  his  memory,  the  fact 

comb,  85  Yt.  898;  Com.  v.  Cooper,  would  tend  to  lessen  the  credit  to  be 

5   Allen,  495,   cited    supra,  §   802;  given  to  his  testimony.      Can  it  be 

Livingston    v.   Kiersted,    10    Johns,  doubted  that  the  credibility  of  a  wit- 

862;  Brindle  v.  Mcllvaine,  10  S.  &  K.  ness  may  be  assailed  by  showing  his 

285,  where  it  was  argued  by  Gibson,  want  of  mental  capacity?     It  is  said 

C.  J.,  that  proof  of  prior   paralysis  that  the  infirmity  of  memory  should 

was  admissible;  Ketchey  v.  State,  70  be  shown  by  cross-examination.     But 

N.  C.  621;  Isler  v.  Dewey,  75  N.  C.  it  might  not  be  made  to  appear  in  that 

466 ;  Fleming  v.  State,  5  Humph.  564.  way,  though  it  really  existed.     The 

*  McDowell  V.  Preston,  26  Ga.  528.  witness  was  a  physician,  and  knew 

See   Goodwyn  v,  Goodwyn,   20   Ga.  the  defendant  before  and  after  the  in- 

600.  jury,  and  the  condition  of  his  mind  as 

In  AUeman  v,  Stepp,  Iowa  Supreme  to  memory.     He  was  surely 'competent 

Court,  1880  (21  Alb.  L.  J. 288),  "the  to  state  the  fact  of  defendant's  loss 

plaintiff  introduced  a   physician  who  of  memory,  and,  in  our  judgment,  he 

testified  that  he  had  known  the  de-  was  competent  to  state  his   opinion 

fendant   (who  was  a  witness  in  the  of  defendant's  mental  condition,  based 

case)  from  a  time  prior  to  the  ampu-  upon  his  knowledge  and  observation 

tation  of  his  limb.      He  was  then  of  the  defendant  before  and  after  the 

asked  to  state  the  condition  of  de-  injury.    If,  in  this  way,  it  should  be 

f endant's  mind  as  to  memory  before  made  to  appear  that  defendant's  mem- 

and  after  the  injury ;  to  state  the  ef-  ory  was  impaired  by  disease,  his  cred- 

fect  of  the  injury  upon  defendant's  ibility  would  be  impeached.     Under 

memory  as  to  money  and  finances  in  familiar  rules  of  law  the  credibility  of 

particular;  and  to  state  whether,  in  a  witness  may  be  impeached  by  show- 

the  opinion  of  the  witness,  the  mind  ing  moral  defects.    Mental  defects  in 

of  the  defendant  was  greatly  impaired,  the  witness,  as  loss  or  impairment  of 

The  evidence,  upon  defendant's  ob-  memory,  will,  according  to  the  obser- 
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§  879.  Fabricators  deal  usually  with  generalities,  avoiding  oir- 
camstantial  references  which  may  be  likely  to  bring  want  of 
their  statements  into  collision  with  other  evidence ;  and  s||[ntiaiitj 
hence  it  is  properly  held  that  a  studied  avoidance  of  ^^^^ 
details,  by  witnesses,  throws  suspicion  on  their  state-  credit, 
ments.^     This,  however,  depends  upon  the  object  to  be  recalled. 
Events  of  remote  date  we  cannot  expect  a  witness  to  remember 
in  detail ;  and  some  portion,  at  least,  of  such  circumstances  we 
must  be  prepared  to  find  lost  in  haze.     If  involving  matters  of 
deep  interest  to  the  witness  they  may  be  remembered  in  their 
effects,  but  not  ordinarily  in  their  particulars.    A  minute  specifi- 
cation of  details,  as  to  very  distant  events  in  which  the  witness 
had  no  personal  interest,  does  not  enhance  credit ;  ^  its  absence 

9 

vatioD  of  all  men,  detract  from  the  the  mind,  caused  by  disease  or  habits 

credibility  otherwise  due  a  witness,  which  impair  the  memory.    It  will  not 

just  as  surely  as  do  moral  defects.  permit    evidence    of    the    want    of 

*'  It  is  not  reasonable  to  hold  that  strength  or  accuracy  of  memory  of  a 

the  law  will  permit  impeachment  of  a  witness  whose  mind  is  not  shown  to 

witness  by  showing  the  moral  defects  be  in  an  abnormal  condition. 

of  his  character,  and  will  not  permit  **  While  it  is  true  that  the  memories 

impeachment  by  proof  of  defects  of  of  men  of  sound  physical  and  mental 

memory  caused  by  disease  of  the  body  health  are  not  equally  strong  and  ac- 

or  mind.  curate,  or  they  are  unequal  in  other 

'^  Under  the  rules  of  evidence  and  faculties  of  the  mind  and  in  physical 

statutes  of  this  State  a  witness  may  development,  the  law  can  devise  no 

be  impeached  by  proof  of   his  bad  standard  of  measurement  or  test  of 

moral  character,  and  that  his  reputa-  the  mind  in  its  normal  condition.     It 

tion  for  veracity  is  so  low  that  he  can-  cannot  be  compared  with  the  mind  of 

not  be  believed  under  oath.     The  im-  others,  in  view  to  impeach  or  support 

peaching  witness  notes  his  conclusions,  the  memory." 

belief,  or  opinions,  based  upon  knowl-  ^  See  supra,  §  107;  Spicott's  case, 

edge  of  the  character  and  reputation  5  Rep.  58  ;   Presbytery  of  Auchter- 

of  the  witness   whose  credibility  is  arder  v,  Kinnoul,   6   CI.  &   F.  698; 

brought  in  question.     The  like  course  Walker  v.  Blassingame,  17  Ala.  810; 

was  proposed  in  this  case,  to  impeach  Cornet  v,  Bertelsmann,  61  Mo.  118. 

the  defendant,  by  showing  his  mental  **  Dolostis  venatur  in  genercUibus, — 

defects.    The  testimony  excluded  was  a  person    intending  to  deceive  deals 

of  the  conclusion,  belief,  and  opin-  in  general   terms,  —  which  has   been 

ion  of  the  witness,  based  upon  knowl-  adopted  from  the  civil  law,  and    is 

edge  that  defendant's  memory  was  im-  frequently  cited  and   applied  in    our 

paured  by  disease  affecting  the  mind,  courts.'*     Broom's  Legal  Max.  289. 

It  is  proper  to  say  that  the  rule  we  But  compare  comments  supra,  §  373. 

recognize  extends  no  further  than  to  ^  Willet  v.   Fister,    18   Wall.    91; 

permit  the  impeachment  of  a  witness  Parker  v.    Chambers,    24    6a.   518; 

by  showing  an  abnormal  condition  of  Chandler  o.  Hough,  7  La.  An.  441. 
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EVIDENCB  IN  CRIMINAL  GASES. 


[chap.  IX. 


as  to  such  events  does  not  detract  from  credit.^  But  to  matters 
which  the  witness,  under  ordinary  circumstances,  would  remem- 
ber, the  test  fairly  applies. 

§  380.  In  criminal  as  well  as  civil  trials,  appeal  is  frequently 
FaUum  in  ^^^de  to  the  maxim,  Falsum  in  uno^falsum  in  omnibiu^ 
notabso!  *"^  ^^^  Criticism  is  proper  in  cases  in  which  the  special 
luteiy  dis-  falsity  is  of  a  nature  to  imply  falsity  as  to  the  whole 
case ;  ^  or  when  the  contradictions  are  so  numerous  as 
to  show  imbecility  of  memory.^  Beyond  this,  however,  we  can- 
not go.*  There  are  instances,  in  connection  even  with  an  exam- 
ination in  chief,  in  which  a  witness  may  swear  falsely  in  a  par- 
ticular line,  and  yet  with  such  truthfulness  as  to  the  rest  of  the 
case  that  it  would  work  injustice  to  throw  out  his  entire  testi- 
mony. A  witness's  personal  assumptions  may  be  false,  while  his 
narration  of  external  objects  may  be  true.^  He  may  state  some 
points  connected  with  his  own  history  falsely ;  he  may  even  swear 
falsely  as  to  his  own  relation  to  the  case,  yet  in  other  respects 
he  may  be  accurate.  To  cross-examinations  these  observations 
are  peculiarly  applicable.  A  witness,  whom  it  may  be  attempted 
to  disgrace,  may  swear  falsely  as  to  some  sore  point  which  may 
be  touched,  yet  truly  as  to  the  rest  of  the  case.  On  account  of 
such  falsity  it  would  be  a  perversion  of  justice  to  reject  the  rest 
of  his  evidence.  It  may  be  proper  to  punish  the  witness  for 
his  perjury ;  it  would  not  be  proper  to  punish  the  party  inno- 
cently calling  the  witness  by  refusing  to  believe  what  was  true 
in  the  witness's  testimony.  Nor  would  it  be  right  to  tell  a  jury, 
who  are  sworn  to  determine  a  case  according  to  the  evidence, 
that  they  are  to  reject  that  which  is  probably  true  in  the  testi- 
mony of  a  witness  because  that  testimony  contains  something 
that  is  probably  false.    Faha  demonstratio  non  nocet^  is  a  maxim 


^  Fulton  V,  Maccracken,  18  Md. 
538;  State  v.  Cowan,  7  Ired.  239; 
Black  0.  Black,  38  Ala.  111.  Infra, 
§§  381-461. 

>  Hargraves  v.  Miller,  16  Ob.  838; 
Stoffer  V.  State,  15  Oh.  St.  47 ;  Rich- 
ardson V,  Roberts,  23  6a.  215;  Smith 
17.  State,  23  Ga.  297;  Ivey  v.  State,  28 
Ga.  576;  State  v.  Mix,  15  Mo.  153; 
Paulette  i^.  Brown,  40  Mo.  52;  Brown 
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V.  R.  R.  66  Mo.  588;  Troxdale  v. 
State,  9  Humph.  411.  Mr.  Webster, 
in  his  speech  on  the  impeachment  of 
Judge  Prescott,  pressed  this  point  to 
its  extremest  limit.  See  5  Webster's 
Works,  540. 

'  £van8  V.  Lipscourt,  31  Ga.  71. 

«  See  State  t7.  Brown,  76  N.  C.  222; 
Pierce  v.  State,  53  Ga.  365. 

*  Whart.onEv.§  412. 


CHAP.  IX.] 


WITNESSES:   CREDIBILITY. 


[§  880. 


of  universal  application,  so  far  as  it  means  that  we  may  reject 
as  surplusage  a  false  description  that  is  not  vital  to  the  object  of 
controversy.^  Hence  it  is  that  the  maxim,  Fahum  in  unOyfal- 
sum  in  omnibuSy  does  not  hold  good  except  in  cases  where  the 
party  calling  the  witness  is  cognizant  of  the  falsehood,  or  where 
the  falsehood  goes  to  the  core  of  the  witness's  testimony.^  The 
maxim  is  wholly  without  force  in  cases  where  the  misstatement 
is  inadvertent,  or  attributable  to  the  ordinary  fluctuations  of 
memory.'  Nor,  when  we  undertake  to  test  credibility  by  this 
standard,  should  we  fail  to* remember  that  even  the  most  consci- 
entious witnesses,  as  has  just  been  stated,^  may  not  only  forget, 
but  unconsciously  misstate  details.^ 


1  Broom's  Legal  Maxims,  629;  and 
see  for  other  points  Whart.  on  £v. 
§945. 

*  See,  generally,  anthoritied  cited  in 
Whart.  on  £y.  §  412;  and  see  State 
V.  Brantley,  63  N.  C.  518 ;  State  v. 
Brown,  76  N.  C.  222;  People  v.  Strong, 
SO  Cal.  151. 

*  Brennan  o.  People,  15  111.  511; 
State  V.  Peace,  1  Jones  (N.  C),  251 ; 
State  r.  Elkins,  68  Mo.  159;  Toes  v. 
State,  9  Ark.  42 ;  and  other  cases 
cited  Whart.  on  £v.  §  412.  Compare 
observations,  supra,  §  878;  Jackson  v. 
McVey,  18  Johns.  380. 

*  Supra,  §  878. 

'  The  position  in  the  text  may  be 
illustrated  by  the  following,  which  I 
translate  from  Klopp*s  Fall  des  Hauses 
Staarts,  vol.  viii.  p.  210,  Vienna,  1879: 
Count  Christopher  Dohna  was  in  1698 
the  ambassador  from  Brandenburg  in 
London.  He  was  a  distant  relation 
of  the  king  (William  III.)  and  was  a 
person  of  mnch  prominence.  He  sub- 
sequently wrote  memoirs  of  his  life, 
not  for  publication,  but  for  the  in- 
struction of  his  children.  This  fact, 
in  connection  with  the  character  of 
the  writings  themselves,  goes  to  show 
the  writer's  freedom  from  intentional 
falsification.  In  these  memoirs  he 
gives    ufl    the  following:   '*I  notice 


here  a  confidential  communication, 
which  I  would  have  rescarded  as  a 
fable  had  it  come  to  me  from  a  less 
serious  man  than  Ouwerkerke,  af- 
firmed as  it  was  by  Albemarle  and 

Schomberg One  morning  as  I 

was  at  the  court  I  found  Ouwerkerke 
(then  known  as  a  confidential  servant 
of  William  III.)  remarkably  silent, 
like  his  master,  who  also  seemed  to 
me  peculiarly  depressed  and  thought- 
ful. I  could  not  refrain  from  asking 
Ouwerkerke  if  they  had  bad  news  — 
*  very  bad,'  was  the  reply.  *  I  know 
your  attachment  to  my  master,  who 
regards  you  very  differently  from  a 
mere  foreign  minister.  I  know  altfo 
your  discretion,  therefore  I  disclose 
to  you  the  reason :  The  General  of 
the  Order  of  the  Jesuits  is  dead  I '  As 
he  saw  that  I  seemed  to  look  upon 
this  as  a  jest,  he  added,  '  This  is 
neither  a  mystification  nor  a  joke. 
You  will  be  astonished  when  I  tell 
you  that  this  high  officer  was  one  of 
the  best  friends  of  the  king;  that 
they  stood  in  constant  correspond- 
ence; and  that  the  king  was  in  the 
habit  of  receiving  from  him  important 
information,  as  to  the  safety  both  of 
himself  and  of  his  kingdom.'  I  confess 
(so  Dohna  adds)  that  this  communica- 
tion greatly  surprised  me,  and  I  have 
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§  881.]                        EVIDKMCE  IN  CRIMINAL  CASES.  [CHAP.  IX. 

§  881.  '*  Substantial  unity  with  circumstantial  variety"  is  the 
Literal  co-  true  test  of  reliable  testimony  ;  ^  and  the  circumstantial 
oTora?**  variety  increases  in  proportion  to  the  comprehensive- 
sutements   j^^gg  ^|jj^  ^hich  details  were  noticed  by  the  witnesses 

no  doubt  that  many  who  read  this  are  proved  aliunde  to  be  part  of  the 

will  regard  it  as  a  dream.    The  case  transaction  he  undertakes  to  narrate, 

is  nevertheless  as  I  state  it,  and  I  give  the    following    observations   of   Mr. 

for  my  authority  a  man  who  was  far  James  Mill  may  be  cited :  — 

from  being  a  rash  talker,  was  honor-  '*  A  remarkable  piece  of  natural 

able  and  reliable,  whose  relations  to  scenery,    composed    of     mountains, 

me  were    friendly,   and  who  would  woods,   rivers,   lakes,   ocean,  flocks, 

have  been  far  from  rewarding  my  at-  herds,  cultivated  fields,  gay  cottages, 

tachment  to  his  king  by  palming  off  and  splendid  palaces,  of  which  I  had 

on  me  unfounded  statements."    Upon  a  lively  recollection  many  years  ago, 

this  Klopp,  himself  a  sincere  Roman  presents  itself  to  me  now  very  much 

Catholic,  who  writes  with  the  aid  of  faded;  in  other  words,  a  great  variety 

the  Vatican  papers,  and  whose  work  of  the  circumstances,  which  make  up 

has  attached  to  it  a  recommendatory  the  detail  and  minute  features  of  the 

letter  from  the  pope,  makes  the  fol-  scene  were  formerly  remembered  by 

lowing  remarkable  comment:  '*  As  to  me,  but  are  now  forgotten.    And  how 

the  subjective  truth  of  this  statement  forgotten  ?    The  manner  is  obvious, 

there  can  be  no  doubt  (i.  e.  as  to  The  greater  features,   which  I  still 

Dohna's  belief    he  was   telling    the  remember,  had  formerly  the  power  of 

truth).  It  is  otherwise,  however,  when  calling  up  the  smaller  along  with  them, 

we  come  to  examine  the  facts.    No  and  the  whole  scene  was  revived ; 

General  of  the  Jesuits  died  during  the    association  graduaUy  declining, 

the  reign  of  William  III.,  Noyelle  the  great  objects  have  no  longer  the 

dying  in  1686,  before  that  reign  be-  power  to  excite  the  idea  of  the  small; 

gan,  and  Gonzalez  in  1705,  after  it  and  they  are  therefore  gone  from  me 

ended.     Nor  is  there  any  trace  of  any  forever."  1  Mill  on  Human  Mind,  332. 

correspondence  with  William  in  the  ar^  Now  few  writers  have  been  more 

chives  of  the  order.  But  we  cannot  on  anxiously  conscientious  in  their  state- 

this  ground  reject  in  toto  the  state-  ments  of  facts  than  Mr.  James  Mill; 

ment  of  Count  Dohna.     This  would  yet  we  find  him  here  asserting  that  cer- 

bt  doing  injustice  to  a  man  of  whose  tain  details  in  a  scene  he  recalls  are, 

candor  the  entire  book  has  internal  evi"  after  a  lapse  of  time,  **  gone  forever." 

dence.     As  his  memorials  were  writr  Suppose  Mr.  Mill  to  be  on  the  witness 

ten  many  years  after  the  events  they  stand,  testifying  to  a  past  occurrence, 

narrated,  it  is  probable  that  the  name  and  suppose  the  question  were  put  to 

of   the  General  of  the   Jesuits  was  him,  **  Was  A.  present  ? ''  and  the  an- 

given  by  mistake  for  that  of  a  head  swer  given,  *'  He  was  not,"  which  an- 

of  one  of  the  other  orders  at  Bome.  swer  turns  out  to  be  untrue ;  is  this  a 

The  words  of  Innocent  XII.,  already  case  to  which  the  maxim,  Falsus  in 

given,  show  that  at  that  time  at  Bome  uno^  falsus  in  omnibus,  could  be  ap- 

William  III.  had  many  friends."  plied  ? 

With  regard  to  a  witness  denying  ^  Paley's  Evidence,  part  ili.  c.  i.; 

the  existence  of  certain  facts  which  Brougham's  Speeches,  i.  245. 
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WITNESSES:   GBEDIBILITT. 


[§  882. 


examined,  and  the  copiousness  with  which  these  de-  j^f^^^ 
t«ilfl  are  narrated.     As  to  9tii>8tanee^  harmony  is  one  of  picion. 
the  conditions  of  truth ;  as  to  form^  wherever  there  are  truth 
and  liberty,  there  is  variety. 

§  382.  Testimony,  even  by  a  series  of  witnesses,  that  they  did 
not  see  a  thing  happen  which  may  have  happened  in  Afflnna- 
the  ordinary  course  of  events,  at  a  moment  when  no  mony  u 
one  of  these  witnesses  was  present,  cannot  outweigh  than  nlega- 
the  testimony  of  a  single  reliable  witness  that  he  saw  ^^•' 
the  event  happen  at  a  time  when  no  one  of  the  others  was  pres- 
ent.^ The  testimony  of  a  series  of  witnesses,  for  instance,  that 
they  never  saw  a  party  drunk,  does  not  outweigh  the  testimony 
of  others  to  the  fact  of  his  drunkenness  on  particular  occasions, 
unless  those  speaking  to  the  negative  cover  the  same  point  of 
time  as  those  speaking  to  the  affirmative.*  The  weight  to  be  at* 
tached  to  negative  witnesses  depends  upon  the  exhaustiveness  of 
their  observation.^  Put  an  intelligent  and  credible  witness  in  a 
small  chamber,  open  throughout  to  his  scrutiny,  and  his  testi- 
mony that  in  that  chamber,  at  a  given  time,  an  event  did  not 
occur  which  could  not  have  occurred  without  his  observation,  is 
entitled  to  the  same  weight  with  that  of  a  witness  who,  equally 
intelligent  and  credible,  should  swear  to  the  occurrence  of  the 
event  at  the  same  time.^  A  negative  witness,  also,  whose  at* 
tention  is  concentrated  on  a  particular  point,  may  outweigh  an 
affirmative  witness  whose  attention  has  not  been  so  concentrated.^ 
On  the  other  hand,  as  the  space  covered  by  a  negative  witness 


1  Stitt  V.  Huidekopers,  17  Wall. 
884 ;  Coughlin  o.  People,  18  111.  266; 
State  V.  Gates,  20  Mo.  400;  Ralph  v. 
R.  R.  32  Wis.  177;  Johnson  v.  Sute, 
14  6a.  55;  Todd  v.  Hardie,  5  Ala. 
698;  Pool  V.  Devers,  30  Ala.  672; 
Hepburn  v,  Bk.  2  La.  An.  1007;  Auld 
V.  Walton,  12  La.  An.  129;  Coles  v. 
Perry,  7  Tex.  109. 

«  Murphy  v.  People,  90  LI.  69. 

*  That  a  negative  may  be  proved 
see  supra,  §  821. 

^  See  cases  cited  in  Whart.  on  £v. 
§415. 

It  has  been  nfled  that  the  state- 


ment df  a  witness,  who  was  very  wake- 
ful, and  who  slept  in  the  room  with 
the  defendant,  and  who  saw  him  go 
to  bed  that  night  and  rise  the  next 
morning,  that  the  defendant  could 
not  have  left  the  room  that  night, 
is  inadmissible,  as  matter  of  opinion. 
Bennett  v.  State,  52  Ala.  371.  The 
proper  ground  of  exclusion  in  such  a 
case,  however,  would  be  irrelevancy; 
Chambers  v.  Hill,  84  Mich.  528; 
though  ordinarily  the  objection  would 
go  to  weight  and  not  to  admissibility. 
*  Reeves  v.  Poindexter,  8  Jones 
(N.  C),  808. 
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becomes  undetermined,  his  testimony  loses  in  weight.^  Yet  this 
objection  goes  to  weight,  not  to  admissibility.^ 

§  383.  Two  witnesses,  all  other  things  being  equal,  are  less 
When  likely  to  be  mistaken  than  one,^  and  from  this  the  con- 
wkneMes  clusion  is  sometimes  drawn  that  the  weight  of  testi- 
"  ^^'"nd'  r-  °^^"y  ^  *^  a  contested  fact  is  to  be  determined  by 
ancetobe  the  number  of  the  witnesses  testifying.  But  witnesses 
nomber.  cannot  be  treated  as  units,  to  be  divested  of  their  own 
distinctive  claims  to  credit.  It  may  well  happen  that  one  intel- 
ligent and  honest  witness  may  outweigh  several  who  are  igno- 
rant or  unreliable.^  Nor  should  it  be  forgotten  that  one  witness, 
corroborated  by  facts  or  documents,  may  outweigh  a  multitude 
whose  testimony  may  have  been  the  result  of  imperfect  observa- 
tion, or  have  been  influenced  by  prejudice.** 

§  384.  Credibility  is,  therefore,  a  matter  of  induction,  to  be 
Credibility  determined  by  the  jury,  under  such  instructions,  as  to 
is  for  jury.  ^Jjq  reason  of  the  case,  as  may  be  given  by  the  court,^ 
and  the  presumptions  usually  invoked  in  this  relation  are  pre- 
sumptions of  fact,  based  on  free  logic,  and  are  not  presumptions 
of  technical  law  J  It  need  scarcely  be  added  that  the  importance 
of  applying  psychological  tests,  resting  on  the  motives  which 
may  lead  a  witness  to  deceive,  or  the  character  which  deprives 
him  of  trustworthiness,  is  enhanced  by  the  statutory  removal  of 
disqualification  from  interest,  from  infamy,  and  from  atheism. 

§  384  a.  When  the  court  is  satisfied  that  a  witness  is  so  drunk 
Intoxi-  ^  ^o  ^e  unable  to  testify,  he  may  be  excluded,  or  his 
neBsesTn^  examination  postponed  until  he  is  sober ;  ®  though,  to 
competent,  exclude  a  witness,  it  is  not  suflBcient  that  he  has  been 
found  to  be  a  habitual  drunkard  under  the  statute.^    To  impeach 


1  Abel  17.  Fitch,  20  Conn.  90; 
Thomas  v.  De  Graffenreid,  17  Ala. 
602.  See  Matthews  v.  Poythress,  4 
Ga.  287. 

■  State  V,  Phair,  48  Vt.  866. 

<  See  Dowdell  v.  Neal,  10  Ga.  148. 

^  Cockburn,  C.  J.,  in  Tichborne 
case;  M'Lees  v.  Felt,  11  Ind.  218; 
Glenn  v.  Bank,  70  N.  C.  191;  Boyl- 
ston  V,  Bain,  90  III.  283.  See  San- 
born 17.  Babcock,  88  Wis.  400. 

*  See  supra,  §  10;  and  see  McCrum 
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17.  Corby,  15  Eans.  112;  Parrish  v. 
State,  45  Tex.  51. 

<  See  Kinner  t7.' State,  45  Ind.  175- 
Jones  17.  State,  48  Ga.  163. 

T  Whart.  on  Ev.  §§  1 24, 41 7.  Among 
these  presumptions  may  be  noticed 
those  drawn  from  the  witness's  man- 
ner.   Infra,  §  751. 

*  Hartford  v.  Palmer,  16  Johns. 
48;  Gould  17.  Crawford,  2  Barr,  89; 
State  17.  Underwood,  6  Ired.  96. 

»  Gebhart  v.  Shindle,  15  S.  &  R.  2. 


CHAP.  IX.] 


WITNESSES:  NUMBER  NECESSARY. 


[§  886. 


credibility,  drunkenness  at  the  time  of  the  event  testified  to 
may  be  proved.^  Evidence  of  the  use  of  opium  cannot  be  intro- 
duced to  impair  credit,  unless  it  be  shown  that  the  witness  was 
under  the  influence  of  opium  when  examined,  or  that  his  powers 
of  observation  or  recollection  were  affected  by  the  habit.^ 

§  385.  So  far  as  concerns  the  question  of  technical  competency, 
a  lawyer  concerned  in  a  case  cannot  be  excluded  from   counsel  in 
the  witness-box  on  account  of  his  professional  connec-  S*wi™*^ 
tion  with  the  case ;  though  it  has  been  held  that  he   ceases. 
may  in  the  discretion  of  the  court  be  precluded  from  recklessly 
and  unnecessarily  uniting  the  functions  of  counsel  and  witness.' 
The  mere  fact  that  the  case  has  been  opened  by  an  attorney,  who 
has  previously  cross-examined  witnesses  on  the  other  side,  does 
not  make  him  incompetent  as  a  witness  for  his  client.^     Where, 
however,  counsel  thus  become  witnesses,  it  may  be  a  proper  ex- 
ercise of  the  discretion  of  the  court  to  prohibit  them  from  subse- 
quently addressing  the  jury  on  the  case  thus  made  up ;  and  the 
testifying  of  the  counsel  should   be  confined  to  extreme  cases 
where  there  is  no  other  proof  .^ 

Privilege  in  professional  communications  is  hereafter  consid- 
ered. 

V.    NUMBER  OF  WITNESSES   NECESSARY. 

§  386.  In  high  treason,  at  common  law,  two  witnesses  are  re- 
quired, both  before  the  grand  jury  and  at  the  trial ;   iq  treason 
both  of  the  witnesses  to  be  to  the  same  overt  act,  or  nlwM  are 
one  of  them  to  one  overt  act  and  another  of  them  to  required, 
another  overt  act  of  the  same  species  of  treason.^    If  the  jury 
do  not  give  credit  to  both  of  the  witnesses,  the  defendant  must 


Compare  authorities  cited  supra,  § 
378. 

1  Duffy  V.  Com.  S.  C.  Penn.  1878. 
Supra,  §  869. 

a  Supra,  §  378 ;  McDowell  ».  Pres- 
ton, 26  Ga.  528.  As  to  insane  wit- 
nesses see  supra,  §  370;  infra,  §  399. 

*  State  V.  Cook,  23  La.  An.  347. 
S«e  Tilton  v.  Beecher,  Pampb.  Rept., 
for  an  illustration  of  a  case  in  which 
such  testimony  was  admitted. 

«  Follansbee  v.  Walker,  72  Penn. 
St  228. 


*  See  Cobbett  v.  Hudson,  1  £.  & 
B.  11 ;  Ross  9.  Demoss,  45  III.  447; 
Madden  v.  Farmer,  7  La.  An.  580 ; 
Boissy  V,  Lacou,  10  La.  An.  29.  As 
to  Greorgia  statute,  excluding  attor- 
neys from  testifying  for  their  clients, 
see  Churchill  v.  Corker,  25  Ga.  479; 
Hines  v.  State,  26  Ga.  614;  Shar- 
man  v,  Morton,  31  Ga.  34. 

«  Infra,  §  496. 

▼  7  &  8  W.  3,  c.  8,  8.  2;  1  Ed.  6,  c. 
12,  s.  22;  5  &  6  £d.  6,  c.  11,  s.  12. 
Whart.  Crim.  Law,  8th  ed.  §  1808. 
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be  acquitted.^  But  even  one  witness,  in  England,  is  sufficient  to 
prove  a  collateral  fact ;  ^  as,  for  instance,  to  prove  that  the  de* 
fendant  is  a  natural  born  subject,^  or  the  like.  In  this  coun- 
try, although  the  Constitution  declares  that  two  witnesses  to  the 
same  overt  act  are  necessary  to  produce  conviction,  it  has  been 
intimated  that  while  there  must  be  two  witnesses  on  trial  to 
some  particular  overt  act  in  order  to  secure  a  conviction,  yet  with 
the  grand  jury  it  is  enough  that  one  witness  prove  one  act,  and 
another  prove  another  act,  or  that  there  be  one  witness  to  an 
overt  act  with  corroborating  circumstances.* 

§  887.  The  old  text- writers,  adopting  the  then  current  distinc- 
Ruieia  tion  between  ^* circumstantial"  and  *^ direct*'  testi- 
perjurj.  mouy,  held  that  to  convict  a  witness  of  perjury,  it  was 
necessary  that  the  falsity  of  his  sworn  statement  should  be  tes- 
tified to  by  two  "  direct "  witnesses.^  In  view  of  the  fact,  how- 
ever, that  all  testimony  is  now  considered  more  or  less  circum- 
stantial, this  rule  can  be  no  longer  regarded  as  operative ;  and 
we  may  view  it  as  settled  that  whenever  the  falsity  of  the  de- 
fendant's statement  can  be  proved  beyond  reasonable  doubt,  then 
there  may  be  a  conviction.^  Hence  the  testimony  of  a  witness  to 
falsity  is  sufficiently  sustained  by  a  written  admission  of  the  de- 
fendant.'^ But  the  corroboration  must  go  beyond  slight  and  in- 
different  particulars.^    The  preponderance  of  contradictory  proof 


1  Per  Scroggs,  C.  J.,  in  R.  v.  Pal- 
mer, 8  St.  Tr.  66. 

'  Post  242 ;  Whart  Crim.  Law, 
8th  ed.  §  1808. 

«  R.  ».  Vaughan,  6  St.  Tr.  29. 

*  Burr's  Trial,  196 ;  U.  S.  v.  Han- 
way,  2  Wall.  Jr.  189.  Contra,  Ire- 
dell, J.,  Fries*  case,  Wh.  St.  Tr.  480. 
See  R.  V.  McCafiertj,  1  Irish  R.  C. 
L.  365;  10  Cox  C.  C.  60S. 

•  1  Starkie  Ev.  448 ;  4  Hawk.  P.  C. 
b.  2,  c.  46,  8.  10;  4  Bl.  Comm.  858 ;  2 
Russ.  on  Cr.  1791;  R.  t7.  Muscot,  10 
Mod.  195.  See  Laughran  o.  Kelly,  8 
Cush.  199. 

«  R.  ».  Boulter,  2  Den.  C.  C.  896; 
5  Cox  C.  C.  548  ;  R.  v.  Roberts,  2 
C.  &  K.  607;  R.  tf.  Gardner,  8  C.  &  P. 
787 ;  Champney's  case,  2  Lew.  C.  C. 
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258;  R.  V,  Braithwaite,  8  Cox  C.  C. 
254 ;  1  F.  &  F.  689 ;  R.  v.  Hook,  S 
Cox  C.  C.  5  ;  U.  S.  v.  Wood,  14  Pet. 
440 ;  Woodbeck  v.  Keller,  6  Cow.  118; 
Crusen  v.  State,  10  Ohio  St.  258; 
Hendricks  v.  State,  26  Ind.493;  State 
V.  Raymond,  20  Iowa,  582  ;  State  p. 
Hayward,  1  N.  &  McC.  547 ;  State 
V.  ilolier,  1  Dev.  268.  See  Whart. 
Crim.  Law,  8th  ed.  §  1819. 

7  R.  V.  Mayhew,  6  C.  &  P.  815,  per 
Lord  Denman,  C.  J. ;  R.  v.  Hook,  8 
Cox  C.  C.  5 ;  U.  S.  v.  Wood,  14  Pet. 
480  ;  State  v.  Holier,  1  Dev.  263. 

•  R.  V.  Yates,  C.  &  M.  139;  Sim- 
mons V.  Simmons,  11  Jur.  830;  R.  v. 
Boulter,  2  Den.  C.  C.  896 ;  5  Cox  C. 
C.  543 ;  8  C.  &  K.  286 ;  Dodge  v. 
State,  4  Zabr.  455. 
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mast  go  to  some  one  particular  false  statement.  It  will  not  be 
sufficient  to  prove  by  one  inadequate  line  of  testimony  that  one 
statement  made  by  the  defendant  is  false,  and  then  by  another 
inadequate  line  of  testimony  that  another  statement  made  by 
him  is  false.^  One  witness  is  sufficient  to  prove  that  the  wit- 
ness swore  as  alleged  in  the  indictment.^ 

§  888.  From  civil  issues,  we  can  get  but  little  light   in  the 
present  inquiry,  since  in  civil  issues,  with  but  few  ex-  iq  bas- 
ceptions,  a  case  can  be  made  out  by  a  single  witness.   ^'^^' 
In  cases  of  bastardy,  however,  it  is  necessary,  to  sustain  an  order 
of  affiliation,  that  the  evidence  of  the  mother  should  be  corrob- 
orated, in  some  material  particular,  by  other  testimony.^ 

§  889.  In  divorce  cases,  the  testimony  of  a  party,  uncorrob- 
orated, has  been  held  insufficient  to  establish  adul-  iq  divorce 
tery >  It  should  at  the  same  time  be  remembered  that  **■*•' 
we  have  derived  this  limitation  from  the  English  ecclesiastical 
courts,  whose  jurisdiction  is  now  reduced  almost  to  a  nullity,  and 
whose  judges  considered  themselves  bound  by  canon  law  to  re- 
fuse a  decree  upon  the  testimony  of  a  single  witness,  unless  sup- 
ported by  "  adminicular  circumstances."  *  "  This  doctrine  was  in 
former  days  productive  of  much  injustice  ;  *'  •  and  is  now  aban- 
doned, even  as  to  divorce  cases,  by  the  statutory  prescription  of 
the  rules  of  evidence  observed  in  the  superior  courts  of  common 
law.^  In  this  country,  while  the  limitation  was  never  accepted 
as  absolute,^  the  better  opinion,  as  is  elsewhere  stated,  is,  that 
whenever  corroboration  is  from  the  nature  of  the  case  practical, 
there  a  divorce  will  not  be  granted  on  the  unsupported  testi- 
mony of  a  party  .• 


»  R.  V.  Virrier,  12  A.  &  E.  817; 
R.  V.  Parker,  C.  &  M.  639.  See 
Whart  Crim.  Law,  8th  ed.  §§  1817- 
21. 

*  Whart.  Crim.  Law,  8th  ed.  § 
1808. 

<  R.  V.  Roberts,  2  C.  &  K.  614; 
Hodges  V.  Bennett,  5  H.  &  N.  625; 
R.  V.  Read,  9  A.  &  £.  619. 

*  Thayer t>.  Thayer,  101  Mass.  Ill; 
Tate  V.  Tate,  26  N.  J.  £q.  55;  Black 
r.  Black,  26  N.  J.  £q.  431 ;  Bronson 
0.   Bronson«  8  Fhila.   261;   Hays  v. 


Hays,  19  Wis.  182 ;  Fugate  v.  Pierce, 
49  Mo.  446. 

»  See  Taylor's  Ev.  §  888,  citing 
Donellaa  v.  Donellan,  2  Hagg.  Ecc. 
R  144;  Slmmonds  v.  Simmonds,  5  £c. 
&  Mar.  Cas.  824;  Hutchins  v.  Denzi- 
loe,  1  Const.  R.  181. 

«  Taylor's  Ev.  §  888. 

T  See  U.,  falsely  called  T.,  v,  J.,  L. 
R.  1  P.  &  D.  461. 

>  Bishop,  Mar.  &  Div.  §  278.  See 
Flattery  v.  Flattery,  88  Penn.  St.  27. 

•  See  Whart.  on  Ev.  §  488. 
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§  890.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  IX. 

VI.    HUSBAND  AND  WIFE. 

§  890.  Where  the  relation  of  husband  and  wife  under  the  local 
HusiMuid  l&w  makes  either  incompetent  as  a  witneas  for  or  against 
cannot  tes-  ^^^  Other,  it  is  necessary,  to  work  such  incompetency, 
wdnst  ^^  ^^^^  *  valid  marriage  should  be  proved.  Primd  facie 
each  other,  every  person  is  competent  to  testify  in  all  issues ;  if  he 
is  to  be  excluded  by  the  policy  of  the  law,  the  burden  is  on  the 
party  objecting  to  him  to  show  the  reason  for  such  exclusion.^ 
Intimate  sexual  relations  do  not  constitute  such  reason,  even 
though  disguised  by  a  pretended  but  invalid  marriage;^  and 
where  a  man  and  a  woman  lived,  as  they  supposed,  as  husband 
and  wife,  but  separated  in  consequence  of  the  woman*s  discov- 
ering that  a  former  husband,  believed  to  be  dead,  was  still  alive, 
it  was  held  that  the  woman  was  a  competent  witness  against 
the  man  with  whom  she  thus  lived  as  a  second  husband,  even  as 
to  facts  she  learned  from  him  during  their  cohabitation.^  For 
when  a  former  existing  maiTiage  is  conceded,  no  subsequent 
marriage,  no  matter  how  solemn,  can  operate  to  divest  the  par- 
ties to  such  subsequent  invalid  marriage  of  their  privilege  as 
witnesses  for  or  against  each  other.^ 

Privilege  as  to  marital  communica-  terson,  2  Ired.  346;  Finney  v.  State ^ 

tions  is  hereafter  discussed.     Infra,  8  Head  (Tenii.),  544  ;  State  v,  John- 

§  898.  son,  12  Minn,  476. 

^  Dove  v.  State,  8  Heisk.  348.  It  is  said  that  Lord  Eenyon  once 

*  Batthews  v,  Galindo,  4  Bing.  610;  rejected  a  woman,  called  as  a  witness 

S.  C.  8  C.  &  P.  288  ;    Campbell  v,  for  a  putative  husband^  to  whom  she 

Twemlow,  1  Price,  81;  Divoll  o.  Lead-  was  never  married,  but  who  acknowl- 

better,  4  Pick.  220;  Dennis  v.  Crit-  edged  her  as  his  wife;  Anon.,  cited 

tenden,  42  N.  Y.  642;  People  v.  Mc-  by  Richards,  B.,  in  1  Price,  83;  but  in 

Craney,  6  Parker  C.  R.  49;  State  v.  that  case  the  criminal  had,  throughout 

Taylor,  Phill.  (N.  C.)  508;   Hill  v,  <A6  <ria/,  admitted  that  the  witness  was 

State,  41  Ga.  484;  State  v.  Brown,  28  his  wife,  and  was  thus  in  a  manner 

La.  An.  279;  Flanagin  v.  State,  25  estopped  from  denying  the  marriage 

Ark.  92;   Rickerstriker  v.   State,  81  when  her  competency  was  questioned ; 

Ark.   207;  Mann  v.  State,  44  Tex.  and  in  the  subsequent  case  of  Bat- 

642.  thews  v.  Galindo,  4  Bing.  610, 612, 613 ; 

«  Wells  V.  Fletcher,  6  C.  &  P.  12;  8  C.  &  P.  238,  and  1  M.  &  P.  665, 

People  V,  McCraney,  6  Parker  C.  R.  S.  C,  where  Lord  Kenyon^s  ruling 

49.  was  discussed,  Park  and  Burroughs, 

^  R.  V.  Serjeant,  Ry.  &  M.  354;  R.  JJ.,  declared  that  his  decision  was 

V.  Jones,  C.  &  M.  614;  R.  v.  Madden,  founded  on  this  admission,  and   the 

14  Up.  Can.  Q.  B.  588;  State  v.  Pat-  whole  court  determined  that  a  kept 
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Marriage,  however,  being  proved,  neither  husband  nor  wife  is 
competent  at  common  law  to  testify  in  a  suit  for  or  against  the 
other.^     Thus  a  husband  is  incompetent  in  a  prosecution  against 

mistress  was  a  competent  witness  for  v.  Welsh,  26  Me.  30 ;  Eelley  v,  Proc- 
her  protector,  though  she  passed  hy  tor,  41  N.  H.  139;  Blain  v,  Patterson, 
his  name  and  appeared  to  the  world  48  N.  H.  151 ;  Manchester  v,  Man- 
as his  wife.  The  same  view  was  after-  Chester,  24  Vt.  649;  Seargent  t;.  Sew- 
wards  taken  even  as  to  confidential  ard,  81  Yt.  509;  Com.  v.  Marsh,  10 
communications  between  persons  un-  Pick.  57;  Lucas  v.  State,  23  Conn, 
truly  believing  themselves  husband  18;  Wilke  v.  People,  53  N.  Y.  525; 
and  wife;  though  in  the  latter  case  Copous  v,  Kauffman,  8  Paige,  583; 
the  parties  had  separated  before  the  Hasbrouck  v.  Yandervoordt,  9  N.  Y. 
trial,  on  hearing  that  a  former  hus-  153;  Bird  v.  Davis,  14  N.  J.  Eq.  467; 
band  of  the  woman  was  still  alive.  Snyder  v.  Snyder,  6  Binn.,488;  Prin- 
Wells  V,  Fletcher,  5  C.  &  P.  12,  per  gle  v.  Pringle,  59  Penn.  St  281;  Gib- 
Patteson,  J.  ;  S.  C,  nom.  Wells  r.  son  v.  Com.  87  Penn.  St.  253  ;  Miller 
Fisher,  1  M.  &  Rob.  99,  and  n.  It  v.  Williamson,  5  Md.  219;  Corse  t^. 
seems,  also,  from  this  last  case,  and  Patterson,  6  Har.  &  J.  153;  Steen  v, 
from  several  others;  R.  v.  Peat,  2  Lew.  State,  20  Oh.  St.  333;  Kyle  v.  Frost, 
C.C.  288;  R.  V.Wakefield,  Ibid.  279;  29  Ind.  382;  Tanlman  v.  State,  37 
1  Russ.  C  &  M.  218,  n.  t;  that  a  sup-  Ind.  353;  Mountain  v.  Fisher,  22  Wis. 
posed  husband  or  wife  may  be  exam-  98  ;  Osborn  v.  Black,  Speers  (S.  C), 
ined  on  the  voir  dire  to  facts  showing  481;  William  v.  State,  33  Ga.  (Sup.) 
the  invalidity  of  the  marriage;  audit  85;  Williams  v.  State,  44  Ala.  24; 
is  apprehended  that  no  valid  reason  TuUey  v.  Alexander,  11  La.  An.  628 ; 
can  be  given  for  not  admitting  their  State  r.  Berlin,  42  Mo.  572;  Smead 
evidence  thus  far,  though  the  fact  o.  Williamson,  16  B.Mon.  492;  Gilkey 
that  the  marriage  ceremony  has  been  v.  Peeler,  22  Tex.  663;  Whitehead  v. 
actually  performed  may  have  been  Foley,  28  Tex.  268;  Overton  v.  State, 
previously  proved  by  independent  tes-  43  Tex.  616. 

timony;  R.  v,  Bramley,  6  T.  R.  380;  In  R.  v.  Perry,  per  Gibbs,  C.  J., 

R   V.  Bath  wick,   2  B.   &   Ad.   646,  cited  and  approved  of  by  Abbott,  C. 

where  Lord  Tenterden  observed, "  that  J.,  in  R.  v.  Serjeant,  Ry.  &  M.  354, 

it  might  well  be  doubted,  whether  the  a  husband  was  deemed  an  inadmis- 

competency  of  a  witness  can  depend  sible  witness  in  support  of  a  prose- 

upon  the  marshalling  of  the  evidence,  cution,  which  charged  his  wife  and 

or  the  particular  stage  of  the  cause  several   other  persons  with  conspir- 

at  which  the  witness  may  be  called."  ing  to  procure  his  marriage  without 

Taylor's   £v.  §  1231.  consent  of  his  parents;   and   where 

Where  one  of  two  prisoners  had  four  men  were  indicted  for  sheep-steal- 

married  his  deceased  wife's  sister,  it  ing,  Baron  BoUand  rejected  the  tes- 

was  held  in  England,  such  marriage  timony  of  the  wife  of  one  of  them, 

being  there  void,  that  she  was  a  com-  who  was  called  to  prove  facts  against 

petent  witness  against  him  upon  his  the  other  prisoners.    R.  v.  ^Vebb,  2 

trial.     R.  v.  Young,  5  Cox  C.  C.  296  Russ.    on    Cr.   982.      See    1    Hale, 

—  Erie.  301. 

^  R.  0.  Smith,  1  Mood.  C.  C.  289;  **  It  seems  highly  questionable,  how- 

B.  V.  Payne,  12  Cox  C.  C.  118;  State  ever,''  says  Mr.  Taylor,    ^<  whether 
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his  wife  for  her  adultery,  and  so,  mtUatU  mutandis^  is  the  wife 
against  the  husband  ;  ^  but  if  the  paramour  be  prosecuted  singly, 
it  is  held  that  the  restriction  does  not  continue  in  force.^ 

§  891.  Wherever  a  defendant  is  incompetent  to  testify  for  or 
against  a  co-defendant,  then  the  husband  or  wife  of 
or  against  such  person  is  to  the  same  extent  incompetent.'  Thus, 
er*8  co-de-  on  a  trial  for  conspiracy,  the  wife  of  one  of  the  defend- 
fendant.  ^^^  should  not  be  allowed  to  testify  against  one  of  the 
others,  as  to  any  act  done  by  him  in  furtherance  of  the  common 
design,  if  there  be  any  evidence  given  connecting  the  husband 
with  the  defendants  in  the  general  conspiracy.*  And  on  an 
indictment  against  several  defendants,  for  a  conspiracy  to  charge 
the  wife  of  one  of  them  with  adultery,  such  wife  is  not  a  compe- 
tent witness  for  the  prosecution.*  But  where  a  co-defendant  is 
admissible  his  wife  is  admissible.^ 

§  892.  But  where  the  grounds  of  defence  are  several  and  dis* 
tinct,  and  in  no  way  dependent  on  each  other,  as  is  ob* 
not  apply  Served  by  Mr.  Greenleaf,  **  no  reason  is  perceived  why 
saitR  where  ^^c  wife  of  One  defendant  should  not  be  admitted  as  a 
taToTone^  wituess  for  another ;  "  ^  and  where  the  acquittal  of  one 
defendant     defendant  does  not  necessarily  involve  the  acquittal  of 

does  not  ,  "^  * 

operate  on    the  other,  the  wife  of  one  defendant,  where  the  trials 

are  separate,  may  be  a  witness  for  the  other.^    Thus 

where  H.,  D.,  S.,  Z.,  and  T.  were  jointly  indicted  for  murder, 


this  last  decision  does  not  outstep  the 
bounds  of  law." 

^  State  V.Welch,  26  Me.  80;  Com. 
V.  Sparks,  7  Allen,  534 ;  State  v.  Gard- 
ner, 1  Root,  485;  State  v,  Berlin,  42 
Mo.  572;  contra,  State  v.  Bennett,  81 
Iowa,  24. 

s  State  V.  Marvin,  85  N.  H.  22. 

*  Infra,  §  445  ;  R.  v.  Smith,  1 
Mood.  C.  C.  289;  R.  v.  Hood,  1 
Mood.  C.  C.  281;  R.  v.  Payne,  12 
Cox  C.  C.  11 8 ;  R.  V.  Thompson,  L.  R.  1 
C.  C.  379 ;  U.  S.  V.  Hanway,  2  Wall. 
Jr.  189 ;  Com.  v,  Robinson,  1  Gray, 
555;  Com.  v.  Reid,  8  Phil.  885;  State 
V,  Smith,  2  Ired.  402;  State  v.  Mc- 
Grew,  13  Rich.  316;  Johnson  v.  State, 
47  Ala.  9;  Mask  v.  State,  22  Miss.  405. 
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«  R.  v.  Serjeant,  1  R.  &  M.  852, 
and  cases  cited  infra,  §  892. 

*  State  V.  Burlingham,  3  Shep.  104 ; 
Johnson  v.  State,  47  Ala.  9. 

<  Blackburn  i;.  Com.  12  Bush,  481. 
See  Ray  v.  Com.  12  Bush,  897. 

T  1  Greenl.  on  Ev.  §  885. 

'  U.  S.  V.  Addatte,  6  Blatch.  76; 
Com.  V.  Easland,  1  Mass.  15 ;  Com.  v. 
Manson,  2  Ashm.  38;  Com.  v,  Reid, 
8  Phil.  385;  Com.  v.  David,  8  Phil. 
611 ;  State  v.  Mooney,  64  N.  C.  54; 
Powell  V.  State,  58  Ala.  862;  State  v. 
Anthony,  1  McCord,  286;  Cornelius 
V.  Com.  8  Mete.  (Ky.)  481 ;  though 
see  Pullen  v.  People,  1  DougL  48; 
Workman  v.  State,  4  Sneed,  425  ; 
State  V.  Burnside,  37  Mo.  343. 
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and  a  separate  trial  awarded  to  T.,  and  upon  the  trial  of  T.  he 
offered  to  prove  an  alibi  by  the  wives  of  H.  and  S.,  it  was  held 
that  they  were  competent  witnesses.  The  court,  after  reviewing 
the  authorities  upon  the  question,  said:  *^The  mere  fact  that 
the  husband  is  a  party  to  the  record  does  not  of  itself  exclude 
the  wife  as  a  witness  on  behalf  of  the  other  parties,  but  the  rule 
of  exclusion  is  only  to  be  applied  to  cases  in  which  the  interest 
of  the  husband  is  to  be  affected  by  the  testimony  of  the  wife.*'  ^ 
Where,  also,  a  married  defendant  has  pleaded  guilty,^  or  is  en- 
tirely  removed  from  the  record,  whether  by  a  verdict  pronounced 
in  his  favor,  or  by  a  previous  conviction,  his  wife  may  testify 
either  for  or  against  any  other  persons  who  may  be  parties  to  the 
record  ;^  and  the  mere  hope  that,  by  testifying  against  a  pris* 
oner,  a  wife  may  procure  the  pardon  of  her  husband,  who  has 
been  previously  convicted  of  another  crime,  will  not  affect  her 
competency,  though  it  may  shake  her  credit.^  But  where  the 
offence  is  such  that  the  acquittal  of  one  defendant  is  the  ac- 
quittal of  the  other  (e.  g.  adultery,  as  well  as  riot  and  con- 
spiracy), then  the  husband  or  wife  of  one  of  the  parties  is,  under 
any  circumstances,  incompetent.^ 

The  wife  of  a  prosecutor  is  not  precluded  by  this  rule  from 
giving  evidence  either  for  the  prosecution  or  for  the  defendant.^ 

§  393.  Where,  however,  violence  has  been  committed  on  the 
person  of  the  wife  by  the  husband,  she  is  competent  „ 
to  prove  such  violence.^     Hence  on  the  trial  of  a  man  in  case  of 

iriolfiiicfi 

for  the  murder  of  his  wife,  her  dying  declarations  are 
evidence  against  him.^    And  in  all  cases  of  personal  injuries 

^  Thompson  t^.  Com.  1  Mete.  (Ej.)  *  Com.  v.  Gordon,  2  Brewst.  569; 

IS;  Cornelius  v.  Com.  S  Mete.  (Ky.)  Mask  v.  State,  31  Miss.   405.     See 

481  ;   Workman  v.  State,  4   Sneed,  Wbart.  Cr.  PI.  &  Pr.  §  878. 

425.  •  See  K.  v.  Uoulton,  1  Jebb  C.  C. 

*  R.V.  Thompson,  3  F.  &  F.  824,  24;  Taylor's  £v.  §  1280,  from  which 
per  Keating,  J.  the  above  is  taken. 

*  Uawkesworth  v.  Showier,  12  M.  ^  Audley's  case,  4  St  Tr.  402 ;  R. 
&  W.  49,  50,  per  Alderson,  B.;  R.  v.  v.  Wasson,  1  Craw.  &  D.  197 ;  R.  v. 
Williams,  8  C.  &  P.  284,  per  Id.,  who  Serjeant,  R.  &  M.  352 ;  U.  S.  v. 
stated  that,  in  Thurtell's  case,  Mrs.  Small  wood,  5  Cranch  C.  C.  85;  Mur- 
Probett  was  examined  as  the  princi-  phy  v.  Com.  4  Allen,  491 ;  People  v. 
pal  witness  against  Thortell  after  her  Fitzpatrick,  5  Parker  C.  R.  2. 
husband  was  acquitted.  •  Woodcock's  case,  1  Leach  C.  C. 

^  BLv.  Rudd,  1  Leach,  127.  500;  John's  case,  1  East  P.  C.  857 ; 
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committed  by  the  hasband  or  wife  against  each  other,  the  in- 
jured party  is  an  admissible  witness  against  the  other.^  Thus 
the  husband  may  be  a  witness  against  the  wife  when  she  is  prose- 
cuted for  assaulting  him.^  The  wife  may  be  a  witness  against 
the  husband  on  a  prosecution  against  him  for  attempting  to  poi- 
son her ;  *  and  for  being  concerned  in  attempting  on  her  a  mis- 
carriage. On  this  rule,  however,  the  Supreme  Court  of  North 
Carolina  has  grafted  the  qualification  that  the  assault  must 
amount  to  an  attempted  felony,  or  cause  lasting  injury,  or  great 
bodily  harm.*    And  it  is  plain  that  in  cases  not  involving  per- 


Soulis's  case,  5  Greenl.  407;  State  v. 
Boyd,  2  Hill,  288;  Resp.  v.  Hevice, 
2  Yeates,  114;  Penn.  v.  Stoops,  Ad- 
dison, 882 ;  1  Phil.  £vid.  75,  n.  1. 

1  R.  V.  Jagger,  1  East  P.  C.  466; 
R.  17.  Pearce,  9  C.  &  P.  667;  People 
V.  Mercein,  8  Paige,  47;  State  v,  Davis, 
8  Brey.  8;  Hampton  v.  State,  46  Ala. 
82. 

■  Whipp  V.  State,  84  Oh.  St.  87. 

s  R.  V.  Jagger,  1  East  P.  C.  466 ; 
R.  V.  Wasson,  1  Craw.  &  Dix,  197. 

^  State  17.  Hussej,  1  Busbee,  128. 
In  this  case,  Nash,  C.  J.,  said :  '*  Mr. 
Greenleaf,  let  vol.  §  848,  in  enumerat- 
ing the  cases  in  which  a  wife  may  be 
examined  as  a  witness,  states  some 
which  are  for  felonies,  or  acts  leading 
to  felonies,  and  refers  to  one  for  as- 
sault and  battery  on  her.  For  this  he 
refers  to  Azire's  case,  1  Strange,  688, 
where  it  is  reported  in  about  as  many 
words  as  Mr.  Greenleaf  has  used  in 
stating  the  principle.  Nothing  is  said 
of  the  facts,  or  the  nature  and  extent 
of  the  assault  and  battery,  and  for  it 
is  only  cited  Lord  Audley's  case, 
which  was  for  an  atrocious  felony 
upon  her  person.  Now  it  is  utterly 
impossible  that  the  principle  can  be 
true,  as  stated.  We  know  that  a 
slap  on  a  cheek,  let  it  be  as  light  as 
it  may,  indeed  any  touching  of  the 
person  of  another  in  a  rude  or  angry 
manner,  is  in  law  an  assault  and  bat- 
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tery.  In  the  nature  of  things,  it  can- 
not apply  to  persons  in  the  marriage 
state;  it  would  break  down  the  great 
principle  of  mutual  confidence  and 
dependence;  throw  open  the  bedroom 
to  the  gaze  of  the  public ;  and  spread 
discord  and  misery,  contention  and 
strife,  where  peace  and  qoncord  ought 
to  reign.  It  must  be  remembered 
that  rules  of  law  are  intended  to  act 
in  all  classes  of  society.  In  Sedgwick 
•f.  Watkins,  1st  Yes.  Jun.  49,  which 
was  an  application  of  a  wife  for  a  ne 
exeat  against  her  husband,  Lord  Thur- 
low  said :  *  She  may  make  application 
for  it,  but  the  question  is,  by  what 
evidence  she  can  support  it;  and 
whether  her  affidavit  can  be  read  to 
affect  her  husband  ? '  He  admits  that 
for  security  of  the  peace  ex  necessitate 
reif  she  may  make  an  affidavit  against 
her  husband,  but  cannot  be  a  witness 
to  sustain  an  indictment,  and  closes 
by  observing,  *  I  have  always  taken  it 
to  be  a  rule,  that  a  wife  never  can  be 
a  witness  against  her  hasband,  except 
in  the  case  I  have  alluded  to.'  The 
rule,  as  we  gather  it  from  authority 
and  reason,  is,  that  a  wife  may  be  a 
witness  against  her  husband  for  felo- 
nies perpetrated,  or  attempted  to  be 
perpetrated  on  her,  and  we  would 
say  for  an  assault  and  battery  which 
inflicted  ^r  threatened  a  lasting  injury 
or  great  bodily  harm;  but  in  all  cases 
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sonal  injury  the  wife  cannot,  at  common  law,  be  called  against 
her  husband.^ 

§  394.  If  a  woman  be  taken  away  by  force  and  married,  she 
may  be  a  witness  against  ber  husband,  indicted  on  stat. 
9  Geo.  4,  c.  31,  s.  19,  against  the  stealing  of  women  ;   ductioQ 
for  a  contract  obtained  by  force  has  no  obligation  in 
law.^    So  upon  an  indictment  on  the  same  act,  section  22,  for 
marrying  a  second  wife,  the  first  being  alive,  though  the  first 
cannot  be  a  witness,^  yet  the  second  may  after  proof  of  the  first 
marriage,  the  second  marriage  being  void.^    In  Lord  Andley's 
case,  his  wife  was  allowed  to  be  a  witness  to  prove  that  he  as- 
sisted in  a  rape  upon  her.^ 

§  394  a.  In  all  cases  where  husband  and  wife  are  admissible 
against  each  other  they  are  admissible  for  each  other.^  When  ad- 
Thus,  on  an  indictment  of  a  husband  for  an  assault  against 


of  a  minor  grade  she  is  not.  In  this 
case,  there  is  no  pretence  that  any 
lasting  injury  was  inflicted;  on  the 
contrary,  the  case  states  that  the 
injury  was  temporary."  And  in  this 
State  it  is  now  settled  that  a  wife  is 
not  a  competent  witness  against  her 
husband  *^  for  an  assault  and  battery 
on  her  where  no  lasting  injury  is  in- 
flicted or  threatened  to  be  inflicted 
upon  her,"  and  the  same  rule,  mutatis 
mutandis^  is  applied  to  the  husband. 
State  V.  Rhodes,  Phil.  (N.  C.)  453; 
State  V,  Oliver,  70  N.  C.  60;  State  v. 
Davidson,  77  N.  C.  622.  Contra,  U. 
S.  V.  Smallwood,  5  Cranch  C.  C.  35. 

^  People  V.  Carpenter,  9  Barb.  580; 
Com.  V.  Jailer,  1  Grant,  218;  Steen  v. 
State,  20  Oh.  St.  883 ;  State  v,  Ber- 
lin, 42  Mo.  572. 

<  R.  9.  Reading,  Hardw.  78;  B. 
N.  P.  286;  Whart,  Crim.  Law,  8th 
ed.  §  587. 

'*  In  a  case  before  Mr.  Baron  Hul- 
lock,  where  the  defendants  were 
charged  in  one  count  with  a  conspir- 
acy to  carry  away  a  young  lady,  under 
the  age  of  sixteen,  from  the  custody 
appointed  by  her  father,  and  to  cause 


her  to  marry  one  of  the  defendants; 
and  in  another  count  with  conspiring 
to  take  her  away  by  force,  being  an 
heiress,  and  to  marry  her  to  one  of  the 
defendants;  the  learned  judge  was  of 
opinion  that  even  assuming  the  wit- 
ness to  be  at  the  time  of  the  trial  the 
lawful  wife  of  one  of  the  defendants, 
she  was  yet  a  competent  witness  for 
the  prosecution,  on  the  ground  of  ne- 
cessity, although  there  was  no  evi- 
dence to  support  that  part  of  the  in- 
dictment which  charged  force;  and 
also  on  the  ground  that  the  latter  de- 
fendant, by  his  own  criminal  act, 
could  not  exclude  such  evidence 
against  himself.  R.  v.  Wakefield, 
257,  Murray's  ed.;  2  Russ.  605;  2 
Stark.  Ev.  402  (n.),  2d  ed."  Ros- 
coe's  Cr.  Ev.  126. 

*  Williams  r.  State,  44  Ala.  24. 

*  Griggs's  case.  Sir.  T.  Raym.  1 ;  4 
St.  Tr.  754;  B.  N.  P.  287;  2  Hawk, 
c.  46,  s.  72;  R.  &  M.  854. 

*  1  St.  Tr.  393;  and  see  1  Hale  P. 
C.  801 ;  1  Phil.  84. 

*  R.  V.  Serjeant,  R.  &  M.  852; 
People  V.  Fitzpatrick,  5  Parker  C.  R. 
26. 

809 


§  396.]  EVIDENCE  IN  CBIMINAL  CASES.  [CHAP.  IX. 

admissible  and  battery  on  his  wife,  she  is  a  competeDt  witness  for 
other.         him  to  disprove  the  charge.^ 

§  895.  While  to  test  competency  either  the  man  or  the  woman 
Bat  maj  may  be  examined  on  the  voir  dire  as  to  marriage,^  to 
neu  to  ~  establish  the  marriage,  proof  aliunde  must  be  adduced, 
riage  col-'*  ^^^  reasoning  is  simply  this :  if  the  marriage  is  valid, 
laterally,  the  wituess  is  not  competent ;  admitting  that  which  he 
is  offered  to  prove,  then  he  is  incompetent  as  a  witness  in  the 
suit.  This  conclusion,  however,  does  not  apply  to  settlement 
cases  or  collateral  inquiries.^  Thus  it  has  been  held  in  Pennsyl- 
vania, that  a  woman  is  a  competent  witness  to  prove  the  con- 
tract of  marriage  in  a  proceeding  by  the  guardians  of  the  poor 
to  compel  the  alleged  husband  to  contribute  to  her  support.^ 
To  invalidate  a  second  marriage  collaterally,  by  proving  the 
existence  of  a  first  marriage,  either  party  is  competent.' 

§  896.  The  mere  fact  that  the  testimony  to  be  given  by  a 
Husband  wife  criminates  her  husband,  or  that  the  testimony  of 
cannot  be  ^^^  husband  criminates  the  wife,  does  not  exclude  such 
^Tterldi  ^^stimony  in  prosecutions  in  which  the  party  so  crim- 
to  crim-  inated  is  not  a  defendant.^  Yet  while  such  testimony 
other.  will  be  admitted^  it  will  not  be  compelled^  though  an 

^  Com.  V.  Murphey,  4  Allen,  491;  be  a  witneaa  to  prove  marriage  col' 

State  V.  Neill,  6  Ala.  685,  and  caaes  laterally  in  all  cases  in  which  proof  of 

cited  supra.  the  marriage  would  not  make  the  wit- 

'  Seeley  v.  Engell,  18  N.  Y.  542.  ness  incompetent.     Willis  v.  Under- 

•  R.  r.  Peat,  2  Lew.  C.  C.  288;  R.  hill,  6  How.  N.  Y.  (Pr.)  8&6. 

V.  Bramley,  6  T.  R.  380 ;  R.  v.  Bath-  ^  Guardians  of  the  Poor  v,  Nathans, 

wick,  2  B.  &  Ad.  646 ;  R.  v.  Bienvenu,  2  Brewst.  149.     See  Christy  v.  Clarke, 

15  Low.  C  J.  181;  Scherpf  v.  Szadec-  45  Barb.  529. 

zky,  4  £.  D.  Smith,  110;  Redgrave  *  Shaak*s  Est.  4  Brewst.  805. 

V.  Redgrave,    88   Md.  98 ;   Williams  «  See  Whart.  on  Ev.  §  482 ;  R.  r. 

V.  State,  44  Ala.  24.    In  New  York,  Bathwick,  2  B.  &  Ad.  689;  R.  v.  All 

however,  under  the  statute  permitting  Saints,  6  M.  &  S.  194  ;  R.  v.  Halliday, 

a  wife  to  testify  in  matters  affecting  8  Cox  C.  C.  298 ;  Henman  v.  Dickin- 

her  husband,  she  may  testify  in  her  son,  5  Bing.  188;  State  v.  Bridgman, 

own  behalf,  in  a  suit  of  divorce  brought  49  Vt.  202 ;  Com.   v.   Reid,  8  Phila. 

by  her,  to  prove  a  marriage.    Bissell  609.    For  other  cases  see  infra,  §  402. 

v.  Bissell,  55  Barb.  825.     But  at  com-  In  Tilton  v,  Beecher  (Abbott's  Rep. 

mon  law,  either  husband  or  wife  may  ii.  48  et  seq.^j  Mr.  Tilton,  the  plain- 


^  Cartwright  v.  Green,  8  Ves.  405 ;     Briggs,  9  R.  I.  861;  Com.  v.  Reid,  8 
R.  V.  All  Saints,  6  M.  &  S.  200 ;  R.  v.    Phil.  885.     See  fully  infra,  §  402. 
Williams,  8  C.  &  P.  284;    State  t*. 
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answer  will  be  required  as  to  matters  only  disgracing,  bnt  not 
criminating.^ 

§  397.  It  has  been  ruled  in  Canada  that  on  an  indictment  for 
bimmy  the  first  wife  is  inadmissible  for  the  defence  to  . 
prove  that  her  marriage  is  invalid.*     This,  however,   tionsfor 
is  founded  on  a  petitio  principii.     The  question  is,  lawful  wife 
whether  the  first  marriage  is  valid.     If  so,  she  is  not  a  prove  mar- 
witness,  but  she  is  a  witness  if  such  marriage  is  invalid.  "*^* 
For  the  court  to  refuse  to  admit  her,  when  called  by  the  defence, 
to  disprove  the  marriage,  is  to  prejudge  the  question  in  issue.^ 
That  she  cannot  be  called  to  sustain  the  marriage  is  clear,  for 

tiff  (the  suit  being  against  Mr.  Beecher  State  v.  Marvin,  85  N.  H.  22;  Com. 

for  damages  for  criminal  conversation  v.   Sparks,    7  Allen,  5S4 ;    State  v. 

with  the  plaintijQTs  wife) ,  was  offered  Briggs,  9  R.  1. 861 ;  Ware  v.  State,  85  N. 

as  a  witness  to  prove  his  wife's  adul-  J.  L.  553 ;  State  v.  Dudley,  7  Wis.  664. 

tery.     This  was  objected  to  by  the  "  The  question  whether  a  wife  is 

defendant's  counsel,  who,  after  citing  bound  to  answer  questions  criminating 

a  series  of  common  law  authorities,  her  husband  is  not  in  a  satisfactory 

relied  on  Chamberlain  v.  People,  28  state.     It  was  held  at  common  law,  in 

N.  Y.  88;  Dann  v.  Kingdom,  1  N.  T.  R.  v,  Claviger,  2  T.  R.  268,  that  a 

Sup.  Ct.  492;   Lucas  v.  Brooks,  18  wife  could  not  be  compelled  to  answer 

Wall.  452 ;  Rideout's  Trusts,  L.  R.  10  questions   criminating  her   husband. 

£q.  44.      In  behalf  of  the  plaintiff  it  In  R.  V.Worcester,  6  M.  &  S.  194, 

was  argued  that  his  competency,  for  Lord  Ellenborough  held  that  a  wife 

this  purpose,  was  established  by  the  was  competent  to  answer  such  ques- 

statute  of  1867.    To  this  effect  were  tions,  and  that  the  answers  were  not 

cited  :  Potter  v.  Marsh,  30  Barb.  506 ;  excluded  on  the  ground  of  public  pol- 

S.  C,  24  How.  Tt.  610,  note;  Wehr-  icy;  but  Bay  ley,  J.,  was  of  opinion 

kampv.  Willett,4  Abb.  App.  548, 559;  that  a  wife  who  threw  herself  upon 

Potter  V.  Chamberlain,  28  N.  Y.  85  ;  the  protection  of  the  court  would  not 

White  0.  Stafford,  85  Barb.  419;  Card  be  compelled  to  answer.    In  equity 

V.  Card,  89  N.  Y.  317;  Matteson  v.  there  is  no  doubt  that  a  wife  cannot 

R.  R.  62  Barb.  864;  S.  C,  85  N.  Y.  be  compelled  to  answer  any  question 

487 ;  Petrie  v,  Howe,  4  N.  Y.  Sup.  Ct.  which  may  expose  her  husband  to  a 

85.     The  court  (p.  116)  held  that  the  charge  of  felony.  Cartwright  v.  Green, 

plaintiff  was  entitled  to  testify  as  a  8  Yes.  410."    Powell's  Evidence  (4th 

witness,  bnt  not  as  to  confidential  com-  ed.),  110. 

mnnications  from  his  wife.  That  husband  and  wife  may  be  ad- 

In  Dickerman  r.  Graves,  6  Cush.  mitted  to  contradict  each  other  see 

808,  a  wife,  after  a  divorce  from  her  infra,  §  402. 

husband,  was  held  a  competent  wit-  ^  R.  v.  Madden,  14  Up.  Can.  Q.  B. 

ness  for  him  to  prove  the  fact  of  adul-  588 ;  R.  o.  Tubbee,  1  Up.  Can.  P.  R. 

tery  in  a  suit  by  him  against  the  al-  108. 

leged  adulterer.     But  see  infra,  §  899.  «  See  Whart.  Crim.  Law,  8th  ed. 

^  R.  V.  Bathwick,  2  B.  &  A.  689;  §  1710. 
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she  is  excluded  by  the  very  hypothesis  she  is  called  to  support. 
The  proper  course  is  to  examine  her  on  her  voir  dire.  If  she 
claims  to  be  the  first  wife,  on  her  own  showing  she  is  inadmissi- 
ble. If  she  denies  that  she  was  married  to  the  defendant,  then 
she  should  be  admitted,  and  the  jury  directed  to  disregard  her 
testimony  if  they  believe  her  to  be  the  defendant's  wife,^  Other- 
wise material  testimony  might  be  excluded  on  a  hypothesis  not 
only  artificial  but  false.  On  the  other  hand,  if  a  man  be  prose- 
cuted for  bigamy,  his  first  wife,  the  validity  of  whose  marriage  is 
assumed  by  the  prosecution,  cannot  be  called  to  prove  her  mar- 
riage with  the  defendant.^  The  first  marriage  being  established, 
the  woman  with  whom  the  second  marriage  was  had  is  a  com- 
petent witness  either  for  or  against  the  prisoner;  for  the  second 
marriage  is  void.^  It  is  said,  indeed,  that  if  the  proof  of  the 
first  marriage  were  doubtful,  and  the  fact  were  controverted,  the 
witness  could  not  be  admitted.^ 

It  has  been  argued  that  the  lawful  wife,  though  incompetent 
as  a  witness,  may  appear  in  court  for  the  purpose  of  being  iden- 
tified, although  by  this  process  suspicion  may  attach  to  her  hus- 
band ;  it  being  said,  by  way  of  illustration,  that  she  may  be  thus 
produced  to  be  identified  as  having  passed  a  note  which  he  is 
charged  with  having  stolen.^ 

§  398.  Aside  from  the  question  of  interest,  confidential  com- 
N either       munications  between  husband  and  wife  are  so  far  priv- 

«        1  « 

norVife  ileged  that  the  law  refuses  to  permit  either  to  be  inter- 
asVcon-^  rogated  as  to  what  occurred  in  their  confidential  inter- 


1  Peat's  case,  2  Lew.  C.  C.  288 ;  R. 
V,  Wakefield,  Ibid.  279;  which  cases, 
however,  only  intimate  such  a  course, 
without  positively  sanctioning  it. 

^  Griggs's  case,  T.  Ray.  1 ;  1  Hale, 
698 ;  1  Russ.  on  Cr.  218;  and  see  su- 
pra, §  890. 

«  B.  N.  P.  287 ;  Roscoe's  Cr.  Ev. 
8th  ed.  124 ;  R.  v.  Serjeant,  Ry.  &  M. 
854,  per  Abbott,  C.  J. ;  R.  v,  Jones, 
C.  &  M.  614;  State  v.  Patterson,  2 
Ired.  846 ;  Finney  v.  State,  8  Head, 
544 ;  State  v,  Johnson,  12  Minn.  476, 
and  cases  cited  supra. 

So  where  a  woman  had  married  the 
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plaintiff,  and  lived  with  him  as  his 
wife  during  the  time  of  the  transac- 
tions to  which  she  was  called  to  speak, 
but  had  left  him  on  the  return  of  a 
former  husband,  who  had  been  absent 
from  England  upwards  of  thirty  years, 
and  was  supposed  to  be  dead,  Patte- 
son,  J.,  held  that  there  was  no  objec- 
tion to  her  giving  evidence  for  the  de- 
fendant. Wells  V.  Fisher,  1  M.  &  R. 
99;  S.  C,  5  C.  &P.  12. 

*  Griggs's  case,  T.  Ray.  1. 

*  Alison,  Pract.  of  Cr.  Law,  468; 
Taylor's  Ev.  §  1281.  See  Whart, 
Crim.  Law,  8th  ed.  §  1710. 


CHAP.  IX.]  WITNESSES  :  HUSBAND  AND  WIFE.  [§  899. 

course  during  their  marital  relations.^  The  privilege,  ^^^^^ 
however,  is  personal  to  the  parties  ;  a  third  person  who  lations. 
happened  to  overhear  a  confidential  conversation  between  hus- 
band and  wife  may  be  examined  as  to  such  conversation.^  A 
letter,  also,  written  confidentially  by  husband  to  wife  is  admis- 
sible against  the  husband,  when  brought  into  court  by  a  third 
party.^  Nor  does  the  privilege  extend  to  conversations  with 
third  parties  which  the  wife  overheard;*  nor  does  it  protect  hus- 
band or  wife  from  being  examined  as  to  their  conversation  in 
presence  of  third  parties ;  ^  though  it  is  otherwise  where  such 
third  persons  are  infants,  or  incapable,  from  their  ignorance 
or  other  incapacity,  of  taking  part  in  the  conversation.®  The 
privilege,  also,  extends  only  to  confidential  communications,  and 
does  not  cover  topics  incident  to  general  intercourse.^ 

The  wife  is  not  competent  to  prove  non-access  of  the  husband  ; 
but  she  may  from  necessity,  in  a  case  of  bastardy,  be  examined 
to  prove  her  criminal  intercourse  with  another.® 

§  399.  Even  death  or  permanent  separation  by  divorce  doSS 

^  Dexter  v.  Booth,  2   Allen,  559;  the  qnestion  required  him  to  state  a 

Baldwin  v.   Parker,    99    Mass.    79 ;  communication  supposed  to  have  been 

Raynes   v.  Bennett,  114   Mass.  424;  made  by  him  to  his  wife,  which,  if 

Drew  V,  Tarbell,  117  Mass.  90;  Brad-  made,  was  a  confidential  communica- 

lord  V.  Williams,  2  Md.  Ch.  1 ;  Wad-  tion,  and  which  he  was  not  bound  to 

dams  V.  Humphrey,  22  111.  661 ;  Cos-  disclose.     Murphy  v.  Com.  28  Grat. 

tello  i\  Costello,  41  Ga.  613;  Wade's  960. 

Succession,  21  La.  An.  848.     A  hus-  ^  Com.  v.  Griffin,  110  Mass.  181. 

band,  under  the  Massachusetts  stat-  *  State  v.  Buffington,  20  Kftns.  599. 

ute,  cannot  be  admitted  to  testify  as  *  Mercer  v.  Patterson,  41  Ind.  440. 

to  his  private  conversations  with  his  *  State  u.  Center,  85  Vt  879;  Keator 

wife,  so  as  to  charge  his  wife  with  li-  o.  Dimmick,  46  Barb.  158;  Allison  v. 

ability  based  on    such  conversations.  Barrow,  8  Coldw.  414.     On  this  point 

Drew  V.  Tarbell,  117  Mass.  90.     So  see  Westerman  v.  Westerman,  25  Oh. 

under  Missouri    statute.      Moore  v,  St.  500  ;  cited  infra,  §  401. 

Wingate,   58    Mo.   898;    though    in  *  Jacobs  o.  Hesler,  118  Mass.  160. 

other  respects  either  husband  or  wife  ^  See  Colt,  J.,  Litchfield  v.  Merritt, 

may  be  a  witness  for  the  other.    Ches-  102  Mass.  524. 

ley  V,  Chesley,  54  Mo.  847.  As  to  statutory  changes  in  this  re- 

On  a  trial  for  an  assault  with  in-  spect  see  infra,  §  401. 

tent  to  kill,  the  witness  upon  whom  ^  Com.  v.  Shepherd,  6  Binn.  288; 

the  assault  was  alleged  to  have  been  Com.  v.  Conelly,  1  Browne,  284;  State 

made  was  asked  if  he  did  not  tell  his  v.  Pettaway,  8  Hawks,  628.    See  in- 

wife  that  the  prisoner  acted  only  in  fra,  §  518. 
his  own  defence.     It  was  held  that 
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§  401.]  EVIDENOE  IN  CBDflNAL  CASES.  [CHAP.  IX. 

Effect  on  not  release  the  parties  from  the  obligation  of  secrecy 
biiitv  of  thus  imposed  by  marriage.^  The  survivor,  in  such  cases, 
dfyoroe!^  is  Ordinarily  precluded  from  divulging  information  he 
has  received  in  marital  confidence.^ 
§  400.  The  reason  for  the  exclusion  of  husband  and  wife,  when 
General  called  for  or  against  the  other,  being  social  policy,  and 
mo^iT^^^  not  interest,  statutes  abolishing  incompetency  resting 
disabilities    on  interest  do  not  remove  the  common  law  incompe- 

do  not  ^ 

touch  this,  tency  of  husband  and  wife  for  or  against  the  other.' 
This  is  eminently  the  case  in  respect,  as  will  presently  be  seen, 
to  the  confidential  communications  to  each  other  of  husband  and 
wife.* 

§  401.  Whether  special  statutes  prescribing  that  the  marital 
Under  spe-  relation  shall  not  be  a  ground  for  the  exclusion  of  wit- 
biingstat-    nesses   apply  to  criminal  prosecutions  depends  upon 

^  See  Wharton  £y.§  429,  for  cases,  vinculo,  the  hasband  has  been   held 

'  Monroe  v,  Twistleton,  Peake's  Ev.  a    competent   witness    to   prove    the 

Ap.  39;  Doker  v.  Hasler,  R.  &  M.  198;  marriage  with  his  divorced  wife,  on 

Avison  v.  Einnaird,  6  East,  192;  Stein  an  indictment  of  another  person  for 

V.  Bowman,  IS  Pet.  209;  Rvan  v,  Fol-  adultery  alleged  to   have  been  com- 

lansbee,  47  N.^  H.  100  ;  Williams  v.  mitted  during  coverture  with  such  di- 

Baldwin,  7  Vt.  50S;  State  v.  Phelps,  voreed  wife.     State  v.  Dudley,  7  Wis. 

2  Tyler,  374;  Coffin  v.  Jones,  13  Pick.  664. 

444;  Gray  v.  Cole,  5  Barring.  418;  •  Lucas  v.  Brooks,  18  Wall.  486; 
Wells  V.  Tucker,  3  Binn.  366;  Cornell  McKeen  v.  Frost,  46  Me.  239;  Young 
V,  Vanartsdalen,  4  Penn.  St.  364;  v.  Oilman,  46  N.  H.  484;  Cram  v. 
Griffin  V.  Smith,  45  Ind.  866;  Sprad-  Cram,  33  Vt.  15;  Lnnay  w.  Vantyne, 
ling  V,  Conway,  61  Mo.  61;  State  v.  40  Vt.  601;  Kelly  v.  Drew,  12  Allen, 
Jolly,  8  D.  &  Bat.  110;  Lingo  v.  107;  Drew  r.  Tarbell,  117  Mass.  90; 
State,  29  Ga.  470;  Brewer  v.  Fer-  Symonds  v.  Peck,  10  How.  (N.  Y.) 
guson,  11  Humph.  566.  Pr.  396;  Rich  v,  Husson,  4  Sandf. 
On  an  indictment  for  fornication  115;  People  v.  Reagle,  60  Barb.  627; 
and  adultery,  one  who  had  been  the  Steen  v.  State,  20  Oh.  St.  333 ;  Mitch- 
husband  of  the  female  defendant,  but  inson  v.  Cross,  58  111.  866;  Bevins  v. 
had  been  divorced  from  her  on  ac-  Cline,  21  Ind.  37;  Pea  v.  Pea,  36  Ind. 
count  of  her  adultery,  was  held  in  887;  Stanley  v,  Stanton,  36  Ind.  446; 
North  Carolina  incompetent  to  testify  Costello  v.  Costello,  41  Ga.  613;  Dun- 
against  the  defendants  as  to  the  adul-  lap  v,  Hearn,  37  Miss.  471  (though 
terous  intercourse,  or  any  other  fact  see  Lockhart  o.  Luker,  36  Miss.  68) ; 
which  occurred  while  the  marriage  Funk  t?.  Dillon,  21  Mo.  294 ;  Birdcall 
existed.  State  v.  Jolly,  8  Dev.  &  B.  v.  Dunn«  16  Wis.  285;  Hobby  t;.  Wis- 
110.  Otherwise  in  civil  suit  against  cousin  Bk.  17  Wis.  167.  See  infra, 
paramour.  Dickerman  v.  Graves,  6  §  487. 
Cush.  80.     And  after  a  divorce  a  ^  See  infra,  §§  407,  487. 
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CHAP.  IX.]  WITNESSES :  HUSBAKD  AMD   WIFE.  [§  401. 

the  terms  of  such  statutes.^  But  such  statutes,  when  ntes  may 
limited  to  the  restoration  of  competency,  do  not  pre-  *  ^* 
elude  the  parties  from  taking  advantage  of  the  right  of  with- 
holding privileged  communications  which  occurred  during  cov- 
erture and  not  in  the  presence  of  third  parties ;  *  nor  do  they 
stiip  the  parties  of  the  right  to  decline  to  answer  criminating 
questions.^  Privilege,  as  it  exists  at  common  law,  can  he  as- 
serted in  all  cases  in  which  it  is  not  specifically  prohibited  by 
statute.^ 

^  See  Packet   Co.   v.    Cloagh,    20  58  HI.  866;  Reeves  v.  Herr,  59  111. 

Wall.  528;  State  t7.  Blaek,  6S  Me.  81;  State  v.  Bernard,  45  Iowa,  234; 

210;  Burke  v.  Savage,  18  Allen,  408;  Jackson  v.  Jackson,  40  Ga.  157;  Cos- 

Merriam.9.R.R.20Conn.  854;  South-  tello  v.  Costello,  41  Ga.  618;  Buck 

wick  0.   Southwick,  49  N.   Y.   510 ;  v.  Ashbrook,  51  Mo.  589 ;   Moore  v. 

Marsh  v.  Potter,  80  Barb.  506;  Peo-  Wingate,    58    Mo.  898;  Magness  v. 

pie  V,  Commis.  16  N.  Y.  Sup.  Ct.  (9  Walker,    26   Ark.  470;    Creamer  v. 

Hun)   212;    Bronson  v.   Bronson,  8  State,  84  Tex.  1 78 ;  State  v.  McCord, 

Fhila.    261;    Dellinger's   Appeal,   71  8  Kan s.  282. 

Penn.  St.  425;  Robinson  v.  Chadwick,  *  Bronson  v,  Bronson,  8  Phila.  261; 

22  Oh.  St.  527;  Menk  v,  Steinfort,  State  v.  McCord,  8  Eans.  282. 

39  Wis.  870;  Bennifield  v.  Hypres,  «  In  New  Hampshire  the  statutes 

38  Ind.  498;  McNail  v,  Ziegler,  68  are  thus  recapitulated : — 

III.  224;  State  v.  Nash,  10  Iowa,  81;  <«In   State   v.  Moulton,  48  N.  H. 

State  v.  Bennett,  81  Iowa,  24;  State  485,  it  was  expressly  held  that  the 

r.  Hazen,  89  Iowa,  649;  Ruth  v.  Ford,  recent  statutes,  making  the  wife  a 

9   Kans.   17;  Furrow   v.  Chapin,  18  witness  for  her  husband,  do  not  apply 

Kans.   107;  Bradsher  v.  Brooks,    71  in  criminal  cases.    A  different  rule  is 

N.    C.   822 ;  Chesley  v,   Chesley,  54  now  established  by  the  following  stat- 

Mo.  847;  Eyers  v.  Ins.  Co.  59  Mo.  ute,  P.  L.  1871,  c.  88,  §  2:  *In  any 

429.  case  where   the  respondent  in    any 

*  McKeen  r.  Frost,  46  Me.  289  ;  criminal  prosecution  is  allowed  to  tes- 

Jones  V.  Simpson,  59  Me.  180;  Young  tify  by  law,  the  wife  of  such  respon- 

V,  Gilman,  46  N.  H.  484 ;  Dexter  v.  dent  shall  be  a  competent  witness.' 

Booth,  2  Allen,  559;  Burke  v.  Say-  Sec.  8.     *  This  act  shall  apply  to  all 

age,  18  Allen,  408;  Bliss  v,  Franklin,  cases  now  pending,   and  shall  take 

18  Allen,  244 ;  Packard  v.  Reynolds,  effect  upon  its  passage.'    Approved 

100  Mass.  158;  Baxter  v.  R.  R.  102  July  18,  1871. 

Mass.  885;  Raynes  v.  Bennett,  114  "In   civil  cases,  under  the  provi- 

Mass.    424;    Drew   v.   Tarbell,    117  sions  of  §  22,  of  c.  209,  Gen.  Sts.  (as 

Mass.  90 ;  People  v.  Reagle,  60  Barb,  amended  by  P.  L.  1869,  c.  29,  and  P. 

527;  Southwick  v,  Southwick,  49  N.  L.  1870,  c.  20),  the  wife  may  testify 

Y.  518;  Wehrkamp  v.  Willett,  4  Abb.  for  or  against  her  husband,  and  the 

(N.  Y.)   App.    548;    Westerman  o.  husband  for  or  against  the  wife,  in 

Westerman,  25  Oh.  St.  500 ;  Bevins  any  case,  when  it  appears  to  the  court 

V.  Cline,  21  Ind.  871;  Thomas  v.  Bar-  that  their  examination  as  witnesses 

bonr,  49  111.  870;  Mitchinson  o.  Cross,  upon  the  points  to  which  their  testi- 
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§  402.]                        EVIDENCE  IN  CBIMINAL  CASES.  [CHAP.  IX. 

§  402.  The  fact  that  a  married  person  has  testified  in  one  way 
Hasband  ^^  &  trial,  does  not  preclude  the  husband  or  wife  of  such 
mi^  be'ad-  P^rson  from  testifying  precisely  to  the  opposite.  Sach 
"*^t*V^t  i^P^aching  testimony  is  admissible,  even  though  the 
each  other,   effect  be  to  discredit  the  party  contradicted.^    Whether 

mony  is  offered  would  not  lead  to  a  when  it  took  effect,  and  under  it  the 
violation  of  marital  confidence;  and  husband  or  wife  can  testify  to  conver- 
in  the  trial  of  any  civil  suit  or  pro-  sations  and  communications  (not  con- 
ceeding  in  which  a  husband  or  wife  fidential)  had  with  the  other  prior  to 
is  competent,  or  shall  be  admitted  to  the  taking  effect  of  the  act.  South- 
testify  as  witnesses  for  or  against  wick  v,  Southwick,  49  N.  T.  510. 
each  other  on  one  side  of  a  case,  the  In  Pennsylvania,  under  the  Act  of 
same  right  shall  exist  on  the  opposite  April  15,  1869,  a  wife  may  be  called 
side  of  the  case.  Besides  these  gen-  by  her  husband  as  a  witness,  notwith- 
eral  provisions,  applicable  to  all  cases  standing  she  may  be  compelled,  on 
alike,  the  husband  and  wife  are  by  cross-examination,  to  give  evidence 
statute  (Gren.  Sts.  c.  209,  §§  20,  21)  against  him;  the  act  provides  for  the 
made  witnesses  for  or  against  each  competency  of  the  witness,  not  for 
other,  whether  joined  as  parties  or  the  effect  of  her  testimony.  Ballan- 
not,  in  the  following  cases:  1st.  In  tine  v.  White,  77  Penn.  St.  20. 
actions  upon  insurance  policies,  so  far  In  Ohio,  under  the  amendatory  Act 
as  relates  to  the  amount  and  value  of  of  April  18,  1870  (67  Ohio  L.  113), 
the  property  insured.  2d.  In  suits  husband  and  wife  are  competent  wit- 
against  common  carriers,  so  far  as  re-  nesses  for  and  against  each  other,  ex- 
lates  to  the  loss,  amount,  and  value  of  cept  as  to  communications  made  by 
the  property  in'  question.  Sd.  In  ac-  one  to  the  other,  and  acts  done  by 
tions  on  matter  arising  before  mar-  one  in  the  presence  of  the  other  dur- 
riage.  4th.  In  suits  for  personal  in-  ing  coverture,  and  not  in  the  known 
juries  to  the  wife,  or  for  damages  to  presence  of  a  third  person, 
the  husband  on  that  account."  State  The  act  is  held  to  be  applicable  to 
0.  Straw,  50  N.  H.  460,  Ladd,  J.  cases  pending  and  causes  of  action 

Under  the  Illinois  statute  husband  existing  at  the  time  of  its  passage, 

and  wife  are  not  competent  witnesses  notwithstanding  the  provisions  of  the 

against  each  other,  though  in  certain  Act  of  February  19,  1866  (S.  &  S.  1), 

cases  they  may  be  examined  in  each  declaring  the  effect  of  repeals  and 

other's  behalf.     Hawver  v.  Hawver,  amendments. 

78  111.  41 2 ;  Trepp  t7.  Barker,  78  III.  It  has  been  further  ruled  that  evi- 

146 ;  Primmer  v,   Clabaugh,    78  III.  dence  that  a  third  person  was  present, 

94.  and  known  to  be  present,  at  the  time 

In  New  York,  under  the  provisions  of  making  such  communications,  or 

of  the  Act  of  1867  (c.  887  Laws  of  doing  such  acts,  is  for  the  court,  and 

1867),  in  an  action  between  husband  not  for  the  jury,  and,  on  error,  will  be 

and  wife,  either  is  a  witness  in  his  or  presumed  to  have  been  given  to  the 

her  behalf,  against  the  other,  save  in  court,  unless  the  contrary  appears, 

the  cases  excepted  in  the  act.    The  Westerman  v.  Westerman,  25  Oh.  St. 

act,  it  is  held,  applies  to  all  trials  500. 

thereafter  had    in    actions    pending  ^  Supra,  §396;  Stapleton  t7.  Crofts, 
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CHAP.  IX.]  DISTINCTIVE  RULES  AS  TO  EXPERTS. 


[§  403. 


either  husband  or  wife  can  be  permitted,  in  a  collateral  pro- 
ceeding, to  charge  the  other  with  a  criminal  offence,  has  been 
doubted.  In  England,  it  was  at  one  time  held  that  no  such  testi- 
mony could  be  received,^  and  so  has  it  frequently  been  ruled  in 
this  country.^  But  it  is  more  reasonable  to  admit  such  testimony 
in  all  cases  where  it  cannot  be  used  as  an  instrument  of  future 
prosecution,  provided  the  witness  be  not  compelled  to  testify.^ 

VII.   DISTINCTIVE  RULES  AS  TO  EXPERTS. 

§  403.  An  expert  has  been  defined  to  be  a  witness  who  testi- 
fies as  to  conclusions  from  facts,  -while  an  ordinary  wit-  Expert  is 
ness  testifies  only  as  to  facts.  This  definition,  however,  tes??fy  as  a 
is  not  sufficiently  exact.  No  witnesses,  called  to  detail  »P«ciaiwt- 
facts,  reproduce  such  facts  as  they  really  exist.^  Apart  from  the 
psychological  question,  whether  what  we  see  is  immediately  per- 
ceived by  us,  such  acts  are  inferred,  not  actually  witnessed.^ 
I  hear  the  report  of  a  gun,  for  instance ;  I  notice  that  the  gun  is 
aimed  at  a  particular  bird  by  a  sportsman,  and  I  see  the  bird 
fall ;  I  infer  that  the  sportsman  killed  the  bird,  though  I  did  not 
see  the  shot  as  it  passed  through  the  air  and  struck.  Identity 
(as  has  already  been  seen)  is  always  a  matter  of  inference,  and 
so  are  aU  statements  involving  the  application  of  a  predicate  to 
a  subject.^  We  must  therefore  proceed  further  when  we  seek  to 
distinguish  between  the  expert  and  the  non-expert.  And  the 
true  distinction  is  this :    that  the   non-expert  testifies  as  to  a 


18  Q.  B.  868;  Annesley  o.  Anglesea, 
17  How.  St  Tr.  1276;  R.  v.  All  Saints, 
6  M.  &  S.  194;  R.  v.  Bathwick,  2  B. 
&  Ad.  639;  Stein  r.  Bowman,  13  Pet. 
209 ;  State  v.  Marvin,  35  N.  H.  22  ; 
Fitch  V.  Hill,  11  Mass.  286;  Roy. 
Ins.  Co.  V,  Noble,  5  Abb.  Pr.  (N.  S.) 
55;  Ware  t7.  State,  35  N.  J.  558; 
Com.  v.  Patterson,  8  Phila.  609;  State 
V.  Dudley,  7  Wis.  664.  See,  hbwever, 
carUra,  Roach  v.  State,  41  Tex.  261 ; 
Keaton  v,  McGwier,  24  6a.  217. 

^  R.  9.  Clivinger,  2  T.  R.  268. 

*  State  t;.  Welsh,  26  Me.  80;  Com. 
V.  Sparks,  7  Allen,  584;  State  v.  Gard- 
ner, 1  Root,  485;  State  t;.  Wilson, 
81  N.  J.  77;  State  v,  Pettaway,  8 


Hawks,  623;  People  v.  Horton,  4 
Mich.  87.  See  R.  v.  Williams,  8  C. 
&  P.  289.  But  see  Tilton  v.  Beecher, 
supra,  §  896. 

•  R.  V.  Bathwick,  2  B.  &  Ad.  639; 
R.  V.  All  Saints,  6  M.  &  S.  194;  R.  v. 
Halliday,  8  Cox,  298;  State  v.  Briggs, 
9  R.  I.  861;  Petrie  v.  Howe,  4  N.  Y. 
Sup.  Ct.  85 ;  Tilton  v.  Beecher,  Ab- 
bott's Rep.  ii.  116.  See  Phillipp's 
Ev.  i.  84  (4th  Am.  ed.) ;  Com.  v.  Reid, 
8  Phila.  609 ;  State  v.  Dudley,  7  Wis. 
664.     See  supra,  §  896. 

«  Supra,  §  878. 

•  See  supra,  §  17. 

•  See  supra,  §§  7,  18,  19. 
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§  405.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  IX. 

subject  matter  readily  mastered  by  the  adjudicating  tribunal ; 
the  expert  to  conclusions  outside  of  such  range.  The  non-ex- 
pert gives  the  results  of  a  process  of  reasoning  familiar  to  every 
day  life ;  the  expert  gives  the  results  of  a  process  of  reasoning 
which  can  be  mastered  only  by  special  scientists.^ 

§  404.  It  is  elsewhere  shown  that  foreign  laws  are  to  be  proved 
Specialists  ^7  ^^cperts,  which  proof  may  be  by  parol.^  Such  is 
ma^beex-  ^Iso  the  case  with  domestic  systems  of  law  not  cc^rnate 

ammedas         ... 

to  laws  with  or  included  in  the  common  law  or  the  statute  law 
the  lex  of  the  jurisdiction.  Hence  the  opinion  of  experienced 
•'^^  military  officers  may  be  taken  as  to  a  point  of  military 

practice.^  And  in  an  action  for  libel  arising  out  of  a  race-horae 
transaction,  it  was  held  by  Lord  Denman,  that  a  member  of  the 
jockey  club  might  be  asked,  as  a  witness,  whether  he  did  not 
consider  a  certain  course  of  conduct  to  be  dishonorable.^ 

§  405.  The  difficulty  of  distinguishing  between  **  facts  **  and 
On  matters  ^^  Opinions  "  has  been  already  noticed ;  and  it  has  been 
sionaUr^of  ®®®"  ^^**'  ^^^^  *^^  isLOts  testified  to  are  in  one  sense 
common  opinions,  all  opinions  testified  to  are  in  one  sense  facts.^ 
lion,  ex-  The  question,  therefore,  is  one  as  to  the  meaning  of 
nof^vT'  terms  ;  and  assuming,  for  the  purpose  of  the  present 
opmiona.  inquiry,  that  "opinion"  means  a  conclusion-  from  a 
series  of  facts  capable  of  being  substantively  proved,  we  must 
accept  as  a  general  rule  the  proposition,  to  be  hereafter  more 
fully  illustrated,®  that  a  witness  cannot  give  his  conclusions  from 
facts,  but  must  state  the  facts,  leaving  the  drawing  of  conclusions 
to  the  court  aiid  jury.  The  same  rule  applies  to  experts,  in  all 
matters  as  to  which  the  lay  mind  is  capable  of  forming  a  con- 
clusion from  facts  susceptible  of  ascertainment,  either  as  matters 
testified  to  by  witnesses,  or  as  matters  of  notoriety.^  Thus  an 
expert  cannot  be  asked  whether  a  railroad  train  stopped  long 
enough  for  the  passengers  to  get  off,  or  whether  it  is  safer  to  dis- 
charge passengers  at  a  station  or  before  reaching  it,^  or  whether 

1  Whart.  on  £v.  §  403.  '  See  cases  cited  Whart.  oa  Ey.  § 

>  Whart.  on  £y.  §  4S5.  486.    Compare   Com.    v.  Piper,    120 

*  Bradley  v.  Arthur,  4  fi.  &  C.     Mass.  185 ;  Beasley  v.  People,  89  111. 
295.  572  ;  Rash  9.  Stete,  61  Ala.  89. 

*  Greville  w.  Chapman,  5  Q.B.  781.        «  Keller  v.  R.   R.  2  Abb.  (N.  Y.) 

*  Supra,  §§  7  e<  seq,  App.  480. 

*  Infra,  §  457. 
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CHAP.  IX.]  DISTINCTIVB  BULE8  AS  TO  EXPERTS.  [§  406. 

it  was  prudent  to  blow  a  steam-whistle  at  a  particular  time.^ 
So  a  practising  physician  cannot  be  examined  as  to  the  amount 
of  damages  resulting  to  one  physician  from  the  violation  of  a 
contract  by  another  not  to  practise  in  a  particular  district ;  ^  nor 
can  a  city  fireman  be  asked  as  to  the  influence  of  the  wind  in 
extending  a  fire.^  So  a  physician  cannot  be  asked  as  an  expert 
whether  a  rape  could  have  been  committed  in  a  particular  way, 
when  the  question  is  one  which  it  required  no  professional  knowl- 
edge to  answer ;  ^  nor  as  to  the  effect  of  sexual  solicitations ;  ^ 
nor  as  to  the  effect  on  the  health  of  an  habitual  use  of  intoxicat- 
ing liquor  .* 

§  406.  Where,  however,  it  is  necessary  for  the  jury  to  be  fa- 
miliar with  the  operation  of  laws  too  recondite  to  be  ^   _^ .  ^ 

.  Court  18  to 

mastered  by  the  lay  mind  in  the  hurry  of  a  tnal,  it  is  determine 

necessary  to  call  experts  in  such  laws  to  testify  to  their  witnesses 

bearing  on  points  in  issue.     It  is  to  such  matters,  and  eri/<'*^(uc- 

only  as  to  such  matters,  that  experts  are  entitled  to  P^^-" 

give  what,  in  the  sense  in  which   the  term  is  here  used,  is 

**'  opinion."  ^  Whether,  as  to  the  particular  question,  the  wit- 
ness is  an  expert,  the  court  is  to  determine,^  and  on  this  point 

^  Hill  V.  R.  R.  55  Me.  4SS.  ent  and  heard  all  the  eyidence.    The 

*  Linn  v.  Sigsbee,  67  111.  75.  witness  then  stated,  under  objection, 

*  State  V.  Watson,  65  Me.  74.  how  long  he  thought  defendant  had 
^  Cook  V.  State,  24  N.  J.  L.  848.  been  in  this  state  of  delirium,  but 

But  in  Michigan  it  has  been  held  that  was  not  allowed  to  state  whether,  in 

it  was  permissible  to  call  medical  ex-  his  opinion,  he  was  in  this  state  on 

perts  to  testify  as  to  the  unlikeliness  the  night  of  the  alleged  killing.    It 

of  sexual  intercourse  having  been  ac-  was  held  that  this  was  no  error.  Peo* 

complished,  as  the  prosecutrix  stated,  pie  v.  McCann,  8  Parker  C.  R.  272. 
in  a  buggjr.  People  o.  Clark,  88  Mich.        And  when,  in  Missouri,  in  a  mur- 

112.  der  trial,  the  counsel  for  the  defend- 

*  People  V.  Royal,  58  Cal.  65.  ant  put  to  a  medical  expert  the  fol- 

*  Rawls  V,  Ins.  Co.  27  N.  Y.  282.  lowing  question:  **  When  the  defend- 
In  New  York,  on  a  trial  for  mur^  ant  has  been  undeniably  subject  to 

der,  a  medical  witness  testified  that  fits  of  epilepsy,  shotdd  he  not  have 

he  saw  defendant  on  the  evening  of  the  benefit  of  every  reasonable  doubt 

the  day  after  the  killing,  conversed  that  might  arise  as  to  his  sanity?" 

with  him,  and  then  thought  him  de-  it  was  correctly  decided  by  the  Su- 

ranged;  that  he  thought  the  insanity  preme  Court  that  the  question  was 

was  delirium  tremens ;  that  he  knew  properly  ruled  out.    State  o.  Klinger, 

defendant's  habits  of  drinking,  and  46  Mo.  224. 

supposed  drinking  to  be  the  cause  of  ^  See  Whart.  on  Ev.  §  886. 

his  insanity;  that  he  had  been  pres-  ^  See  infra,  §  408. 
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[chap.  IX. 


the  witness  may  be  examined,  and  evidence  may  be  received 
aliunde.^ 

§  407.  An  expert,  such  is  the  prevailing  opinion,  may  show 
-^  that  his  views  are  sustained  by  standard  authorities  in 

may  be  ex-  his  profession.^  He  cannot,  however,  be  permitted  to 
to  scieoUfic  read,  as  independent  proof,  extracts  from  books  in  his 
au  onues.  ^Jepartment,*  though  he  may  refresh  his  memory,  when 
giving  the  conclusions  arrived  at  in  his  specialty,  by  turning  to 
standard  works.^  And  in  cases  where  an  expert  cites  scientific 
works,  they  may  be  afterwards  put  in  evidence  to  discredit 
him.*^ 

§  408.  To  entitle  a  witness  to  be  examined  as  an  expert  in  a 
An  expert  Specific  topic,  he  must,  in  the  opinion  of  the  court,  have 
MwciaUy  special  practical  acquaintance  with  the  immediate  line 
skilled.  q£  inquiry.®  Yet  he  need  not  be  thoroughly  acquainted 
with  the  differentia  of  the  specialty  under  consideration.  If  this 
were  necessary,  few  experts  could  be  admitted  to  testify ;  cer- 
tainly no  courts  could  be  found  capable  of  determining  whether 
such  experts  were  competent.     A  general  knowledge  of  the  de- 


>  Infra,  §  411;  Davis  v.  State,  38 
Md.  15 ;  Tome  v.  R.  R.  89  Md.  36 ; 
Mendam  v.  Com.  6  Rand.  704;  Bills 
i;.  Ottumwa,  35  Iowa,  107;  Brabbits 
V.  R.  R.  88  Wis.  290;  Caleb  v.  State, 
39  Miss.  721.  And  see  Whart.  on 
Ev.  §§  666-721. 

«  Collier  r.  Simpson,  5  C.  &  P.  73 ; 
Cocks  V.  Furda/,  2  C.  &  K.  290. 

•  Wasbburn  v,  Cuddiby,  8  Gray, 
430;  Com.  v.  Sturtivant,  117  Mass. 
122.  Infra,  §  419.  As  to  admissibil- 
ity of  scientific  works  as  independent 
autbority  see  infra,  §§  587-9. 

*  See  infra,  §§  537-9;  Darby  v. 
Ousley,  1  H.  &  N.  1;  Pierson  v. 
Hoag,  47  Barb.  243;  Hornblower,  C. 
J.,  in  1  Zabr.  196;  Cory  v,  Silcox,  6 
Ind.  89;  Harvey  v.  State,  40  Ind. 
516;  Bowman  v.  Torr,  8  Iowa,  571; 
Ripon  V.  Bittel,  80  Wis.  614;  Lun- 
ing  u.  State,  1  Cbandl.  (Wis.)  264 ; 
State  V.  Terrell,  12  Richard.  821  ; 
Merkle  v.  State,  37  Ala.  189.     See 
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Melvin  v.  Easley,  1  Jones  (N.  C), 
886. 

»  Ripon  V.  Bittel,  30  Wis.  614. 

^  Supra,  §  406.  See  cases  cited  in 
Whart  on  Ev.  §§  489  ;  and  compare 
State  V.  Watson,  65  Me.  74  ;  State  v. 
Secrist,  80  N.  C.  450. 

In  Brownell  v.  People,  38  Mich.  785, 
Campbell,  C.  J.,  said:  — 

'*It  appears  to  us  that  the  testi- 
mony of  one  called  as  an  expert  upon 
the  effect  of  a  pistol  shot  upon  the 
clothing,  when  fired  at  a  certain  dis- 
tance, was  based  on  too  small  an  ex- 
perience. A  single  pistol  shot  through 
his  own  clothing,  without  any  proof 
of  the  comparative  amounts  or  kinds 
of  loading,  and  without  ever  seeing 
further  experiments  at  greater  or  less 
distances  or  at  the  same  distance,  with 
pistols  of  the  same  or  different  make 
or  calibre,  is  too  small  a  foundation 
for  generalizing." 


CHAP.  IX«]  DISTINGTIVE  BULES  AS  TO  EXPEBTS.  [§  409. 

partment  to  which  the  specialty  belongs  would  seem  to  'be 
enough.^ 

§  409.  The  court  has  to  decide,  also,  not  only  what  makes  an 
expert,  but  how  he  is  to  be  sustained  or  impeached.  Coartde- 
"After  a  witness  has  been  admitted  to  testify  as  an  f^^aSi-^ 
expert,"  so  says,  it  is  true,  an  able  writer,  "  evidence  j^F  9^  ^^' 
cannot  be  given  to  the  jury  of  the  opinions  of  other  pert, 
experts  in  the  same  science  as  to  whether  the  witness  was  qual- 
ified to  draw  correct  conclusions  in  the  science  on  which  he  had 
been  examined,  though  such  testimony  might  have  been  properly 
offered  to  the  court  to  show  the  competency  of  the  witness  be- 
fore he  was  admitted  to  testify.^  The  rule  imposing  limitations 
upon  such  opinions  is  now  well  established,  and  the  expert's  own 
character  is  best  protected  by  it,  under  the  maxim  of  experto 
crede^  since  whatever  might  be  said  by  one  expert  in  derogation 
of  another^s  opinion  might  in  turn  be  said  of  his  own :  mutato 
nomine  de  tefahula  narratur.^^  ^  But  it  is  difficult  to  understand 
why  an  expert  should  be  withdrawn  from  the  operation  of  the 
general  rule  of  law  which  permits  witnesses  to  be  impeached  by 
showing  their  incapacity.  It  is  admissible  to  show  that  a  wit- 
ness who  testifies  that  he  saw  a  particular  thing  did  not  see  it, 
because  he  was  absent  or  blind  ;  and  hence  it  may  be  shown  that 
an  expert  who  testifies  to  certain  results  is  incapable  of  reaching 
them.  But  unless  the  capacity  or  reputation  of  an  expert  be 
CL%%ailed  it  cannot  be  proved  by  the  party  calling  him,^  though  it 
is  said  that  his  special  knowledge  may  be  thus  proved.^  At  all 
events,  whether  an  expert  can  be  thus  impeached  or  sustained, 
and  if  so,  how  this  is  to  be  done,  is  exclusively  for  the  court. 

^  State  V.  Wood,  58  N.  H.  484;  Hinkle,  6  Iowa,  880;  State  v.  Red- 
Dole  V,  Johnson,  50  N.  H.  452;  Cook  dick,  7  Kans.  148.  But  in  Emerson 
V.  Castner,  9  Cu^.  266 ;  Com.  v.  Rich,  t;.  Lowell,  6  Allen,  146,  it  was  ruled 
14  Gray,  885 ;  Shattuck  0.  Train,  116  that  a  physician  who  has  had  no  ex- 
Mass.  296 ;  Roberts  v.  Johnson,  58  N.  perience  of  the  effect  on  health  of 
Y.  618;  Castner  v,  Sliker,  ZZ  N.  J.  breathing  illuminating  gas  could  not 
L.  95,  507 ;  Consolidated  Co.  v.  Ca-  be  examined  as  an  expert  as  to  such 
show,  41  Md.  59 ;  House  v.  Fort,  4  effects. 

Blackf.  293;  Washington  v.  Cole,  6  >  TuUis  v,  Eidd,  12  Ala.  648. 

Ala.  212 ;  TuUis  v.  Kidd,  12  Ala.  648;  •  Ordronaux,  Juris,  of  Med.  §  117. 

Spiva  V,  Stapleton,  88  Ala.  171 ;  Moi^  *  Dephue  v.  State,  44  Ala.  82. 

rissey  p.  People,  11  Mich.  827;  Da-  *  Supra,  §  406;  Laros  v.  Com.  84 

vis  V.   State,   85  Ind.  496;  State  v.  Penn.  St.  200. 
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§  410.]  EVIDENCE  IN  CBIMINAL  GASES.  [CHAP.  IX. 

§  410.  Still  more  strikingly  are  we  reminded  that  we  must 
Limiu  of  ^^^^  ^^  g^  back  to  the  coarts  to  determine  the  limits 
»p^»^'y  of  expert  testimony,  when  we  accept  the  position  so 
fined  hy^  often  invoked,  that  while  ^^  men  of  science  "  are  ex- 
perts, "  qaacks  *'  are  not.  But  who  are  "  quacks  ?  "  Are 
practitioners  of  new,  and  what  may  at  the  time  be  profession- 
ally viewed  as  heretical,  schools,  ^^  quacks?  *'  This  would  have 
disqualified  both  Willis  and  Esqnirol,  each  of  whom  was  for  a 
time  viewed  as  a  quack  by  the  body  of  conservative  practitioners. 
Is  he  a  quack  who  adheres  to  a  system  which,  though  venerable 
and  supported  by  high  past  authority,  is  now  regarded  as  ex- 
ploded ?  Would  one  of  Bishop  Berkeley's  disciples  be  an  expert 
as  to  the  value  of  tar  water?  Is  even  a  psychological  physi- 
cian of  eminence  an  expert  as  to  matters  mainly  speculative  or 
ethical?  The  latter  question  was  negatived  in  1869,  in  the 
Court  of  Appeals  of  Kentucky,  by  Chief  Justice  Williams,  who 
said  that  ^^  the  opinions  of  experts,  not  founded  on  science,  but 
on  a  mere  theory  of  morals  or  ethics,  whether  given  by  profes- 
sional or  unprofessional  men,  are  wholly  inadmissible  as  evidence. 
Hence  the  opinion  of  even  physicians,  that  no  sane  man  in  a 
Christian  country  would  commit  suicide,  not  being  founded  on 
the  science  or  phenomena  of  the  mind,  but  rather  a  theory  of 
morals,  religion,  and  future  responsibility,  is  not  evidence.*'  ^ 

We  find  ourselves,  therefore,  reduced  to  the  following  dilem- 
ma :  Either  the  court  must  distinguish  between  rival  schools, 
in  which  case  it  determines  in  advance  what  particular  tenets  of 
science  are  law ;  or  it  must  decline  so  to  decide,  in  which  case 
there  is  no  ground  of  discrimination  of  any  kind  between  pro- 
fessed experts. 

To  the  same  result  are  we  driven  by  the  criterion  invoked  by 
Chief  Justice  Williams,  in  the  case  just  cited.  To  declare  that 
experts  are  admissible  to  state  what  is  "  scientific,"  but  not 
what  is  "  speculative  "  or  "  ethical,"  is  to  define  what  "  science  " 
is  and  what  are  its  bounds,  and  to  assume  the  right  of  rejecting 
from  the  domain  of  science  anything  that  the  law  claims  to  be- 
long to  its  own  specific  control.  We  then  have  either  to  abdi- 
cate such  a  right  on  the  part  of  the  court,  and  to  give  unre- 
strained license  and  final  authoritativeness  to  experts ;  or  we 
'  6t.  Louis  Mut.  Ins.  Co.  v.  GraveSi  6  Bush,  290. 
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most  revert  to  the  old  doctrine,  that  experts,  no  matter  on 
what  they  testify,  simply  supply  data  as  to  whose  competency 
and  relevancy  the  court  is  to  judge,  and  as  to  which  the  court 
is  finally  to  declare  the  law.  And  it  is  to  this  result  that  sound 
reason  as  well  as  recent  adjudications  tend. 

§  411.  So  far  as  concerns  the  line  between  experts  But  not  to 
and  non-experts,  the  rule,  as  already  stated,  is  that  on  matters  of 
topics  of  notoriety,  and  within  the  ordinary  experience  Sbservi? 
of  jurymen,  an  expert  cannot  give  conclusions.^  *'°°- 

§  412,  Between  medical  men  of  distinct  schools,  and  between 
medical  men  of  different  grades  of  culture  in  the  same  ^^i^^^i 
school,  another  line  of  discrimination  is  to  be  invoked.   P"»  ™"»* 

be  an  ex- 

Jurisprudence  does  not  say  to  any  particular  school,  pert  in  his 
"  You  are  right  and  the  others  are  wrong ; "  but  it  *^  ^  • 
says  to  the  members  of  each  school,  *^  You  are  bound  to  exer- 
cise the  skill,  and  possess  the  qualifications,  usual  to  good  prac- 
titioners of  your  particular  class."  ^  So  jurisprudence  does  not 
say  to  a  physician  or  surgeon  called  to  testify  whether  a  wound 
or  a  poison  was  fatal,  '^  You  must  have  a  particular  diploma,  or 
belong  to  a  particular  professional  school ;  "  but  it  says,  '^  If  you 
have  become  familiar  with  such  laws  of  your  profession  as  bear 
upon  this  issue,  then  you  can  testify  how  the  issue  is  affected 
by  such  laws."  ^  Hence,  physicians,  when  in  general  practice, 
are  admissible  to  state  the  nature  and  effects  of  a  disease  ;  ^  the 
conditions  of  gestation  ;  ^  the  effects  of  particular  poisons  on  the 
human  system ;  ^  the  effects  of  a  particular  treatment ;  '^  the 
likelihood  that  death  could  be  produced  by  a  particular  disease,^ 
though  they  have  not  made  such  topics  a  specialty.^  Medical 
attendants,  neither  specialists  nor  family  physicians,  may  be  ex- 


1  Supra,  §  405;  Carter  v,  Boehm,  1 
Sm.  Lead.  Cas.  note;  Bell  on  £xpert 
Test.  Id. 

«  Whart.  on  Neg.  §  783;  Cord  v. 
Maretzek,  4  E.  D.  Smith,  1. 

*  Livingston's  case,  14  Grat.  592; 
New  OrL  Co.  t;.  Allbritton,  38  Miss. 
242. 

*  See  cases  cited  Whart.  on  Et. 
§  411 ;  Mitchell  o.  State,  58  Ala. 
417. 


^  State  r.  Smith,  32  Me.  869;  Young 
V.  Makepeace,  103  Mass.  50. 

*  Stephens  v.  People,  4  Parker  C. 
R.  396. 

^  Barber  v.  Merriam,  11  Allen, 
322. 

«  Stete  V.  Smith,  32  Me.  36a;  and 
cases  cited  Whart.  on  £v.  §  441^ 

*  Dole  V.  Johnson,  50  N.  H.  452; 
Castner  v.  Sliker,  33  19.  J.  L.  95, 
507. 
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amined  as  to  cases  of  insanity,^  though  they  may  not  be  com- 
petent to  answer  questions  as  to  hypothetical  cases.*  And  a 
surgeon  is  admissible  to  prove  the  nature  of  a  wound  and  its 
probable  cause  and  effects,'  and  that  it  was  not  of  recent  inflio- 
tion/  though  it  has  been  held  not  admissible  for  a  surgeon  to 
give  an  opinion  on  merely  speculative  data.'  And  he  may  be 
asked  which  of  several  wounds  produced  death.'  But  as  to  mat- 
ters out  of  the  range  of  a  specific  department  to  which  he  has 
confined  himself,  an  expert  is  not  entitled  to  testify.^ 

§  413.  Experts  in  physical  science  are  admissible  on  the  same 
SoofBci-  conditions.'  Thus  it  is  allowable  to  examine  chemists 
entists.  g^n^  microscopists,  as  to  whether  certain  stains  are  from 
blood,'  as  to  the  effects  of  a  particular  poison,^'  as  to  the  nature 
of  ink  stains,^^  as  to  effect  of  particular  powders  in  erasing  writ- 
ing ;  ^  physicians,  with  a  general,  though  not  special  knowledge 
of  chemistry,  as  to  whether  a  particular  poison  was  found  in  the 
stomach  of  the  deceased ;  ^'  a  machinist  as  to  the  causes  of  a  leak 


^  Hastings  v.  Rider,  100  Mass.  622; 
Chandler  v.  Barrett,  21  La.  An.  68 ; 
Dayis  v.  State,  85  Ind.  496 ;  State  v. 
Seddick,  7  Kans.  143. 

'  See  £u\\y  infra,  §  418;  Com.  v. 
mch,  14  Gray,  885. 

*  Rowell  V.  Lowell,  11  Gray,  420; 
Linton  v.  Hurley,  14  Gray,  191 ;  Com. 
V.  Piper,  120  Mass.  186;  Wilson  v. 
People,  4  Parker  C.  R.  619;  Gar- 
diner V,  People,  6  Parker  C.  R.  1 55 ; 
Rumsey  v.  People,  19  N.  Y.  41;  Fort 
V.  Brown,  46  Barb.  866;  People  v. 
Kerrains,  1  Thomp.  &  C.  888;  Com. 
p.  Lenox,  8  Brewst.  249;  Davis  v. 
State,  88  Md.  15,  48;  State  v.  Mor- 
phy,  3S  lowa^  270;  Shelton  o.  State, 
84  Tex.  662. 

*  Lindsay  v.  People,  68  N.  Y.  148. 

*  Com.  V,  Piper,  120  Mass.  186; 
Hawks  V,  Charlemont,  110  Mass.  110; 
Kennedy  v.  People,  89  N.  Y.  245. 

*  Infra,  §  774. 

V  See  Emerson  v,  Lowell,  6  Allen, 
146. 
s  Page  0.  Parker,  40  N.  H.  47. 

*  State  V.  Knights,  48  Me.  11;  Peo- 
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pie  V.  Gronzales,  85  N.  Y.  49 ;  Gaines 
V.  Com.  50  Penn.  St.  819.  See  Whart. 
on  Hom.  §  688.    Infra,  §  777. 

w  Hartung  v.  People,  4  Parker  C. 
R.  819;  and  this  though  the  expert 
be  not  a  physician,  or  trained  as  such. 
State  V.  Cook,  17  Kans.  892. 

^^  Farmers'  Bk.  v.  Young,  86  Iowa, 
45. 

"  People  0.  Brotherton,  47  Cal. 
888. 

In  this,  which  was  a  trial  for  forg- 
ery committed  by  altering  a  check, 
by  extracting  writing  therefrom  and 
writing  new  words  or  figures  in  place 
thereof,  a  witness,  who  was  not  called 
as  a  scientific  expert,  was  permitted 
to  testify  as  to  the  chemical  effect  that 
a  powder,  found  in  the  possession  of 
the  defendants,  had  on  writing  in  a 
check  similar  to  that  by  the  alteration 
of  which  the  forgery  was  committed. 
It  was  further  held,  that  the  check 
upon  which  the  effect  testified  to  hj 
the  witness  was  produced  might  be 
exhibited  to  the  jury. 

i«  State  V.  Hinkle,  6  Iowa,  880. 


CHAP.  IX.]  DISTINCTIVE  BULES  AS  TO  EXPERTS.  [§  416. 

in  a  water-pipe  ;  ^  and  a  college  gradaate  who  has  studied  chem- 
istry with  a  distinguished  chemist^  has  taught  chemistry  for  five 
years,  and  is  acquainted  with  gases  and  with  the  composition  of 
camphene,  as  to  the  safety  of  a  camphene  lamp.' 

§  414.  Nor  is  it  necessary  that  a  specialty,  to  enable  one  of  its 
practitioners  to  be  examined  as  an  expert,  should  in-  ^^^  ^  ^^ 
Tolve  abstruse  scientific  conditions.     No  matter  how  practition- 

,  en  in  a 

humble  may  be  a  specialty,  and  how  purely  mechanical  bosfneM 
may  be  its  practice,  those  familiar  with  it  may  be  ex-  •^'•^*^- 
amined  as  to  its  laws.  But  the  specialty  must  be  that  in  which 
the  expert  is  skilled.^  Thus  a  painter  cannot  be  examined  as 
to  the  construction  of  a  building,^  nor  can  a  surveyor  of  high- 
ways, who  is  not  an  expert  in  road  building,  as  to  the  safety  of 
a  road,'  nor  a  surveyor  as  to  the  legal  interpretation  to  be  given 
to  a  survey.^  But  practical  surveyors  may  express  their  opin- 
ions, whether  certain  marks  on  trees,  piles  of  stone,  &c.,  were 
intended  as  monuments  of  boundaries ;  ^  farmers  may  be  asked  as 
to  the  smell  of  grain ;  ^  and  a  person  familiar  with  the  use  of  re- 
volvers as  to  what  barrels  of  a  revolver  had  been  fired.^ 

§  415.  A  specialist  in  a  particular  art  is  admissible  to  prove 
the  conditions  of  such  art.  Thus  a  painter,  whether  g^  ^^ 
professional  or  amateur,  is  admissible  on  the  question  artists. 
of  the  genuineness  of  a  picture  ;  ^^  a  photographer,  as  to  the  char- 
acter of  the  execution  of  a  photograph.^^  So,  where  the  question 
is  whether  a  paper  had  contained  certain  pencil  marks,  which 
were  alleged  to  have  been  rubbed  out,  the  opinion  of  an  en- 
graver, who  had  examined  the  paper  with  a  mirror,  may  be  re- 
ceived.^ And  seal-engravers  may  be  called  to  give  their  opinions 
upon  an  impression,  whether  it  was  made  from  an  original  seal 
or  from  another  impression.^' 

1  Hand    v.   Brookline,   126    Mast.  ''  Davis  v.  Mason,  4  Pick.  156. 

324.    See  Sheldon  v.  Booth,  50  Iowa,  >  Walker  v.  State,  58  Ala.  898. 

209.  »  Wynne  v.  Stote,  56  6a.  118. 

<  Bierce  v.  Stocking,  11  Graj,  174.  ^o  Abbej  v.  Lill,  5  Bing.  299,  804; 

See  Whart.  on  £v.  §  444.  Woodcock  v.  Houldsworth,  16  M.  & 

*  Supra,  §  408.  W.  124. 

^  Kilboarne  v.  Jennings,  88  Iowa,  ^  Barnes  «.  Ingalls,  89  Ala.  198. 

538.  IS  R.  V.  Williams,  8  C.  &  P.  484, 

*  Lincoln  v,  Barre,  5  Cush.  590.  per  Parke,  B.,  and  Tindal,  C.  J. 

*  Ormsby  v,  Ihmsen,  84  Penn.  St.  ^  Per  Ld.  Mansfield,  in  Foulkes  v. 
462  ;  Whart  on  £v.  §  972.  Chadd,  8  Dougi.  157. 
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§  417.]  EVIDENCE  IN  OBIMINAL  CA8ES.  [CHAP.  IX. 

§  416.  Value  can  only  be  proved  by  obtaining  the  sense  of 
So  of  per-  those  who  determine  the  market  price  ;  since  when  we 
miiuir  with  ^^  ^  Witness  as  to  the  value  of  an  article,  we  do  not 
a  market,  mean  the  value  to  himself,  but  the  value  to  those  who 
at  the  time  in  question  are  buying  or  selling  such  articles.  For 
this  purpose  it  is  proper  to  call  as  witnesses  those  familiar  with 
the  particular  market.^ 

§  417.  If  the  object  is  to  determine  whether  a  particular  sup- 
posed  case  is  to  be  regarded  as  indicating  insanity,  only 
tions  of  experts  in  insanity  are  to  be  called,  since  only  experts 
only  ex-  are  competent  to  describe  the  differentia  of  insanity 
Iriends  and  scientifically.^  But  on  the  question  whether  a  particu- 
may  eW^e*  lar  person  is  insane,  there  is  a  strong  chain  of  decisions 
opinion.  to  the  effect  that  not  merely  physicians,  skilled  in  dis- 
eases of  the  mind,  but  intelligent  and  observant  attendants  and 
friends,  who  have  had  constant  intercourse  with  the  patient, 
may  be  examined.'  So  far  as  concerns  stupor,  senile  amentia, 
or  other  chronic  and  obvious  mental  disease,  which  ordinary 
observers  are  competent  to  determine,  the  practical  observation 
of  business  men,  coming  into  constant  intercourse  with  a  party, 

^  Whart.  on  Ev.  §  446.  483;  Doe  v.  Reagan,  5  Blackf.  217; 

'  Com.   V.   Rogers,    7  Met.    500  ;  Dayis  v.  State,  85  Ind.  496 ;  State  v. 

State  r.  Windsor,  5  Harring.  512,  and  ReddLck,   7   Kans.   148;  Beaubien  v. 

cases  infra,  §  418.  Cicotte,  12  Mich.  469 ;  Clary  v.  Clary, 

'  Wheeler  v,  Alderson,  8  Hagg.  2  Ired.  L.  78;  State  v,  Henderson,  68 
574;  Wright  v.  Tatham,  5  CI.  &  F.  N.  C.  350;  State  v.  Ketchey,  70  N. 
692;  Harrison  v.  Rowan,  8  Wash.  C.  C.  621;  Powell  v.  State,  25  Ala.  21; 
C.  580;  Cram  v.  Cram,  S3  Vt.  15;  Stuckey  r.  Bellah,  41  Ala.  700;  Wil- 
Fairchild  v.  Bascomb,  35  Vt.  898;  kinson  v.  Moseley,  80  Ala.  562;  Bald- 
State  V.  Hay  den,  51  Vt.  296;  Grant  win  v.  State,  12  Mo.  223;  Dove  v. 
V.  Thompson,  4  Conn.  208;  Elnne  v.  State,  8  Heisk.  848;  People  v.  San- 
Einne,  9  Conn.  102;  Real  v.  People,  ford,  48  Cal.  29;  Pigg  v.  State,  48 
42  N.  Y.  270;  Fagnan  v.  Knox,  40  Tex.  108. 

N.  Y.  Sup.  Ct.  41;  Castner  v,  Sliker,  A  witness  may  be  allowed  to  express 

88  N.  J.  L.  95, 507;  Rambler  v.  Tryon,  his  opinion  as  to  the  state  of  mind  of 

7  S.  &  R.  90;  Wilkinson  v.  Pearson,  another  witness  during  certain  peri- 

23  Penn.   St.  177;  Pannell  v.  Com.  ods;  and  it  is  not  necessary  that  such 

86  Penn.  St.  260;  Titlow  t;.  Titlow,  witness  should  be  an  expert  or  a  phy- 

54    Penn.    St.    216;    Townshend    v,  sician.     State  v.  Ketchey,   70  N.  C. 

Townshend,   7    Gill,   10;    Weems  o.  621;  approving  State  v.  Baker,  63  N. 

Weems,  19   Md.  834;   Livingston  t;.  C.  279;  State  v.  Henderson,  68  N.  C. 

Com.  14  Grat.  592;  Brown  v.  Com.  850.      See  supra,  §  878,   for  other 

14  Bush,  898;  Clark  v.  State,  12  Oh.  cases. 
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CHAP.  JXJ]  DISTINCTIVE  RULES  AS  TO  EXPERTS.  [§  417. 

is  naturally  more  likely  to  attract  confidence  than  are  the  specu- 
lative conclusions  of  experts.^  It  is  otherwise,  however,  when  a 
non*  expert  is  called  upon  to  express  an  opinion  as  to  facts  capa- 
ble of  a  contested  interpretation,  concerning  which  the  jury  are 
as  competent  to  judge  as  is  the  witness,^  though  it  is  hard  to 
see  how  his  opinion,  based  on  his  personal  observations  of  the 
patient's  condition,  can  be  excluded,^  since  his  opinion  in  such 
cases  is  but  a  short  way  of  expressing  the  facts,  and  the  facts, 
when  he  details  them,  are  all  opinions.  But  as  to  hypothetical 
cases,  a  non-expert,  or  an  expert  without  special  cultivation,^  can- 
not be  asked ;  ^  and  while  an  expert  who  has  personally  visited  a 
patient  can  unquestionably  be  asked  for  his  opinion  as  to  the 
patient's  sanity,^  his  conclusions  must  be  drawn  from  direct  ob- 
servation, not  from  the  reports  of  others.^  As  to  whether  a 
party  at  a  given  time  was  intoxicated,  non-experts  as  well  as 
experts  can  speak.^ 

^  Rutherford  o.  Monis,  77  HI.  397;  and  other  like  questions;  it  was  held 

Bankin  v.  Rankin,  61  Mo.  295;  Peo-  that  they  were   properly  excluded, 

pie  V.  Sanford,  48  Cal.  29.  Real  v.  The  People,  42  N.  Y.  270. 

*  As  limiting  non-experts  to  a  bare  *  Com.  v.  Sturtivant,  117  Mass.  122; 

statement  of  facts,  see  State  v.  Pike,  and  compare  authorities  collected  in 

47  N.  H.  879;  Dewitt  v.  Barley,  5  Judge  Doe's  dissenting    opinion    in 

Selden,  871 ;  Clapp  v.  Fullerton,  34  K  State  v.  Pike,  47  N.  H.  120 ;  Bell  on 

Y.  190;  Real  v.  People,  42  N.  Y.  270;  Expert  Test.  21. 

Sears  v.  Schafer,  1  Barb.  408;  Higgins  ^  Infra,  §  418  ;    Com.  v.  Rich,  14 

V.  Carlton,  28  Md.  115;  Runyan  v.  Gray,  835;  Caleb  v.  State,  39  Miss. 

Price,  15  Oh.  St.  1 ;  Caleb  v.  State,  722;  Russell  v.  State,  58  Miss.  368. 

89  Miss.  722 ;  Farrell  v.  Brennan,  32  '^  Com.  v.  Rich,  14  Gray,  335;  Stote 

Mo.  828;  State  v.  Coleman,   27  La.  o.  Klinger,  46  Mo.  228;  Caleb  v.  State, 

An.  691 ;  Gehrke  v.  State,  18  Tex.  89  Miss.  722,  and  cases  infra,  §  418. 

568.    That  a  non-expert  may  be  cross-  *  R.  v,  Searle,  1  M.  &  Rob.  75;  R. 

examined  as  to  the  basis  of  his  opin-  v.  Offord,  5  C.  &  P.  168;   Com.  v. 

ion  see  Pannell  v.  Com.  86  Penn.  St.  Rogers,  7  Met  (Mass.)  500;  Baxter 

260.  V.  Abbott,   7  Gray,  71;  Delafield  v. 

When    non-professional  witnesses  Parish,  25  N.  Y.  9;  Clark  v.  State,  12 

were  asked,  **  From  what  you  saw  of  Ohio,  488;  Choice  v.  State,  81   Ga. 

him  that  night,  what  impression  did  424. 

his  words  and  acts  make  upon  your  ^  Heald  v.  Thing,  45  Me.  892. 

mind?     What  impression  as  to  his  ^  State  v.  Pike,  49  N.  H.  399;  Ga- 

condition  of  mind  did  his  conduct  and  hagan  v.  R.  R.  1  Allen,  187 ;  People 

acts  and  words  make  upon  you  at  the  t;.  Eastwood,  14  N.  Y.  562  ;  Pierce  t;. 

time  ?    in  what  state  of  mind  did  you  State,  58  Ga.  865;  Stanley  t;.  State,  26 

believe  him  to  be  by  reason  of  what  Ala.  26. 
he  said  and  did  upon  that  occasion?  " 
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§  418.]  EVIDENCE  IN   CBIKINAL  CASES.  [CHAP.  IX. 

§  418.  When  insanity  is  set  up  by  a  defendant  and  denied  by 
Experts  the  prosecution,  an  expert  cannot  be  asked  his  opinion 
^am^ned  ^^  ^o  the  evidence  in  the  case  as  rendered,  not  only  be- 
?h  ti  jf ^  cause  this  puts  the  expert  in  the  place  of  the  jury,  in 
case-  determining  as  to  the  credibility  of  the  facts  in  evi- 

dence, but  because  the  assistance  thus  afforded  is  in  most  trials 
only  illusory,  experts  being  usually  in  conflict ;  and  the  duty  de- 
volving on  court  and  jury,  of  supervising  the  reasoning  of  ex- 
perts, being  one  which  can  be  rarely  escaped.^  It  has  been  said, 
however,  that  when  the  facts  are  undisputed,  the  opinion  of  an 
expert  can  be  asked  as  to  the  conclusions  to  be  drawn  from  them ; ' 

^  R.  V.  Higginson,  1  C.  &  K.  129;  of  the  case,  is  founded,  is  not  peculiar 
Sills  V.  Brown,  9  C.  &  P.  604;  R.  v.  to  medical  testimony,  but  is,  as  a  gen- 
Frances,  4  Cox  C.  C.  57;  R.  v.  Rich-  era!  rule,  applicable  to  all  cases  where 
ards,  1  F.  &  F.  87;  Dexter  v.  Hall,  the  question  is  one  depending  on  skill 
15  Wall.  9;  Willey  v,  Portsmouth,  85  and  science  in  any  particular  depart- 
N.  H.  308  ;  Perkins  v.  R.  R.  44  N.  H.  ment.  In  general,  it  is  the  opinion  of 
228;  Woodbury  V.  Obear,  7  Gray,  467;  the  jury  which  is  to  govem,  and  this 
Miller  v.  Smith,  112  Mass.  475;  Dra-  is  to  be  formed  upon  the  proof  of  facts 
per  V,  Saxton,  1 18  Mass.  481 ;  Brill  o.  laid  before  them.  But  some  questions 
Flager,  28  Wend.  854;  People  o.  Mc-  lie  beyond  the  scope  of  the  obserra- 
Cann,  8  Parker  C.  R.  272 ;  State  v.  tion  and  experience  of  men  in  general, 
Powell,  2  Halst  244 ;  Kempsey  v.  Mc-  but  are  quite  within  the  observation 
Ginniss,  21  Mich.  128;  Bishop  v.  Spin-  and  experience  of  those  whose  pe- 
ing,  88  Ind.  148 ;  Phillips  v.  Starr,  26  culiar  pursuits  and  profession  have 
Iowa,  849;  Brown  v.  Com.  14  Bush,  brought  that  class  of  facts  frequently 
898  ;  State  i;.  Medlicott,  9  Kans.  257;  and  habitually  under  their  considera- 
State  V.  Bowman,  78  N.  C.  509;  tion.  Shipmasters  and  seamen  have 
Choice  V.  State,  81  Gra.  424 ;  Page  v.  peculiar  means  of  acquiring  knowl- 
State,  61  Ala.  16.  See,  however,  edge  and  experience  in  whatever  re- 
State  V.  Hayden,  51  Yt.  296,  where  a  lates  to  seamanship  and  nautical  skill, 
wider  range  was  assigned.  When,  therefore,  a  question  arises  in 

*  McNaghton's  case,  10  CI.  &  F.  a  court  of  justice  upon  that  subject, 

200,  211,  212;  1  C.  &  K.  185;  though  and  certain  facts  are  proved  by  other 

see  R.  V,  Frances,  4  Cox  C.  C.  57.  witnesses,  a  shipmaster  may  be  asked 

In  Massachusetts,  the  topic  in  the  his  opinion  as  to  the  character  of  such 

text  is  thus  discussed  by  Chief  Jus-  facts.    The  same  is  true  in  regard  to 

tice  Shaw: —  any  question  of  science,  because  per- 

*'  The  opinions  of  professional  men  sons  conversant  with  such  science  have 
on  a  question  of  this  description  are  peculiar  means,  from  a  larger  and 
competent  evidence,  and  in  many  cases  more  exact  observation,  and  long  ex- 
are  entitled  to  great  consideration  and  perience  in  such  department  of  sci- 
respect.  The  rule  of  law,  on  which  ence,  of  drawing  correct  inferences 
this  proof  of  the  opinion  of  witnesses,  from  certain  facts,  either  observed  by 
who  knew  nothing  of  the  actual  facts  themselves  or  testified  to  by  other  wit* 
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and  as  to  the  conclusions  to  be  drawn  from  the  testimony  of  a 
particular  witness ;  ^  and  it  is  settled  that  experts  of  all  classes 

nesses.  A  familiar  instance  of  the  '*  One  caution  in  regard  to  this 
application  of  this  principle  occurs  point  it  is  proper  to  give.  Even 
Tery  often  in  cases  of  homicide,  when,  where  the  medical  or  other  profes- 
upon  certain  facts  being  testified  to  sional  witnesses  have  attended  the 
by  other  witnesses,  medical  persons  whole  trial,  and  heard  the  testimony 
are  asked  whether,  in  their  opinion,  of  the  other  witnesses  as  to  the  facts 
a  particular  wound  described  would  and  circumstances  of  the  case,  they 
be  an  adequate  cause,  or  whether  such  are  not  to  judge  of  the  credit  of  the 
wound  was,  in  their  opinion,  the  act-  witnesses,  or  of  the  truth  of  the  facts 
ual  cause  of  death  in  the  particular  testified  to  by  others.  It  is  for  the 
case.  Such  question  is  commonly  jury  to  decide  whether  such  facts  are 
asked  without  objection  ;  and  the  ju-  satisfactorily  proved.  And  the  proper 
dicial  proof  of  the  fact  of  killing  often  question  to  be  put  to  the  professional 
depends  wholly  or  mainly  upon  such  witnesses  is  this  :  If  the  symptoms  and 
testing  of  opinion.  It  is  upon  this  indications  testified  to  by  the  other 
ground  that  opinion  of  witnesses  who  witnesses  are  proved,  and  if  the  jury 
have  long  been  conversant  with  in-  are  satisfied  of  the  truth  of  them, 
sanity  in  its  various  forms,  and  who  whether  in  their  opinion  the  party 
have  had  the  care  and  superintend-  was  insane,  and  what  was  the  nature 
ence  of  insane  persons,  are  received  and  character  of  that  insanity ;  what 
as  competent  evidence,  even  though  state  of  mind  did  they  indicate ;  and 
they  have  not  had  opportunity  to  what  they  would  expect  would  be  the 
examine  the  particular  patient,  and  conduct  of  such  a  person  in  any  sup- 
observe  the  symptoms  and  indications  posed  circumstances."  Com.  v,  Rog- 
of  disease  at  the  time  of  its  supposed  ers,  7  Met.  600.  So  also  was  it  said 
existence.  It  is  designed  to  aid  the  by  Chief  Justice  Chapman,  in  An- 
judgment  of  the  jury  in  regard  to  the  drews's  case  (1868):  *'  You  may  put 
influence  and  effect  of  certain  facts  a  hypothetical  case,  and  ask  whether 
which  lie  out  of  the  observation  and  it  shows  insanity,  or,  if  the  witness 
experienceof  persons  in  general.  And  has  heard  all  the  testimony,  whether 
such  opinions,  when  they  come  from  the  facts  in  his  opinion  indicate  in- 
persons  of  great  experience,  and  in  sanity.  The  witness,  however,  must 
whose  correctness  and  sobriety  of  not  discriminate  upon  the  facts,  but 
judgment  just  confidence  can  be  had,  assuming  all  the  testimony  to  be  true, 
are  of  great  weight,  and  deserve  the  he  may  state  whether  or  no  they  indi- 
respectful  consideration  of  a  jury,  cate  insanity."  Com.  v.  Andrews, 
But  the  opinion  of  a  medical  man  of  Pamph.  182.  See  Com.  v.  Wilson,  1 
small  experience,  or  of  one  who  has  Gray,  888.  But  the  weight  both  of 
crude  and  visionary  notions,  or  who  authority  and  argument  is,  that  when 
has  some  favorite  theory  to  support,  there  is  a  conflict  of  evidence  the 
is  entitled  to  very  little  considera-  witness  should  be  limited  to  a  specifie 
tion.  The  value  of  such  testimony  hypothetical  case.  See  cases  cited  in 
will  depend  mainly  upon  the  experi-  this  and  prior  note, 
ence,  fidelity,  and  impartiality  of  the  ^  Hand  v.  Brookline,  126  Mass. 
witness  who  gives  it.  824. 
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maybe  asked  as  to  a  hypothetical  case.^  But  if  the  facts  on 
which  the  hypothesis  is  based  fall,  the  answer  falls  also.^  Nor 
can  an  expert  be  asked  as  to  an  hypothesis  having  no  foundation 
in  the  eyidence  in  the  case,^  or  resting  upon  statements  made  to 
him  by  persons  out  of  court.* 

S  418  a.  It  has  been  ruled  that  as  a  physician  must  necessa- 
Mavbeex-  rily,  in  forming  his  opinion,  be  to  some  extent  guided 
fopam'"  by  what  the  sick  person  may  have  told  him  in  detail- 
statements,  jng  hig  pains  and  sufferings,  not  only  the  opinion  of  the 
expert,  founded  in  part  upon  such  data^  is  receivable  in  evidence, 
but  he  may  state  what  the  patient  said,  in  describing  his  bodily 
condition,  if  said  under  circumstances  which  free  it  from  all  sus- 
picion of  being  spoken  with  reference  to  future  litigation,  and 
give  it  the  character  of  res  gestae,^  Yet  this  is  an  exception 
to  be  jealously  guarded ;  and  even  in  civil  issues,  when  there  is 
reason  to  believe  that  the  declarations  in  question  may  have  been 
uttered  in  view  of  subsequent  legal  issues,  they  will  be  excluded.* 
In  criminal  issues,  where  the  temptation  to  fabricate  evidence  is 
so  powerful,  such  declarations,  when  made  after  the  defendant 
has  had  leisure  to  prepare  himself  for  his  defence,  should  be  re- 
garded with  a  scrutiny  peculiarly  close. 

§  419.  An  expert  may  be  asked  by  either  party  as  to  the  rea- 
Expert  sons  on  which  his  opinion  is  based ;  or  he  may,  with 
piam  his      leave  of  court,  give  such  explanation  on  his  own  ao- 


1  Dexter  v.  Hall,  15  Wall.  9;  U.  S. 
V.  McGlue,  1  Curtis,  C.  C  1 ;  Sills  0. 
Brown,  ut  supra ;  Spear  v.  Richard- 
son, 87  N.  H.  28 ;  Fairchild  v.  fias- 
comb,  85  Vt.  898 ;  Woodbury  v.  Obear, 
7  Gray,  467;  Com.  v,  Rogers,  7  Met. 
500;  CoDL  V,  Rich,  14  Gray,  885; 
Erickson  v.  Smith,  2  Abb.  (N.  Y.) 
App.  64;  Hoard  v.  Peck,  56  Barb. 
202;  Carpenter  v.  Blake,  2  Lans.  206; 
People  V.  Lake,  2  Eernan,  358;  State 
V.  Winsor,  5  Harring.  512  ;  Negro 
Jerry  v,  Townshend,  9  Md.  145 ; 
Choice  V,  State,  81  Ga.  424;  Griggs 
V.  State,  59  Ga.  738 ;  Davis  0.  State, 
35  Ind.  496;  Bishop  v.  Spining,  88 
Ind.  143  ;  Wright  v.  Hardy,  22  Wis. 
848  ;  Crawford  v.  Wolf,  29  Iowa,  567; 
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McAllister  v.  State,  1 7  Ala.  434 ;  Wil- 
kinson V.  Moseley,  30  Ala.  562 ;  Ca- 
leb V.  State,  39  Miss.  722;  State  v. 
Elingler,  46  Mo.  224  ;  Tingley  t;.  Cow- 
gill,  48  Mo.  291 ;  North  Mo.  R.  R.  v. 
Akers,  4  Kans.  458;  Dove  v.  State,  3 
Heisk.  348,  and  cases  cited  in  prior 
notes  to  this  section  as  to  insanity. 

>  Hovey  v.  Chase,  52  Me.  304  ; 
Thayer  ».  Davis,  38  Vt.  163. 

•  Guetig  V.  State,  66  Ind.  95;  Mnl- 
downey  v.  R.  R.  89  Iowa,  615;  State 
V.  Stokeley,  16  Minn.  282. 

«  Heald  v.  Thing,  45  Me.  392. 
»  Supra,  §  272. 

*  Ibid. ;  Rowell  v.  City  of  Lowell, 
11  Gray,  420.  See  Wetherbee  v. 
Wetherbee,  38  Vt.  454. 
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coiuit.^     Beyond  this  he  cannot  go  in  each  examina-  opinion  in 
tion  ;  ^  though  he  may  be  fully  examined  in  details  in   nation. 
order  to  test  his  credibility  and  judgment.*     Even  on  a  reexam- 
ination,  he  may  be  permitted  to  give  explanations  of  facts  tran- 
spiring since  his  examination  in  chief  .^ 

§  420.  When  expert  testimony  was  first  introduced,  it  was 
regarded  with  great  respect.  An  expert,  when  called  ^ 
aa  a  witness,  was  viewed  as  the  representative  of  the  o f1x"ert^ 
science  of  which  he  was  a  professor,  giving  impartially  ousiy  scm- 
its  conclusions.  Two  conditions  have  combined  to  pro-  °***  ' 
duce  a  material  change  in  this  relation.  In  the  first  place,  it  has 
been  discovered  that  no  expert,  no  matter  how  learned  or  how 
incorrupt,  speaks  for  his  science  as  a  whole.  Few  specialties  are 
BO  small  as  not  to  be  torn  by  factions ;  and  often,  the  smaller  the 
specialty,  the  bitterer  and  the  more  inflaming  and  distorting  are 
the  animosities  by  which  these  factions  are  possessed.  Peculiarly 
is  this  the  case  in  matters  psychological^  in  which  there  is  no  hy- 
pothesis so  monstrous  that  an  expert  cannot  be  found  to  swear 
to  it  on  the  stand,  and  to  defend  it  with  vehemence  when  ofE  the 
stand.  ^^  Nihil  tam  absurde  dici  potest,  quod  non  dicatur  ab 
aliquo  philosophorum."  ^  In  the  second  place  the  retaining  of 
experts,  by  a  fee  proportioned  to  the  importance  of  their  testi- 
mony, is  now,  in  cases  in  which  they  are  required,  as  customary 
as  is  the  retaining  of  lawyers.  No  court  would  take  as  authority 
the  sworn  statement  of  the  law  given  by  counsel,  retained  on  a 
particular  side,  for  the  reason  that  the  most  high-minded  men  are 
so  swayed  by  an  employment  of  this  kind  as  to  lose  the  power 
of  impartial  judgment;  and  so  intense  is  this  conviction,  that 
there  is  no  civilized  community  in  which  a  judge  who  receives  a 
present  from  a  suitor  is  not  buried  in  disgrace.  Hence  it  is  that, 
apart  from  the  partisan  temper  more  or  less  common  to  experts, 
their  utterances,  now  that  they  have  as  a  class  become  the  re- 
tained agents  of  parties,  have  lost  all  judicial  authority,  and  are 
entitled  only  to  the  weight  which  a  sound  and  cautious  criticism 

^  Keith  0.  Lothrop,  10  Cash.  458.  ^  Farmers'  Bk.  t;.  Young,  86  Iowa, 

Supra  §  407.  45. 

'  lugledew  v.  R.  R.  7  Gray,  86.  ^  Cic.  de  Div.  ii.  58.     See  supra, 

*  Shaw  0.  Charlestown,  2  Gray,  107;  §  8  a. 

Hunt  p.  Lowell,  8  Allen,  169.  831 
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would  award  to  such  utterances.^  In  adjusting  this  criticism  a 
large  allowance  must  be  made  for  the  bias  necessarily  belong- 
ing to  men  retained  to  advocate  a  cause^  who  speak,  not  as  to 
fact^  but  as  to  o^niim  ;  and  who  are  selected,  on  all  moot  ques- 
tions, either  from  their  prior  advocacy  of,  or  from  their  readiness 
to  adopt,  the  opinion  to  be  proved.  In  this  sense  we  may  adopt 
the  strong  language  of  Lord  Campbell,  that  *^  skilled  witnesses 
come  with  such  a  bias  on  their  minds  to  support  the  cause  in 
which  they  *are  embarked,  that  hardly  any  weight  should  be 
given  to  their  evidence."  * 

^  See,  to  this  effect,  Neal's  cue,  weight  only  as  argnments  on  which 

cited  1  Redfield  on  Wills,  c.  iil.  §  18;  the  coart  b  ultimately  to  decide.     As 

Woodruff,  J.,  Gay  v,  Ins.  Co.  2  Big.  affording  rules  by  which  courts  are  to 

Life  Ins.  Cas.  14;  Brehm  v.  R.  R.  84  be  bound,  such  opinions  have  ceased 

Barb.  256;  Grigsby  o.  Water  Co.  40  to  be  regarded  as  of  any  efficacy. 

Cal.   896;   Watson  v.  Anderson,   18  Chief  Justice   Chapman,  of  Maasa- 

Ala.  202;  1  Whart.  &  St.  Med.  Jur.  chusetts,    on   the   trial  of  Andrews, 

(1878)  §§  190,  269.     See  supra,  §  8  a.  Pamph.  R.  856,   in  1868,  said :    <'I 

In  1  Am.  Law  Rey.  45  is  a  learned  think  the  opinions  of  experts  are  not 

article  on    this    topic  by    Professor  so  highly  regarded  now  as  they  former- 

Washbum.  ly  were ;  for,  while  they  often  afford 

As  to  the  impropriety  of  the  State  great  aid  in  determining  facts,  it  often 

feeing  exclusively  its  own  experts  see  happens  that  experts  can  be  found  to 

supra,  §  847.  testify  to  any  theory,   however  ab- 

>  Tracy  Peerage,  10  CI.  &  Fin.  191.  surd.''    And  Judge  Davis,  of  the  Su- 

See  also  Winans  v.  R.  R.   21  How.  preme  Court  of  Maine  (Neal's  case, 

101 ;  American  Middlings  Co.  v.  Chris-  cited  1  Redfield  on  Wills,  c.  iii.  §  13), 

tian,  4  Dill.  459.  went  so  far  as  to  say:  '*  If  there  is 

That  in  matters  of  physical  science,  any  kind  of  testimony  that  is  not  only 

experts,  when  they  fairly  and  fully  of  no  value,  but  even  worse  than  that, 

give  the  conclusions  of  such  science,  it  is,  in  my  judgment,  that  of  med- 

are  to  be  regarded  as  contributing  ical  experts.     Hiey  may  be  able  to 

facts  to  the  issue  by  which,  if  true,  state  the  diagnosis  of  a  disease  most 

court  and  jury  will  be  bound,  has  learnedly;    but    upon    the    question, 

been  already  fully  shown.  It  is  other-  whether   it   had,  at  a  given    time, 

wise,  however,   when   they  treat  of  reached  such  a  stage  that  the  subject 

psychological  science,  and  especially  of  it  was  incapable  of  making  a  con- 

of  those    branches   of    that    science  tract,  or  irresponsible  for  his  acts,  the 

which  discuss  mental  competency  for  opinion  of  his  neighbors,  if  men  of 

the  responsible  performance  of  cer-  good  common  sense,  would  be  worth 

tain  legal  acts.     Whatever  may  once  more  than  that  of  all  the  experts  in 

have  been  the  attitude  of  the  courts  the  country."     And  Judge  Redfield, 

in  this  respect,  the  present  necessary  on  commenting  on  this  case,  says, 

tendency  of  the  judicial  mind  is  to  that  there  seems  to  be  "  but  one  opin- 

regard  the  opinions  of   experts,   on  ion  as  to  the  fact  that  this  kind  of 

questions    of    responsibility,     as    of  testimony  is  extremely  unsatisfactory. 
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§  421.  The  practice  has  been  to  receive  for  what  it  is  worth 
the  testimony  of  an  expert,  when  his  observations  are  Especially 
made  ex  parley  as  when  a  chemist  sent  by  one  party  J^^^^?^ 
examines,  without  notice  to  the  other  party,  remains  ^re^^ 

supposed  to  contain  poison,  or  a  physician  is  taken  by 

....  We  are  more  and  more  con-  and  skill  states  conclusions  which  are 

firmed  in  an  opinion  that  the  difficul-  the  necessary  or  even  the  asual  re- 

ty  comes  largely  from  the  manner  in  suits  of  the  facts  upon  which  his  opin- 

which   the    witnesses    are    selected,  ion  is  based,  the  evidence  should  not 

....  If  the  State,  or  the  courts,  do  be  lightly  esteemed  or  hastily  discred- 

not  esteem   the  matter  of  sufficient  ited."    Woodruff,  J.,  in  Gay  v.  Ins. 

importance  to  justify  the  appointment  Co.  2  Big.  Ins.  Cas.  14. 

of  public  officers,  ....  it  is  certain  Three    remarkable    trials    in    the 

the  parties  must  employ  their  own  United  States  in  1872  may  be  cited 

agents  to  do  it;  and  it  is  perhaps  al-  in  illustration  of  the  text. 

most  equally  certain,   that  if  it  be  Mrs.  E.  G.  Wharton  was  tried  in 

done  in  this  mode  it  will  produce  two  Maryland  for  the  poisoning  of  Gren- 

trained  bands  of  witnesses,  in  battle  eral  Ketch um;  and  the  experts  called 

array  against  each  other,  since  neither  by  the  State  to  prove  poison  were 

party  is  bound  to  produce,  or  will  be  flatly  contradicted  by  experts,  of  at 

likely  to  produce,  tiiose  of  their  wit-  least  equal  authority,  called  by  the 

nesses  who  will   not   confirm    their  defence,  who  swore  that  neither  in 

▼iews."     So,  also,  an  eminent  federal  symptom  nor  in  autopsy  was  poison 

judge.  Judge  Woodruff,  said  to  a  jury  shown.    A  few  months  later  occurred 

in  1871,  that  *^  where  the  opinion  (of  the  trial  of  Stokes  for  the  murder  of 

experts)   is   speculative,   theoretical,  Fisk,  in  which  experts,  equal,  at  least 

and  states  only  the  belief  of  the  wit-  in  respect  to   number,   contradicted 

ness,  while  yet  some  other  opinion  is  each  other  directly  on  the  question 

consistent  with  the  facts  stated,  it  is  whether  Fisk  was  killed  by  Stokes,  or 

entitled  to  but  little  weight  in  the  by  the  surgeons  who  endeavored  to 

minds  of  the  jury.     Testimony  of  ex-  extract  Stokes's  balls.     And  in  Sep- 

perts  of  this  latter  description,  and  tember,   1872,  as  if  to  exhibit  this 

especially  where  the  speculative  and  capriciousness  in  the  strongest  possi- 

theoretical  character  of  the  testimony  ble  relief,  followed  in   Pennsylvania 

is  illustrated  by  opinions  of  experts  the  second  trial  of  Dr.  Schoeppe.    He 

on  both  sides  of  the  question,  is  justly  was  convicted,  on  the  former  trial,  on 

the  subject  of  remark,  and  has  been  the  testimony  of  a  single  expert,  of 

often    condemned    by  judges   as    of  murder  by  poison;  and  it  was  not  till 

slight  value.     And  like  observations  after  a  delay  of  more  than  two  years, 

apply  to  a  greater  or  less  degree  to  and  then  only  by  legislative  action, 

the  opinion  of  witnesses  who  are  em-  that  a  new  trial  was  obtained.    Then 

ployed  for  a  purpose  and  paid  for  was  it  discovered  that  there  was  noth- 

their  services;    who  are  brought  to  ing  in  the  prosecution's  case.    The 

testify  as  witnesses  for  their  employ-  expert  on  which  it  relied,  though  re- 

ers This  condemnation  is  not  spectable  and  conscientious,  had  been 

always  applicable;  often  it  would  be  guided  by  tests  which  recent  science 

ui^ust.    Where  an  expert  of  integrity  has  shown  to  be  worthless.  The  court 
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one  party,  also  without  notice  to  the  other  party,  to  visit  a  pa- 
tient whose  sanity  is  in  dispute.     In  cases  such  as  these,  expert 

ordered  an  acquittal,  on  the  ground  aid  counsel  in  working  up  their  case, 

that  there  was  not  even  a  primd  facie  and  acting  as  their  prompters,  are  too 

case  of  the  corpus  delicti.  often  allowed  to  tarn  the  witnesa-box 

The  following  is  extracted  from  an  into  an  exhibition  stage,  and  display 

address  by  Chief  Justice   Campbell,  their  acquirements  very  liberally.     In 

given  at  Michigan  University  in  18S0  patent  cases  and  poisoping  cases  and 

(21  Alb.  L.  J.  408)  :  —  will  cases  it  is  altogether  too  common 

**  This  generation  has  also  met  with  to  let  such  men  wander  from  the  issue, 
another  infliction  unknown  to  former  and  use  their  own  choice  in  determin- 
ones.  The  unreasonable  extension  of  ing  how  far  they  will  show  off  their 
sensational  cases  was  once  due  mainly  knowledge  and  opinions.  They  are 
to  the  ambition  of  counsel  and  the  not  usually  lacking  in  self-esteem,  and 
vindictiveness  of  clients,  in  whose  be-  are  treated  in  such  a  way  as  to  make 
half  counsel  sometimes  allowed  them-  them  feel  as  if  they  were  the  heroes 
selves  to  become  ministers  of  wrath  of  the  occasion.  It  is  every  day's  ex- 
and  agents  to  do  work  that  might  perience  that  any  suit  in  which  such 
have  been  cleaner.  Coiwts  were  more  witnesses  appear  will  without  fail  be 
or  less  to  blame  for  not  checking  needlessly  protracted,  and  almost  as 
these  vagaries,  but  courts  are  com-  surely  be  muddled." 
paratively  helpless  unless  counsel  sec-  On  the  other  hand,  in  Pannell  o. 
ond  them,  and  a  judge  cannot  safely  Com.  8G  Penn.  St.  260  (1878),  the 
assume  in  advance  that  a  mass  of  Supreme  Court  of  Pennsylvania,  after 
rubbish  is  to  be  put  in  the  case.  We  saying  that  the  opinion  of  medical 
now  have  frequent  instances  of  con-  experts  are  of  great  value  in  insanity, 
troversLcs  where  court,  counsel,  and  ruled  that  it  was  error  to  charge  a 
parties  lose  their  importance  for  the  jury  as  follows :  **  We  question  very 
time  in  presence  of  that  remarkable  much  whether  you  will  realize  much, 
phenomenon,  the  expert.  There  are  if  any,  valuable  aid  from  them,  in 
quiet  and  modest  men  of  science  in  coming  to  a  correct  conclusion  as  re- 
all  departments  who  say  what  they  gards  the  responsibility  for  crime  by 
have  to  say  clearly,   concisely,  and  this  prisoner." 

frankly,  and  who  throw  upon  the  case  Mr.  Erichson,  an  English  surgeon, 

all  the  light  in  their  power.      But  in  a  late  article  in  the  Lancet,  after 

there  are  others  who  hold  themselves  attempting  to  show  that  the  trial  of 

out  as  standing  experts,  whose  chief  litigated  issues  in  surgery  should  be 

occupation  is  not  in  improving  them-  transferred  to  a  jury  of  experts,  makes 

selves  by  the  honest  practice  of  an  the  following  remarkable  statement, 

art  or  profession,  but  in  special  prep-  which  comes,  let  it  be  remembered, 

aration  for  the  functions  of  witnesses,  from  a  critic  not  averse  to  expert  tes- 

and  who  seldom  correct  their  crude  timony,  but  seeking  to  clothe  experts 

and  extreme  theories  by  that  prac-  with  judicial  powers:  — 

tical  experience  which  is  the    only  **  There  is  no  distinct  precedent  or 

safeguard  against  the  wildest  extrav-  rule  of  practice  to  guide  the  surgeon 

agance.    These  persons,  having  first  in  the  formation  of  his  opinion.    If  all 

qualified  themselves  for  impartial  wit-  men  were  cut  out  of  the  same  block; 

nesses  by  accepting   employment  to  if  all  accidents  produced  exactly  the 
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CHAP.  IX.]  DISTINCTIVE  BULES  AS  TO  EXPERTS. 


[§  422. 


testimony  is  open  to  pecaliar  suspicion;  and  is  likely,  if  the  obser- 
vations be  surreptitious  and  clandestine,  to  prejudice  the  party 
under  whose  directionls  they  are  made.^  Wherever  notice  of 
such  observations  to  the  opposing  interests  is  practicable,  then 
such  notice  should  be  given.  On  the  other  hand,  when  experts 
are  appointed  by  the  State,  or  by  referees  agreed  on  by  the  par- 
ties, and  when  the  examinations  made  by  such  experts  are  not 
ex  parte^  but  conducted  with  notice  to  the  opposite  party,  then 
the  testimony  is  entitled  to  great  weight.^  Hence  it  is  the  duty 
of  experts  to  secure  and  use  all  available  materials  and  oppor- 
tunities of  diagnosis  ;  and  if  they  do  not,  their  testimony  is  sec- 
ondary, t.  e.  is  not  the  best  that  could  be  obtained,  and  on  this 
ground,  if  not  rejected  by  the  court,  should  be  submitted  to  the 
jury  with  many  cautions.^ 

Of  course  the  question  of  what  is  ex  parte  depends  to  some 
extent  on  the  subject  matter  of  the  inquiry.  In  this  view  we 
may  be  permitted  to  analyze  some  of  the  topics  on  which  experts 
are  called. 

§  422.  As  poiUmortem  examinations  generally  take  place  un- 
der the  direction  of  a  coroner  or  other  ofBcer,  immedi-  pogt^^^f^ 
ately  after  death,  and  often  before  any  particular  person  «»».exain!- 
is  pointed  out  as  the  future  defendant,  there  cannot  be 
notice  to  any  actual  opposing  interest.  To  relieve  the  proceed- 
ings from  suspicion,  however,  it  is  important  that  volunteers, 
unless  appointed  to  watch  the  case  by  persons  interested,  should 
be  excluded,  and  that  the  examination  should  be  conducted  by 
officers  appointed  by  the  State.  When,  however  (e,  g,  in  cases 
of  poisoning),  a  body  is  exhumed  after  proceedings  commenced. 


same  effects;  if  all  patients  had  the 
same  skilled  surgical  assistance  and 
carefal  nursing ;  if  there  were  the  same 
freedom  from  care  or  the  same  amount 
of  tenacity  in  all;  if,  in  fact,  all  cir- 
cumstances, moral  and  physical,  were 
equal  in  individuals  who  were  exactly 
alike,  every  surgeon  would  form  the 
same  opinion,  and  no  conflict  could 
occur.  But  as  it  happens  that  every 
one  of  these  circumstances  is  unequal, 
and  to  what  extent  the  inequality  ex- 
tends is  not  always  easily  ascertaina- 


ble, the  surgeon  has  no  positive  data 
to  go  upon,  and  must  often  give  a 
somewhat  empirical  opinion  as  to  the 
future  condition  of  the  patient.*'  Lon- 
don Law  Times,  April  18,  1878. 

1  See  State  o.  Hays,  22  La.  An. 
89.    Infra,  §  777. 

>  See  Whart.  Crim.  Law,  §  821  A 
(7th  ed.)  ;  Heald  v.  Thing,  45  Me. 
892 ;  Parlange  v.  Parlange,  16  La.  An. 
17. 

•  See  Heald  o.  Thing,  45  Me.  892; 
Parlange  v.  Parlange,  16  La.  An.  17. 
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§  425.]  EVIDENCE  IK  CBIUINAL  CASES.  [CHAP.  IX. 

no  examination  shoold  take  place  except  in  the  presence  of  the 
representatives  of  both  sides.^  Nor  should  the  result  of  such 
researches  be  admitted  in  evidence  unless  the  identity  of  the 
subject  matter  be  established. 

§  423.  The  examination  of  blood  staihs,  in  order  to  be  entitled 
Examine-  to  weight,  should  be  by  public  officers,  on  materials 
blood'  proved  to  have  been  untampered  with  ;  and  on  notice 
tuint.  proved  to  the  opposite  side,  if  a  party  be  charged  with 
the  offence.  But  the  mere  fact  that  such  examination  is  ex  parte 
does  not  exclude.' 

§  424.  Experts,  as  is  well  known,  may  be  permitted  to  testify 
Hand-  ^  their  opinion  that  certain  writings  are  genuine ;  and 
writing.  in  some  courts  they  may  do  this  merely  on  the  compar- 
ison of  the  contested  paper  with  standards  admitted  to  be  gen- 
uine. Ought  such  tests  to  be  exhibited  to  experts  ez  parte  f  At 
first  view  the  answer  would  be  in  the  negative ;  yet,  though  it 
would  be  against  both  reason  and  precedent  arbitrarily  to  ex- 
clude testimony  of  such  inspection  when  ex  parte^  it  would  be 
wiser  and  more  effective  to  reserve  the  exhibition  of  the  test 
papers  to  the  expert  until  he  is  under  examination  in  the  pres- 
ence of  the  opposite  counsel.  Experience  tells  us  that  an  expert 
in  handwriting  is  apt  to  be  preoccupied  by  the  case  of  a  party 
who  consults  him  ex  parte^  an^  to  carry  the  prejudice  thus  re- 
ceived through  the  whole  case.  The  testimony  of  such  experts, 
especially  if  employed  at  the  outset  as  feed  advisers,  should  be 
received  with  many  scruples,  not  because  it  is  intentionally  false, 
but  on  account  of  the  tendency  of  the  mind,  in  all  matters  of 
criticism,  to  adopt  the  view  most  favorable  to  a  client  or  friend. 

§  425.  Experts  may  be  received  to  decipher  or  interpret  terms 
Terms  of  of  art  which  the  jury  or  court,  without  such  explana- 
J^  ^^  tion,  would  not  understand.  And  for  the  same  reason 
t«nn8'.  an  expert  will  be  admitted  to  ascertain  the  meaning  of 
signs  and  words  in  a  document,  of  ordinarily  unintelligible  char- 
acters ;  of  signs,  of  abbreviations,  and  of  local  idioms.^ 

^  But  see  State  v.  Bowman,  80  N.  *  See  State  v.  Knight,  48  Me.  11. 

C.  482,  where  it  was  held  thsii  post-  On  this  topic  see  fully  infra,  §  777. 

mortem  examinations  do  not  require  *  Steph.  £v.  art.  91 ;  Whart.  on 

the  attendance  of  the  defendant  or  £y.  §  972. 
his  counsel  to  make  their  results  ad- 
missible. 
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CHAP.  IX.]  DEFENDANTS  AS  WITNESSES.  [§  427. 

§  426.  We  have  already  had  occasion  to  observe  that  in  many 
jurisdictions  experts  are  entitled  by  law  to  special  fees,i  Experts 
however  much  the  fact  that  they  are  feed  exclusively  ^ci^y 
by  the  party  calling  them  detracts  from  their  credit.^  '•®'^- 
But  as  a  matter  of  law,  such  employment  and  remuneration  do 
not  render  them  inadmissible.^ 

Vm.  DEFENDANTS  AS  WITNESSES. 

§  427.  At  common  law,  a  defendant,  at  least  in  capital  cases, 
is  entitled  to  address  the  jury,  at  the  conclusion  of  the  Defcndant« 
case,  giving  his  own  story  as  to  any  relevant  facts.*  In  f^  common 
making  this  statement  he  is  not  subject  to  cross-exam-  make 
ination.  We  have  also  the  authority  of  Alderson,  B., 
extending  this  right  to  cases  not  capital.^  But  in  England  there 
have  been  rulings  that  where  the  party  has  counsel  this  right 
may  be  refused.^. 

^  See  supra,  §  847.  but  if  so,  the  ends  of  justice  will  be 

'  See  also  comments  in  §  420.  furthered.     Besides,  it  is  often  the 

*  People  V.  Montgomery,  18  Abb.  genuine  defence  of  the  party,  and  not 
(N.  Y.)  Pr.  K.  S.  207.  See,  how-  a  mere  imaginary  case  invented  by 
ever,  Lyon  v,  Wilkes,  1  Cow.  591.  the  ingenuity  of  counsel."    See  Lon- 

«  See  Whart.  Cr.  PI.  &  Pr.  §  579.      don  Law  Times,  April  18,  1S7S.    As 

*  R.  V.  Malings,  8  C.  &  P.  242.    to  Michigan  see  infra,  §  486;  De  Foe 
The  defendant,  being  on  trial  for    v.  People,  22  Mich.  224. 

shooting  with  intent  to  do  grievous  *  Ibid. ;  B.  v.  Manzano,  2  F.  &  F. 

bodily  harm,  there  having  been  no  64;  B.  v.  Burdett,  Dears.  C.  C.  481  f 

witnesses  at  the  time  of  the  offence,  Whart.  Cr.  PL  &  Pr.  §  579. 

was  allowed  to  make  a  statement  be-  On  the  other  hand,  in  B.  v.  Dyer, 

fore  his  counsel  addressed  the  jury.  1  Cox  C.  C.  118,  and  B.  v.  Burrow», 

Alderson,  B.,  said:    *< I  see  no  objec-  1   Cox  C.  C.   863,  it  was  intimated 

tion  to  his  doing  so ;  I  have  read  the  that  no  such  limitation  should  be  ap^ 

statement  he  made  before  the  magis-  plied.  The  following  is  from  the  Lon- 

trates.    I  think  it  is  right  that  a  per-  don  Law  Times  of  Feb.  21,  1880,  p. 

son   should  have  an  opportunity  of  801 :  — 

stating  such  facts  as  he  may  think  ma-  '*  Upon  one  occasion,  at  the  Devizes 
terial,  and  that  his  counsel  should  be  Assizes,  a  wandering  Spaniard  was  in- 
allowed  to  comment  on  that  statement  dieted  for  the  murder  of  a  man  living 
as  one  of  the  circumstances  of  the  case,  by  himself,  in  a  solitary  cottage,  the 
'  On  trials  of  high  treason  the  prisoner  principal  evidence  being,  the  prisoner 
is  always  allowed  to  make  his  own  being  found  some  days  after  the  mur- 
statement  after  his  counsel  has  ad-  der  not  far  from  the  neighborhood 
dressed  the  jury.  It  is  true  that  the  wearing  some  of  the  clothes  of  the 
prisoner's  statement  may  often  defeat  murdered  man.  At  the  conclusion  of 
the  defence  intended  by  his  counsel;  the  case  for  the  prosecution  hb  coun- 
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§  428.]                       EVIDENCE  IN  CBIMINAL  CASES.  [CHAP.  IX. 

§  428.  The  law  in  this  relation  has  been  reyolutionized  in  most 
of  the  United  States  by  the  enactment  of  statutes  authorizing, 
though  under  various  conditions,  the  examination  of  a  defendant 
on  trial  in  his  own  behalf.  Taking  these  statutes  in  connection 
with  those  rehabilitating  parties  in  civil  actions  as  witnesses,  we 
may  state  the  following  conclusions.^ 

8el  applied  for  permission  to  the  pris-  books  that  a  prisoner  when  defended 
oner  to  state  the  facts  of  his  case ;  by  counsel  is  not  at  liberty  to  make  a 
this  permission  was  accorded  by  Mr.  statement  to  the  jury,  I  ought  not  to 
Baron  Martin.  As  the  Spaniard  was  be  bound  by  such  dicta,  because  there 
ignorant  of  English,  an  interpreter  in-  is  no  decision  of  any  court  of  crimi- 
terpreted  for  him,  the  effect  of  his  nal  appeal  on  the  point.  As  a  gen- 
statement  being  that  the  clothes  he  eral  principle,  a  prisoner  may  make  his 
had  on  were  given  him  by  a  tramp  he  statement,  and  give  his  version  of  the 
met,  who  induced  him  to  exchange  transaction  in  respect  of  which  he 
them  for  his  own.  Counsel  then  ad-  stands  charged.'  In  that  case  the 
dressed  the  jury  for  the  accused ;  but  counsel  first  addressed  the  jury,  and 
in  the  result,  the  jury  not  believing  afterwards  the  prisoners  made  their 
the  defence,  the  Spaniard  was  con-  statement  as  to  the  facts.  It  is  cer- 
victed,  and  afterwards  executed,  the  tainly  a  subject  of  surprise  that  a  prac- 
learned  judge  many  years  afterwards  tice  so  just  in  itself,  and  so  capable  of 
expressing  doubts  as  to  the  man's  assisting  in  the  ascertainment  of  truth, 
guilt,  and  sorrow  that  he  had  not  should  not  be  better  understood  and 
summed  up  for  an  acquittal.  Strange  more  commonly  adopted.  The  fair- 
to  say,  down  to  the  present  time  this  ness  of  thus  permitting  a  prisoner  to 
practice  has  been  treated  as  a  nov-  make  a  statement  before  his  counsel 
elty  and  an  innovation  upon  the  regu-  addresses  the  jury  is  apparent  when 
lar  administration  of  criminal  justice,  it  is  remembered  in  how  many  cases 
and  it  has  been  reserved  for  Mr.  legal  guilt  is  sustained  only  by  a  pre- 
Justice  Hawkins  to  restore  it  to  ac-  sumption  of  law  arising  out  of  facts 
tivity.  At  the  recent  Leeds  Assizes  capable  alone  of  explanation  by  the 
two  prisoners  were  charged  with  rob-  accused,  as  in  the  case  of  the  recent 
bery  with  violence,  and  their  counsel  possession  of  stolen  property.  It  may 
made  the  common  complaint  that  the  be  said  that  such  explanation  may  be 
mouths  of  the  prisoners  were  closed,  put  hypothetically  by  the  prisoner's 
and  that  they  were  unable  to  give  counsel;  but  a  mere  hypothesis,  and 
their  version  of  the  affair,  whereupon  that  too  from  an  advocate,  falls  very 
the  learned  judge  interposed,  remark-  far  short  of  a  positive  assertion  from 
ing  that  the  prisoners  could  make  any  the  mouth  of  the  accused  himself." 
statement  they  liked  though  not  upon  ^  In  Pennsylvania,  under  the  Act  of 
oath,  and  after  consulting  with  Mr.  8d  April,  1872,  the  defendant  was  en- 
Justice  Lush,  he  decided  that,  though  titled  to  testify  for  himself  only  in 
the  prisoners  were  defended  by  conn-  misdemeanors.  He  was  consequently 
sel,  he  would  allow  them  to  make  any  excluded  in  cases  where  the  indict- 
statement  they  chose.  He  said :  '  I  ment  contained  counts  for  felony, 
think  that  though  there  are  dicta  of  Stevick  v.  Com.  78  Penn.  St.  400;  Hun- 
individual  judges  to  be  found  in  the  ter  v.  Com.  79  Penn.  St.  503. 
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CHAP.  IX.]  DEFENDANTS  AS  WITNESSES.  [§  429. 

§  429.  A  party,  it  may  be  said  generally,  when  he  becomes  a 
witness,  is  subject  to  the  usual  duties,  liabilities,  and' Are  subject 
limitations  of  witnesses.^  The  statute,  for  instance,  jj^onrof*" 
does  not  affect  the  rule,  that  parol  evidence  cannot  be  wi^esBes. 
received  to  vary  a  written  contract.^  So,  also,  a  party  may  be 
examined  as  an  expert.^  He  may,  a  fortiori^  ):>e  called  to  contra- 
dict statements  made  by  witnesses  for  the  prosecution.^  A  party 
when  so  examined  is  also  subject  to  the  law  which  authorizes  a 
party's  admissions  out  of  court  to  be  used  in  evidence  against 
him  on  trial ;  ^  and  if  he  suppresses  facts,  this  may  be  urged 
against  him.^ 

He  can  make  no  statement  to  the  jury,  in  States  where  such 
statutes  exist,  unless  as  a  witness  under  oathJ 

Prior  conviction  of  infamous  crime,  however,  does  not  incapac- 
itate him,  as  the  statute  entitles  him  to  testify  as  an  arbitrary 
universal  right.® 

As  to  his  credibility  the  usual  distinctions  apply ;  though  in 
States  where  credibility  is  exclusively  for  the  jury  it  is  error  for 
the  court  to  comment  unfavorably  on  the  credibility  of  parties.® 
And  he  is  primd  facie  entitled  to  as  much  credit  when  testifying 
for  himself  in  a  criminal,  as  when  testifying  for  himself  in  a  civil, 
8uit.io 

By  Act  24th  March,  1877,  in  the  A  defendant's  statement  goes  to  the 

trial  of  all  indictments,  complaints,  jury  for  what  it  is  worth,    firown  v. 

and  other  proceedings,  in  any  court  State,  60  Ga.  210. 

of  criminal  jurisdiction,  against  per-  ^  Kelly  v.  Cunningham,    1    Allen, 

Bons  charged  with  the  commission  of  478;  Dillon  v,  Anderson,  49  N.  Y.  231. 

misdemeanors  kh^  felonies^  except  fel-  See  Whart.  on  £v.  §  955. 

onies  triable  exclusively  in  the  Court  '  Dickenson  v.  Fitchburg,  13  Gray, 

of  Oyer  and  Terminer,  the  person  so  596. 

charged  shall  at  his  own  request,  but  ^  Morrow  v.  State,  48  Ind.  432.   See 

not  otherwise,  be  a  competent  witness.  Donohue  v.  People,  56  N.  Y.  208. 

»  Wheeldon  v.  Wilson,  44  Me.  11;  •  Hall  v.  The  Emily  Banning,  33 

Quimby  t;.  Morrill,  47  Me.  470;  Mc-  Cal.  522.     Infra,  §  685. 

Daniels  v,  Robinson,  26  Vt.  316;  State  *  Stover  v.  People,  56  N.  Y.  315. 

v.  Arnold, 50  Vt.  316;  Grangers.  Bas-  ^  Com.  v,  Scott,   123  Mass.    222. 

sett,  98  Mass.  462 ;  Cowles  o.  Bacon,  See  supra,  §  312. 

21  Conn.  451;  Roberts   o.   Gree,    15  ^  Newman  v.  People,  63  Barb.  630. 

Barb.  449;  Donohue  v.  People,  56  N.  *  Greer  v.  State,  53  Ind.  420.     See 

Y.  208;  Morrow  v.  State,  48  Ind.  432;  Veatch  v.  Stote,  56  Ind.  182.     Infra, 

State  V.  Rugan,  68  Mo.  214  ;  State  v.  §  435  a. 

Thomas,  68  Mo.  605;  People  v.  Rus-  ^^  State  v.  Swain,  68  Mo.  605;  State 

sell,  46  Cal.  121;  People  v.  Rodundo,  v.  Rugan,  68  Mo.  214. 

44  Cal.  558.  839 


§  431.] 


EVIDENGB  IN  GBIMIMAL  OASES. 


[chap.  IX. 


§  480.  A  defendant,  when  thus  sworn,  subjects  himself  to  the 
Party  open  Same  liabilities  on  cross-examination  as  do  other  wit- 
examioa-  nesses.^  Thus  on  a  trial  for  adultery,  where  the  de- 
siune^-  fendant  and  his  alleged  paramour,  being  examined  on 
^^  ^  the  stand,  deny  the  act  charged,  it  is  competent  to 
naises.  cro6s-examine  them  upon  the  intimacy  of  their  mutual 
relations  before  and  after  the  alleged  act ;  and  in  particular  as 
to  their  representations  that  they  were  man  and  wife,  their  resi- 
dence in  the  same  house  nine  months  prior  to  the  reputed  birth 
of  a  child,  and  other  criminating  circumstances.^  The  defend- 
ant may  be  even  cross-examined  on  the  whole  case,  and  not  sim- 
ply on  what  relates  to  his  examination  in  chief,^  though  this  ex- 
pansion of  the  liberty  of  cross-examination  may  not  be  sustained 
in  those  States  in  which  strict  rules  of  demarcation  in  this  re- 
spect are  maintained.^ 

§  481.  Ordinarily,  as  is  elsewhere  seen,  a  witness  cannot  be 
May  b€  examined  as  to  another  person's  motives.^  It  is  other- 
afto'ws^  wise  with  a  witness's  own  motives,  as  to  which,  when 
motires.  relevant,  he  is  always  open  either  to  examination  or 
cross-examination.  Hence  a  party,  when  examined  as  a  witness, 
may  be  asked  as  to  his  own  motives  or  intentions,  when  these 
are  material.^  Thus  the  defendant,  setting  up  self-defence,  is 
entitled  to  testify  to  the  jury  that  at  the  time  of  the  act  he  be- 
lieved himself  in  danger  of  his  life.^ 


^  State  V.  Wentworth,  G5  Me.  284; 
Marx  17.  People,  68  Barb.  618;  Fra- 
lich  V.  People,  65  Barb.  48  ;  Yaronna 
V,  Socarros,  8  Abb.  N.  Y.  Fr,  802; 
Anable  v,  Anable,  24  How.  N.  Y.  Pr. 
92 ;  Brubacker  v.  Taylor,  76  Penn.  St. 
88 ;  Roddy  v.  Finnegan,  43  Md.  490 ; 
Brown  v.  State,  60  6a.  210 ;  State  v. 
Clinton,  67  Mo.  880 ;  Burden  v.  People, 
26  Mich.  162;  State  v.  Fay,  48  Iowa, 
651;  State  V.  Huff,  11  Nev.  17;  State 
V.  Harrington,  12  Nev.  125. 

*  Com.  V.  Curtis,  97  Mass.  574.  In- 
fra, §  482. 

*  Livingston  v.  Eeech,  84  N.  Y. 
Sup.  Ct  547.  See  Holbrook  o.  Mix, 
1  £.  D.  Smith,  154. 

«  Com.  V.  Nichols,  114  Mass.  285; 

840 


Com.  V.  ToUiver,  119  Mass.  812;  Ma- 
lone  V,  Dougherty,  79  Penn.  St.  46. 
Compare  comments  of  Bradley,  J., 
Rea  V.  Missouri,  17  Wall.  542>51. 

*  Infra,  §  456. 

•  Wheeldon  v.  Wilson,  44  Me.  1 ; 
Quimby  v.  Morrill,  47  Me.  470 ;  Law- 
ton  V,  Chase,  108  Mass.  241 ;  Snow  v. 
Paine,  114  Mass.  520;  People  v.  Pease, 
27  N.  Y.  45 ;  Thurston  v,  Cornell,  88 
N.  Y.  281 ;  Fiedler  v.  Darrin,  50  N. 
Y.  487 ;  Kerrains  v.  People,  60  N.  Y. 
221 ;  Babcock  v.  People,  15  Hun,  847; 
Greer  v.  State,  58  Ind.  520;  White  v. 
State,  58  Ind.  595 ;  People  v.  Farrell, 
81  Cal.  576.  See  WharU  on  Hom. 
§520. 

Y  State  0,  Harrington,  12  Nev.  125. 


CHAP.  IX.] 


DEFENDANTS  AS  WITNESSES. 


[§  482. 


§  482.  If  a  defendant  offers  himself  as  a  witness  to  disprove  a 
criminal  charge,  can  he  excuse  himself  from  answering  ^^  cannot 
on  the  ground  that  by  so  doinsc  he  would  criminate  avoid  reie- 

^  ,  ,  •'  °  "  ,  rant  ques- 

himself  ?     This  question  has  been  much  agitated  since  tions  on 
the  passing  of  the  enabling  statutes;  and  the  general  that  the 
conclusion  is,  that  so  far  as  concerns  questions  touching  trooid' 
the  merits,  the  defendant,  by  making  himself  a  witness  ^^^^^'Q*^* 
as  to  an  offence,  waives  his  privileges  to  all  matters  connected 
with  the  offence.^    It  has  been  ruled  also  that,  to  affect  his  cred- 
ibility, he  may  be  asked  whether  he  has  been  in  prison  on  other 
charges,^  and  whether  he  has  suborned  testimony  in  the  par- 
ticular case  ;  ^  though  where  there  is  no  statute  permitting  such 
inquiries,  and  where  the  evidence  does  not  go  to  motive  or  bias, 
answers  as  to  collateral  crimes  should  not  be  coerced.^ 


See  Whart.  Grim.  Law,  8th  ed.  §  491. 
Infra,  §  459. 

A  party,  however,  cannot  be  ad- 
mitted to  prove  his  intent  so  as  to 
vary  the  terms  of  a  docament  by 
which  he  is  bound.  Dillon  v.  Ander^ 
son,  48  N.  Y.  281 ;  Harrison  v.  Eirke, 
88  N.  Y.  Sup.  Ct.  896. 

^  State  V,  Wentworth,  66  Me.  384 ; 
Stote  V.  Ober,  62  N.  H.  469 ;  Com. 
9.  Lannan,  18  Allen,  668;  Com.  v. 
Mullen,  97  Mass.  646;  Com.  v.  Curtis, 
97  Mass.  674;  Com.  v.  Morgan,  107 
Mass.  199 ;  Com.  v,  Nichols,  114  Mass. 
286;  Com.  v,  ToUiver,  119  Mass.  800; 
Bordick  v.  People,  68  Barb.  61 ;  Fra- 
lich  V.  People,  66  Barb.  48 ;  McGarry 
9.  People,  2  Lansing,  227;  Brandon 
V.  People,  42  N.  Y.  265 ;  Connors  v. 
People,  60  N.  Y.  240 ;  Sute  v.  Fay, 
48  Iowa,  661 ;  State  v.  Huff,  11  Nev. 
17;  Barber  v.  State,  18  Fla.  676. 
See,  however,  People  o.  McGungill, 
41  Cal.  429. 

s  Com.  V.  Bonner,  97  Mass.  687. 
See  conira,  Farley  v.  State,  67  Ind. 
381.    See  infra,  §  474. 

*  Martineau  v.  May,  18  Wis.  64. 

^  People  V.  Thomas,  9  Mich.  821 ; 
Gale  o.  People,  26  Mich.  167.    See, 


however,  State  9.  Ober,  62  N.  H.  469; 
Clark  V,  Reese,  86  Cal.  89.  French 
v.  Venneman,  14  Ind.  282.  See  infra, 
§468. 

In  McGarry  v.  People,  2  Lans.  227 
(infra,  §  470),  Johnson,  P.  J.,  said:  — 

"  He  (the  defendant)  was  a  volun- 
teer witness  under  the  provisions  of 
chapter  678  of  the  Laws  of  1869.  He 
was  not  only  a  volunteer,  but  had 
taken  the  necessary  oath  to  enable 
him  to  testify,  *  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the 
truth,'  upon  the  whole  issue  of  traverse 
between  himself  and  the  People.  He 
could  not  have  been  compelled  to  give 
evidence  at  all;  but  when  he  made 
himself  a  witness,  under  the  privilege 
conferred  upon  him  by  this  statute,  he 
waived  the  constitutional  protection 
in  his  favor,  and  subjected  himself  to 
the  peril  of  being  examined  as  to  any 
and  every  matter  pertinent  to  the 
issue.  Any  other  construction  would 
render  this  statute  the  most  effectual 
shield  to  crime  and  criminals  which 
could  possibly  be  devised."  McGarry 
V.  People,  2  Lansing,  227,  282  (John- 
son, P.  J.  1870).  In  Brandon  v.  Peo- 
ple, 42  N.  Y.  266,  decided  in  1870, 

841 


§  432.]                        EVIDENCE  IK  CRIMINAL  CASES.  [CHAP.  IX. 

Questions  as  to  adultery,  when    this  is  at  issue,  are  to  be 
treated  as  are  questions  as  to  any  other  crime.^ 

the  law  was  thus  stated  :  *'  The  de-  law,  this  gave  greater  weight  to  her 
fendant  invokes  the  aid  of  the  legal  narration  than  if  she  had  placed  her 
principle,  that  on  a  criminal  trial  the  simple  declaration  before  the  jury, 
character  of  the  defendant  cannot  be  unaccompanied  hy  her  oath.  She 
attacked  hy  the  public  prosecutor,  un-  cannot  claim  the  advantages  of  the 
less  the  defendant  himself  first  draws  position  of  a  witness,  and  at  the  same 
it  into  controversy,  and  that  although  time  avoid  its  duties  and  responsibili- 
the  defendant  here  may  have  been  a  ties.  If  one  so  testifying  should  tes- 
thief,  she  is  nevertheless  entitled  to  be  tify  to  a  wilful  falsehood  on  a  material 
judged  by  the  same  rules  of  evidence  point,  I  cannot  doubt  that  the  offence 
and  of  law,  which  are  applied  to  the  would  be  perjury.  The  character  of 
most  virtuous  person.  These  prin-  party  in  Uie  same  case  would  afford 
ciples  are  quite  correct.  1  Whart.  no  defence  to  such  an  accusation.  In 
Am.  Cr.  Law,  5th  ed.  p.  824;  5  Par-  the  minor  effect  of  being  subject  to 
ker  Cr.  R.  105.  The  defendant,  how-  a  like  cross-examination  with  other 
ever,  appeared  before  the  court  be-  witnesses,  the  rule  is  the  same.  The 
low  in  a  double  capacity,  —  that  of  an  question  was  a  proper  one,  and  no 
accused  party  on  trial,  and  that  of  a  suggestion  of  privilege  being  made, 
witness.  As  an  accused  party  on  trial,  the  objection  was  properly  overruled, 
she  was  entitled  to  the  application  of  The  question  in  Newcomb  v,  Griswold 
the  rule,  that  her  character  could  not  (24  N.  Y.  R.  298)  was  entirely  dif- 
be  attacked  unless  she  herself  opened  ferent  from  the  present.  There  was 
the  question.  She  had  the  benefit  of  no  question  of  an  actual  conviction 
it,  as  the  district  attorney  opened  and  here;  and  the  point  whether  the  of- 
closed  his  case  without  allusion  to  her  fence  eonld  be  proved  by  a  verbal 
character.  She,  however,  chose  to  answer,  or  whether  the  record  should 
avail  herself  of  the  statute  of  1869,  be  introduced,  did  not  arise.  The 
which  permitted  her  to  make  herself  defendant  was  inquired  of  simply 
a  '  competent  witness '  in  the  case,  whether  she  had  before  been  arrested 
She  was  not  compelled  to  take  this  for  theft.  Neither  was  the  attention 
position,  the  statute  declaring  that  the  of  the  court  or  of  the  opposite  counsel 
failure  to  testify  should  not  create  called  to  the  question  of  the  manner 
any  presumption  against  her.  Stat,  of  proof,  by  record  or  otherwise." 
supra.  She  elected,  however,  to  make  In  Connors  v.  People,  50  N.  Y.  240, 
herself  a  witness.  She  became  and  the  defendant  was  asked  on  cross-ez- 
was  a  competent  witness.  For  this  amination,  '*  How  many  times  have 
purpose  she  left  her  position  as  a  de-  you  been  arrested  ?  "  This  was  ob- 
fendant,  and,  while  upon  the  stand,  jected  to,  on  the  ground  that  the  Con- 
was  subject  to  the  same  rules,  and  stitution  provides  that ''no  man  can  be 
called  upon  to  submit  to  the  same  compelled  to  be  a  witness  against  him- 
tests,  which  could  by  law  be  applied  self,"  though  there  was  no  claim  of 
to  other  witnesses.  Her  statements  privilege.  The  objection  was  held  to 
were  made  to  the  jury  under  the  have  been  properly  overruled,  on  the 
solemnity  of  an  oath.    In  theory  of  authority  of  the  Brandon  case.     The 

^  Com.  v.  Curtis,  97  Mass.  574. 
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CHAP.  IX.] 


DEFENDANTS  AS  WITNESSES. 


[§  438. 


Whether  a  defendant  waives  his  privilege  as  to  professional 
communications  is  hereafter  discussed.^ 

§  433.  A  defendant,  when  a  witness,  may  be  contradicted  as 
to  matters  material  to  the  issue  ;  ^  hut  not  as  to  matters  „^  _.„ . 

'  He  may  be 

ooUateral.'    So,  as  we  have  seen,  he  may  be  contra-  contradict- 

,     •  "^  .  ed  on  ma- 

dieted  by  proof  of  prior  inconsistent  statements,^  and  teriai 


court  said :  "If  he,"  the  defendant, 
**  gives  evidence  which  bears  against 
himself,  it  results  from  his  voluntary 
act  of  becoming  a  witness^  and  not 
from  compulsion.  His  act  was  the 
primary  cause,  and  if  that  was  volun- 
tary, he  has  no  reason  to  complain." 

People  V.  Casey,  72  N.  Y.  393,  af- 
firms the  two  preceding  cases  just 
cited.  People  v.  Brown,  72  N.  Y. 
571,  is  distinguished  by  the  fact  that 
the  defendant  here  set  up  privilege, 
and  this  privilege  was  sustained  by 
the  court.  In  the  course  of  his  opin- 
ion Church,  C.  J.,  said:  "I  am  of 
the  opinion  that  the  cross-examination 
of  persons  who  are  witnesses  in  their 
own  behalf,  when  on  trial  for  criminal 
offences,  should  in  general  be  limited 
to  matters  pertinent  to  the  issue,  or 
such  as  may  be  proved  by  other  wit- 
nesses." See  examination  of  these 
cases  in  19  Alb.  L.  J.  pp.  343,  388. 

In  Crapo  v.  People,  76  N.  Y.  288; 
19  Alb.  L.  J.  200,  the  prisoner  was 
required  to  answer,  under  objection, 
the  question,  whether  he  had  been  ar- 
rested for  bigamy?  This  was  held 
error  by  the  Court  of  Appeals,  al- 
though the  witness  did  not  claim  his 
privilege.  It  did  not,  so  it  was  held, 
tend  to  impair  the  credibility  of  the 
prisoner  as  a  witness.  Brandon's  case, 
42  N.  Y.  265,  and  Connors's  case, 
50  Ibid.  240,  distinguished.  «<  Ques- 
tions as  to  collateral  matters  tending 
to  impeach  the  witness's  credibility 
are  admissible.  Parkhurst  v.  Lowten, 
2  Swanston,  216.  This  reason  for 
allowing  collateral  inquiries  of  this 
nature,  that  otherwise  the  People  may 


be  surprised  by  the  unexpected  ap- 
pearance of  a  strange  witness  (2  Phil, 
on  Ev.  943,  5th  Am.  ed.),  does  not 
apply  to  the  case  of  the  accused  giv- 
ing testimony  in  his  own  case.  Col- 
lateral questions,  not  necessarily  tend- 
ing to  impeach  the  witness's  credibil- 
ity, have  uniformly  been  excluded. 
People  V,  Genung,  11  Wend.  19.  The 
single  fact  that  the  witness  has  been 
complained  of  and  held  for  trial  for 
the  commission  of  a  crime,  does  not 
affect  his  moral  character  (People  v. 
Gay,  7  N.  Y.  378),  because  he  is  pre- 
sumed innocent  till  convicted. "  Fol- 
ger  and  Earl,  JJ.,  dissenting.  S.  C, 
15  Hun,  269. 

A  defendant,  when  a  witness  on  an 
indictment  for  rape,  cannot  be  asked 
whether  he  had  previously  visited 
houses  of  ill-fame.  Gifford  v.  People, 
87  111.  210.  But  where  the  question 
put  on  cross-examination  is  as  to  a 
matter  which  the  prosecution  could 
put  in  evidence  as  part  of  its  case, 
then  the  defendant  is  not  in  any  view 
privileged  from  answering.  The  de 
fendant  may  therefore  be  compelled 
to  answer  as  to  whether  he  did  not 
commit  certain  other  crimes  which  are 
part  of  a  system  with  that  under  trial 
State  V,  Wentworth,  65  Me.  234; 
Com.  V.  Nichols,  114  Mass.  285.  Su- 
pra, §  32. 

1  Infra,  §  499. 

3  Fralich  v.  People,  65  Barb.  48; 
State  V.  Home,  9  Kans.  119.  Supra, 
§429. 

•  Marx  V,  People,  63  Barb.  618. 
See  infra,  §  484. 

«  Supra,  §§  429-31 ;  infra,  §  482 ; 
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§  435.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  IX. 

poiDto  and  thifl  Without  previously  questioning  him  as  to  such 
impeadied.  statements.^  His  character  for  truth  and  veracity  may 
be  impeached,^  and  his  testimony  may  be  commented  on  by 
counsel  to  the  same  effect  as  the  testimony  of  other  witnesses.' 

§  434.  A  party  who  has  been  examined  in  his  own  behalf 
^  may  be  reexamined  in  rebuttal  of  the  prosecution's  tes- 

reexam-  timony,^  and  may  be  called  to  contradict,  under  the 
usual  limitations,  testimony  offered  on  his  own  side,^  or 
to  explain  ambiguities  in  his  own  testimony.^  And  it  is  held 
in  New  York  that  he  may  be  asked  by  his  counsel  whether  he 
was  guilty  of  an  offence  of  which  he  is  shown  by  the  record  to 
have  been  convicted  in  another  State.^  His  credit,  like  that  of 
all  other  witnesses,  is  for  the  jury.^ 

§  435.  In  most  States  it  is  provided  by  the  enabling  statute 
A  failure  ^^^  ^  failure  by  the  defendant  to  offer  himself  as  a  wit- 
€HD  part  of  ness  is  not  to  be  taken  as  a  presumption  against  him. 
fendant  to  Independently  of  such  provisions,  it  is  proper  for  the 
self  as  a  court,  in  all  cases  where  the  defendant  declines  to  avail 
noucoi'  himself  of  the  right  of  testifying,  to  hold  firmly  to  the 
apresum* -  P^^^^^^  *^*^  ^^  inference  is  to  be  drawn  against  him 
^iUBt  from  such  omission.  Otherwise,  exposing  himself  to 
this  ordeal  will  become  obligatory,  and  there  will  be  a 
practical  abrogation  of  the  great  constitutional  and  juridical  prin- 
ciple that  no  man  is  to  be  compelled  to  criminate  himself.  Fol- 
lowing this  view,  it  has  been  held  error  for  the  judge  trying  the 
case  to  decline  to  charge  the  jury  that  no  presumption  is  to  be 
drawn  from  such  withholding.^    And  it  has  been  held,  under 

Brubacker  v.  Taylor,   76  Penn.   St  People  v,  Crapo,  76  N.  T.  288 ;  Rust 

8S ;  Woods  v.  State,  68  Ind.  853.  v,  Shackleford,  47  6a.  538. 

1  Infra,  §  483 ;  Ereiter  v.  Bomber-  *  Hildreth  v.   Shepard,  65    Barb. 

ger,    2  Weekly  Notes,   685.      Com-  265.     See  infra,  §  493. 

pare  supra,  §  429;  Foster,  in  re,  44  *  Cousins  v.  Jackson,  52  Ala.  262. 

Vt.  570;  Laramore  v,  Minish,  43  Gra.  ^  Sims  v,  Sims,  75  N.  T.  466.     In- 

282.  fra,  §  596  a. 

*  Com.  V,  Bonner,  97  Mass.  587.  ^  Supra,  §  429;  State  v.  Stewart, 
Infra,  §  486.  But  general  inquuries  9  Ney.  180;  Brown  v.  State,  60  Ga. 
into  moral  character  are  precluded.  210. 

Fletcher  9.  State,  49  Ind.  124.  Supra,        *  State  v.  Cameron,  40   Vt.  555; 

§432;  infra,  §487.  Beavers  v.   State,  58  Ind.  530;  Mc- 

'  State    V.    Harrington,    12    Nev.  Eenzie  v.  State,  26  Ark.  334  ;  People 

125.  V.  Tyler,  36  Cal.  522.     See  State  v, 

*  Donohue  v.  People,  56  N.  Y.  208;  Grebe,  17  Eans.  458. 
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CHAP.  IX.]  DEFENDANTS  AS  WITNESSES.  [§  435  a. 

snch  circumstances,  error,  if  the  court;,  against  the  defendant's 
objection,  permit  the  counsel  for  the  prosecution,  in  addressing 
the  jury,  to  comment  on  the  omission  as  a  circumstance  against 
him,  or  a  fact  to  be  considered  in  determining  the  case.^ 

In  Maine,  however,  it  is  held  that  the  judge,  in  his  charge  to 
the  jury,  may  call  their  attention  to  the  fact,  and  to  instruct 
them  that  it  is  a  circumstance  for  their  consideration.^  And  in 
Vermont,  while  it  is  held  proper  to  instruct  the  jury  that  the 
fact  that  the  defendant  has  not  offered  himself  as  a  witness  is 
not  to  be  received  as  a  presumption  against  him,  it  is  intimated 
that  it  would  be  attempting  impossibilities  to  say  that  the  fact 
is  not  to  be  taken  into  consideration  at  all.^  But  ordinarily  it 
is  the  duty  of  the  court,  if  the  question  arises,  to  instruct  the 
jury  that  the  defendant's  abstention  affords  no  inference  against 
him.^ 

§  485  a.  By  some  statutes  counsel  are  prohibited  from  making 
any  argument  or  comment  on  the  silence  of  the  defend- 
ant;  and  in  such  jurisdictions,  if  the  counsel  for  the  counsel  to 
prosecution  call  attention  to  such  silence,  this  is  ground  non-testi- 
f or  new  trial,  even  though  counsel  at  the  time  is  checked  ^^^' 
by  the  court.^    And  new  trials  will  be  granted,  even  in  States 
where  counsel  are  not  so  prohibited,  if  the  court  permit  such 

^  Infra,  §  435  a.  '<  The  absolute  exemption,  secured 
'  State  o.  Lawrence,  57  Me.  574  to  the  defendants  by  the  Constitution 
( A  ppleton,  C.J.  1870)  ;  State  V.Bart-  and  laws,  from  being  compelled  to 
lett,  55  Me.  200;  State  v.  Cleaves,  testify,  and  from  having  their  omis- 
59  Me.  298.  sion  to  do  so  used  in  any  way  to  their 
»  State  V.  Cameron,  40  Vt.  555.  detriment,  could  not  be  affected  by 
^  In  a  remarkable  trial  for  murder  superfluous  or  irregular  suggestions 
in  New  York,  it  was  held  that  the  of  their  counsel  in  l^e  heat  of  argu- 
error  of  the  court  in  alluding,  in  its  ment.  That  exemption  could  only  be 
charge,  to  the  omission  of  the  prisoner  waived  by  each  defendant's  own  elec- 
to  testify,  was  cured  by  a  subsequent  tion  to  avail  himself  of  the  statute, 
charge  that  he  was  not  required  to  and  to  go  upon  the  stand  as  a  wit- 
testify,  and  that  there  was  no  infer-  ness."  See  Veatch  v.  State,  56  Ind. 
ence  to  be  drawn  against  him  from  584,  where  it  was  held  error  to  in- 
the  fact  of  his  not  having  testified,  struct  a  jury  that  persons  <<inter- 
Buloff  o.  People,  45  N.  T.  213;  affl  ested  are  not  usually  as  honest  and 
S.  C,  5  Lansing,  261.  See  comments  candid  as  one  not  so." 
in  19  Alb.  L.  J.  428.  »  Long  v.  State,  56  Ind.  182.     Su- 

Jn  Com.  V.  Scott,  123  Mass.  239,  pra,  §  429. 
the  court  said:  — 
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comments,  in  the  face  of.  objections  from  the  defence.^  This 
protection,  however,  from  comment,  does  not  apply  to  cases  in 
which  the  defendant,  submitting  himself  as  a  witness,  declines 
to  answer  particular  questions  on  the  ground  of  self-crimination,^ 
or  fails  to  explain  inculpatory  facts."  Nor  is  counsel  prohibited 
from  commenting  on  a  defendant's  appearance  and  manner  when 
testifying.* 

§  436.  In  Michigan,  the  defendant's  statement  is  not  under 
Distinctive  Oath.  It  is  Optional  with  him  whether  he  will  avail 
linMrt?cu'  hiniself  of  the  privilege  of  making  any  statement  at  all. 
lar  states.e  j|  jj^  decline  making  any  statement,  no  inference  is  to 
be  drawn  against  him  for  the  omission.  The  jury  "  are  not  to 
be  precluded* by  any  artificial  rule  from  giving  full  weight  to 
every  consideration,  or  to  any  feature  of  such  statement  which 
may  tend  in  any  way  to  produce  belief  or  disbelief,  either  of  the 

statement  itself,  or  of  the  evidence  of  witnesses  to  which  it  re- 
lates." 0 

It  is  proper  to  tell  the  jury,  that  in  "  weighing  the  credit  due 
to  the  statement,  they  ought  to  consider  it  in  connection  with  all 
the  facts  proved  to  their  satisfaction,  and  with  all  the  testimony 
and  all  the  circumstances  of  the  case.  Such  a  statement,  not 
being  under  oath,  and  being  under  very  strong  temptation  to 
favor  himself,  should  be  subjected,  at  least,  to  all  the  scrutiny  to 

1  Ruloff  V.  People,  45  N.  Y.  21S;  the  defendant.     Calkins  v.  State,  18 

Crandall  V.  People,  2  Lansing,   309;  Oh.  St.  S66. 

Ormsby  v.  People,  63  N.  Y.  472;  Dai-  «  State  i?.  Ober,  52  N.  H.  459 ;  cit- 

ly  V.  State,  28  Ind.   285;  People  o.  ing  Com.  v.  Mullen,  97  Mass.  547. 

Tyler,  36  Cal.  622;  People  v.  Brown,  •  Stover  ».  People,  66  N.  Y.  815. 

58  Cal.  66.  «  Huber  v.  State,  57  Ind.  341.    See 

in  Ohio,  where  a  defendant  fore-  19  Alb.  L.  J.  429. 

bore  to  testify  in  his  own  behalf,  and,  *  See  a  sketch  of  these  statutes  in 

during  the  argument,  after  closing  of  8  Cent  L.  J.  No.  49,  p.  782. 

the  evidence,  contradicted  the  counsel  In  the  United  States  courts,  when 

for  the  prosecution  on  a  question  of  there  is  no  rehabilitating  federal  stat- 

fact,  in  the  hearing  of  the  jury,  where-  ute,  a  defendant  in  a  criminal  case 

upon  the  counsel  said  to  the  defend-  cannot  testify  in  his  own  behalf,  al- 

ant,  **  You  had  an  opportunity  to  tes-  though  by  statute  his  testimony  is  ad- 

tify  in  this  case  and  did  not  do  so;"  missible  in  the  courts  of   the   State, 

this  was  held  to  be  no  ground  for  a  U.  S.  v.  Hawthorne,  1  Dill.  422. 

new  trial,  though  the   Ohio  statute  *  De  Foe  o.  People,  22  Mich.  224 

provides  that  refusal  to  testify  shall  —  Christiancy,  J.,  1871.      Supra,  § 

not  be  used  as  a  presumption  against  427. 
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which  sworn  testimony  is  subject."  ^      The  statement  is  tech- 
nically evidence  against  a  defendant  when  involving  admissions.^ 

The  Florida  Act  of  1865  provides  that  the  defendant  may, 
tinth  leave  of  courts  make  a  statement  under  oath  before  the  jury. 
Under  this  act  it  has  been  held  error  for  the  court,  after  such 
statement  made,  to  chaise  the  jury  that  they  ^'  cannot  take  such 
statement  into  consideration  as  evidence."  For,  under  the  act, 
the  court  has  only  to  determine  whether  the  defendant  is  to 
make  the  statement;  the  jury  may  attach  to  the  statement  such 
weight  as  they  think  due.*  Under  the  Act  of  1870,  the  de- 
fendant, by  making  a  sworn  statement,  does  not  become  a  wit- 
ness, nor  subject  to  the  liabilities  of  witnesses.^ 

§  437.  Bushand  and  wife  cannot,  under  the  statutes,  when  not 
specifically  included,  be   called  as  witnesses  for  each  «  v    ^ 
other,  except  in  the  usual  case  of  violence.     They  are  and  wife 
excluded  on  grounds  of  public  policy  ;  and  the  statutes  ed  by  sut- 
do  not  touch  this  question  when  they  only  relieve  from   "^' 
the  exclusion  attached  t6  parties.^ 

§  438.  Co'defendanU  may,  under  the  statutes,  be  vnt-  ^^^^'^If* 
nesses  for  each  other.^  defend- 

It  is  otherwise  at  common  law.^ 


ants. 


H.    ACCOMPLICES  AND  CO-DEFENDANTS. 

§  439.  An  accomplice  is  a  competent  witness  for  the  prosecu- 
tion,® although  his  expectation  of  pardon  depends  upon   Accom- 
the  defendant's   conviction,®  and  although  he  is  a  co-  petentfor 
defendant,  provided  in  the  latter  case  his  trial  is  severed   Sm^^^' 


^  Christiancy,  J.,  People  o.  Jones, 
24  Mich.  217  (1872). 

*  People  V.  Arnold,  40  Mich.  710. 

*  Barber  v.  State,  18  Fla.  675. 
«  Miller  v.  SUte,  15  Fla.  591. 

*  Supra,  §400. 

*  State  v.  Gigher,  23  Jowa,  818. 

V  U.  S.  V,  Clements,  8  Hughes,  509. 
Infra,  §  445.  For  constructions  at- 
tached to  defendant's  testimony,  in 
cases  of  homicide,  where  he  sets  up 
self-defence,  see  Burdick  v.  People, 
58  Barb.  51.  Com.  v.  Woodward,  102 
Mass.  159. 

8  Gilb.  £v.    186;   1  Hale,  808;  2 


Hawk.  P.  C.  46,  s.  94;  Willes,  428; 
Nixon  V.  People,  5 'Park.  C.  R.  119; 
Mackesey  v.  People,  6  Park.  C.  R. 
114;  Lindsay  v.  People,  63  N.  Y.  143; 
State  V.  O'Brien,  8  Yroom,  414;  State 
V.  Hudson,  50  Iowa,  157.  Compare 
U.  S.  V.  Henry,  4  Wash.  C.  C.  428 ; 
U.  S.  V.  McKee,  3  Dill.  546 ;  State  v. 
Stanley,  48  Iowa,  221;  People  v.  Gib- 
son, 58  Cal.  601 ;  Carroll  v.  State,  5 
Neb.  81 ;  Lee  v.  State,  51  Miss.  566. 
*  B.  V.  Tonge,  Eel.  18;  State  v. 
Cook,  28  La.  An.  45,  and  cases  ched 
supra. 
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from  that  of  the  defendant  against  whom  he  is  offered.^  Ac- 
cording to  the  English  practice,  as  detailed  by  Mr.  Roscoe,'  it 
is  not  a  matter  of  course  to  admit  an  accomplice  to  give  evidence 
on  the  trial,  even  though  his  testimony  has  been  received  by  the 
committing  magistrates ;  but  an  application  to  the  court  for  the 
purpose  must  be  made.^  The  court  usually  considers  not  only 
whether  the  prisoners  can  be  convicted  without  the  evidence  of 
the  accomplice,  but  also  whether  they  can  be  convicted  with  his 
evidence.  If,  therefore,  there  be  sufficient  evidence  to  convict 
without  his  testimony,  the  court  will  refuse  to  allow  him  to  be  ad- 
mitted as  a  witness.  So  if  there  be  no  reasonable  probability  of  a 
conviction  even  with  his  evidence,  the  court  will  refuse  to  admit 
him  as  a  witness.  Thus  where  several  prisoners  were  committed 
as  principals  and  several  as  receivers,  but  no  corroboration  could 
be  given  as  to  the  receivers  against  whom  the  evidence  of  the 
accomplice  was  required,  Gumey,  B.,  refused  to  permit  one  of  the 
principals  to  become  a  witness.^    The  same  distinction  has  been 

• 

^  B.  V.  Gerber^T.  8c  M.  647;  Noyes  P.,  R.  o.  Arundel,  4  Cox  C.  C.  260 

V.  State,  40  N.  J.  L.  (12  Yroom),  —  Patteson. 

429.  Two  females  being  jointly  indicted 

''It  makes  no  difference  whether  at  the  assizes  for  felony,  the  jury, 

the  accomplice  has  been  convicted  or  not  ag;reeing,  was  discharged  by  the 

not,  or  whether  he  be  joined  in  the  judge  from  giving  a  verdict.     At  a 

same  indictment  with  the  prisoner  to  subsequent  assize,  one  was  again  put 

be  tried  or  not ;  provided  he  be  not  on  her  trial,  and  the  other  admitted 

put  upon  his  trial  at  the  same  time,  to  give  evidence,  without  having  with- 

Hawk.  P.  C.  b.  2,  c.  46,  s.  90.  Where  drawn  her  plea  of  not  guilty,  and  a 

A.,  B.,  C,  and  D.  were  indicted  to-  nolle  prosequi  not  having  been  entered, 

gether,  after  plea,  and  before  they  It  was  held  that  she  was  a  competent 

were  given  in  charge  to  the  jury,  Wil-  witness.    Winsor  v.  B.  (in  error),  7 

liams,  J.,  allowed  D.  to  be  removed  B.  8c  S.  490  —  Ezch.  Cham, 

from  the  dock  and  examined  as  a  wit-  *  Boscoe  Crim.  £v.  8th  ed.  127. 

ness  against  his  associates.     B.  v.  Grer-  *  1  Phill.  £v.  28,  9th  ed. 

ber,  T.  8c  M.  647."      And  see  B.  v.  ^  B.  o.  Mellor,  Staff.  Sum.  Ass.  1833. 

Gallagher,  13  Cox  C.  C.  61.  Soin  B.  o.  Saunders,  Wore.  Spr.  Ass. 

Whether   wives    of    co-defendants  1842,  on  a  motion  to  admit  an  accom- 

can  testify  for  each  other  is  already  plice,  Patteson,  J.,  said:   '*I  doubt 

considered,  supra,  §  891.  whether  I  shall  allow  him  to  be  a  wit- 

A  prisoner  who  pleads  guilty  to  an  ness ;  if  you  want  him  for  the  purpose 

indictment,  and  who  has  been  pre-  of  identification  and  there  is  no  cor- 

viously  convicted  of  felony,  is  a  com-  roboration,  that  will  not  do."     In  B. 

petent  witness  against  other  prisoners  v.  Salt,  Staff.  Spr.  Ass.  1843,  where 

charged  in  the  same  indictment.  B.  v.  there  was  no  corroboration  of  an  ac- 

Drury,  3  C.  8c  K.  190  —  Bolfe;  S.  complice,  Wightman,  J.,  refused  to 
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maintained  in  this  country ;  it  being  held  that  the  admission  of 
an  acdomplice  as  a  witness  for  the  prosecution,  upon  an  implied 
promise  of  pardon,  rests  on  the  discretion  of  the  court,  and  not 
exclusively  on  that  of  the  prosecution.^  But  this  limitation  can 
be  properly  applied,  so  far  as  it  requires  the  consent  of  the  court, 
only  in  those  cases  in  which  the  accomplice  is  a  co-defendant ; 
and  even  in  such  cases  the  court  cannot  intervene  so  as  to  ex- 
clude the  accomplice  under  statutes  which  make  co-defendants 
competent  witnesses.^ 

§  440.  An  accomplice  is  a  person  who  knowingly,  voluntarily, 
and  with  common  intent  with  the  principal  offender,  Anaccom- 
unites  in  the  commission  of  a  crime.*     The  cooperation  ?of,^'^ 
in  the  crime  must  be    real,   not    merely   apparent.^  co-worker. 
Hence,  although  a  woman  who  cooperates  voluntarily  with  others 
to  produce  an  abortion  on  herself  is  an  accomplice,^  it  is  other- 
wise when  she  is  the  victim  of  force,  fraud,  or  undue  influence.^ 
A  by-stander,  also,  does  not  become  an  accomplice  by  mei-e  ap- 
proval of  a  murder  committed  in  his  presence.^ 

allow  him  to  become  a  witness;  8  Buss.  Greene  (Iowa),  816  ;  Wight  v.  Rind- 
by  Greav.  p.  599,  4th  ed. ;  and  again  skoff,  48  Wis.  844;  and  supra,  §  489. 
in  B.  V.  Sparks,  1  F.  &  F.  888,  where  In  Arkansas  the  question  is  said  to 
the  counsel  for  the  prosecution  applied  be  for  the  discretion  of  the  prosecut- 
for  leave  to  call  an  accomplice  who  ing  attorney.  Runnels  v.  State,  28 
bad  pleaded  guilty,  Hill,  J.,  refused  Ark.  121. 

to  permit  it  until  the  other  evidence  *  See  article  in  19  Alb.  L.  J.  421. 

bad  been  given  in  order  to  see  whether  *  Dunn  v.  People,  29  N.  Y.  528. 

it  was  sufficient  to  corroborate  that  of  That  the  wife  of  an  accomplice  re- 

the  accomplice.      See,  to  same  effect,  quires  corroboration  see  B.  v.  Neal, 

People  V.  Whipple,  9  Cow.  707;  Tay-  7  C.  8c  P.  168. 

lor».  People,  12  Hun,  218.  *  U.  S.  v.  Henry,  4  Wash.  C.  C. 

^  Bay  V.  State,  1   Greene  (Iowa),  428.   That  it  must  be  established  as  a 

816 ;  Wight  v.  Bindskoff,  48  Wis.  844.  reality  see  Matthews  v.  State,  6  Tex. 

'*  An  accomplice  is,  in  all  cases,  a  Ap.  28.   That  participation  in  a  prize- 
competent  witness  for   the  prosecu-  fight  is  not  such  accompliceship  as  to 
tion,  but  whether  in  all  cases  he  shall  require  corroboration  see  B.  v.  Har- 
be  permitted  to  become  a  witness,  and  grave,  5  C.  8c  P.  170. 
thus  earn  an  exemption  from  punish-  *  People  v.  Josslyn,  89  Gal.  898. 
ment  which  is  the  implied  condition  *  Com.  v.  Boynton,  116  Mass.  848; 
of  his  turning  informer,  and  declar-  Dunn  v.  People,  29  N.  Y.  528;  State 
ing  the  whole  truth,  is  in  the  discre-  v.  Hyer,  89  N.  J.  L.  598 ;  Bafferty  v, 
tion  of  the  court  and  of  the  prosecut-  People,  72  111.  87.    See  Com.  v.  Wood, 
ing  officer."    Allen,   J.,  Lindsay  v.  11  Gray,  86;  State  v,  Briggs,  9  B.  I. 
People,  SS  N.  Y.  158.     See  Com.  v.  861. 
Smith,  12  Met  288;  Bay  v.  State,  1  ^  State  v.  Cox,  65  Mo.  29. 
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An  informer^  it  has  been  held,  is  not  technically  an  acoom- 
plice.^  Hence  one  who  purchases  intoxicating  liquor  sold  con- 
trary to  law,  for  the  purpose  of  prosecuting  the  seller  for  an  un- 
lawful sale,  is  not  an  accomplice,  so  as  to  require  distinct  corrob- 
oration as  such;  though  the  jury  should  be  instructed  to  receive 
his  evidence  with  the  greatest  caution  and  distrust.^  But  the 
discredit  of  accompliceship  does  not  attach  to  a  detective  who 
joins  a  criminal  organization  for  the  purpose  of  exposing  it,  even 
though,  in  order  to  aid  in  such  exposure,  he  unites  in  and  ap- 
parently promotes  its  counsels.^  It  is  otherwise  if  he  acted  as  a 
decoy,  in  which  case  his  testimony  is  to  be  rigidly  scrutinized.^ 


^  State  V.  McEean,  36  Iowa,  S4S ; 
People  V.  Farrell,  30  Cal.  316 ;  People 
V,  Barric,  49  Cal.  342. 

*  Com.  V.  Downing,  4  Gray,  29.  See 
Dunn  ».  People,  29  N.  Y.  523 ;  Wil- 
liams V.  State,  55  6a.  391. 

*  Campbell  v.  Com.  84  Penn.  St. 
187;  State  v,  McKean,  36  Iowa,  343. 
See  R.  V.  Bernard,  1  F.  &  F.  240;  B. 
V.  MuUins,  3  Cox  C.  C.  526;  Com. 
V,  Wood,  11  Gray,  86;  Com.  v.  Cohen, 
127  Mass.  28^. 

^  Saunders  v.  People,  38  Mich.  218. 

In  Wright  v.  State,  7  Tex.  Ap.  674, 
Winkler,  J.,  in  delivering  the  opinion 
of  the  court,  said:  **  The  only-  ques- 
tion presented  by  the  record  is  this : 
Is  the  uncorroborated  testimony  of  a 
detective,  of  itself,  sufficient  to  war- 
rant a  conviction?  The  judge  who 
presided  at  the  trial  gave  Uie  jury  the 
following  charge  as  applicable  to  the 
witness  who  testified  against  the  de- 
fendant :  *  If  you  believe,  from  the 
evidence,  that  the  witness  Holden  was 
present  when  the  animal  was  taken 
by  Bragg  Wright,  if  it  was  taken 
by  him,  and  aided,  assisted,  or  en- 
couraged said  Wright  in  taking  said 
animal,  and  his  action  therein  was 
done  with  a  criminal  intent,  you  must 
acquit  the  defendant,  unless  you  find 
that  his  evidence  is  corroborated  by 
other  evidence  connecting  the  defend- 
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ant  with  the  offence  committed,  and 
the  corroboration  is  not  sufficient  if 
it  merely  shows  the  commission  of 
the  offence.  If,  however,  you  believe 
said  witness  was  employed  as  a  detec- 
tive by  the  State  of  Texas,  and  was 
acting  as  such  in  ferreting  out  crime, 
and  his  action  with  the  defendant  at 
the  taking  of  said  animal  was  solely 
for  the  purpose  of  discovering  crime, 
his  evidence  requires  no  corrobora- 
tion ;  if  you  believe  it  sufficient  to  con- 
vict upon,  you  will  receive  it  and  act 
upon  it  the  same  as  any  other  testi- 
mony.' We  are  of  opinion  that  the 
court  did  not  err  in  submitting  the 
testimony  to  the  jury,  or  in  refusing  a 
new  trial  on  the  ground  that  the  ver- 
dict depended  upon  the  testimony  of 
this  witness.  We  are  not  aware  that 
this  precise  question  has  before  been 
presented  to  any  of  the  courts  of  last 
resort  in  this  State.  The  time  allowed 
us  for  investigation  has  afforded  but 
few  cases  in  other  States.  Cole,  J., 
in  State  v.  McKean,  36  Iowa,  343 
(reported  in  2  Green's  Cr.  L.  B.  635), 
in  treating  of  a  similar  subject,  says: 
*  The  authorities  upon  this  question 
are  few;  indeed,  there  is  but  one  case 
we  have  found  in  which  the  point  was 
directly  ruled.  That  case  is  Kex  v, 
Despard,  28  Howell's  State  Trials, 
346,  487.'      There  was  found  some 
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Accompliceship  is  to  be  proved  inferentially ;   the   question 
being  one  of  fact  for  the  jiiry.^ 

§  441.  While,  according  to  the  English  rule,  a  conviction  on 
the  uncorroborated  testimony  of  an  accomplice  is  legal,^  Corrobora- 
the  practice  is  uniform  for  the  judge,  when  the  ques-  q^reTto- 
tion  comes  up,  to  instruct  the  jury  that  unless  the  ac-  sustain. 
complice  be  corroborated  in  such  a  way  as  to  show  the  truth  of 
his  story,  their  duty  is  to  acquit.^  The  true  course  is,  to  use 
the  language  of  Mr.  Justice  Talfourd,*  "  for  judges,  in  the  exer- 
cise of  a  sound  discretion,  to  direct  the  acquittal  of  a  prisoner, 
unless  the  accomplice  be  corroborated  by  evidence  admitting  of 
no  suspicion ;  not  as  to  the  whole  case,  for  then  the  testimony 
would  be  needless,  but  as  to  such  parts  as  satisfactorily  show 
that  he  has  not  fabricated  the  story.  And  he  should  be  con- 
firmed in  some  facts  affecting  the  individuals  whom  he  accuses  ; 
for  example,  by  showing  the  prisoner  and  the  accomplice  to- 
gether under  circumstances  which  were  not  likely  to  have  oc- 
curred unless  there  had  been  concert  between  them ;  ^  because 

difference  between  Despard's  case  and  the  conviction  will  not  be  set  aside, 

the  one  the  judge  was  considering;  though  resting  mainly,  if  not  entirely, 

but  the  judge,  in  deciding  McEean's  on  the  testimony  of  a  detective;  oth- 

case,  said :  '  The  court  left  the  credi-  erwise  the  case  is  one  of  conflict  of 

bility  of  the  witness,  and  the  weight  testimony.' " 

to  be  given  to  his  testimony,  entirely        ^  Com.   v,  Elliott,  110  Mass.  104; 

to  the  consideration  of  the  jury.    Of  Com.  v.  Ford,  111  Mass.  S94;  Com. 

these  they  were  the  proper  judges,  v.  Glover,  111   Mass.  395;  State  v. 

We  do  not  see  how  we  can  interfere  Schlagel,  19  Iowa,  169. 
with  the  action  of   either  court  or        *  See  Atwood's  case,  1  Leach,  464 ; 

jury.'    In  People  v.  Farrell,  SO  Cal.  Durham's  case,  1  Leach,  478 ;  R.  v. 

316,  it  was  held  that  the  rule  that  a  Farlee,  8  C.  &  P.  106. 
defendant  cannot  be  convicted  of  a        *  R.  v.  Dawber,  3  Stark.  84  n. ;  R. 

criminal  offence  on  the  testimony  of  v.  Jones,  2  Camp.  131. 
an  accomplice,  unless  the  same  is  cor-        ^  Dick.  Quar.  Ses.  9th  ed.  504. 
roborated,  does  not  apply  to  a  feigned        *  R.  v.  Farler,  8  C.  &  P.  106;  where, 

accomplice.     On  these  authorities  we  in  a  case  of  night  poaching,  on  9  Geo. 

bold,  in  the  present  case,  that,  first,  4,  c.  69,  s.  9,  the  only  confirmation 

the  court  did  not  err  in  submitting  to  of  the  accomplice*s  testimony  was,  that 

the  jury  the  questions,  as  to  whether  he  and  the  prisoner  were  drinking  to- 

the  witness  Holden  was  an  accomplice  gether  at  a  public  house,  commonly 

or  not;  and  second,  that  the  credibil-  frequented  by  the  prisoner,  and  left 

ity  of  the  witness  being  fairly  sub-  the  house  together  when  shut  up  for 

mitted  to  the  jury,  and  they  having  the  night, 
given  full  credence  to  the  testimony, 
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otherwise  his  whole  narrative  may  be  trae  in  its  circnmstanoes, 
and  abundantly  confirmed,  and  yet  false  as  to  the  alleged  actors. 
But  this  is  a  mere  matter  for  the  discretion  of  the  court ;  and 
there  have  been  instances  where,  on  consideration,  it  has  been 
deemed  proper  to  convict  and  to  execute  prisoners  on  the  evi- 
dence of  an  accomplice  who  was  confirmed  as  to  others  of  the 
party,  but  not  as  to  those  executed."  ^  On  the  other  hand,  in 
a  case  of  great  importance,  where  an  accomplice  swearing  pos- 
itively to  several  prisoners  was  confirmed  as  to  some  and  not  as 
to  others,  Vaughan,  B.,  recommended  the  jury  to  acquit  the  lat- 
ter, and  they  were  accordingly  acquitted,  while  those  as  to  whom 
the  accomplice  was  confirmed  were  convicted  and  executed.^ 
**  You  may  legally  convict  on  the  evidence  of  an  accomplice 
alone,"  said  Alderson,  B.,  to  a  jury,  ^'  if  you  can  safely  rely  on 
his  testimony ;  but  I  advise  juries  never  to  act  on  the  evidence 
of  an  accomplice,  unless  he  be  confirmed  as  to  the  particular 
person  who  is  charged  with  the  offence."  '  *^  I  think  it  would  be 
highly  dangerous,"  said  Gurney,  B.,  shortly  afterwards,  "  to  con- 
vict any  person  of  such  a  crime  (larceny)  on  the  evidence  of  an 
accomplice,  unconfirmed  with  respect  to  the  person  accused."^ 
In  the  United  States,  although  we  have  occasionally  expressions 
to  the  effect  that  technically  an  accomplice's  unsupported  testi- 
mony will  sustain  a  conviction,^  the  rule  is  generally  adopted 

1  R.  V.  Dawber,  8  Stark.  (N.  P.)  Dears.  C.  C.  565,  where  it  was  said 

84;  R.  t;.  Jones,  2  Camp.  188;  R.  v.  that  the  rule  in  the  text  is  not  one  of 

Birkett,  R.  &  R.  252;  R.  9.  Hastings,  <'  law,"  but  of  **  practice."    A  mar- 

7  C.  &  P.  152;  R.  v.  Boyes,  1  B.  &  S.  ried  woman  who  consents  to  her  hns- 

820.  band's  committing  an  unnatural  of- 

3  R.    V,   Fild     8c    others,    Berks  fence  with  her  is  an  accomplice,  and 

Spring  Assizes,  1828.     To  the  same  as  such  her  evidence  requires  confir- 

effect  is  R.  v.  Wells,  M.  &  M.  826;  mation.    R.  v.  Jellyman,  8  C.  &  P. 

R.  V.  Moores,  7  C.  8c  P.  270;  R.  c;.  604.     One  prisoner  who  has  pleaded 

Stubbs,  Dears.  C.  C.  555.    Infra,  §  guilty  will  not  be  allowed  to  be  called  ■ 

442.  as  a  witness  against  another,  until  the 

*  R.  O.Wilkes,  7  C.  8c  P.  272.     So,  judge  has  heard  the  evidence  necessary 

also,  in  Vermont,  State  v.  Potter,  42  to  corroborate  that  of  an  accomplice. 

Vt.  95 ;  and  in  New  York,  People  v.  R.  r.  Sparks,  1  F.  8c  F.  888  —  Hill. 
Haynes,  55  Barb.  450;  88  How.  Pr.        >  Steinham  i;.  U.  S.  2  Paine  G.  C. 

869.  168;  Com.   v.  Price,  10   Gray,  472; 

«  R.  V.  Dyke,  8  C.  8c  P.  261;  and  Stote  v.  Stebbins,  29  Conn.  468;  Peo- 

see  also  R.  o.  Stubbs,  3B  £ng.  L.  8c  pie  v.  Costello,  1  Denio,  58 ;  People 

£q.  552  and  558;  7  Cox  C.  C.  48;  i;.  Davis,  21  Wend.  809;  Brown  v. 
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that  when  a  verdict  is  rendered  exclusively  on  such  testimony  it 
should  be  set  aside  by  the  court,  and  that  it  is  the  duty  of  the 
judge  on  trial  to  advise  the  jury  not  to  convict  on  the  evidence 
of  an  accomplice  who  is  uncorroborated.^  In  Pennsylvania,  by 
statute,  the  uncorroborated  evidence  of  an  accomplice  will  not 
Busfcain  a  conviction.^    And  so  is  it  in  Georgia.^ 

State,  18   Oh.  St.  496 ;   Stocking  v.  44   Ga.  209  ;    George    v.   State,    39 

State,  7  Ind.  826;  Nevill  t;.  State,  60  Miss.  570;  Green  v.  State,  55  Miss. 

Ind.   808;  Johnson  v.  State,  65  Ind.  454;   State  v,  Watson,  31  Mo.  861  ; 

269  ;  Earll  v.  People,   78  111.   829  ;  Craft  v.  State,  8  Kans.  450 ;  State  v. 

State  V.  Brown,  8  Strobh.  508;  Keith-  Bayonne,   28    La.  An.   78  ;   Iryin  v, 

ler  V.  State,  10  S.  &  M.  192;  Dick  v.  State,  1  Tex.  Ap.  801.     See  State  v. 

State,  80  Miss.  598 ;  White  t;.  State,  Eellerman,  14  Kans.  185. 

52  Miss.  216  ;  State  v.  Jones,  64  Mo.  *  Act  of  March  18,  1855. 

891 ;  State  v.  Betsall  11  W.  Ya.  708.  >  Childers  v.  State,  52  Ga.  106. 

In  State  v,  Hyer,  39  N.  J.  L.  598,  it  The  distinction  existing  between  the 
was  said  that  it  is  the  practice  in  our  English  practice  and  that  obtaining 
courts  to  advise  juries  against  con-  in  several  of  the  American  courts  is 
Tiction  on  such  testimony  alone,  and  more  apparent  than  real,  and  may  be 
it  is  unlikely  that  any  judge  in  a  traced  to  the  different  methods  of  re- 
proper  case  would  refuse  to  charge  vision  which  exist  in  England  and 
the  jury,  as  the  circumstances  of  the  among  us.  In  England,  except  on 
case  required ;  still  should  a  judge  questions  reserved  by  the  judge  at 
refuse  so  to  do,  error  could  not  be  the  trial,  the  only  mode  of  revision 
assigned  on  such  refusal,  it  being  at  is  by  an  appeal  to  the  mercy  of  the 
his  discretion.  crown,  by  which,  when  successfal,  the 

^  U.,  S.  V.  Troax,  3  McLean,  224 ;  disgrace  is  not  detached,   but  only 

n.  S.  t;.  Groldberg,  7  Biss.  175;  State  the  penalty  removed.     In  the  United 

V.  Howard,  82  Yt.  880 ;  Com.  v.  Bos-  States,  if  a  conviction  based  solely  on 

worth,  22  Pick.  897;  Com.  v.  Price,  an  accomplice's  testimony  be  obtained, 

10  Gray,  472;   Com.  v.  Snow,   111  the  verdict  would  be   instantly  set 

Mass.  411 ;  Com.  o.  Scott,  128  Mass.  aside,  or  at  all  events,  the  court  in 

222;  Com.  v.  Grant,  Thach.  C.  C.488;  review  would  not  hesitate  to  grant  a 

State  V.  Wolcott,  21  Conn.  272;  Peo-  new  trial.    Among  the  many  advan- 

ple  V.  Evans,  40  N.  Y.  1 ;  People  v.  tages  belonging  to  our  system,  per^ 

Haynes,  55  Barb.  450;  S.  C,  88  How.  haps  one  questionable  practice  may 

Pr.  869;   Carroll  v.  Com.   84  Penn.  have  grown  up,  and  that  is,  of  judges 

St.  107;  Donelly  v.  Com.  6  Weekly  on  trial  reserving  such  points  as  the 

Notes,  104 ;  Stocking  v.  State,  7  Ind.  present,  which  it  might  be  better  for 

826 ;   State  v.  Willis,  9  Iowa,   582  ;  public  example  to  summarily  and  def- 

Statev.  Schlegel,  19  Iowa,  169;  State  initely  meet.     If  the  question  be  still 

0.  Thornton,  26  Iowa,  79 ;   State  v.  open,  it  may  not  be  improper  to  sug- 

Moran,  84  Iowa,  458 ;  People  v,  Jen-  gest  that,  after  all,  the  wiser  and  more 

ness,  5  Mich.  805 ;  People  v.  Schweit-  humane  course  is  always  to  tell  the 

zer,  28  Mich.  801 ;  State  v.  Haney,  2  jury  that  if  the  accomplice  be  uncor- 

Dev.  &  Bat.  890;  State  v.  Hardin,  2  roborated  as  to  the  person  of  the  ac- 

Dev.  &  Bat  407;  Powers  v.  State,  cused,  they  must  acquit. 
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§  442.  The  corroboration  requisite  to  validate  the  testimony 
To  what  of  an  alleged  accomplice  should  be  to  the  person  of  the 
SmmuaT  accused.  Any  other  corroboration  would  be  delusive, 
extend.  since  if  corroboration  in  matters  not  connecting  the  ac- 
cused with  the  offence  were  enough,  a  party  who  on  the  case 
against  him  would  have  no  hope  of  an  escape  could,  by  his 
mere  oath,  transfer  to  another  the  conviction  hanging  over  him- 
self.^  4(  There  may  be  many  witnesses  therefore  who  give  testi- 
mony which  agrees  with  that  of  the  accomplice,  but  which,  if  it 
does  not  serve  to  identify  the  accused  parties,  is  no  corroboration 
of  the  accomplice ;  the  real  danger  being  that  the  accomplice 
should  relate  the  circumstances  truly,  and  at  the  same  time 
attribute  a  share  in  the  transaction  to  an  innocent  person.  It 
may  indeed  be  taken  that  it  is  almost  the  universal  opinion  that 
the  testimony  of  the  accomplice  should  be  corroborated  as  to  the 
person  of  the  prisoner  against  whom  he  speaks."  ^    Where  there 


In  Massachusetts,   in   1877  (Com. 
V.  Scott,  128  Mass.  222),  it  was  de- 
clared to  be  well  settled  that  a  jury 
may  conyict  upon  the  uncorroborated 
testimony  of  an  accomplice  if  it  satis- 
fies them  beyond  a  reasonable  doubt 
of  the  guilt  of  the  defendants.    It 
was  added,  howeyer,  that  it  is  the 
usual  practice  to  advise  the  jury  to 
acquit,  if  there  is  no  other  eyidence ; 
though  if  this  rule  of  practice,  be- 
cause of  its  uniformity,  has  acquired 
the  force  of  a  rule  of  law,  still  there 
is  not  the  same  uniformity  in    the 
practice  as  to  the  kind  of  corrobo- 
ration required.     The  weight  of  the 
corroborating  eyidence,  it  was  held,  is 
for  the  ^ury,  and  when  there  is  such 
eyidence  upon  matters  material  to  the 
issue,  there  is  no  rule  of  law  obliging 
the  judge  to  instruct  the  jury  to  ac- 
quit, unless  there  is  also  corroboration 
of  the  statements  connecting  the  de- 
fendants with  the  crime.    The  court 
cited  Com.   v.   Bosworth,    22   Pick. 
897;  Com.  v.  Brooks,  9  Gray,   299; 
Com.  V,  Price,  10  Gray,  472  ;  Com.  v, 
O'Brien,  12  Allen,  188;  Com.  v.  Lar- 
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rabee,  99  Mass.  418;  Com.  v.  Elliot, 
110  Mass.  104;  Com.  v.  Snow,  111 
Mass.  411. 

^  See  cases  cited,  §  441;  Com.  v. 
Drake,  124  Mass.  21 ;  State  v.  Wol- 
cott,  21  Conn.  271 ;  Carroll  v.  Com. 
84  Penn.  St.  107;  State  w.  Graff,  47 
Iowa,  884 ;  State  v.  Adams,  20  Kans. 
811;  Childers%t?.  State,  52  Ga.  106; 
Middleton  v.  State,  52  Ga.  527;  though 
see  State  v.  Watson,  81  Mo.  861. 

>  Roscoe's  Cr.  Ey.  180;  citing  Pat- 
terson, J.,  in  R.  V.  Addis,  6  C.  &  P. 
888;  and,  again,  in  R.  v.  Kelsey,  2 
Lew.  45;  by  Williams,  J.,  in  R.  v. 
Webb,  6  C.  &  P.  595 ;  by  Alderson, 
B.,  in  R.  V.  Wilks,  7  C.  &  P.  272;  and 
by  Lord  Abinger,  C.  B.,  in  R.  v.  Faiv 
lar,  8  C.  &  P.  106. 

In  the  later  case  of  R.  v.  Stubbs, 
25  L.  J.  M.  C.  16,  Dears.  C.  C.  555, 
Parke,  B.,  said :  **  My  practice  always 
has  been  to  tell  the  jury  not  to  con- 
yict the  prisoner,  unless  the  evidence 
of  the  accomplice  be  confirmed,  not 
only  as  to  the  circumstances  of  the 
crime,  but  also  as  to  the  person  of  the 
prisoner;"  and  Creswell,  J.,  added: 
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is  corroboration  as  to  a  part  only  of  the  defendants,  the  later 
practice,  as  is  elsewhere  seen  more  fully,  is  to  direct  an  ac- 
quittal of  the  defendants  to  whom  the  corroboration  does  not 
extend.^ 

*'  You  may  take  it  for  granted,  that  judge  to  advise  the  jury,  that  it  is  not 

the  accomplice  was  at  the  committal  safe  to  act  on  his  testimony  as  to  the 

of  the  offence,  and  may  he  corrobo-  third  person  in  respect  of  whom  he  is 

rated  as  to  the  facts ;  but  that  has  no  not  confirmed;  for  the  accomplice  may 

tendency  to  show  that  the  parties  ac-  speak  truly  as  to  all  the  facts  of  the 

cased  were  there."  case,  and  at  the  same  time  in  his  cti- 

•What  appears  to  be  required  is,  dence  substitute  the  third  person  for 
that  there  should  be  some  fact  de-  himself  in  his  narratiye  of  the  trans- 
posed to  independently  altogether  of  action." 

the  eyidence  of  the  accomplice,  which,  In  Com.  v,  Scott,  128  Mass.  222, 
taken  by  itself,  leads  to  the  inference  the  goyernment  claimed  and  was  al- 
not  only  that  a  crime  has  been  com-  lowed  to  prove  by  one  Edson,  "that 
mitted,  but  that  the  prisoner  is  impli-  in  the  year  1873  said  Edson,  the  two 
cated  in  it.  Thus  upon  an  indictment  defendants,  and  one  William  Conner,, 
for  receiving  a  sheep  knowing  it  to  formed  a  general  conspiracy  to  rob 
have  been  stolen,  an  accomplice  proved  banks;  that  it  was  a  part  of  their  plan* 
that  a  brother  of  the  prisoner  and  and  understanding  that,  in  their  trav- 
himself  had  stolen  two  sheep,  and  that  els  through  the  country,  they  should 
the  brother  gave  one  of  them  to  the  obtain  information  of  such  banks  as 
prisoner,  who  carried  it  into  the  house  were  insecure  and  feasible  for  rob- 
in which  the  prisoner  and  his  father  bery,  and  should  report  to  each  other 
lived,  and  the  accomplice  stated  where  the  result  of  their  observations ;  that 
the  skins  were  hid.  On  the  houses  in  the  summer  of  1875,  Edson,  who 
of  the  prisoner's  father  and  the  ac-  was  in  the  employ  of  Herring  &  Co., 
complice  being  searched,  a  quantity  of  New  York,  safe-makers,  and  had 
of  mutton  was  found  in  each,  which  been  sent  by  them  to  Northampton  on 
had  formed  parts  of  two  sheep  corre-  business  of  the  company,,  first  in- 
sponding  in  size  with  those  stolen,  and  formed  himself  of  the  practicability  of 
the  skins  were  found  in  the  place  robbing  the  Northampton  National 
named  by  the  accomplice.  Patteson,  Bank,  and  reported  the  same  to  the 
J.,  held  that  this  was  sufficient;  the  defendants  at  Wilkesbarre,  Penn*, 
finding  of  the  mutton  in  the  possession  and  then  furnished  the  defendants 
of  the  prisoner  in  itself  raising  an  with  the  means  of  duplicating  the 
implication  of  guilt  on  his  part,  which  vault  lock ;  that  this  was  done  in  pur- 
the  testimony  of  the  accomplice  con-  suance  of  their  general  conspiracy  be- 
firmed.     R.  v.  Birkett,  8  C.  &  P.  732.  fore  mentioned."     It  was  held  com- 

^  Supra,  §  441.     Thus   in   R.  v.  petent  for  the  government  to  show  the 

Stubbs,   supra,  Jervis,   C.   J.,   said:  whole  history  of  the  robbery  charged, 

'*  There  is  another  point  to  be  noticed:  from  the  inception  of  the  scheme  to 

when  an  accomplice  speaks  as  to  the  its  final  consummation.    The  evidence 

guilt  of  three  prisoners,  and  his  tes-  was  admitted  as  tending  to  prove  the 

timony  b  confirmed  as  to  two  of  them  crime  charged,  and  was  not  rendered 

only,  it  is  proper,  I  think,  for   the  incompetent  because  it  also  tended  to 
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§  448.  Though  an  accomplice,  when  called  as  a  witness  by  the 
Accom-  State,  makes  a  clean  breast,  and  exhibits  all  the  facts  in 
Jntitie?Sr  *^^®  ^^*^®®i  however  criminatory,  he  is  not  in  law  entitled 
pardon.       ^o  pardon ;  nor  can  he  plead  the  fact  that  his  testimony 

proye  the  commission  of  other  crimes,  fact  that  Williams,  a  director  of  the 
Com.  V.  Choate,  105  Mass.  451.    For  bank,  met  Conner,  one  of  the  con- 
the  same  reason,  the  testimony  of  Ed-  spirators,  and  had  negotiations  with 
son  as  to  the  acts  of  the  defendants  and  him  relattye  to  the  return  of  the  stolen 
their  co-conspirators,  in  making  prep-  property,  was  competent,  and  the  fact 
arations  for  carrying  out  the  robbery  that  Edson  took  him  to  see  Conner 
was  held  competent.  There  being  evi*  was  admissible  as  a  part  of  the  trans- 
dence  sufficient  to  be  laid  before  the  action,  as  tending  to  corroborate  Ed- 
jury  to  prove  the  conspiracy,  as  to  son's  testimony,  that   he    and  Con- 
which  the  presiding  justice  was  in  the  ner  were  members  of  the  conspiracy, 
first  instance  to  determine,  it  was  held  The  testimony  of  a  witness  called  by 
proper  for  the  government  to  put  in  the  government,  that  about  two  days 
evidence  any  acts  of  the  sevend  con-  before  the  robbery  he  sold  to  two  men 
spirators  in  furtherance  of  the  common  in  Springfield  a  pair  of  drawers  and 
purpose  of  the  conspiracy,  either  be-  some  socks,  like  those  left  by  the  rob- 
fore  or  after  the  robbery  was  commit-  hers  in  the  cashier's  house  (which  was 
ted.   Accordingly,  Edson  having  testi-  entered  for  the  purpose  of  securing 
fied  without  objection  that  a  few  days  the  keys  of  the  bank),  was  competent, 
after  the  robbery  he  met  the  other  there  being  evidence  tending  to  show 
conspirators   on   business   connected  that  these  two  men  were  the  defend- 
with  the  robbery,  the  government  was  ants.    Edson  testified,  without  objec- 
permitted  to  show  by  him  that  the  tion,  that  in  August,  preceding  the 
conspirators  had  previously  arranged  robbery,  he  met  the  defendant  Dun- 
for  calling  such  meetings  by  means  of  lap  at  Wilkesbarre,  for  the  purpose 
**  personals  "  in  the  New  York  Herald,  of  conferring  together  in  regard  to 
and  that  this  meeting  was  called  by  a  the  robbery.    The  government  intro- 
*'  personal "  inserted  by  him,  in  reply  duced,  against  the  defendant's  objec- 
to  which  another  was  inserted  by  Con-  tion,  the  register  of  the  *'  Wyoming 
ner.    The  insertion  of  these   **per-  Valley  House,"  of  Wilkesbarre,  and 
sonals  "  were  acts  of  two  of  the  con-  Edson  testified  to  his  own  signature 
spirators  in  carrying  out  the  purpose  therein,  under  date  of  August  5, 1875, 
of  the  conspiracy,  and  were  thus  com-  and  that  of  Dunlap,    under  the  as- 
petent  against  the  defendants.    The  sumed  name  of  R.  C.  Hill.    The  court 
newspaper  was  the  best  evidence  of  held  that  in  any  view  this  evidence  was 
their  insertion,  and  was  important  to  competent  for  the  purpose  of  fixing 
fix  the  date  of  the  meeting.    For  the  Uie   time  when    the   interview  took 
same  reasons  a  *' personal,"  warning  place. 

the   defendant  Scott  of  the  danger  The  corroboration  may  be  by  facts 
of  his  visit  to  Northampton  for  the  as  well  as  witnesses.     State  v.  Stan- 
purpose  of    bringing  to   New  York  ley,  48  Iowa,  221. 
the  securities  stolen  from  the  bank,  Cross-examination  is  discussed  in- 
was  competent,  and  it  was  held  imma-  fra,  §  444. 
terial  whether  Scott  saw  it.     So,  the 
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was  so  inyited  and  so  used,  in  bar  of  a  prosecution  against  him 
for  the  offence  he  confessed  when  on  the  witness  stand.  His 
claim  to  pardon  depends   exclusively  on   executive  discretion.^ 


On  the  trial  of  an  indictment  for 
breaking  into  a  shop  at  night,  evidence 
that  a  party  of  persons,  among  whom 
the  defendant  and  A.  B.  were  recog- 
nized, were  seen  at  a  late  hour  of  the 
night  near  the  shop,  is  corroborative 
of  an  accomplice  who  has  testified 
that  he  was  then  and  there  with  the 
defendant  and  A.  B.  Com.  v.  Elliot, 
110  Mass.  104. 

Confessions  may  form  a  suflicient 
corroboration.  People  v.  Cleveland, 
49  Cal.  578. 

Where  a  witness  is  called,  who,  in 
the  commencement  of  his  testimony, 
states  himself  to  be  an  accomplice  of 
the  accused,  it  has  been  held  compe- 
tent, before  the  witness  is  attacked, 
to  call  another  witness  to  prove  that 
the  first  had  related  the  facts  disclosed 
in  his  evidence  immediately  after  they 
happened,  and  to  state  other  confirm- 
atory facts.  Sute  V.  Twitty,  2  Hawks, 
248. 

But  an  accomplice  who  has  testified 
to  the  defendant's  guilt  cannot  be  per- 
mitted, with  a  view  to  sustain  his  tes- 
timony, to  narrate  other  instances  of 
erime  proposed  to  him  by  the  defend- 
ant, though  proposed  at  the  same  time, 
and  in  the  same  conversation.  Kin- 
chelow  V.  State,  5  Humph.  9. 

1  Whart.  Cr.  PL  &  Pr.  §  586 ;  Com. 
r.  Brown,  108  Mass.  422;  Com.  v. 
Woodside,  105  Mass.  597;  State  v. 
Lyon,  81  N.  C.  600. 

*'  In  the  present  practice  (says  Mr. 
Stark  ie),  where  accomplices  make  a 
full  and  fair  confession  of  the  whole 
truth,  and  are  in  consequence  admitted 
to  give  evidence  for  the  crown,  if  they 
afterwards  give  their  testimony  fairly 
and  openly,  although  they  are  not  of 
right  entitled  to  a  pardon,  the  usage. 


lenity,  and  practice  of  the  coiui;  is  to 
stay  the  prosecution  against  them, 
and  they  have  an  equitable  title  to  a 
recommendation  to  the  king's  mercy. 
2  Starkie  Ev.  4th  Am.  ed.  15.  Par^ 
Hcepes  criminis  in  such  a  case,  when 
called  and  examined  as  witnesses  for 
the  prosecution,  says  Roscoe,  have  an 
equitable  title  to  a  recommendation 
for  the  royal  mercy,  but  ihey  cannot 
plead  this  in  bar  to  an  indictment 
against  them,  nor  can  they  avail  them- 
selves of  it  as  a  defence  on  their  trial, 
though  it  may  be  made  the  ground  of 
a  motion  for  putting  off  the  trial  in 
order  to  give  the  prisoner  time  to  pre- 
sent an  application  for  the  executive 
clemency.  Roscoe' s  Cr.  £v.  9th  Am. 
ed.  597.  Authorities  of  the  highest 
character  almost  without  number  sup- 
port that  proposition,  nor  is  it  neces- 
sary to  look  beyond  the  decisions  of 
this  court  to  establish  the  correctness 
of  the  rule.  Ex  parte  Wells,  18  How. 
812.  Special  reference  is  made  in 
that  case  to  the  three  ancient  modes 
of  practice  which  authorized  accom- 
plices, when  admitted  as  witnesses  in 
criminal  prosecutions,  to  claim  a  par- 
don as  a  matter  of  right,  and  the  court 
having  explained  the  course  of  such 
proceedings,  remarked  that,  except  in 
those  cases,  accomplices,  though  ad- 
mitted to  testify  for  the  prosecution, 
have  no  absolute  claim  or  legal  right 
to  executive  clemency.  Much  consid- 
eration appears  to  have  been  given  to 
the  question  in  that  case,  and  the 
court  held  that  the  only  claim  the  ac- 
complice has  in  such  a  case  is  an  equi- 
table one  for  pardon,  and  that  only 
upon  the  condition  tliat  he  makes  a 
full  and  fair  disclosure  of  the  guilt  of 
himself  and  that  of  his  associates,  that 
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The  accomplice,  it  has  been  ruled,  cannot  when  afterwards  put 
on  trial,  be  granted  a  continuance  of  the  case,  so  as  to  enable 

he  cannot  plead  it  in  bar  of  an  indict-  has  been,  without  any  known  excep- 
ment  against  him  for  the  offence,  nor  tion,  hitherto  effective  in  obtaining 
use  it  in  any  way  except  to  support  a  some  remission  of  punishment 
motion  to  put  off  the  trial  in  order  to  "  Third,  That  instead  of  the  fore- 
give  him  time  to  apply  for  a  pardon.''  going  course  it  is  competent  for  the 
Clifford,  J.,  U.  S.t;.  Ford,  99  U.  S.  694.  court  to  order  the  accomplice  to   be 

In  State  v.  Graham,  41  N.J.  L.  15,  acquitted  at  trial  for  the  purpose  of 

the  court  came  *'  to  the  conclusion  to  qualifying  him  as  a  witness,  or  to  ac- 

advise  the  attorney  general  not  to  en-  cept  from  the  defendant  a  plea  ad- 

ter  a  nolle  prosequi.    The  public  faith  mitting  guilt  to  such  a  degree  as  in 

was  not  pledged  to  the  defendant,  the  opinion  of  the  court  is  requisite, 

either  by  expression  or  implication,  or  for  the  court  to  assent  to  the  en- 

that  protection  to  this  measure  would  tering  of  a  nolle  prosequi  by  the  attor- 

be    extended  to  him.      An   implied  ney  general." 

promise  on  the  part  of  the  court  to        For  a  discussion  of  the  right  of  an 

recommend  him  to  the  mercy  of  the  accomplice  to  pardon  see  17  Alb.  Lavr 

court  of  pardons  is  all  that  he  can  J.  420  et  $eq. 

justly  claim,  and  that  pledge,  if  he  Where  an  accomplice  who  had 
should  be  convicted,  will  doubtless  be  been  admitted  as  a  witness  against 
redeemed.  To  what  extent  such  rec-  his  companions,  on  a  charge  of  high- 
ommendation  will  be  efRcacious,  it  way  robbery,  and  had  conducted  him- 
will  remain  for  the  tribunal  in  which  self  properly,  was  afterwards  tried 
the  Constitution  has  placed  the  par-  himself  for  burglary,  Garrow,  B.,  sub- 
doning  power  to  decide.  If  the  de-  mitted  the  point  to  the  judges,  whether 
fendant  should  apply  to  be  permitted  he  ought  to  have  been  tried  after  the 
to  plead  guilty  to  the  crime  of  murder  promise  of  pardon ;  but  the  judges 
in  the  second  degree,  the  court  will  were  all  of  opinion,  that  though  ex- 
listen  to  such  application,  and  will  amined  as  a  witness  for  the  crown,  on 
there  decide,  when  the  matter  is  be-  the  application  of  the  counsel  for  the 
fore  it,  what  answer  shall  be  given  to  prosecution,  there  was  no  legal  objec- 
such  request.  For  the  present,  our  tion  to  his  being  tried  for  any  offence 
decision  is  that  the  prosecution  should  with  which  he  was  charged,  and  that 
not  be  summarily  dismissed."  it  rested  entirely  in  the  discretion  of 

In  this  case,  Beasley,  C.  J.,  stated  the  judge  whether  to  recommend  a 

the  following  rules :  —  prisoner  in   such   a   case  to  mercy- 

"  First  That  if  an  accomplice  be  R.  v,  Lee,  R.  &  R.  864,  1  Burn,  212  ; 
convicted  afler  having  been  made  a  R.  v.  Brunton,  Ibid.  454,  S.  P.  With 
witness  by  the  State,  and  received  respect  to  other  offences,  the  witness 
as  such  by  the  court,  and  after  having  is  not  bound  to  answer  on  his  cross-ex- 
made  an  ingenuous  confession,  such  amination.  Infra,  §441;  R.t;.Westy 
accomplice  has  an  equitable  claim  to  Phill.  £v.  28,  8th  ed.  (n.) 
a  judicial  recommendation  to  the  The  United  States  district  attorney, 
mercy  of  the  pardoning  power,  which  it  is  ruled,  has  no  right  to  contract  for 
cannot  be  withheld  without  a  violation  the  exemption  of  an  accomplice,  tum- 
of  an  established  rule  of  practice.  ing  informer,  from  punishment.    U.  S. 

**  Second,  Such  a  recommendation  v.  Ford,  99  U.  S.  594. 
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him  to  apply  for  pardon.^  It  is  the  practice  in  England,  in 
snch  cases,  where  the  accomplice  appears  to  have  been  the  dupe, 
and  where  his  serrices  on  the  trial  were  valuable,  to  grant  a  par- 
don ;  though  even  if  there  be  no  other  objection,  the  pardon  will 
be  withheld  if  he  fenced  on  trial,  or  withheld  part  of  the  facts.^ 
In  some  jurisdictions  this  is  provided  by  statute.  When  the  ac- 
complice, after  making  a  confession  under  promise  of  pardon, 
refuses  to  testify,  the  confession  may  be  subsequently  put  in  evi- 
dence against  him.^  Nor  can  he,  if  he  disclose  part  of  the  facts, 
withhold  the  rest.     He  must  tell  the  whole.^ 

Where  the  case  against  the  accomplice  is  withdrawn  from  the 
jury,  and  he  is  called  as  a  witness,  this  operates  as  a  bar  to  a 
further  prosecution  for  the  same  offence.^  And  where  an  accom- 
plice tells  everything  candidly  and  fully  on  the  trial  of  his  con- 
federate, the  court,  when  allowed  by  statute,  may  approve  the 
entering  of  a  nolle  prosequi  against  him. 

§  444.  Great  latitude,  from  the  nature  of  the  ca^e,  is  allowed 
in  the  cross-examination  of  an  accomplice,  and  the  most   Latitade 
searching  questions  are  permitted  in  order  to  test  his  crogr^x-*^ 
veracity.*    He  will  be  compelled  to  make  a  full  state-   »mming. 


^  Dabney's  case,  1  Robin.  Ya.  696; 
though  see  ClifTord,  J.,  U.  S.  v.  Ford, 
iU  supra;  U.  S.  v,  Lee,  4  McLean, 
103. 

>  R.  V.  Ganide,  2  Lew.  C.  C.  88 ; 
U.  S.  V.  Lee,  4  McLean,  103. 

When  a  defendant  who  pleaded 
guiltj,  and  was  called  as  a  witness  for 
the  prosecution,  fenced  with  the  ques- 
tions put  to  him,  he  was  told  by  Baron 
Wood  that  he  would  be  sentenced 
because  of  this  fencing.  Alderson, 
B.,  R.  V.  Hincks,  2  C.  &  K.  464 ;  S. 
C.,  1  Den.  C.  C.  84. 

The  admission  of  an  accomplice  as 
a  witness  for  the  State  does  not  per 
se  bind  the^  State  not  to  prosecute; 
and  if  the  accomplice,  **  being  ad- 
mitted as  a  witness,  fail  to  testify  the 
whole  truth  in  good  faith,  the  implied 
promise  of  pardon  is  reyoked."  Ryan, 
C.  J.,  in  Wight  v.  Rindskopf ,  43  Wis. 
349,  citing  R.  v.  Rudd,  1  Leach  C.  C. 


115  ;  People  r.  Whipple,  9  Cow.  707. 
See  Runnels  v.  State,  28  Ark.  121; 
and  article  in  Cent.  Law  J.  June  16, 
1876. 

*  Com.  V.  Knapp,  10  Pick.  478. 
See,  to  same  effect,  R.  v.  Moore,  2 
Lew.  C.  C.  37;  R.  i;.  Gilles,  11  Cox 
O.  O.  69. 

4  Com.  V.  Knapp,  10  Pick.  478; 
Com.  i;.  Price,  10  Gray,  472;  Alde|^ 
man  v.  People,  4  Mich.  414  ;  State  o, 
Condry,  5  Jones  (N.  C),  418.  See 
fully  infra,  §  470. 

*  People  9.  Bruzzo,  24  Cal.  41. 
See  Lindsay  V.  People,  63  N.  Y.  153; 
Ray  V,  State,  1  Greene  (Iowa),  316. 

<  Lee  v.  State,  21  Oh.  St.  151. 

It  has  been  said  that  where  the  ac- 
complice, on  a  former  occasion,  denied 
on  oath  all  knowledge  of  the  facts  to 
which  he  testifies  at  the  trial,  yet  this 
goes  only  to  his  credit ;  and  if  the  jury 
find  a  verdict  of  conviction  on  his 
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ment  of  the  matter  he  opens,  criminate  him  though  it  may,^ 
though  he  will  not  be  required  to  answer  as  to  other  crimes.^ 

§  445.  At  common  law,  an  accomplice,  not  a  co-defendant,  is 
^^^  always  a  competent  witness  for  the  defendant  on  trial.' 

ants  at         But  when  indicted  jointly  with  the  defendant  on  trial, 

ESi  .^^*^^°S^  ^®  ^"  pleaded  and  defended  separately,  he 
for"each  ^  ^  i^ot,  at  common  law,  a  competent  witness  for  his  co- 
^^^'  defendants,  unless  immediately  acquitted  by  a  jury,  or 

a  nolle  prosequi  be  entered ;  and  the  same  rule  applies  to  acces- 
saries.^ Whether  the  trial  be  joint  or  several  the  rule  is  said  to 
be  the  same,^  and  wherever  one  defendant  is  not  permitted  to 
testify  for  the  others,  the  wife  of  such  defendant  is  excluded  at 
common  law,  although  her  husband  be  not  then  on  trial.^  But 
there  is  high  authority  to  the  effect  that  in  cases  where  the 
trials  are  separate,  and  where  the  acquittal  of  one  defendant  does 
not  involve  the  acquittal  of  the  other,  the  latter  may  be  exam- 
ined, if  he  is  willing,  for  his  co-defendant.^ 

testimony,  and  the  trial  court  be  sat-  v.  Com.  74  Penn.   St.  458 ;  Kehoe  o. 

isfied  with  the  Terdict,  an  appellate  Com.  85  Penn.  St.  127;  States.  Smith, 

court  will  not  set  it  aside.     Brown  v,  2  Ired.  402 ;  State  v.  Edwards,  19  Mo. 

Com.  11  Leigh,  711.  677;  Chandler  v.   Com.  1  Bush,  41; 

1  Com.  V,  Price,  10  Gray,  472;  Al-  State  v.  Mooney,  1  Yerg.  431;  Sute 

derman  v.  People,  4  Mich.  414;  Ham-  v,  Dumphey,  4  Minn.  438;  Brown  v. 

ilton  V.  People,  29  Mich.  173.    Infra,  State,  24  Ark.  626. 
§  470.  •  Supra,  §  891. 

«  R.  V,  West,  Phil.  Ev.  28,  8th  ed.        '  U.  S.  v.  Henry,  4  Wash.  C.  C. 

(n.)  ;    Pitcher  v.  People,    16  Mich.  428;  Moffitt  v.  State,  2  Humph.  99; 

142.  Marshall  v.  State,  8  Ind.  498;  Hunt 

*  R.  u.  Bilmore,  1  Hale  P.  C.  305.  v.   State,  10  Ind.  69;  Brown  v.  State, 
See  Salander  v.  People,  2  Col.  T.  48.  18  Oh.  St.  496;  Lauglin  v.  Com.  IS 

^  Staup  v.  Com.  74  Penn.  St.  463;  Bush,  261;  Christian  v.  Com.  13  Bush, 

Kehoe  v.  Com.  85  Penn.  SU  127 ;  Da-  264;  McKenzie  v.  State,  24  Ark.  636; 

vis  p.  State,  38  Md.  15,  46;  State  v.  People  v.  Lahi^a,  5  CaL  188;  People 

Mooney,  1  Yerg.  481 ;  State  r.  Calvin,  v.  Newberry,  20  Cal.  439  ;  Garrett  v. 

1  Charlton,  151.  State,  6  Mo.  1 ;  State  v.  Stotts,  26  Mo. 

*  Winsor  v.  R.  L.  H.  I  Q.  B.  390 ;  807 ;  Blennerhasset  i;.  State,  1  Walk. 
State  9.  Young,  39  N.  H.  288;  Com.  7;  Moss  v.  State,  17  Ark.  827. 

V.  Marsh,  10  Pick.  57;  Com.  v.  East-  By  the  Code  of  Virginia,  p.  752,  § 
man,  1  Cush.  189;  People  v.  Bill,  10  21,  it  is  provided  that  **no  person, 
Johns.  95;  People  v,  Donelly,  2  Park,  who  is  not  jointly  tried  with  the  de- 
C.  R.  182;  People  v.  Williams,  19  fendant,  shtdl  be  incompetent  to  tes- 
Wend.  877;  People  v,  Mclntyre,  1  tify  in  any  prosecution,  by  reason  of 
Parker  C.  R.  372;  S.  C,  5  Seld.  38;  interest  in  the  subject  matter  there- 
Shay  p.  Com.  36  Penn.  St.  805;  Staup  of."    See  Lazier' s  case,  10  Grattan, 
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On  a  joint  trial,  when  a  motion  is  made  by  one  defendant  for 
a  direction  to  the  jury  to  acquit  another  defendant  on  the  ground 
that  there  is  no  evidence  against  him,  so  that  he  can  be  a  wit- 
ness for  the  party  making  the  motion,  it  is  for  the  court  to  de- 
termine whether  sufficient  evidence  exists.^  And  no  exception 
lies  to  such  refusal.^ 

A  co-defendant  or  accomplice,  who  has  pleaded  guilty  or  been 
convicted,  provided  he  is  not  thereby  renderefl  infamous,  is  a 
competent  witness  for  his  co-defendants,  supposing  the  case 
si^ainst  him  to  be  closed.^  But  as  long  as  the  case,  as  far  as  he 
is  concerned,  continues  open,  he  is  at  common  law  disqualified 
in  all  cases  in  which  he  would  have  been  disqualified  if  called  on 
trial.* 

A  joinder  of  defendants,  unless  the  offence  be  joint,  does  not 
work  such  disability.^ 

Under  the  statutes  removing  disability  of  defendants,  one  de- 
fendant may  be  a  witness  for  his  co-defendant,  to  the  same  effect 
as  he  could  be  a  witness  for  himself.^ 

The  questions  of  misjoinder  of  defendants,  and  of  a  right  to  a 
new  trial  after  acquittal,  are  discussed  in  another  volume.*^ 


717.  And  80  in  Ohio.  Code  Crim. 
Proc.  146. 

^  U.  S.  V.  Gibert,  2  Sumner,  20;  U. 
S.  V.  Wilson,  1  Bald..  78;  State  v. 
Soper,  16  Me.  293 ;  People  v.  How- 
ell, 4  Johns.  296 ;  People  v.  Yermil- 
yea,  7  Cow.  108;  Com.  ti.  Manson,  2 
Ashm.  82;  Bixbie  v.  State,  6  Ham. 
86;  State  v.  Smith,  2  Ired.  402;  State 
V.  Wise,  7  Rich.  412;  Brister  v.  Sute, 
26  Ala.  109. 

«  U.  S.  V.  Marchant,  12  Wheat. 
480;  Com.  v.  Robinson,  1  Gray,  555. 
See  Shay  v.  Com.  86  Penn.  St.  305. 

•  R.  V.  Ford,  2  Salk.  689;  R.  v. 
George,  C.  &  M.  Ill;  State  v.  Jones, 
51  Me.  126;  Com.  v.  Smith,  12  Met. 
238;  Carpenter  v.  Crane,  5  BlackL 


119 ;  State  v.  Stotts,  26  Mo.  307;  De- 
lozier  v.  State,  1  Head,  45 ;  Bullard 
V.  Noaks,  2  Pike,  45. 

^  State  V.  Young,  39  N.  H.  283. 

In  Kehoe  v.  Com.  85  Penn.  St.  127, 
it  was  ruled  that  one  who  has  been 
tried  and  convicted  of  an  infamous 
crime,  but  not  sentenced,  in  whose 
case  motions  for  arrest  of  judgment 
and  a  new  trial  are  pending,  is  not  a 
competent  witness  for  one  who  was 
jointly  indicted  with  him  for  the  same 
offence,  but  granted  a  separate  trial. 

*  Strawhem  o.  State,  87  Miss.  422. 

<  State  V,  Gigher,  23  Iowa,  318. 
Supra,  §  427. 

'  Whart.  Cr.  PI.  &  Pr.  §§  301  et  seq.^ 
873-4. 
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§  446.]  EVIDENCE  IK  CRIMINAL  CASES.  [CHAP.  IX. 

X.  EXAMINATION  OF  WITNESSES. 

§  446.  Witnesses  may,  by  order  of  court,  be  sequestered,  due 
Judge  may  ground  being  shown,  in  .such  a  way  as  may  prevent 
mtfon^of  ^bos6  ^ot  yet  examined  from  hearing  the  testimony  of 
witDesaes.  witnesses  on  the  stand.^  Whoever  is  yet  to  be  exam- 
ined, though  party  or  prosecutor,  is  subject  to  this  rule.^  A  wit- 
ness's testimony,  it  is  true,  will  not  be  necessarily  ruled  out  be- 
cause he  remains  in  court,  even  wilfully,  after  being  ordered  to 
withdraw ;  ®  but  he  exposes-  himself,  by  his  disobedience,  to  an 
attachment  for  contempt.^  But  where  the  party  calling  the  wit- 
ness is  to  blame  for  the  disobedience,  then  the  witness  may  be 
excluded.^  To  prevent  a  witness  from  being  unduly  influenced 
by  the  knowledge  of  the  line  to  which  his  testimony  is  expected 

^  Southey  V.  Nash,  7  C.  &  P.  682;  Montgomery  v.  State,  40  Ala.  684; 
Selfe  V.  Isaacson,  IF.  &  F.  194;  Peo-  Bell  9.  State,  44  Ala.  898;  Sartorius 
pie  V.  Duffy,  1  Wheel.  C.  C.  128;  v.  State,  24  Miss.  602 ;  People  v.  Bos- 
People  V,  Green,  1  Parker  C.  R.  11;  cowitch,  20  Cal.  486.  The  proper 
State  V.  Zellers,  2  Halst.  220 ;  Eriss-  view  (Wilson  v.  State,  52  Ala.  299) 
man  v.  Erissman,  25  111.  186  ;  John-  is,  that  the  examination  of  the  witness 
son  V.  State,  2  Ind.  652;  Benaway  in  such  case  is  discretionary  with  the 
17.  Conyne,  8  Chandl.  214 ;  Nelson  v,  court.  In  2  Phill.  on  Evid.  (5th  Am. 
State,  2  Swan,  287 ;  Thomas  v.  State,  ed.)  744,  it  is  said  :  "  If  a  witness,  who 
27  Ga.  287 ;  Bird  v.  State,  50  Ga.  585;  has  heen  ordered  to  withdraw,  con- 
State  V.  Sparrow,  8  Murph.  487;  Mc-  tinnes  in  court,  it  was  formerly  con- 
Lean  V.  State,  16  Ala.  672 ;  State  o.  sidered  to  he  in  the  judge's  discretion 
Brookshire,  2  Ala.  808 ;  State  v.  Fitz-  whether  or  not  the  witness  should  he 
Simmons,  80  Mo.  286 ;  People  v,  examined.  But  it  may  now  he  consid- 
Sprague,  58  Cal.  422.  See  Whart.  ered  as  settled,  that  the  circumstance 
Cr.  PI.  &  Pr.  §  569  ;  and  see  State  v.  of  a  witness  haying  remained  in  court, 
Hopkins,  50  Yt.  816  ;  People  v.  Gar-  in  disohedience  to  an  order  of  with- 
nett,  29  Cal.  622.  drawal,  is  not  a  ground  for  rejecting 

*  R.  V.  Newman,  8  C.  &  K.  252.  his  eyidence,  and  that  it  merely  af- 

*  Thomas  v.  David,  7  C.  &  P.  850;  fords  matter  of  ohservation."  The 
Chandler  v.  Home,  2  M.  &  R.  428 ;  old  rule  was  always  to  exclude  the 
Cohbett  V.  Hudson,  1  E.  &  B.  14 ;  testimony.  R.  v.  Wylde,  6  C.  &  P. 
Hopper  V,  Com.  6  Grat.  684 ;  Gregg  88.  Compare  Whart.  Cr.  PI.  &  Pr. 
17.  State,  8  W.  Ya.  705 ;  Laughlin  v.  §  569. 

State,  18  Ohio,  99;  Porter  v.  State,  2  ^  Chandler  v.  Home,  2  M.  &  Rob. 

Ind.  485;  Grimes  v,  Martin,  10  Iowa,  428;  Bell  v.  State,  44  Ala.  898;  Peo- 

847;  State  v.  Hare,  71  N.  C.  591 ;  State  pie  v,  Boscowitch,  20  Cal.  486  ;  Whart, 

V.  Fitzsimmons,  80  Mo.  286;  Keith  i;.  Cr.  PL  &  Pr.  §§  948  et  seq. 

Wilson,  6  Mo.  484  ;  State  v.  Salge,  2  *  Dyer  v.  Morris,  4  Mo.  214 ;  Bird 

Ney.  821 ;  Dayenport  v,  Ogg,  15  Kans.  v.  State,  50  Ga.  585. 
868;  Pleasant  v.  State,  15  Ark.  624; 
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CHAP.  IX.] 


EXAMINATION  OF  WITNESSES. 


[§  448. 


to  reach,  it  has  even  been  held  that  the  court  will  order  his 
withdrawal  during  a  legal  argument  in  respect  to  his  evidence.^ 
But  this  goes  too  far,  since  it  would  require  witnesses  to  leave 
the  court  whenever  the  counsel  calling  them  states,  as  he  con- 
stantly is  compelled  to  do,  what  he  intends  to  prove  by  questions 
he  may  put.  Yet  in  all  cases  where  there  is  reason  to  believe 
that  a  willing  witness  is  waiting  to  catch  his  instructions  from 
counsel,  the  witness  should  be  excluded.  The  rule,  however, 
will  be  made  to  bend  as  far  as  possible  to  the  convenience  of 
the  witness.  Thus  expei*ts  and  other  persons  engaged  in  assist- 
ing counsel  may  be  permitted  to  remain  in  court  until  the  ex- 
pert testimony  begins ;  ^  and  to  attorneys  it  is  especially  con- 
ceded that  they  may  be  excused,  when  personally  required  in 
court,  from  such  withdrawal.^  And  it  has  also  been  ruled  that 
a  witness  whose  testimony  is  sought  to  be  impeached  has  a  right 
to  be  in  court,  notwithstanding  a  rule  of  general  exclusion.^ 

§  447.  By  the  old  practice,  when  the  object  was  to  test  a 
witnesses  competency,  the  witness  was  examined  on  the    y^^j.  ^^^ 
voir  dire.^    It  is  now  settled  that  the  issue  of  compe-  *  preiim- 

,  *         mary  test. 

tency  can  be  put  at  any  time  during  the  examination,^ 

and  hence  the  recent  practice  is  to  swear  the  witness  in  chief, 

and  to  proceed  to  examine  him  as  to  competency  J 

§  448.  "  Although,"  says  Mr.  Roscoe,^  "  a  prosecutor  was  never 
in  strictness  bound  to  call  every  witness  whose  name  is   ah  wit- 
on  the  back  of  the  indictment,^  yet  it  is  usual  to  do   back  oMq- 
so,  in  order  to  afford  the  prisoner's  counsel  an  oppor-  muSTbe* 
tunity  to  cross-examine  them  ;  ^^  and  if  the  prosecutor   produced, 


1  R.  ».  Murphy,  8  C.  &  P.  807 ; 
Selfe  V.  Isaacson,  1  F.  &  F.  194 ;  Nel- 
son V.  State,  2  Swan,  287. 

«  Alison's  Pract.  Cr.  L.  489;  Tay- 
lor's £v.  §  1260;  Com.  v,  Hersey,  2 
Allen,  174;  Thomas  v.  State,  27  Ga. 
287. 

*  Everett  v.  Lowdham,  4  C.  &  P. 
91;  Pomeroy  v.  Baddely,  R.  &  M. 
480. 

«  U.  S.  V.  Hanway,  Phil.  1852; 
Famph.  R.  144;  S.  C,  2  Wall.  Jr.  148. 

*  Whart.  on  Ev.  §  498;  Roscoe's 
£y.  8th  ed.  186. 


•  Ihid. 

'  Stone  V,  Blackburne,  1  Esp.  87 ; 
Jacobs  V.  Layburn,  11  M.  &  W.  685; 
Butler  v.  Tufts,  18  Me.  802;  Fisher 
».  Willar,  18  Mass.  879 ;  Seeley  v. 
Engell,  1 7  Barb.  680.  See,  however, 
Lewis  V,  Moore,  20  Conn.  211 ;  How- 
ser  V.  Com.  51  Penn.  St.  882,  indicat- 
ing a  contrary  practice. 

s  Crim.  Ev.  8th  ed.  186. 

•  R.  17.  Simmonds,  1  C.  &  P.  84 
R.  0.  Whitbread,  Ibid.  84. 

^^  R.  V.  Simmonds,  supra. 
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§  448.1  EVIDENCE  IN  CBIMINAL  CASES.  [CHAP.  IX. 

and  60  of  would  Dot  Call  them,  the  judge  in  his  discretion  might.^ 
to  transM^  The  judges,  however,  have  now  laid  down  a  rule,  that 
^^'  the  prosecutor  is  not  bound  to  call  witnesses  merely 

because  their  names  are  on  the  back  of  the  indictment,  but  that 
the  prosecutor  ought  to  have  all  such  witnesses  in  court,  so  that 
they  may  be  called  for  the  defence,  if  they  are  wanted  for  that 
purpose.  If,  however,  they  are  called  for  the  defence,  the  person 
calling  them  makes  them  his  own  witnesses."  ^  The  prosecution 
is  usually  bound  to  call  all  the  attainable  witnesses  to  a  trans- 
action which  is  the  subject  of  examination.  Thus,  on  a  trial  for 
murder,  where  the  vndow  and  daughter  of  the  deceased  were 
present  at  the  time  when  the  fatal  blow  was  supposed  to  have 
been  given,  and  the  widow  was  examined  on  the  part  of  the 
prosecution,  Patteson,  J.,  directed  the  daughter  to  be  called  also, 
although  her  name  was  not  on  the  indictment,  and  she  had  been 
brought  to  the  assizes  by  the  other  side.  "  Every  witness,"  he 
said,  ^^  who  was  present  at  a  transaction  of  this  sort,  ought  to 
be  called  ;  and  even  if  they  give  different  accounts,  it  is  fit  that 
the  jury  should  hear  their  evidence,  so  as  to  draw  their  own  con- 
clusion as  to  the  real  truth  of  the  matter."  ^ 

^  Ibid. ;  R.  v.  Taylor,  Ibid.  n. ;  R.  insist  on  this,  R.  v.  Bailey,  2  Cox  C. 

V.  Bodle,  6  C.  &  P.  186.  C.  191. 

*  R.  V.  Woodhead,  2  C.  &  K.  520;  Though  the  counsel  for  the  prose- 
per  Alderson,  B.  And  see  R.  v.  Cas-  cution  may  content  himself  with  put- 
sidy,  1  F.  &  F.  79 ;  from  which  it  ap-  ting  into  the  box  a  witness  whose 
pears  that  Parke,  B.,  Cresswell,  J.,  name  is  oa  the  back  of  the  bill,  with- 
and  Lord  Campbell,  C.  J.,  agree  in  out  asking  him  any  questions  on  the 
this  ruling.  part  of    the    prosecution;    yet  it  is 

The  court,  it  is  held,  has  no  power  better  that  he  should  be  examined, 

to  oblige  a  prosecutor  to  give  to  a  de-  whether  his  evidence  is  favorable  to 

fendant  the  additions  and  places  of  the  prosecution  or  not,  as  the  only 

residence  of  witnesses  named  on  the  object  of  the  investigation  is  to  dis- 

back  of  an  indictment.     R.  v,   Gor-  cover  the  truth.     R.  v.  Bull,  9  C.  & 

don,  2  Dowl.  417;  S.  C,  12  Law  J.  P.  22. 

M.  C.  84.  •  R.  V.  Holden,  8  C.  &  P.  609.    See 

As  to  the  practice  of  indoraing  wit-  also  R.  v.  Stroner,  1   C.  &  K.   650. 

nesses  on  indictment,  before  present-  *<  And  it  seems,"  continues  Mr.  Ros- 

ment  to  grand  jury,  see  Whart.  Crim.  coe  (Criminal  £v.   186),  **that  the 

PI.  &  Pr.  §  358.    That  the  judge  will  same  course  should  be  pursued  even 

require  all  the  indorsed  witnesses  to  when  the  party  is  a  near  relative  of 

be  called  only  in   extreme  cases  see  the  prisoner,  as  a  brother  (R.  v.  Chajv- 

R.  V.  Edwards,  8  Cox  C.  C.  82;  though  man,  8  C.  &  P.  559);  or  a  daughter 

see,  as  holding  that  the  defendant  may  (R.  v.  Orchard,  Ibid,  n.)."    In  R.  v. 
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§  449.  Sworn  interpreters,  in  criminal  as  well  as  in  civil  cases, 
are  to  be  appointed  by  the  court  where  the  witnesses  int^^j^^ 
do  not  understand  the  English  lanfi:ua£:e.    It  may  be  ten  to  be 

o  ,    °   ^  ,  •'  sworn. 

added  that  the  accuracy  of  the  interpretation  of  the 
Bworn  interpreter  may  be  impeached,  and  is  ultimately  to  be 
determined  by  the  jury.^  A  witness,  without  being  specially 
sworn,  may  interpret  foreign  terms  used  by  himself.'  When 
a  witness  can  only  speak  in  a  whisper,  the  court  may  appoint 
a  suif^ble  person  to  repeat  to  the  jury  what  is  said  by  the  wit- 


ness. 


8 


§  450.  A  court  of  record  has  power  to  commit  for  contempt 
a  witness  who  refuses  to  answer  a  question  determined   witness 
by  the  court  to  be  proper.*    The  same  practice  exists  JJ  answer 
where  the  witness  refuses  to  be  sworn,  or  misbehaves  5y°,|^^^!f 
when  giving  evidence.*  ™«nt. 

§  451.  A  witness  will  not  be  relieved  from  the  costs  and  pen- 
alties of  an  attachment  by  the  allegation  that  his  testi-  ^jtness  is 
mony  was  irrelevant,  and  that  therefore  he  did  not  at-  "J  J"<i««. 
tend  court,  or  did  not  answer.^      But  if  it  appear,  on   aiityof  his 
hearing  of  the  rule,  that  his  testimony  would  be  irrele-        ^^^y- 


Holden,  it  appeared  that  three  sur- 
geons had  examined  the  body  of  the 
deceased,  and  that  there  was  a  differ- 
ence of  opinion  among  them.  Two 
of  them  were  called  for  the  prosecu- 
tion, hut  the  third  was  not,  and  as 
his  name  was  not  on  the  indictment, 
the  counsel  for  the  prosecution  de- 
clined calling  him.  Patteson,  J.,  said: 
"  He  is  a  material  witness  who  is  not 
called  on  the  part  of  the  prosecution, 
and  as  he  is  in  court  I  shall  call  him 
for  the  furtherance  of  justice."  He 
was  accordingly  examined  by  the 
learned  judge. 

That  the  prosecution  should  call  all 
persons  cognizant  of  the  facts  is  laid 
down  in  Hurd  t;.  People,  25  Mich. 
406;  People  v,  Grordon,  40  Mich.  716; 
SUte  V,  Smallwood,  75  K  C.  104; 
and  see  Whart.  Crim.  PI.  &  Pr.  §  565; 
Sute  V.  Magoon,  50  Vt.  838.  But 
redundant  testimony  need  not  be  thus 
called.     Winsett  v.  State,  56  Ind.  26. 


1  U.  S.  V.  Gibert,  2  Sumner,  19 ; 
Schnier  v.  People,  28  111.  17.  As  to 
New  York  practice  see  Leetch  v.  Ins. 
Co.  2  Daly,  518.  As  to  interpreta- 
tion of  Chinese  see  People  v.  Ah 
Wee,  48  Cal.  286. 

*  Kuhlman  v.  Medlinka,  29  Tex. 
885. 

*  Conner  v.  State,  25  6a.  515. 

^  Whart.  Crim.  Law,  8th  ed.  §§ 
967-8;  Broom  &  Hadley's  Com.  iv. 
864  (Am.  ed.  ii.  567);  R.  r.  Charles- 
worth,  2  F.  &  F.  882^  U.  S.  V.  Cool- 
idge,  2  Gall.  864 ;  U.  S.  v.  Caton,  1 
Cranch  C.  C.  150;  People  v.  Kelly, 
24  N.  Y.  74;  Holman  v,  Austin,  84 
Tex.  668. 

»  May,  Law  of  Pari.  405;  4  Bl. 
Com.  284. 

«  Scholes  V.  Hilton,  10  M.  &  W.  16; 
Chapman  v.  Davis,  8  M.  &  G.  609;  S. 
C.,4  Scott  N.R.  819. 
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yant,  especially  if  he  be  a  public  officer  whose  attendance  would 
be  detrimental  to  other  branches  of  the  public  service,  then  the 
court  will  refuse  the  attachment.^  The  question  of  relevancy  is 
for  the  court.* 

§  452.  The  trial  court,  at  any  period  of  the  examination,  may 
Court  may  P'^^  questions  to  the  witness  for  the  purpose  of  eliciting 
examine  {^cts  bearing  on  the  issue  ;  and  a  witness  may  be  even 
recalled  for  this  purpose,  or  a  witness  not  called  by  the 
parties  ^  may  be  called  and  examined  by  the  court.^  Nor  is  the 
court,  as  to  evidence,  bound  by  the  rule  excluding  leading  ques- 
tions.'^ But  an  answer  not  in  itself  evidence,  brought  out  by  a 
question  from  the  court,  may  be  ground  for  reversal.* 

§  453.  A  witness,  examined  as  such  in  a  court  of  justice,  is  so 
Witness  f^^^^  privileged  that  he  is  not  liable  to  suit  for  words 
asTo^al-^  spoken  by  him  in  answer  to  questions  put  by  counsel, 
Bwere.  ^j^jj^  ^j^q  allowance,  either  express  or  implied,  of  the 
court.*^  And  in  England  this  protection  was  extended  in  1876 
to  volunteer  explanations,  which,  out  of  court,  would  have  been 
libellous.® 

Examinar  §  454.  It  would  uuduly  swell  this  volume  to  enter 
eraef  bV  upcn  an  exposition  of  the  rules  adopted  by  the  courts 
dvU  suits.    ^^^  ^®  examination  and  cross-examination  of  witnesses. 


^  Dicas  V.  Lawson,  1  C,  M.  &  R. 
934;  7  Dowl.  693.     See  sapra,  §  350. 
^  Tippins  i;.  Coates,  6  Hare,  16. 
s  State  V,  Lee,  80  N.  C.  483. 

*  R.  r.  Holden,  8  C.  &  P.  609. 

»  Wiiart.  on  Ev.  §  281 ;  R.  ».  Wat- 
eon,  6  C.  &  P.  653;  Middleton  9. 
Earned,  4  Exch.  243  ;  Com.  v.  Gala- 
van,  9  Allen,  271 ;  Palmer  v.  AVhite, 
10  Gush.  321 ;  Epps  v.  State,  19  Ga. 
102.  The  questions,  however,  must 
grow  out  of  the  facts  of  the  case. 
Spenks  o.  State,  57  Ala.  42. 

•  People  V.  Lacoste,  87  N.  Y.  192. 
"  It  should  also  be  mentioned  that, 

during  the  progress  of  the  trial,  the 
judge  may  question  the  witnesses,  and 
that,  even  though  the  counsel  for  the 
prosecution  has  closed  his  case,  and 
the   counsel  for  the  defendant    has 
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taken  an  objection  to  the  evidence, 
the  judge  may  make  any  further  in- 
quiries of  the  witness  that  he  thinks 
fit,  in  order  to  answer  the  objection. 
R.  V.  Remnant,  R.  &  R.  136.  Where, 
after  the  examination  of  witnesses  to 
facts  on  behalf  of  a  prisoner,  the 
judge  (there  being  no  counsel  for  the 
prosecution)  called  back  and  exam- 
ined a  witness  for  the  prosecution,  it 
was  held  that  the  prisoner's  counsel 
had  a  right  to  cross-examine  again  if 
he  thought  it  material.  R.  v,  Wat- 
son, 6  C.  &  P.  658.''  Archbold's  C. 
P.  17th  ed.  (1871)  296. 

7  Revis  V.  Smith,  18  C.  B.  126; 
Henderson  v.  Broomhead,  4  H.  &  N. 
569  ;  Kennedy  v,  Hilliard,  10  Ir.  L. 
R.  N.  S.  195. 

^  Seaman  v,  Netherclift,  L.  R.  1  C. 
P.  D.  540. 
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These  rules  will  be  found  discussed  in  my  work  on  Evidence  in 
Civil  Issues.^ 

§  454  a.  It  has  been  shown  that  while,  ajs  a  rule,  leading  ques- 
tions are  not  permitted,  exceptions  are  recognized  where 
witnesses  are  unwilling ;  where  they  are  of  weak  mem-  questions 
cry ;  where  a  witness  is  called  to  contradict ;  and  where 
such  a  mode  of  questioning  is  logically  consistent  with  a  fair  and 
honest  development  of  the  case.^    There  are  peculiar  reasons 
why  these  distinctions  should  be  kept  in  mind  in  criminal  trials. 
In  such  trials,  while   there  are  undoubtedly  willing  witnesses, 
and  while  there  may  be  occasionally  witnesses  so  stupid  or  so 
corrupt  as  to  be  ready  at  once  to  adopt  any  statements  sug- 
gested in  the  questions  of  counsel,  the  main  difficulty  in  the 
way  of  a  fair  and  full  development  of  the  facts  arises  from  the 


^  See  Whart.  on  Ev.  as  follows  :  — 

The  court  has  discretion  as  to  cu- 
mulation of  witnesses,  and  exam- 
ination, §  505. 

So  as  to  mode  and  tone  of  exam- 
ination, §  506. 

A  witness  cannot  be  asked  as  to 
conclusion  of  law,  §  507. 

The  conclusion  of  a  witness  as  to 
motives  inadmissible,  §  508. 

The  opinion  of  witness  cannot  or- 
dinarily be  asked,  509. 

A  witness  may  give  substance  of 
conversation  or  writing,  §  514. 

Vague  impressions  of  facts  on  the 
part  of  a  witness  are  inadmissi- 
ble, §  515. 

A  witness  may  refresh  his  memory 
by  memoranda,  §  516.  See  Har- 
vey V.  State,  40  Ind.  516;  Chute 
V.  State,  19  Minn.  271. 

Such  memoranda  are  inadmissible 
if  unnecessary,  §  517, 

Not  fatal  that  the  witness  has  no 
recollection  independent  of  notes, 
§618. 

It  is  not  necessary  that  notes  should 
be  independently  admissible,  § 
619. 

Memoranda  of  witness  admissible  if 
primary  and  relevant,  §  520. 


Notes  in  such  case  must  be  primary, 
§521. 

It  is  not  necessary  that  the  writing 
should  be  by  witness,  §  522. 

It  is  inadmissible  if  subsequently 
concocted,  §  523. 

Depositions  may  be  used  to  refresh 
the  memory  of  the  witness,  §  524. 

The  opposing  party  is  x^ot  entitled 
to  inspect  notes  which  fail  to  re- 
fresh memory  of  the  witness,  § 
525. 

The  opposing  party  may  put  the 
whole  notes  in  evidence  if  used, 
§526. 
Cross-examinaiion. 

On  cross-examination  leading  ques- 
tions may  be  put,  §  527. 

Closeness  of  cross-examination  is  at 
the  discretion  of  the  court,  §  528. 
See  also  Davison  v.  People,  90 
111.  222. 

A  witness  can  usually  be  cross-ex- 
amined only  on  the  subject  of  his 
examination  in  chief,  §  529. 

His  memory  may  be  probed  by  per- 
tinent written  instruments,  §  531. 

But  collateral  points  cannot  be  in- 
troduced to  test  memory,  §  532. 
Archbold's  C.  P.  1 7th  ed.  296. 

s  Whart.  on  £v.  §§  498  et  seq, 
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anxiety  of  oonacientious  and  humane  witnesses  not  to  say  any- 
thing, where  life  or  liberty  is  at  stake,  which  they  are  not  re- 
quired to  tell.  In  the  nervous  tension  and  physical  discomfort, 
also,  so  often  attendant  on  criminal  trials,  even  the  coolest  wit- 
ness, supposing  his  testimony,  as  with  the  highest  order  of  wit- 
nesses is  often  the  case,  not  to  have  been  previously  arranged 
7  with  the  assistano^f  counsel,  may  foi^et  at  the  moment  of  ex- 
amination some  material  incidents;  and  even  when  his  testi- 
mony has  been  prearranged,  his  memory  at  the  critical  moment 
may  fail.  It  would  be  a  perversion  of  justice  to  hold  that  in 
such  cases  counsel  are  to  be  precluded  from  suggesting  to  wit- 
nesses associations  which  may  bring  out  the  facts  still  undetailed. 
We  have  already  noticed  how  dependent  memory  is  on  associ- 
ation ;  ^  and  there  are  few  cases  in  which  association,  essential  as 
it  is  to  the  grouping  of  incidents,  is  so  apt  to  be  paralyzed  as 
those  in  which  conscientious  and  intelligent  witnesses,  in  the  heat 
and  confusion  of  a  crowded  court-room,  with  a  consciousness 
that  on  their  testimony  depends  the  fate  of  a  fellow  being  on  the 
one  side,  and  the  due  maintenance  of  public  justice  on  the  other 
side,  are  called  upon,  on  the  solemnity  of  an  oath,  to  tell  what 
they  know  about  a  particular  transaction.  They  have  no  test 
which  enables  them  to  decide  what  part  of  their  recollections  may 
be  admissible,  and  what  is  inadmissible.  They  know  that  they 
cannot  tell  everything,  for  even  to  their  minds  "everything"  in- 
cludes a  great  deal  that  is  irrelevant  and  immaterial.  They  have 
to  select  the  material  facts,  in  their  own  knowledge,  bearing  on 
the  contested  issue ;  but  when  they  undertake  to  marshal  these 
facts,  their  memory  falters,  and  needs  to  be  prompted  by  the 
suggestion  of  the  proper  associations.  Cases  of  this  kind  are 
readily  distinguishable  from  those  of  the  ready  and  corrupt  wit- 
ness, to  prevent  the  prompting  of  whom  the  rule  before  us  was 
made.* 


1  Supra,  §§878,  878, 

^  "  It  is  a  general  rule,  that  in  a 
direct  examination  of  a  witness  he 
shall  not  be  asked  leading  questions, 
or,  in  other  words,  questions .  framed 
in  such  a  manner  as  to  suggest  to  the 
witness  the  answers  required  of  him. 
To  this  rule,  however,  there  are  a  few 

868 


exceptions.  To  identifj  a  person 
whom  the  witness  has  already  de- 
scribed, the  person  may  be  pointed 
out  to  him,  and  he  may  be  asked,  in 
direct  terms,  if  that  be  the  person  he 
meant.  R.  v.  Watson,  2  Stark.  116; 
R.  V,  De  Berenger,  1  Stark.  Et.  125. 
Where  a  witness  swears  to  a  certain 
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§  455.  Another  point,  falling  ander  this  head,  occurs  so  fre- 
quently in  criminal  practice,  that  it  is  proper  it  should 

be  here  discussed  in  detail.  A  witness,  we  must  here  cannot  be 
specially  notice,  is  not  to  be  permitted  to  testify  as  to  conciuBion 
a  conclusion  of  law.     Sometimes  this  is  so  far  pressed  ^   ^^* 

fact,  and  another  witness  is  called  for  ideas  spontaneously  pri^sent  themselves 
the  purpose  of  contradicting  him,  the  whenever  we  desire  to  bring  them 
latter  may  be  asked,  in  direct  terms,  within  the  sphere  of  oar  consciousness ; 
whether  that  fact  ever  took  place,  and  this  action  depends  upon  the 
Courteen  v.  Touse,  1  Campb.  43.  strength  of  the  association  previously 
Again,  if  the  witness  appear  evi-  formed  between  the  word  or  idea  act- 
dently  to  be  hostile  to  the  party  who  ually  before  the  mind  at  each  moment, 
has  called  him,  the  counsel  may  put  and  that  which  furnishes  the  response 
leading  questions  to  him,  having  first  to  it.  Thus,  in  speaking  a  foreign  Ian- 
obtained  permission  of  the  court  to  do  guage  with  which  we  are  thoroughly 
so.  Peake  £v.  19S;  2  Phil.  Ev.  462;  conversant,  the  aiUomatic  play  of  sug- 
Clarke  v.  Safifery,  By.  &  M.  126;  and  gestion  calls  up  the  successive  words 
see  Bastin  v.  Carew,  Ibid.  127  ;  B.  r.  or  phrases  that  express  the  equivalents 
Chapman,  8  C.  &  P.  658;  R.  v.  Ball,  of  those  in  which  our  thoughts  have 
8  C.  &  P.  745.  And,  lastly,  questions  shaped  themselves.  In  quoting  a 
which  are  merely  introductory  to  oth-  book  with  which  we  are  familiar,  the 
ers  that  are  material  are  in  general  sequence  of  a  long  passage  may  be 
allowed  to  be  asked,  in  direct  terms,  suggested  bj  the  mention  of  its  first 
without  objection."  Arch.  C.  P.  17th  words,  or  by  the  starting  of  the  idea 
ed.  p.  896.  that  forms  the  subject  of  it.     And 

The  American  authorities  are  col-  when  the  man  of  science  is  called 

lected  in  Whart.  on  £v.  §§  498  tf<  seq,  upon  to  '  explain '  a  fact,  his  mind 

On  the  psychological  questions  the  goes  forth,  as  it  were,  in  the  direction 

following  extracts  may  be  of  value: —  most  likely  to  lead  to  the  recall  of 

*'  Now  it  is  obviously  upon  this  re-  sinular  facts  which  he  has  previously 

cording  of  impressions,  so  that  they  learned,  and  to  that  of  some  principle 

are  reproduced  as  ideas  when  the  ap-  common  to  them  all.    On  the  other 

propriate  suggesting  strings  are  pulled,  hand,  we  say  that  we  have  '  forgot- 

that  all  our  accumulated  knowledge  ten  *  a  word  or  an  idea,  when  we  are 

depends.     For  when  we  say  that  we  conscious  of  the  fact  that  we  must 

^  know '  a  language,  or  an  author,  or  have  once  known  it,  but  cannot  re* 

a  department  of  science,  we  do  not  produce  it  at  the  moment.    Thus,  as 

mean  that  the  whole,  or  even  any  part  a  recent  writer  has  remarked :  — 

of  that  knowledge,  is  present  to  our  '* '  If  we  have  ever  known  a  thing, 

minds  at  the  time;  since,  as  Sir  Wil-  the  question  whether  we  can  be  said 

liam  Hamilton  has  justly  remarked,  to  know  it  at  any  particular  time  is 

*  the    infinitely  greater  part  of    our  simply  whether  we  can  readily  repro* 

spiritual  treasures  lies  always  beyond  duce  it  from  the  storehouse  of  our 

the  sphere  of  our  consciousness.'    The  memory.      There    are    some    ideas, 

perfection  of  our  knowledge  consists,  which,  if  we  may  use  so  material  an 

in  fact,  in  the  readiness  and  precision  illustration,    are    systematically    ar- 

with  which  the  appropriate  words  or  ranged   in   cupboards  to  which  we 

M  869 


§  455.]                       EVIDENCE  IK  CBIMIMAL  GASES.  [CHAP.  JX. 

as  to  involve  the  aasamption  that  a  witness  cannot  be  asked  as 
to  conclusions  of  fact.     The  error  of  this  assumption  will  be  seen 

have  immediate  access,  so  that  we  and  finds  that  he  has  expended  a  snm 
generally  know  exactly  where  to  find  in  a  mode  which  he  cannot  recollect, 
what  we  want ;  this  is  the  case  with  sets  himself  to  consider  what  business 
the  knowledge  that  we  have  in  con-  he  has  done,  where  he  has  recently 
stant  daily  use.  And  yet  to  whom  been,  what  shops  he  may  have  entered, 
has  it  not  occurred  to  be  nnable  to  and  so  on.  Thas  the  writer  well  rec- 
recoUect,  on  the  spur  of  the  moment,  ollects  that,  when  going  to  register 
a  name  or  a  phrase  that  is  generally  the  birth  of  one  of  his  own  children, 
most  familiar  to  him;  just  as  he  often  he  found,  when  approaching  the  office, 
fails  to  remember  where  he  laid  his  that  he  had  enUrely  forgotten  the  in- 
spectacles,  or  his  pencil-case,  only  five  tended  name,  which  had  been  decided 
minutes  before?  There  are  other  on  after  a  considerable  amount  of  do- 
ideas,  again,  which  we  know  we  have  mestic  discussion;  and  only  brought  it 
got  put  away  iotnewhere,  but  we  can-  to  his  remembrance  by  *  trying  back ' 
not  find  without  looking  for  them;  as  over  the  reasons  which  had  determined 
when  we  meet  an  acquaintance  whom  the  one  finally  selected/'  Ibid.  art. 
we  have  not  seen  for  a  long  time,  and  &78. 

recognize  his  face  without  being  able  *<  According  to  this  feature,  we  dis- 
to  recall  his  name;  or  when  we  go  tinguish  the  memory  as  spontaneous 
to  a  foreign  country,  the  language  of  and  intentional.  In  spontaneous  mem- 
which  we  have  once  thoroughly  mas-  ory,  the  object  remembered  sponta- 
tered,  and  find  ourselves  in  the  first  neously  occurs  to  the  mind.  In  inten- 
instance  unable  either  to  speak  or  to  tional  memory  it  is  distinctly  sought 
understand  it.' ''  Carpenter,  Ment.  after  until  it  is  found.  In  spontaneous 
Phys.  art.  843.  Dr.  Carpenter,  in  a  memory,  the  representative  faculty  is 
subsequent  art.  (865),  notices  the  prominent,  and  acts  according  to  its 
point  thus  before  us  in  connection  own  appropriate  laws,  while  the  intel- 
with  the  examination  of  witnesses  :  —  ligence  waits  only  to  give  its  recog^ 
**  But  supposing  that  —  the  mind  nition  to  what  is  presented  to  its  at- 
being  in  full  possession  of  its  ordi-  teution.  In  intentional  memory,  the 
nary  powers  —  the  desiderated  idea  intelligence  is  active,  being  distinctly 
does  not  at  once  recur  suggestively  aware  that  some  object  has  been  pre- 
on  the  direction  of  the  attention  to  viously  known,  to  recall  which  it  sum- 
some  idea  already  present  to  our  con-  mons  the  energies  of  the  representa- 
sciousness:  we  dien  apply  the  same  tive  power  according  to  its  necessary 
process  to  other  ideas  which  sue-  laws.  The  two  kinds  of  memory  may 
cessively  come  before  us,  selecting  be  advantageously  considered  apart." 
those  which  we  recognize  as  most  Porter,  Human  Intellect,  §  27S. 
likely  to  suggest  that  which  we  re-  Archbishop  Whately  likens  the  re- 
quire, and  following  out  one  train  of  sistance  of  the  memory  to  attempts 
thought  after  another,  in  the  direc-  to  force  it  to  the  stupefaction  of  a 
tions  which  we  deem  most  suitable,  pointer  dog  who,  when  he  has  lost  his 
until  we  either  succeed  in  finding  the  scent,  is  whipped  in  order  to  make 
idea  of  which  we  are  in  search,  or  him  find  it  The  only  way  by  which 
give  up  the  pursuit  as  hopeless.  Thus  he  can  again  hit  upon  it  is  by  letting 
a  man  who  is  making  up  his  accounts,  him  wander  to  and  fro,  engaged  by 
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-when  we  remember  that  there  are  few  statements  of  fact  that  are 
not  oonclasions  of  fact.^  It  is  otherwise  as  to  conclusions  of  law, 
which,  when  relating  to  domestic  law,  are  for  the  court  to  draw 
and  not  for  witnesses.^  Among  such  conclusions  of  law  legal 
responsibility  is  one  of  the  most  conspicuous.  A  witness,  no 
matter  how  skilful,  is  not  to  be  permitted  to  testify  as  to  whether 
or  no  a  party  is  responsible  to  the  law ;  ^  or  whether  certain  facts 
constitute  in  law  an  agency.^  Law,  in  the  sense  here  used,  em- 
braces whatever  conclusions  belong  properly  to  the  court.  Thus 
it  is  inadmissible  for  a  witness  to  give  conclusions  as  to  d'ocu- 
ments  which  it  is  the  province  of  the  court  to  interpret.^ 

§  456.  Motive,  so  far  as  concerns  the  action  of  another,  is  to 
be  inferred  from  facts.     The  facts  from  which  the  in-  (^^eiu- 
ferences  are  to  be  drawn  are  to  be  detailed  by  the  wit-  "?/"  ^' 

•^  ^  witness  as 

nesses.  For  the  jury  the  work  of  inference  is  to  be  tomotiyes 
reserved,^  even  though  the  testimony  offered  relates  to  persons  in- 

.1  i.'  £  •  ji    •  J*!.*  *  admissible* 

the  action  of  a  person  m  a  dying  condition,  incapa- 
ble of  fully  expressing  himself.^  ,  Yet  where  a  party  is  examined 
as  to  his  own  conduct,  he  may  be  asked  as  to  his  motive,  or 
condition  of  mind,  his  testimony  to  such  motive  being  based  not 
on  inference  but  on  consciousness.^ 

§  457.  That  a  witness's  opinion  is  admissible  is  a  set-  Opinion  ot 
tied  rule,  though  much  difficulty  exists  as  to  the  mean-  cannot 
ing  of  the  term.     What  is  opinion  f    "  Did  A.  shoot  Se^^df 

new  objects,  when  suddenly,  if  due  Mass.  191;  Frov.  Tool  Co.  v.  Man. 

time  be  given,  the  lost  scent  will  be  Co.  120  Mass.  86.    See  Faiichild  v. 

perceived.   So  with  the  memory.    We  Bascomb,  85  Vt.  898. 

cannot  force  ourselves  to  recall  the  *  Whart.  on  £v.  §  607. 

name  we  have  forgotten  by  persist-  ^  Zantzinger     v.    Weightman,.    % 

ently  thinking  about  its  object.    We  Cranch    C.    C.    478 ;    Whitman     v^ 

can  only  remember  it  by  disengaging  Freeze,  28  Me.  186;  State  v.  Mairs, 

our  mind,  and  striking  upon  some  as-  1  Coxe,  458;  Ballard  v.  Lockwood,  1 

sociation  by  which  the  missing  fact  Daly,    168;  Shepherd   v,  Willis,  19 

may  be  recalled.  Ohio,   142;   Gilman   v.  Riopelle,   18 

^  See  supra,  §§  7  e<  ieq.  Mich.  146;  State  v.  Garvey,  11  Minn. 

*  See  Whart.  on  £v.  §  607.  164;  Hudgins  v.  State,    2   6a.   173; 

*  R.  V.  Richards,  1  F.  &  F.  87;  Hawkins  v.  Sute,  26  Ga.  207;  Peake 
Joyce  V.  Ins.  Co.  46  Me.  168;  Peter-  v.  Stout,  8  Ala.  647;  Clement  v.  Cure- 
son  V,  State,  47    Gra.  624;    State  v.  ton,  86  Ala.  120. 

Klinger,  46  Mo.  224.     See  supra,  §§        ^  Griggs  p.  State,  69  Ga.  788. 
417  et  seq.  ^  Supra,  §  481 ;  Whart.  on  £v.  §§ 

«  Short  Mt.  Coal  Co.  v.  Hardy,  114    482, 608 ;  Dill  v.  Sute,  6  Tex.  Ap.  118. 
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B.  ?  "  C,  a  by-stander,  answers,  **  My  opinion  is  that  he  did  : 
I  saw  the  pistol  aimed  ;  I  heard  the  report ;  I  saw  the  flash ;  I 
saw  B.  fall  down,  as  I  supposed,  dead;  from  all  this  I  infer 
that  A.  killed  B."  This  is  all  inference  on  the  part  of  the  wit- 
ness ;  yet  it  is  admissible.^  On  the  other  hand,  it  has  been  held 
inadmissible  to  ask  a  witness  his  opinion  as  to  whether  a  de- 
fendant, who  was  alleged  to  have  acted  in  self-defence,  was  at 
the  time  in  imminent  danger ;  ^  or  as  to  whether  a  certain  phy- 
sician had  acted  honorably  towards  his  professional  brother ;  ^ 
or  as  to  what  is  a  reasonable  load  for  a  horse  ;^  or  as  to  the 
effect  of  particular  charges  in  an  account ;  ^  or  as  to  the  effect  of 
certain  acts  on  the  credit  of  a  firm ;  ^  or  as  to  the  probable  effect 
of  certain  acts  in  saving  a  burning  house  ;  ^  or  as  to  the  religious 
sense  of  a  dying  declarant ;  ^  or  as  to  the  conjectural  losses  of 
certain  business  operations  ;  ^  or  as  to  whether  the  condition  of  a 
third  person  indicates  disease.^^  Nor  can  a  witness  be  asked 
whether  he  did  not  exercise  great  care  in  the  discharge  of  a  cer- 
tain duty  ;  ^^  as  to  whether  a  particular  alteration  of  machinery 
was  technically  a  repair  ;  ^  as  to  whether  a  certain  person  acted 
fairly  ;  ^  as  to  whether  a  certain  person  *'  looked  excited ; "  ^^  as 
to  whether  a  certain  person  *^  looked  downcast ; "  ^^  as  to  whether 
an  engine  appeared  capable  of  drawing  a  train ;  ^^  as  to  whether 
a  certain  bridge  was  safe ;  ^^  as  to  whether  certain  conduct  in- 
dicated adultery,^^  or  recent  sexual  intercourse ;  ^^  as  to  whether 


1  See  supra,  §§  7-18. 

<  State  V.  RhoadB,  29  Oh.  St.  171. 

*  Ramadge  v,  Ryan,  9  Bing.  88S; 
though  see  Greville  v.  Chapman,  6 
Q.  B.  781,  a  case  of  doubtful  author- 
ity. 

«  Oakes  v,  Weston,  45  Yt.  480. 
»  U.  S.  V,  Willard,  1  Paine,  689. 
^  Donnell   v,  Jones,  18    Ala.  490; 
Thomas  v,  Isett,  1  Greene,  470. 
V  Gibson  v.  Hatchett,  24  Ala.  201. 

*  State  V.  Brunetto,  18  La.  An. 
45. 

*  Rider  v.  Ins.  Co.  20  Pick.  259. 

^^  Ashland  v.  Marlboro,  99  Mass.  47; 
though  in  Parker  v.  St.  Co.  109  Mass. 
506,  it  was  held  that  a  non-expert 
could  testify  as  to  another's  proba- 
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ble  health.  See  also  cases  cited  to 
§459. 

"  Bryant  v.  Glidden,  89  Me.  458. 

^  Bigelow  V.  Collamore,  5  Cush. 
226. 

1*  Zantzinger  v,  Weightman,  2 
Cranch  C.  C.  478. 

^*  Gassenheimer  v.  State,  52  Ala. 
814. 

^*  McAdory  o.  State,  59  Ala.  92;  but 
see  Culver  v.  Dwight,  6  Gray,  44; 
State  V.  Hudson,  50  Iowa,  157. 

i«  Sisson  V.  R.  R.  14  Mich.  489. 

"  Crane  r.  Northfield,  88  Vt.  124. 

^*  Cameron  v.  State,  14  Ala.  546 ; 
Cox  V,  Whitfield,  18  Ala.  788. 

10  McKnight  v.  State,  6  Tex.  Ap. 
158. 


CHAP.  IX.]  EXAMINATION  OP  WITNESSES,  [§  459. 

a  certain  disorderly  house  was  a  nuisance ;  ^  as  to  whether  a  cer- 
tain hoase  was  a  bawdy-house  ; '  as  to  whether  a  certain  person's 
conduct  would  have  particular  effects ; '  as  to  whether  certain 
language  would  have  particular  effects  ;  ^  as  to  whether  certain 
conduct  was  negligent,  or  otherwise  ;  ^  as  to  whether  certain  con- 
duct  was  honest ;  ^  as  to  whether  the  wind  would  have  certain 
effects  in  extending  a  fire ;  ^  as  to  whether  in  a  particular  case 
there  was  danger  to  life  ;  ^  as  to  whether  a  gate  of  a  drawbridge 
should  be  shut  at  night ;  ^  as  to  whether  certain  injuries  could 
have  been  avoided.^^ 

§  458.  The  true  line  of  distinction  is  this :  an  inference  neces- 
sarily involvine  certain  facts  may  be  stated  without  the  Otherwise 

,        °  ^     ,  «'  ^  when  opin- 

facts,  the  inference  being  an  equivalent  to  a  specifica-  ion  is 
tion  of  the  facts ;  but  when  the  facts  are  not  neces-  short* 
sarily  involved  in  the  inference  («.  g.  when  the  infer- 
ence may  be  sustained  upon  any  one  of  several  distinct  phases 
of  fact,  none  of  which  it  necessarily  involves),  then  the  facts 
must  be  stated.^^    In  other  words,  when  the  opinion  is  the  mere 
short-hand  rendering  of  the  facts,  then  the  opinion  can  be  given, 
subject  to  cross-examination  as  to  the  facts  on  which  it  is  based.^ 
§  459.  Opinion,  so  far  as  it  consists  of  a  statement   So  "to 

-  rt.  .  nowes, 

of  an  effect  produced  on  the  mind,  becomes  primary   smells,  and 

•  J  11  i«*iii  fA»  £    identiiica^ 

evidence,  and  hence  admissible  whenever  a  condition  of  tiona. 

^  Smith  V,  Com.  6  B.  Monr.  21.  §910;  and  see  also  State  v.  Hopkins, 

"  See  on  this  topic  fully,  Whart  60  Vt.  816;  McKnight  t^.  State,6  Tex. 

Grim.  Law,  8th  ed.  §  1461.  Ap.  168. 

*  Richards  v.  Richards,  87  Fenn.  »  Taylor  v.  R.  R.  48  N.  H.  804; 
St.  226.  Sherman  v.  Blodgett,  28  Yt.  149;  Par- 

^  Johnson  v.  Ballew,  2  Porter,  29.  sons  v.  Ins.  Co.  16  Gray,  468;  Clear- 

*  Crofut  ».  Ferry  Co.  86  Barb.  201;  water  v.  Brill,  61  N.  Y.  626;  Ardesco 
Teall  9.  Barton,  40  Barb.  187;  Tay-  t;.  Gilson,  68  Fenn.  St.  146;  Sorg  v. 
lor  V.  Monnot,  4  Duer,  116;  Living-  Congregation,  68  Fenn.  St  166;  King 
8ton  V,  Cox,  8  W.  &  S.  61;  Otis  v.  v.  Fitch,  2  Abb.  (N.  Y.)  App.  608; 
Thom,  28  Ala.  469.  See  Fenn.  R.  v.  Selden  v.  Bank,  3  Minn.  166;  Mont- 
Henderson,  61  Fenn.  St.  816.  gomery  v.  Scott,  84  Wis.  888;  Lewis 

*  Johnson  v.  State,  86  Ala.  370.         v.  State,  49  Ala.  1 ;  Avary  r.  Searcy, 
V  State  V.  Watson,  66  Me.  74.  60  Ala.  64;  Ray  v.  State,  60  Ala.  104; 

*  State  V,  Rhoads,  29  Oh.  St.  171.       Sparr  v.  Wellman,  11  Mo.  280;  Say- 

*  Nowell  o.  Wright,  3  Allen,  166.        farth  v.  St.  Louis,  62  Mo.  449;  State 
^  Winters  v.  R.  R.  39  Mo.   468.     v.  Folwell,    14   Kans.   110;  State  o. 

See  Patterson  v.  Colebrook,  29  N.  H.  Harrington,  12  Nev.  126.  See  Chi- 
94.  cago  V.  Greer,  9  Wall.  726. 

^^  bee  cases  given  in  Whart.  on  £v. 
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[chap.  IX. 


things  is  such  that  it  cannot  be  reproduced  and  made  palpable 
in  the  concrete  to  the  jury.^  Eminently  is  this  the  case  with 
regard  to  noises;^  and  smells;'  to  questions  of  identification, 
where  a  witness  is  allowed  to  speak  as  to  his  opinion  or  belief,^ 
and  to  the  question  whether  a  party  believed  himself  at  the  time 
to  be  in  great  danger  of  death.^ 

§  460.  This  is  also  the  case  as  to  matters  with  which  the  wit- 
So  as  to  ness  is  specially  acquainted,  but  which  cannot  be  specif- 
cannot  be     ically  described.^  Thus  a  witness  has  been  permitted  to 


^  Com.  p.  Sturtivaot,  1 1 7  Mass.  122; 
Safford  V.  Grout,  120  Mass.  20;  Com. 
p.  Piper,  120  Mass.  186;  Kearney  v. 
Farrell,  28  Conn.  817;  People  v.  East- 
wood, 14  N.  Y.  562 ;  Townsend  v. 
firundage,  6  Thomp.  &  C.  527;  Du- 
bois V,  Baker,  40  Barb.  556;  Bren- 
nan  v.  People,  15  III.  511;  State  v. 
Langford,  Busbee,  436;  Woodward  v. 
Gates,  38  Ga.  205;  Patrick  o.  The 
Adams,  19  Mo.  78;  Eyerman  v.  Shee- 
han,  52  Mo.  221 ;  Albright  v.  Corley, 
40  Tex.  105;  Underwood  v.  Waldron, 
S3  Mich.  232. 

3  State  V.  Shinborn,  46  N.  H.  497 ; 
Leonard  v.  Allen,  11  Cush.  241,  where 
the  meaning  of  tones  of  voice  and 
gestures  was  asked.  But  see  Mess- 
ner  v.  People,  45  N.  Y.  1,  cited  supra, 
§  271.  In  Harden  burg  v.  Cockroft,  5 
Daly,  79,  it  was  said  a  witness  could 
not  be  asked  as  to  how  far  a  voice 
could  be  heard. 

**It  has  been  said,"  remarks  Mr. 
Starkie,  "  that  a  witness  must  not  be 
examined  in  chief  as  to  his  belief  or 
persuasion,  but  only  as  to  his  knowl- 
edge of  theiact,  since  judgment  must 
be  given  secundum  allegcUa  et  probata  ; 
and  a  man  cannot  be  indicted  for  per- 
jury who  falsely  swears  as  to  his  per- 
suasion' or  belief.  As  far  as  regards 
mere  belief  or  persuasion  which  does 
not  rest  upon  a  sufficient  and  legal 
foundation,  this  position  is  correct^  as 
where  a  man  believes  a /act  to  be  true 
merely  because  he  has  heard  it  said  to 

874 


be  so  ;  but,  with  respect  to  persuasion 
or  belief  as  founded  on  facts  within 
the  actual  knowledge  of  the  witness, 
the  position  is  not  true.  On  questions 
of  identity  of  persons  and  of  hand- 
writing, it  is  every  day's  practice  for 
witnesses  to  swear  that  they  believe 
the  person  to  be  the  same,  or  the 
handwriting  to  be  that  of  a  particular 
individual,  although  they  will  not 
swear  positively;  and  the  degree  of 
credit  to  be  attached  to  the  evidence 
is  a  question  for  the  jury.  With  re- 
gard to  the  second  objection,  it  has 
been  decided  that  a  man  who  falsely 
swears  that  he  thinks  or  believes  may 
be  indicted  for  perjury."  1  Stark. 
£v.  153. 

*  Kearney  v.  Farrell,  28  Conn.  317; 
Conner  v.  State,  6  Tex.  Ap.  455.  See 
Max  Miiller's  Lectures  on  Language, 
vol.  ii.  Lect.  i. 

Thus  a  witness  may  say  that  a  smell 
was  that  of  chloroform.  Conner  p. 
State,  6  Tex.  Ap.  455. 

*  Fryer  v.  Gathercole,  18  Jur.  542; 
R.  V.  Orton,  Pamph.  Trial;  State  v. 
Pike,  49  N.  H.  398;  Com.  v.  Pope, 
103  Mass.  446;  Woodward  v.  State, 
4  Baxter,  322;  Powell's  Evidence 
(4th  ed.))  102.  Supra,  §  13;  infra, 
§802. 

«  Supra,  §  481 ;  Dill  v.  State,  6  Tex. 
Ap.  110. 

*  Kearney  v.  Farrell,  28  Conn.  817; 
Bennett  v.  FaU,  26  Ala.  605;  Cole  v. 
Yarner,  31  Ala.  244;  Innis  v.  The 


CHAP.  IX,]  EXAMINATION  OP  WITNESSES.  [§  460. 

testify  that  certain  parties  were  attached  to  each  other ;  ^  expressed 
that  a  calvert  was  '^  steep  right  down,  a  calvert  that  I  crete. 
thought  a  dangerous  place ; "  ^  that  an  engine  was  running  at  an 
estimated  speed ; '  that  a  third  person  was  sick  or  disabled ;  ^ 
that  a  particular  wagon  made  certain  tracks  which  were  in  ques- 
tion ;  ^  that  a  horse  appeared  unwell  or  unsound,  or  was  or  was 
not  diseased ;  ^  that  a  cow  was  in  good  condition  ;  ^  that  certain 
pictures  were  good  likenesses ;  ^  that  the  witness  did  all  in  his 
power  to  effect  a  particular  result ;  ^  that  certain  hairs  on  a 

Senator,  4  Cal.  5.  See  State  v.  Stick-  facts  should  be  stated  and  inferences 

ley,  41  Iowa,  232.  left  to  the  jarjr.    But  here  it  might 

^  Trelawney  v,  Colman,  2   Stark,  he  difficult  to  draw  a  correct  conclu- 

192;  Robertson  v.  Stark,   15  N.  H.  sion  from  the  facts  stated,  or  rather 

114;  McKee  v.  Nelson,  4  Cow.  855.  the  fact  of  diligence  might  be  left  un- 

^  Lund  V,  Tyngsboro,  9  Gush.  36.  certain  from  the  facts  stated.   In  such 

'  Detroit  B.  R.  v.  Van  Steinburg,  a  case  it  is  not  legal  error  to  allow  such 

1 7  Mich.  99.  a  question.     Whether  a  person  trans- 

^  State  V.  Knapp,  45  N.  H.   148 ;  acted  a  specified  business  as  soon  as 

Whittier  v.  Franklin,  46  N.  H.  23  ;  he  could,  is  a  fact  peculiarly  within 

Norton  v.  Moore,  3  Head,  480;  Brown  his  own  knowledge.    A  person  is  to 

V.  Lester,  Ga.  Dec.  part  i.  77;  Mil-  walk  a  mile  as  soon  as  he  can.    From 

ton  V.  Rowland,  11  Ala.  732;  Autauga  the  fact  that  it  occupied  half  an  hour, 

Co.  V.  Davis,  82  Ala.  703;  Barker  v.  a  jury  would  be  puzzled  to  determine 

Coleman,  35  Ala.  221 ;  Stone  t7.  Wat-  whether  he  did  it  as  soon  as  he  could 

son,  37  Ala.  279;  Elliott  v.  Van  Bu-  or  not.    Besides,  the  question  was  not 

ren,  33  Mich.  49;  Endicott,  J.,  Com.  whether  the  proofs  of  loss  were  pre- 

V.  Sturtivant,  119  Mass.  132.  sented  as  soon  as  possible,  which  was 

'  State  V.  Folwell,  14  Kans.  105.  the  question  for  the  jury,  but  whether 

<  Willis  9.  Quimby,  31  N.  H.  485;  the  witness  individually  did  all  he 

Spear  v.  Richardson,  84  N.  H.  428 ;  could  to  have  them  presented.    The 

State  9.  Avery,  44  N.  H.  392;  John-  question  held  incompetent  in  Carpen- 

son  V.  State,  87  Ala.  457.    See  these  ter  v.  Eastern  Trans.  Co.  71  N.  Y. 

cases  approved  in  Pike  v.  State,  49  580,  was  quite  different.    There  the 

N.  H.  426.  question  was  whether  another  person, 

^  Joy  V.  Hopkins,  5  Denio,  84.  in  the  opinion  of  the  witness,  omitted 

*  Barnes  v,  Ingalls,  39  Ala.  193.  or  neglected  any  duty  in  respect  to 

*  Brink  v.  Han.  Ins.  Co.  N.  Y.  App.  a  certain  matter.    In  the  case  at  bar 
1880,  9  Rep.  518.  it  was  sought  to  prov^a  fact,  not  an 

In  this  case  Church,  C.  J.,  said:  —  opinion,  within  the  knowledge  of  the 

'*  It  is  urged  that  it  is  not  compe-  witness.     While  it  would  not  have 

tent  for  a  witness  to  testify  to  the  been  a  legal  error  to  have  sustained 

very  conclusion  of  fact  which  the  jury  the  objection,  I  am  of  opinion,  under 

are  to  pass  upon.      But  there    are  the  circumstances  of  this  case,  that  it 

questions  of  this  character  which  the  was  not  legal  error  to  overrule  it. 
trial  judge  may  allow  without  com-        **  The  object  of  all  examinations  in 

mitting  a  legal  error.    In   general,  judicial  tribunals  is  to  elicit  truth ; 
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§  460.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  IX. 

dub  appeared  to  the  naked  eye  haman,  and  to  resemble  thehsdr 
of  the  deceased  ;  ^  that  a  certain  substance  was  *'  hard  pan  ;  '*  * 
that  certain  distances  or  weights  were  to  be  estimated  in  a  par- 
ticular way  ;  *  that  certain  persons  were  insane,*  or  drunk,*  or 
otherwise ;  that  certain  obviously  dangerous  wounds  caused 
death  ;  ^  that  a  liquor  looked  like  whiskey ;  ^  that  a  color  was  of 
a  certain  hue  ;  ®  that  a  certain  person  "  acted  as  if  she  felt  very 
sad  ; "  ®  that  a  certain  person  **  appeared  to  be  in  fear ; "  ^^  that, 
on  being  held  to  answer,  he  **  looked  as  if  he  felt  badly  ; "  ^^  that 
the  appearance  of  a  blood-stain  indicated  the  spurt  came  from 
below,  though  the  witness  had  never  experimented  with  blood  or 
other  fluid  in  this  relation.^  And,  as  a  general  rule,  ^'  duration, 
distance,  dimension,  velocity,  &c.,  are  often  to  be  proved  only 
by  the  opinion  of  witnesses,  depending  as  they  do  upon  many 
minute  circumstances  which  cannot  be  fully  detailed."  ^'  And 
in  addition  to  the  rule  already  given  that  opinion  is  admissible 
when  it  is  fact  in  short-hand,  we  may  hold  that  it  is  not  neces- 
sary for  a  witness  to  be  an  expert,  to  enable  him  to  give  his 
opinion  as  to  a  matter  depending  upon  special  knowledge,  when 

and  there  are  many  cases  where  the  ^  Com.  v.  Dowdican,  114  Mass.  257. 
form  of  questions  and  the  manner  of  *  Com.  v.  Owens,  114  Mass.  252. 
examination  must  be  left  to  the  dis-  *  Culver  v.  Dwight,  6  Gray,  444. 
cretion  of  the  trial  judge.  No  in-  ^^  In  Brownell  v.  People,  38  Mich, 
justice  could  have  been  done,  because  786,  Campbell,  C.  J.,  said  :  **  There 
the  answer  would  not  be  likely  to  is  no  doubt  that  evidence  of  the  opin- 
prevail  against  facts  which  might  be  ions  of  witnesses,  that  Brownell  (the 
drawn  out  on  cross-examination  or  defendant  in  a  homicide  case)  ap- 
proved by  other  witnesses  inconsis-  peared  to  be  in  fear,  should  not  have 
tent  with  it.''  been  shut  out.  The  case  of  People  r. 
^  Com.  V.  Dorsey,  103  Mass.  413.  Lilly,  38  Mich.  270,  decided  since  the 

*  Currier  v.  R.  R.  34  N.  H.  498.  trial   below,  covers  so  much  of  this 
'  Hackett  v.  R.  R.  35  N.  H.  390 ;  case  as  to  make  it  useless  to  enlarge 

Eastman  v.  Amoskeag  Co.  44  N.  H.  on  this  point  and  some  others." 

143  ;  Fulsome  t*.  Concord,  46  Yt.  135;  ^^  State  v.  Hudson,  50  Iowa,  157; 

Campbell  t;.  State,  23  Ala.  44;  Rawles  but  see  McAdory  o.  State,  59  Ala.  92. 

V.  James,  49  Ala.  183.  ^  Com.  v.  Sturtivant,  1 1 7  Mass.  122, 

^  See  supra,  §  417;  Gahagan  v.  R.  where  the  question  is  ably  discussed 

R.  1  Allen,  187 ;  People  o.  Eastwood,  by  Endicott,  J.;  Richardson  v.  State, 

14  N.  Y.  562;  Stanley  v.  State,  26  7  Tex.  Ap.  487. 

Ala.  26.  IS  Kingman,  C.  J.,  Sute  v.  Folwell, 

^  Ibid.;  Aurora  r.  Hillman,  90  HI.  14  Kans.  110;  citing  Poole  v.  Richard- 

61.  son,  3  Mass.  830.    See  also  Com.  p. 

*  State  V.  Smith,  22  La.  An.  468.  Malone,  114  Mass.  295. 
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he  states  the  facts  on  which  he  bases  his  opinion.^  It  is  other- 
wise as  to  matters  concerning  which  the  jury  can  themselves 
form  opinions,  in  which  case  witnesses  cannot  state  opinions 
which  do  not  themselves  involve  the  facts  from  which  they  are 
drawn.* 

§  461.  It  is  sufficient,  when  the  spoken  words  of  another  are 
to  be  testified  to,  to  give  their  substance ;  the  witness   ^^i^jjesa 
swearing  to  the  material  accuracy  and  completeness  of  «n*y  g»j« 
the  substance.^    A  witness,  however,   cannot  be   per-   stance  of 
mitted  to  say  what  is  the  impression  left  on  him  by  tions  or 
a  conversation,  unless  he  swears  to  such  impressions   ^""°«*- 
as  recollections  and  not  inferences.^    But  what  a  witness  did  in 
consequence  of  a  conversation  he  may  be  allowed  to  prove.* 

§  462.  The  same  distinction  applies  to  other  objects.   The  lim- 
itedness  both  of  human  observation  and  of  human  ex-  _ 
pression  forbids  the  reproduction  of  any  fact  exactly  ;  ®  pressions 
it  is  enough  if  a  witness  swears  to  events  and  objects  inadmiBsi- 
according  to  the  best  of  his  recollection  and  belief.^      ^ 
But  it  is  no  objection  to  the  admissibility  of  such  evidence  that 
the  witness  uses  the  term  ^^  impression,'*  if  he  testifies  to  what  he 
believes,  however  distrustful  he  may  be  as  to  perfect  accuracy.® 
It  is  for  the  jury  to  determine  how  far  such  *'  impressions  "  are 

^  Currier  v.  B.  R.  84  N.  H.   498;  v.  Snider,  69  HI.  S76;  Bissell  v.  Wert, 

Richardson  v.  Hitchcock,  28  Vt.  149;  85  Ind.  54;  Eaton  v.  Woolly,  28  Wis. 

O'Neill    V.  Lowell,    6    Allen,    110;  628;  State  v.  Thorp,  72  N.  C.  186; 

Browning  v.  R.  R.  2  Daly,  117;  Ise-  Gavisk  v.  R.  R.  49  Mo.   274;  Shep- 

lin  V.  Peck,    2  Robt.  (N.  Y.)  629;  herd  V.Hamilton  Co.  8  Heisk.  880; 

Fenn.  R.  R.  v.  Henderson,  51  Penn.  Largan  v.  R.  R.  40  Cal.  272. 

St.  815;  Dailey  v.  Grimes,   27  Md.  «  U.   S.  v.  White,  6  Cranch  C.  C. 

440;  Panton  v.  Norton,  18  111.  496;  457;  U.   S.  v.   Macomb,  5  McLean, 

Thomas  v.  White,  11  Ind.  182;  Indian-  286 ;  Brown  v.  Com.  73  Penn.  St.  821; 

apolls  V.  Huffer,  80  Ind.  285;  Detroit  Summons  v.  State,  5  Oh.  St.  825;  and 

R.  R.  V.  Van  Steinburg,  17  Mich.  99;  other  cases  cited  Whart.  on  £▼.  §  461. 

Sowers  v.  Dukes,  8  Minn.  28 ;  Brack-  *  Morris  v,   Stokes,    21    Ga.   552 ; 

ett  V.  Edgerton,  14  Minn.  174;  Coch-  Lockett  t;.  Minns,  27  Ga.  207;  Bell  v. 

ran  v.  Miller,  18  Iowa,  128;  Barker  Troy,  85  Ala.  104;  Crews  o.  Thread- 

V,  Coleman,  85  Ala.  221 ;  Blackman  gill,  85  Ala.  884 ;  Helm  v,  Cantrell, 

V.  Johnson,  85  Ala.  252;  Alabama  R.  59  111.  528;  Yost  v.  Devault,  9  Iowa, 

B.  V.  Burkett,  42  Ala.  88;  People  v.  60. 

Sanford,  48  Cal.  29.  •  Whaley  v.  State,  11  Ga.  128. 

>  Cannell  v.  Ins.  Co.  59  Me.  582;  ^  Supra,  §  878. 

Morris  v.  East  Haven,  41   Conn.  252;  ^  Whart.  on  Ev.  §  462. 

Messner  v.  People,  45  N.  ¥•  1 ;  Ames.  ^  Ibid. 
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reliable.^  So  a  witness  is  allowed  to  state  why  certain  facts  are 
impressed  on  his  memory,  if  sach  reasons  are  not  for  other 
grounds  inadmissible.^  Impressions,  however,  which  are  con- 
jectural and  uncertain,  cannot  be  detailed.' 

§  468.  A  witness  will  not  be  compelled  to  answer  any  question 
Witnesa  the  reply  to  which  would  supply  evidence  by  which  lie 
comiwiusd*  ^^^^^  be  convicted  of  a  criminal  oflEence.*  The  priv- 
MtolSm-  '^^^S^^  ^  *'b^®  stated,  extends  to  inculpatory  documents,^ 
•elf.  and  to  marital  relations;  and  hence  neither  husband 

nor  wife  is  compelled  to  answer  questions  involving  the  other^s 
criminality.^  Refusal  to  answer,  however,  may  be  used  as  a  pre- 
sumption against  a  witness  so  refusing.^    Should  answers  as  to 


1  Davall  V.  Darby,  88  Pean.  St.  56; 
Crowell  V.  Bank,  8  Oh.  St.  406;  Mc- 
Rae  V.  Morrison,  IS  Ired.  (L.)  46; 
Beverly  v.  Williams,  4  Dev.  &  B.  (L.) 
236. 

>  Thomas  v.  State,  27  6a.  287; 
Bell  V.  Troy,  85  Ala.  104. 

•  Clark  V.  Bigelow,  16  Me.  246 ; 
Lewis  17.  Brown,  41  Me.  448 ;  Hum- 
phreys V,  Parker,  52  Me.  502 ;  Teb- 
betts  V.  Flanders,  18  N.  H.  284; 
Wheeler  v.  Blandin,  24  N.  H.  168; 
State  V,  Flanders,  88  N.  H.  824;  Ives 
V,  Hamlin,  5  Gush.  584;  Wiggins  o. 
Holly,  11  Ind.  2;  Wells  v.  Shipp,  1 
Walk.  Miss.  888. 

4  1   Stark.  Et.  165,  166;  Phil.   & 
Am.  on  Ev.  918,  914  ;  1  Phil.  Ev.  277 
Cowen  &  Hill's  note,  516,  to  1  Phil 
Evid.  267,  and  cases   therein  cited 
Paxton    V.   Douglass,   19   Ves.   225 
Macbride  v,  Macbride,  4  Esp.  242 
K  V.  Lewis,  4  Esp.  225 ;  R.  v.  Friend, 
18  How.  St.  Tr.  16;  R.  v.  Maccles- 
field, 16  How.  St.   Tr.  1146;   Gates 
v.  Hardacre,  8    Taunt  424;   B.    o. 
Slaney,    5  C.  &  P.  218;   R.  v.  Peg- 
ler,  5  G.  &  P.  521 ;  Maloney  v.  Bart- 
ley,  8  Camp.  210;  Chestler  v.  Wort- 
ley,   7   C.  B.  410;   1    Burr's   Trial, 
244;  Neale  v.  Cuningham,  1  Cranch 
C.  C.  76 ;  U.  S.  V.  Moses,  1  Cranch 
C.   C.    1 70 ;    U.    8.   V.   Strother,  8 
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Cranch  C.  G.  482;  Low  o.  Mitchell, 
18  Me.  872 ;  State  v.  Blake,  25  Me. 
850;  Sta^  v.  K.  4  N.  H.  562;  Co- 
burn  V.  Odell,  80  N.  H.  540;  Chaoa- 
berhun  V.  Wilson,  12  Vt.  491;  Brown 
V.  Brown,  5  Mass.  820;  Com.  v»  Kim- 
ball, 24  Pick.  866.  See  Phelin  r. 
Eenderdine,  20  Penn.  St.  854;  People 
V.  Mather,  4  Wend.  229;  People  r. 
Rector,  19  Wend.  569;  Southard  v. 
Rexford,  6  Cow.  254;  Tappan,  in  re, 
9  How.  Pr.  894;  Byass  v.  SuUivaD,  21 
How.  Pr.  50;  Warner  v,  Lucas,  10 
Ohio,  886;  Howel  v.  Com.  5  Grat. 
664;  Poindexter  v.  Daids,  6  GraL  481 ; 
Lister  v.  Boker,  6  Blackf.  439 ;  Printz 
V.  Cheney,  11  Iowa,  469 ;  Hopkins  v. 
Olin,  23  Wis.  809;  Simmons  v.  Hol- 
ster, 18  Minn.  249  ;  State  v.  Edwards, 
2  N.  &  McC.  18;  Higdon  v.  Heard,  14 
Ga.  255;  Pleasant  v.  State,  15  Ark. 
624;  State  t;.  Marshall,  86  Mo.  400; 
Lea  V.  Henderson,  1  Cold.  146.  In 
New  York,  by  the  Revised  Code,  the 
protection  is  limited  to  cases  of  felony. 
Rev.  Code,  §  1854. 

<  See  Whart.  on  Ey.  §  751.  Byass 
V.  Sullivan,  21  How.  (N.  Y.)  Pr.  60. 

•  Cartwright  p.  Green,  8  Ves.  405 ; 
R.  V.  All  Saints,  6  M.  &  S.  200.  See 
supra,  §  402. 

f  Andrews  v.  Frye,  104  Mass.  284. 
Infra,  §478. 


CHAP.  IX.]  EXAMINATION  OF  WITNESSES.  [§  465. 

gailt  be  extorted,  these  answers,  as  will  hereafter  be  seen,  can- 
not be  used  against  the  party  thus  compelled  to  answer.^ 

§  464.  Although,  as  we  will  presently  see,  exposure  to  civil 
liability  is  no  ground  for  excuse,  a  witness  will  be  re- 
lieved  from  giving  to  a  question  a  reply  which  might  pose  him- 
expose  him  to  a  forfeiture  of  his  estate.^    Nor  does  it  fine  or  to 
make  a  difference  that  the  penalties,  in  a  penal  prose-       ®*^"™' 
cution,  are  limited  to  a  fine.^     Thus  a  party  will  be  protected 
from  giving  an  answer  which  exposes  him  to  a  prosecution  for 
usury.* 

§  465.  The  privilege  just  stated  cannot  be  inter-  privilege 
posed  by  a  party  to  the  issue.     It  must  be  claimed  by  SSn^  by 
the  witness  in  order  to  be  available.*    The  judge  is  'fitness. 

^  Infra,  §  665.  also  held  in  the  same  case,  that  the 

'  Parkhurst  v.  Lowten,  1  Mer.  401 ;  court  may  compel  a  witness  to  answer 

Uxbridge  v,  Staveland,  1  Ves.  Sr.  66.  any  such  question ;  but  that  if  the  an- 

'  Anderson  v.  State,  7  Ohio  (Part  swer  be  subsequently  used  against  the 

it.),  250.    But  see  infra,  §  468.  witness  in  a  criminal  proceeding  and  a 

^  Bank  of  Salina  o.  Henry,  2  De-  conviction  obtained,  judgment  will  be 

nio,  155;   Curtis  v.  Knox,  2  Denio,  respited  and  the  conviction  reversed." 

841;  Henry  o.  Bank,  8  Denio,   598.  See  infra,  §470.  In  a  later  case,  Fisher 

See  Parkhurst  V.  Lowten,  1  Mer.  401;  v.  Ronalds,  12  C.  B.  762,  Maule,  J., 

and  see  infra,  §  467.  and  Jervis,  C.  J.,  held,  that  it  is  for 

'  R.  V.  Adey,  1  M.  &  Rob.  94;  the  witness  to  exercise  his  own  judg- 
Thomas  v.  Newton,  M.  &  M.  48,  n. ;  ment,  and  to  say  whether  the  answer 
Fisher  o.  Ronalds,  12  C.B.  764;  Mars-  will  criminate  him,  and  that  if  he 
ton  V.  Downes,  1  A.  &  E.  84 ;  State  thinks  that  it  will,  he  may  refuse  to 
V.  Wentworth,  65  Me.  284 ;  State  v.  answer.  This  view  was  doubted  by 
Foster,  8  Foster  (N.  H.),  848;  Com.  Parke,  B.,  in  a  later  case  (Osborne  v. 
V.  Shaw,  4  Cush.  594  ;  Ward  v.  Peo-  London  Dock  Co.  10  Ex.  698),  where 
pie,  6  Hill  (N.  Y.),  144;  State  v,  Bi-  the  learned  judge  indicated  his  ad- 
lansky,  '8  Minn.  246 ;  State  v.  Patter-  hesion  to  the  doctrine  of  R.  v.  Gar- 
son,  2  Ired.L.  846;Newcomb  v.  State,  bett.  The  Court  of  Queen's  Bench, 
87  Miss.  888;  Whiter.  State, 52 Miss,  however,  has  since  held  that  a  wit- 
216;  Sodusky  v.  McGee,  5  J.  J.  Marsh,  ness  can  only  claim  the  right  of  re- 
621 ;  Clark  t;.  Reese,  85  CaL  89.  That  fusing  to  answer  a  question  when  the 
witness  may  waive  his  privilege  see  court  is  satisfied  that  there  is  any  real 
People  V.  Arnold,  40  Mich.  710.  danger  of  a  prosecution  if  he  does  an- 

As  to  privilege  of  party  see  supra,  swer.    R.  v,  Boyes,  1  B.  &  S.  811." 

§  482.  Powell's  Evidence,  4th  ed.  109. 

«« In  R.  V.  Garbett,  1  Den.  286,  it        "  It  is  settled  that  it  is  no  ground 

was  held  that  a  witness  is  not  com-  for  a  witness  to  refuse  to  go  into  the 

pellable  to  answer  a  question  if  the  box,  that  the  question  will  criminate 

court  be  of  opinion  that  the  answer  him  and  that  he  will  refuse  to  answer 

might  tend  to  criminate  him.    It  was  it.    The  privilege  can  be  claimed  only 
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not  bound  to  notify  the  witness  of  his  privilege  in  this  rela- 
tion,^ though  he  may,  at  his  discretion,  give  an  intimation  to 
this  effect.' 

§  466.  We  have  several  rulings  to  the  effect  that  a  witness 
Danger  of    Cannot  be  compelled  to  give  a  link  to  a  chain  of  evi- 
dence by  which  his  conviction  of  a  criminal  offence  can 
be  furthered.^    This  proposition,  however,  cannot  be 


prosecu- 
tion must 
be  real. 


by  the  witness  himself,  after  he  has 
been  sworn  and  the  objectionable  ques- 
tion put  to  him.  Boyle  r.  Wiseman, 
10  Ex.  647.  And  the  witness  must 
pledge  his  oath  that  he  believes  the 
answer  will  tend  to  criminate  him.'' 
Powell's  Ev.  4th  ed.  109. 

1  Atty.  Gen.  v.  Radloff,  10  Exch. 
88. 

>  Fisher  v.  Ronalds,  12  C.  B.  764; 
B.  V.  Boyes,  2  Fost.  &  F.  158;  Foster 
V.  Pierce,  11  Cush.  487 ;  Com.  o.  Price, 
10  Gray,  472;  Mayo  v.  Mayo,  119 
Mass.  292. 

*  Gates  V.  Hardacre,  8  Taunt.  424 ; 
MacuUum  v.  Turton,  2  Y.  &  J.  183  ; 
Harrison  v.  Southcote,  1  Atk.  518; 
King  v.  King,  2  KoberU.  158;  Park- 
hurst  o.  Lowten,  2  Swanst.  215;  Peo- 
ple V.  Mather,  4  Wend.  229;  South- 
ard V.  Rexford,  6  Cow.  254;  Bank  of 
Salina  v.  Henry,  2  Denio,  155;  Lea 
V.  Henderson,  1  Cold.  146. 

The  question  arose  on  Burr's  trial 
(1  Burr's  Trial,  424)  in  the  following 
shape:  A  paper  being  produced  to  the 
court  in  cipher,  a  witness  (Mr.  Wil- 
lie) was  asked,  *'  Did  you  copy  this 
paper?"  He  objected  that,  if  any 
paper  he  had  written  would  have  any 
effect  on  any  other  person,  it  would 
as  much  affect  himself.  Mr.  Wirt  in- 
sisted that,  as  the  witness  had  sworn, 
in  a  previous  deposition,  that  he  did 
not  understand  the  cipher,  the  mere 
act  of  copying  could  not  implicate  him. 
Willie  was  then  asked,  **  Do  you  un- 
derstand its  contents?  "  It  was  ad- 
mitted by  the  witness  that  the  question 
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per  $e  might  be  innocent,  but  should 
he  answer,  the  prosecution  might  go 
on  gradually,  until  it  at  last  obtained 
matter  enough  to  criminate  him.  The 
counsel  for  the  prosecution  admitted 
that,  if  they  had  followed  with  a  ques- 
tion as  to  what  were  the  contents  of 
the  letter,  the  objection  might  be 
valid.  But  they  as  yet  had  not.  If 
he  answered  that  he  did  understand 
the  letter,  his  answer  to  the  other 
question  might  amount  to  self-crimi- 
nation ;  but  if  he  did  not  understand 
it,  it  could  not  criminate  him.  The 
question  was  again  changed,  **  Do  you 
know  this  letter  to  be  written  by  Aaron 
Burr,  or  any  one  under  his  authori- 
ty?" Marshall,  C.  J.,  said  that  was 
a  proper  question.  The  witness  still 
refused  to  answer,  as  it  might  crim- 
inate him.  The  question  was  then 
argued,  when  the  chi^  justice  re- 
marked, that  the  proposition  con- 
tended for  on  the  part  of  the  witness, 
that  he  was  to  be  the  sole  judge  of  the 
effect  of  his  answer,  was  too  hroad; 
while  that  on  the  other  side,  that  a 
witness  can  never  refuse  unless  the 
answer  will  per  ee  convict  him  of  a 
crime,  was  too  narrow.  He  is  not 
compellable  to  disclose  a  single  link 
in  the  chain  of  proof  against  him. 
If  the  letter  contained  evidence  of  a 
treason,  a  question  determinable  on 
other  testimony  by  his  acquaintance 
with  it  when  written,  he  might  prob- 
ably be  guilty  of  misprision  of  trea- 
son ;  and  the  court  ought  not  to  com- 
pel his  answer.    If  it  relate  to  the 
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maintained  to  its  full  extent,  since  there  is  no  answer 'which  a 
witness  could  give  which  might  not  become  part  of  a  supposable 
concatenation  of  incidents  from  which  criminality  of  some  kind 
might  be  inferred.  To  protect  the  witness  from  answering,  it 
must  appear  from  the  nature  of  the  evidence  which  the  wit- 
ness is  called  to  give,  that  there  is  reasonable  gi-ound  to  appre- 
hend that,  should  he  answer,  he  would  be  exposed  to  a  criminal 
prosecution.  The  question  is  for  the  discretion  of  the  judge,  and 
in  exercising  this  discretion  he  must  be  governed  as  much  by  his 
personal  perception  of  the  peculiarities  of  the  case  as  by  the  facts 
actually  in  evidence.  But  in  any  view  the  danger  to  be  appre- 
hended must  be  real,  with  reference  to  the  probable  operation  of 
law  in  the  ordinary  course  of  things,  and  not  merely  speculative, 
having  reference  to  some  remote  and  unlikely  contingency.^ 

Danger  of  prosecution  in  a  foreign  court  may  be  considered 
as  giving  this  privilege.^ 

§  467.  A  witness  cannot  excuse  himself  on  the  ground  ^p**{^* 
that  his  answer  would  expose  him  to  civil  liability.'        liability  no 

§  468.  The   privilege   cannot  be  claimed  when  the 
question  touches  acts  to  which,  from  their  slight  and  police  Ha- 
remote  culpability,  public  prosecutions  are  not  directed,  nLbfrfty  u 
especially  when  the  answer  is  one  which  public  policy  Jq°o*f  ^^ 
requires  to  be  made.     This  is  peculiarly  the  case  with 
prosecutions  under  the  liquor  laws.     Thus,  a  witness  will  be 
compelled  to  answer  whether  or  not  he  purchased  liquor  of  a  man 
charged  with  selling  it  by  small  measures ;  nor  can  he  shelter 
himself  from  the  question  by  the  position  that,  by  buying  the 
liquor,  he  became  an  accessary  to  the  misdemeanor  of  selling  it, 
and  thereby  a  principal.^    The  question  in  such  cases  is,  would 

misdemeanor  (setting  on  foot  an  un-  20  Oh.  Su  460,  and  cases  cited  supra, 

lawful     military    expedition    against  §  465. 

Mexico),  tlie  court  were  not  apprised  '  U.  S.  o.  McRea,  L.  R.  3  Ch.  App. 

that  such  knowledge  would  affect  the  79,  by  Ld.  Chelmsford;  though  see 

witness.   The  conclusion  was,  that  the  King  of  Two   Sicilies  v.  Willcox,  1 

question  which  respected  the  present  Sim.  N.  S.  801. 

knowledge  of  the  cipher,  as  it  would  '  See  cases  in  Whart.  on  £▼.  § 

not  affect  him  in  any  view,  must  be  687.    See  supra,  §  464. 

answered.  *  Com.  v.  Willard,  22  Pick.  476; 

1  R.  V,  Boyes,  1  fi.  &  S.  811;  9  Cox  State  v.  Rand,  51  N.  H.  861;  Com.  v. 

C.C.  82;  2  F.  &  F.  157;  People  v.  Downing,  4  Gray,  29;  State  r.  Wright, 

Kelly,  24  N.  Y.  74 ;  Wroe  v.  State,  4  Jones  (N.  C),  808;  though  see  Do- 

881 


§  469.]  EVIDENCE  IK  CBIMINAL  CASES.  [CHAP.  ESC. 

the  witness's  answer  that  he  parehased  liqaor  or  other  contra- 
band article  expose  him  to  a  prosecation  ?  If  not,  he  may  be 
compelled  to  answer  when  the  question  is  material.^ 

§  469.  The  witness  is  not  the  sole  jadge  of  his  liability.  The 
Coartde-  liability  mast  appear  reasonable  to  the  coart,  or  the 
w'to^privi-  witness  will  be  compelled  to  answer."  Thus  a  witness 
^'  may  be  compelled  to  answer  as  to  conditions  which  he 

shares  with  many  others  (e,  g.  whether  he  was  in  the  neighbor- 
hood of  a  homicide  on  a  particular  day,  when  such  neighborhood 
includes  a  city),  though  not  as  to  conditions  which  would  bring 
the  crime  in  suspicious  nearness  to  himself.^     But  in  order  to 

ran's  case,  2  Pars.  467,  and  State  v.  765;  74  £.  C.  L.  R.,  it  was  uecessaiy 

Bonner,  2  Head,  135,  under  statutes,  to  decide  the  point,  but  Maule,  J., 

Whart.  Grim.  Law,  8th  ed.  §  1829.  said,  *It  is  for  the  witness  to  exercise 

^  As  to  the  characteristics  of  police  his  discretion,  not  the  judge.    The 

offences  see  Whart  Grim.  Law,  8th  witness  might  be  asked,  *^  Were  you 

ed.  §  23  a.  in    London   on   such   a   day  ? "   and 

^  Osbom  V.  Dock  Go.  10  Exch.  698;  though  apparently  a  very  simple  quee- 

Sidebottom  v.  Adkins,  27  L.  J.  Gh.  tion,  he  might  have  good  reason  to 

152;  R.  V.  Boyes,  1  B.  &  S.  311 ;  Fer-  object  to  answer  it,  knowing  that,  if 

nandez,  ex  parte,  10  G.  B.  (N.  S.)  3,  he  admitted  that  he  was  in  London 

39  ;  Gom.  v.  Brainerd,  Thach.  G.  G.  on  that  day,  his  admission  would  com- 

146 ;  Grannis  v,  Branden,  5  Day,  ^60;  plete  a  chain  of  evidence  against  him 

Jackson  o.  Humphrey,  1  Johns.  498;  which  would  lead  to  his  conviction. 

People  V.  Mather,  4  Wend.  229;  South-  It  is  impossible  that  the  judge  can 

ard  V,  Kexford,  6  Gow.  254 ;  Real  v.  know  anything  about  that    The  priv- 

Feople,  42  N.  Y.  270;  Galbreath  v.  ilege  would  be  worthless,  if  the  wit- 

Eichelberger,  3  Yeates,  515;  Vaughan  ness  were  required  to  point  out  how 

V.   Perrine,    2   Penn.    (N.   J.)  144  ;  his  answer  would  tend  to  criminate 

Winder   v.  Diffenderffer,    2    Bland,  him.'    It  was  equally  unnecessary  to 

166;  Ward  v.  Sute,  2  Mo.  98;  Ter-  decide  the  point  in  Osborne  v.  The 

ritory  V.  Nugent,  1  Mart.  114;  Rich-  London  Dock   Gompany,  10  Ex.  R. 

man  v.  State,  2  Greene  (Iowa),  532;  701,  but  the  question  was  a  good  deal 

Xirshner  o.  State,  9  Wis.  140 ;  Floyd  discussed,  the  opinion  of  Parke,  B., 

V.  State,  7  Tex.  215.     See,  however,  clearly  inclining  to  the  view  that  the 

State  V.  Edwards,   2  Nott   &  McG.  witness  ought  to  satisfy  the  court  that 

13;  Archbold's  G.  P.  (ed.  of  1871),  the  effect  of  the  question  will  be  to 

277.  endanger  him.     The  learned  baron 

*  R.  17.  Boyes,  1  B.  &  S.  311 ;  9  Gox  states  that  this  was  the  opinion  of  the 

G.  G.  22;  Wroe  v.  State,  20  Oh.  St.  majority  of  the  judges  who  consid- 

460.     Supra,  §  466.  ered  the  case  of  R.  v.  Garbett,  1  Den. 

The  English  cases  on  this  point  are  G.  G.  236,  though  they  expressly  re- 

thus  recapitulated  in  Roscoe  on  Gr.  frained  from  deciding  the  point;  and 

£v.  8th  ed.  148  :  —  he  also  cites    the  opinion  of    Lord 

**  in  Fisher  v.  Ronalds,  12  G.  B.  Truro,  who,  in  the  case  of  Short  v. 
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CHAP.  IX.]  EXAMINATION  OF  WITNESSES.  [§  469. 

claim  the  protection  of  the  court  the  witness  is  not  required  to 
disclose  all  the  facts,  as  this  would  defeat  the  object  for  which 
he  claims  protection.^  It  is  not,  indeed,  enough  for  the  witness 
to  say  that  the  answer  will  criminate  him.^  It  must  appear  to 
the  court,  from  all  the  circumstances,  that  there  is  a  real  dan* 
ger;  though  this  the  judge,  as  we  have  seen,  is  allowed  to  gather 
from  the  whole  case,  as  well  as  from  his  general  conception  of 
the  relations  of  the  witness.'  Upon  the  facts  thus  developed  it 
is  the  province  of  the  court  to  determine  whether  a  direct  answer 
to  a  question  may  criminate.^ 

Mercier,  8  Mac.  &  Y.  205,  saidi '  A  to  the  witness  from  his  being  corn- 
defendant,  in  order  to  entitle  himself  pelled  to  answer/ 
to  protection,  is  not  boand  to  show  **It  will  thus  be  seen  that  in  all 
to  what  extent  the  discovery  sought  cases  where  the  point  has  directly 
might  affect  him,  for  to  do  that  he  arisen,  it  has  been  held  that  the  bare 
might  oftentimes  of  necessity  deprive  oath  of  the  witness,  that  he  is  endan- 
himself  of  the  benefit  he  is  seeking ;  gered  by  being  compelled  to  answer, 
but  it  will  satisfy  the  rule  if  he  states  is  not  to  be  considered  as  necessarily 
circumstances  consistent  on  the  face  sufficient;  but  that  the  judge  is  to  use 
of  them  with  the  existence  of  the  his  discretion  whether  he  will  grant 
peril  alleged,  and  which  also  render  the  privilege  or  not.  Of  course  the 
it  extremely  probable.'  In  Sidebot-  witness  must  always  pledge  his  oath 
tom  V.  Adkins,  S  Jur.  N.  S.  681 ;  27  that  he  will  incur  risk,  and  there  are 
L.  J.  Ch.  152,  Stuart,  Y.  C,  com-  innumerable  cases  in  which  a  judge 
pelled  a  witness  to  answer  questions,  would  be  properly  satisfied  with  this 
although  he  swore  that  he  should  without  further  inquiry,  but,  if  he  is 
thereby  subject  himself  to  a  criminal  not  satisfied,  he  is  not  precluded  from 
prosecution.  In  Adams  v.  Lloyd,  8  further  investigation." 
Hurlst.  &  Nor.  851,  Pollock,  C.  B.,  ^  R.  v.  Garbett,  2  C.  &  E.  495; 
admits  the  right  of  the  judge  to  use  Fisher  v,  Ronalds,  12  C.  B.  762;  Hex- 
his  discretion,  but  seems  to  think  that  lean  &  S.  Amer.  Co.  ex  parte,  4  De 
he  ought  to  be  satisfied  by  the  oath  Gex  &  J.  220;  27  Beav.  474. 
of  the  witness,  if  there  are  no  cir-  >  R.  v.  Boyes,  9  Cox,  32;  1  B.  &  S. 
cumstances  in  the  case  which  lead  311;  Osbom  v.  Dock  Co.  10  £xch. 
him  to  doubt  the  real  necessity  for  701;  Fernandez,  ex  parte,  10  C.  B. 
protection.  In  the  last  case  on  the  N.  S.  8.  See,  however,  contra,  War- 
subject,  R.  V.  Boyes,  supra,  the  Court  ner  v,  Lucas,  10  Ohio,  386;  Poole  v. 
of  Queen's  Bench,  after  consideration,  Perritt,  1  Speers,  128. 
held  that  '  to  entitle  a  party  called  as  *  See  Yaillant  o.  Dodemead,  2  Atk. 
a  witness  to  the  privilege  of  silence,  524;  R.  p.  Boyes,  1  B.  &  S.  811. 
the  court  must  see  from  the  circum-  ^  Grannis  v.  Branden,  5  Day,  260 ; 
stances  of  the  case,  and  the  nature  Jackson  v.  Humphrey,  1  Johns.  498 ; 
of  the  evidence  which  the  witness  is  People  v,  Mather,  4  Wend.  229; 
caUed  upon  to  give,  that  there  is  rea-  Southard  v.  Rexford,  6  Cow.  254  ; 
sonable  ground  to  apprehend  danger  Real  v.  People,  42  N.T.270;  Vaughn 
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[chap.  IX. 


§  470.  A  witness  who  voluntarily  and  intentionally  opens  an 
Waiver  account  of  a  transaction  exposing  him  to  a  criminal 
^'  P"'  11  prosecution  is  ordinarily  obliged  to  complete  the  narra- 
tive. He  cannot,  for  instance,  state  a  fact,  and  after- 
wards refuse  to  give  the  details.^  Even  a  party  who  becomes  a 
witness  cannot,  after  waiving  his  rights,  decline  a  cross-examina- 
tion, on  the  ground  that  it  exposes  a  criminality  which  he  has 
already  discovered.^  But  there  is  high  authority  to  hold  that  a 
witness  may  at  any  time  avail  himself  of  the  protection  of  the 
court  and  refuse  further  answers,  unless  he  has  previously  waived 
his  privilege  by  a  partial  answer.* 


r.  Perrine,  2  Penn.  (N.  J.)  534;  Gal- 
braith  v,  Eichelberger,  8  Yeates,  515. 
'*  To  entitle  a  witness  to  the  priv- 
ilege of  not  answering  a  question  as 
tending  to  criminate  him,  the  court 
must  see,  from  the  circumstances  of 
the  case  and  the  nature  of  the  evi- 
dence which  the  witness  is  called  to 
give,  that  there  is  reasonable  ground 
to  apprehend  danger  to  the  witness 
from  his  being  compelled  to  answer. 
If  the  fact  of  the  witness  being  in 
danger  is  once  made  to  appear,  great 
latitude  should  be  allowed  to  him  in 
judging  of  the  effect  of  any  particular 
question.  The  danger  to  be  appre- 
hended must  be  real  and  appi*eciable, 
with  reference  to  the  ordinary  opera- 
tion of  law,  in  the  ordinary  course  of 
things,  and  not  a  danger  of  an  imagi- 
nary character,  having  reference  to 
some  barely  possible  contingency.  B. 
V.  Boyes,  1  fi.  &  S.  311;  9  Cox  C.  C. 
32;  2  F.  &  F.  157.  The  witness  may 
claim  the  protection  of  the  court  at  any 
stage  of  the  inquiry,  although  he  may 
already  have  answered  without  objec- 
tion some  questions  tending  to  crimi- 
nate him.  R.  V.  Garbett,  2  C.  &  K. 
474.  The  witness  himself  is  not  the 
sole  judge  whether  his  evidence  will 
bring  him  into  danger;  the  judge  must 
see,  from  the  circumstances  of  the 
case  and  the  nature  of  the  evidence, 
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whether  there  really  is  reasonable 
ground  to  apprehend  danger  to  him 
from  his  being  compelled  to  answer. 
Osbom  V.  London  Dock  Co.  10  Exch. 
698;  24  L.  T.  £xch.  140;  Sidebottom 
o.  Adkins,  27  L.  T.  Ch.  152;  R.  o. 
Boyes,  1  £.  &  S.  311;  30  L.  T.  Q.  B. 
801 ;  £x  parte  Fernandez,  10  C.  B. 
(N.  S.)  3,  89,  40;  80  L.  T.  (C.  P.) 
821. »'  Archbold's  C.  P.  (ed.  of 
1871)  277.  See  Wroe  o.  State,  20  Oh. 
St.  460. 

^  Supra,  §  443 ;  East  v.  Chapman, 
1  M.  &  M.  46;  2  C.  &  P.  578;  Low  v. 
Mitchell,  18  Me.  872;  State  v.  K.  4 
N.  H.  562;  State  v.  Foster,  23  N.  H. 
348;  Com.  v.  Knapp,  10  Pick.  178; 
Com.  V.  Price,  10  Gray,  472;  Com. 
V.  Howe,  13  Gray,  26 ;  Com.  c,  Pratt, 
126  Mass.  462;  Norfolk  v.  Gaylord,  28 
Conn.  809;  People  v.  Carroll,  3  Park. 
C.  R.  73 ;  People  v.  Lohman,  2  Barb. 
216;  Alderman  v.  People,  4  Mich.  414. 
As  to  accomplices  see  supra,  §  444. 

>  State  V.  Ober,  52  N.  H.  459;  Com. 
V.  Lannan,  13  Allen,  563 ;  Com.  v, 
Mullen,  97  Mass.  545 ;  Com.  o.  Mor- 
gan, 107  Mass.  199;  McGarry  v.  Peo- 
ple, 2  Lansing,  227;  Burdick  r.  Peo- 
ple, 58  Barb.  51;  Fralich  v.  People, 
65  Barb.  48;  Connors  v.  People,  50 
N.  Y.  240 ;  Barber  v.  State,  IS  Fla. 
675;  Whart.on£v.  §483. 

*  R.  V.  Garbett,  2  C.  &  E.  274;  S. 
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[§  472. 


§  471.  If  there  be  a  pardon  issued  by  the  proper  authorities, 
so  as  to  relieve  the  witness  from  any  penal  responsibility  -p^^^j^ 
for  the  offence  as  to  which  he  is  asked,  he  will  be  com-  •?«!  indem- 

nity  do 

pelled  to  answer ;  ^  and  so  when  the  statute  of  limita-  mwmy  with 
tions  has  interposed  a  bar.^    Statutes  of  indemnity  and     ^ 
special  amnesty  have  the  same  effect,  when  they  do  not  conflict 
with  local  constitutions.'    Where  a  constitution  simply  secures 
the  witness  from  being  a  ^*  witness  against  himself,"  indemnity 
statutes  have  been  held  to  preclude  the  witness  from  setting  up 
privilege ;  *  and  the  same  ruling  has  been  made  under  a  similar 
provision  in  the  Constitution  of  the  United  States.^    In  Massa- 
chusetts, however,  where  the  Constitution  provides  that  no  person 
^^  shall  be  compelled  to  accuse  or  furnish  evidence  against  him- 
self,'' a  statute  which  is  not  coextensive  with  the  constitutional 
provision  does  not  divest  the  witness  of  his  common  law  rights.^ 
§  472.  We  must  again  notice  the  important  distinction   be- 
tween questions  in  chief  whose  object  is  to  bring  out  .p^  ^;^ 
facts  important  to  the  maintenance  of  public  justice,  credit  wit- 
and  questions  in   cross-examination  whose    object  is  Bwenwiu 
merely  to  harass  a  witness.     A  crime  has  been  com-  peiiedto 
mitted,  for  instance,  and  a  person  who  may  have  been  ?m^t?Dg 
lurking  in  the  neighborhood  on  an  immoral  purpose  in  d**««ce. 


C,  1  Den.  C.  C.  285;  9  Cox  C.  C. 
448;  overruling  Dixon  v.  Yale,  1  C.  & 
P.  278;  East  v.  Chapman,  2  C.  &  P. 
572;  Ewing  v.  Osbaldiston,  6  Sim.  808. 
As  according  with  R.  v.  Garbett  may 
be  cited  Cozzens,  ex  parte,  Buck.  581. 
See  supra,  §  465. 

»  R.  0.  Boyes,  2  F.  &  F.  157;  S.  C, 
9  Ck>x  C.  C.  82;  1  B.  &  S.  811;  R.  v. 
Maloney,  9  Cox  C.  C.  26;  R.  v,  Char- 
leeworth,  2  F.  &  F.  826. 

*  Roberts  r.  AUott,  1  M.  &  M.  192; 
Parkhurst  v.  Lowten,  1  Mer.  400; 
Williams  v.  Farrington,  2  Cox  Ch.  R. 
202;  Davis  v.  Reid,  5  Sim.  448;  Peo- 
ples .  Mather,  4  Wend.  229;  Close 
V.  Olney,  1  Denio,  819;  Moloney  v. 
Dows,  2  Hilt  (N.  Y.)  247;  U.  S.  v. 
Smith,  4  Day,  121;  Weld<m  o.  Burch, 
12  111.  874;  Floyd  v.  State,  7  Tex. 
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215.    As  to  the  constituents  of  a  par* 
don  see  Whart.  Cr.  PI.  &  Fr.  §  520. 

*  See  R.  V.  Strachan,  7  Cox,  65 ; 
R.  r.  Skeen,  8  Cox,  148;  R.  v.  Buttle, 
11  Cox,  566;  Fernandez,  ex  parte,  10 
C.  B.  N.  S.  8;  R.  v.  Hulme,  L.  R.  5 
Q.  B.  877;  People  v.  Kelley,  24  N^ 
Y.  74;  Wilkins  v.  Malone,  14  Ind. 
158;  Frazee  v.  State,  58  Ind..  8; 
Douglass  V.  Wood,  1  Swan,  898 ;  State 
V.  Queries,  18  Ark.  807.  See  State 
V.  Henderson,  47  Ind.  127;  Clark  v. 
Reese,  85  Cal.  89. 

«  State  V.  Rowell,  58  N.  H.  814; 
People  V.  Kelley  (Hackley,  in  re),  24 
N.  Y.  74. 

*  U.  S.  V,  Brown,  1  Sawyer,  581. 

*  Emery's  case,  107  Mass.  172. 
See  Whart.  on  Ev.  §  547.  Infra,  f 
479. 
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§  472.]  EVIDENCE  IN  CBIMINAL  GASES.  [CHAP.  IX. 

no  way  connected  with  that  crime,  is  called  as  a  witness*  He 
is  asked  where  he  was  at  the  period  in  question;  and  he  de- 
clines to  answer  on  the  ground  that  his  answer  would  expose  him, 
not,  indeed,  to  prosecution,  but  to  disgrace,  as  where  the  effect 
would  be  to  show  his  presence  at  the  time  in  a  house  of  bad  char- 
acter. He  could  not  be  excused  from  answering  on  this  ground, 
but  he  would  be  excused  from  answering  this  or  similar  ques- 
tions, when  collateral  to  the  issue,  put  to  him  on  cross-examina- 
tion for  the  mere  purpose  of  wounding  his  feelings,  or  bringing 
him  into  disgrace.^  And  the  reason  is  that  every  man  is  en- 
titled to  such  a  measure  of  oblivion  for  the  past  as  will  protect 
him  from  having  it  ransacked  by  mere  volunteers ;  and  aside 
from  this  general  sanction,  if  witnesses  were  to  be  compelled 
to  answer  fishing  questions  as  to  any  scandals  in  their  past 
lives,  the  witness-box  would  become  itself  a  scandal  which  no 
civilized  community  would  tolerate.  Allow  unqualified  liberty 
in  this  respect,  and  no  witness,  no  matter  how  respectable, 
could  be  sworn,  without  being  required,  if  it  should  please  the 
opposing  party,  to  have  even  the  most  remote  passages  of  his 
past  life  explored,  and  without  being  himself  compelled  to  nar- 
rate any  events  in  that  life  which  were  discreditable ;  no  matter 
for  how  long  a  time  such  discredit  had  been  atoned  for  by  pen- 
itence, by  reformation,  and  by  correction  of  the  wrong.  Such 
inquisitions,  however,  the  courts  have  refused  to  permit ;  and  it 
has  hence  been  held,  not  only,  as  we  shall  see,  that  parties  are 
bound  by  collateral  answers  they  wring  from  a  witness  as  to  his 
history ;  but  that  the  witness  will  not  be  compelled  to  answer 
such  questions  when  they  are  introduced  only  in  order  to  dis- 
credit him,  and  are  not  essential  to  the  merits  of  the  case  of  the 
party  asking  them.^ 

1  See  cases  infra,  §  475.  Pr.  155;  State  v.  Bailey,  1  Penn.  (N. 

s  R.  tf.  Hodgson,  R.  &  R.  211 ;  Dodd  J.)  S04 ;  Vaughn  v.  Perrine,  2  Penn. 

V.  Norris,  4  Camp.  519;  Friend's  case,  (N.  J.)  584 ;  Resp.  v.  Gibbs,  8  Yeates, 

4  St.  Tr.  225;  Lewis's  case,  4  Esp.  429  ;    Galbreath  v,  Eichelberger,    3 

225;  McBride  v.  McBride,  4  Esp.  242;  Yeates,  515;  Houser  r.  Com.  51  Penn. 

U.  B.  V.  Dickinson,  2  McLean,  825;  St  882;  Howel  v.  Com.  5  Grat.  664; 

State  w.  Staples,  47  N.H.  113;  Smith  Forney  ».  Ferrell,   4  W.  Va.   729; 

V.  Castles,   1  Gray,   108;  People  r.  Leach  v.  People,  58  111.  811;  Toledo 

Herrick,   13  Johns.  82;  Lohman  v.  R.  R.  v.  Williams,  77  III.  854;  State 

People,  1  Comst.  879;  S.  C,  2  Barb,  v,  Garrett,  Busbee,  857 ;  Campbell  t>. 

217;  Lewis,  in  re,  89  How.  (N.  Y.)  State,  28  Ala.  44;  Marx  v.  Bell,  48 
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§  473.  But  even  on  cross-examination,  a  witness  cannot  ward 
off  answering  a  question  material  to  the  issue  on  the 
ground  that  it  imputes  disgrace  to  himself,  if  such  dis-  may  be 
grace  does  not  amount  to  crimination.^    Thus  in  a  pros-  to  answer 
ecution  for  bastardy,  a  witness,  introduced  by  the  de-  H^putSg 
fendant  to  prove  that  the  prosecutrix  had  sexual  inter-  ^*hen*8uch 
course  with  another  man  about  the  time  of  be&:ettinG:  of  questions 

'^  ^  are  mate- 

the  child,  has  been  compelled  to  answer  whether  he  had  rial  to  the 

188116 

such  intercourse  with  her,  she  having  denied  that  she 
had  such  intercourse  with  any  one  but  the  defendant.^  So  in  an 
action  for  enticing  away  the  plaintiff^s  wife,  where  the  answer 
was  that  the  wife  was  driven  from  home  by  her  husband's  im- 
morality, it  was  held  that  the  plaintiff,  when  examined  as  a  wit- 
ness, could  be  compelled  to  answer  as  to  such  immorality.^  And 
though  there  is  a  preponderance  of  authority  to  the  effect  that  a 
prosecutrix  in  rape  cannot  be  compelled  to  answer  whether  she 
has  had  sexual  relations  with  others  than  the  defendant,  on  the 
ground  of  the  immateriality  of  the  question,  yet  it  is  generally 
agreed  that  she  will  be  compelled  to  answer  as  to  prior  sexual 
relations  with  the  defendant,  the  point  being  material  to  the 
issue  of  consent.^ 


Ala.  497 ;  Harper  v.  R.  R.  47  Mo.  C.  J.  :  '*  I  do  not  forbid  the  question 

567.  on  that  ground;  I,  for  one,  will  never 

^  See  Am.  Law  Rev.  Jan.  IS 7 7,  896.  go  that  length.     Until  I  am  told  by 

R.  V,  Boyes,  9  Cox  C.  C.  82 ;  Com.  v.  the  House  of  Lords  I  am  wrong,  the 

Curtis,  97  Mass.  574;  Burnett  v.  Pha-  rule  I  shall  always  act  upon  is,  to 

Ion,  11  Abb.  (N.  Y.)  Pr.  157;  Hunt  v.  protect  witnesses  from  questions,  the 

McCalla,  20  Iowa,   20;   Ragland  v.  answers  to  which  may  expose  them 

Wickware,  4  J.  J.  Marsh.  530;  Rowe,  to  punishment;  if  they  are  protected 

ex  parte,  7  Cal.  184 ;  Clark  v.  Reese,  beyond  this,  from  questions  that  tend 

85  Cal.  89;  Ward  r.  State,  2  Mo.  98;  to  degrade  them,  many  an  innocent 

Clementine  V.  State,  14  Mo.  112.    Li  man  would  unjustly  suffer.    Thisques- 

Candell  v.  Pratt,  1   M«  &  M.   108,  tion  may  subject  her  to  punishment; 

the  witness  was  asked,  on  cross-ex-  I  think,  therefore,  it  ought  not  to  be 

amination,  whether  she  was  not  co-  put" 

habiting  in  a  state  of  incest  with  a  ^  Hill  v.  State,  4  Ind.  112. 

particular  individual ;   Best,   C.   J.,  *  Taylor  v.  Jennings,  7  Rob.  (N. 

interfered  to  prohibit  the  question ;  Y.)  581.    But  see  Dodd  v,   Norris, 

it  was  urged  by  Spankie,  Sergeant,  4  Camp.  419. 

that  he  had  a  right  to  put  questions  *  See  Whart.  Crim.  Law,  8th  ed. 

tending  to  degrade  a  witness,  for  the  §  568,  for  authorities, 
purpose  of  trying  his  character.    Best, 
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§  474.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  IX. 

§  474.  In  a  leading  case,^  Lord  EUenborongli,  C.  J.,  compelled 
Witness  ^  witness  to  answer  whether  he  had  not  been  confined 
m^T^  for  theft  in  jail ;  and,  on  the  witness's  appealing  to  the 
whether  court,  said,  ^*  If  yoa  do  not  answer  I  will  send  you 
been  in  there."  In  this  country  there  has  been  some  hesita- 
pnaon.  ^-^^  ^^  permitting  a  question  the  answer  to  which  not 
merely  imputes  disgrace,  but  touches  on  matters  of  record ;  ^  but 
the  tendency  now  is,  if  the  question  be  given  for  the  purpose  of 
honestly  discrediting  a  witness,  to  require  an  answer.^ 

^  Frost  V.  Hollowajr,  1  Stark,  on  the  inquiry  was  simply  whether  and 

£▼.  197.  how  long  the  witness  had  been  in  the 

^  See  Griswold  v.  Newcomb,  24  N.  penitentiary.     This  the  witness  knew 

Y.  298;   Real,  in  re,  55  Barb.  186.  and  could  not  be  mistaken  about. 


• .  • . 


Supra,  §  158.     See,  to  effect  that  wit-  The  extent  of  the  cross-examination 

ness  is  not  compelled  to  answer,  Peo-  of  this  character  is  somewhat  in  the 

pie  V.  Abbott,  19  Wend.  192;  Loh-  discretion  of  the  court,  and  must  nee- 

man  v.  People,  1  Comst.  379;  S.  C,  2  essarily  be  so  to  prevent  abuse.'*    In 

Barb.    216;    People    o.  Blakeley,  4  State  v.  Pike,  65  Me.  Ill,  it  was  held 

Parker  C.  R.  177;  Johnson  o.  State,  that  a  witness,  having  testified   on 

48  Ga.  116.  cross-examination  that  he  had  been 

*  Com.  V.  Bonner,  97  Mass.  587 ;  in  prison,  could  be  asked  what  this 

Real  9.  People,  42  N.  Y.  270;  How-  was  for.     Ordinarily  convictions  must 

ser  V.  Com.  51  Penn.  St.  8S2;  State  v.  be  proved  by  record.      Clement  v, 

March,  1  Jones  (N.  C),  526;  State  Brooks,  13  N.  H.  92;  Com.  v.  Quin, 

V.  Garrett,  Busbee,   357;   Wilbur  v,  5  Gray,  478;  Newcomb  v.  Griswold, 

Flood,  16  Mich.  40;  People  &.  Man-  24  N.  Y.  298;    Stout  v.   Rassell,  2 

ning,  48  CaL  335;  People  v.  Chin,  51  Yeates,  384  ;  People  v.  Reinhardt,  39 

Cal.  597  (by  statute).  Cal.  449.    Supra,  §  153. 

In  Real  v.  People,  42  N.  Y.  270,  it        In  State  v.  Huff,  11  Nev.  19,  it  was 

was  said  by  Grover,  J.:  "Mycondu-  held  that  a  witness   could  only  be 

sion  is,  that  a  witness  upon  cross-ex-  asked  as  to  convictions  that  affect 

amlnation  may  be  asked  whether  he  credit,  and  not  as  to  one  for  assault 

has  been  in  jail,  the  penitentiary,  or  and  battery.  And  see,  to  same  general 

state  prison,  or  any  other  place  that  effect.  Brown  v.  People,  15  N.  Y.  Sup. 

would  tend  to  impair  his  credibility,  Ct.  562. 

and  how  much  of  his  Ufe  he  has  passed        That  a  witness  may  explain  under 

in  such  places.    When  the  inquiry  is  oath  the  circumstances  of  a  convic- 

confined  as  to  whether  he  has  been  tion  in  another  State,  put  in  evidence 

convicted,  and  of  what,  a  different  rule  to  affect  his  credit,  see  infra,  §§  489, 

may  perhaps   apply.     This  involves  596  a. 

questions  as  to   the  jurisdiction  and        "  Everybody  recollects  the  famous 

proceedings  of  a  court  of  which  the  question  on  the  trial  of  Orton,  which 

witness  may  not   be    competent    to  has  generally  been  held  unjustifiable, 

•speak.     This  was  the  point  involved  mainly  on  the  ground  that  the  rela- 

in  Griswold  v,  Newcomb,  24  N.  Y.  298,  tions  between  the  sexes  have  no  direct 

and  the  only  point  in  that  case.    Here  bearing  on  the  probability  of  the  wit- 
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CHAP.  IX.]  EXAMINATION  OF  WITNESSES.  [§  476. 

§  475.  It  is  held  in  Massachusetts,  that  the  rule  precluding 
questions  to  a  witness  as  to  his  religious  belief  is  unaf-  ^i^ness 
fected  by  the  statute  removing  disability  on  account  of  ™*y  ^ 
religious  disbelief,  but  permitting  evidence  of  such  dis-  amined  m 
belief  in  order  to  affect  credibility.^    In  New  York  a  ligioiu  be- 
different  conclusion  is  reached,  under  the  Constitution 
of  1848,  which  permits  atheists  to  testify.^    That  such  questions 
cannot  be  put  to  affect  competency  we  have  already  seen.^ 

§  476.  A  witness  will  ordinarily  be  compelled  to  answer  any 
questions  which  would  probe  the  accuracy  of  his  mem-  ^^  ^ 
ory.*    Answers,  also,  may  be  compelled  to  any  ques-  ^'**"**"j^ 
tions  as  to  the  witness's  corrupt  or  interested  leanings  moUveor 
in  the  case,^  or  as  to  his  means  of  information  ;^  and  to  to  the  ret 
matters  connected  with  the  res  gestae  a  witness  may  ^***^* 
be  compelled  to  answer  questions,  no  matter  how  much  charged 
with  disgrace.^     And  while  courts  have  refused  to  permit  a  wit- 
ness to  be  examined  as  to  past  irrelevant  misconduct,  yet  ques- 
tions have  been  permitted  tending  to  search  his  conscience  for 
such  recent  infamy  as  leaves  his  testimony  entitled  to  little  re- 
spect.®    The  same  rule  applies  to  questions  probing  veracity.® 
But  if  a  criminal  conviction  is  put  in  evidence  to  discredit  a 

ness  telling  the  truth.'*    Lond.  Law  35  Conn.  225 ;  People  v.  Morrigan,  29 

J.  1876,  cited  Whart.  on  £v.  §  542.  Mich.  5;  McFarlin  v.  State,  41  Tex. 

Sir  James  Stephen,  in  his  Digest  28 ;  and  see  infra,  §  485. 

of  the  Law  of  Evidence,  expounds  the  *  State  v.  Dee,  14  Minn.  85 ;  Scott 

law  as  follows:  "  When  a  witness  is  v.  State,  64  Ind.  400.    This  has  been 

cross-examined  he  may  be  asked  any  pushed  to  a  great  extent  by  Best,  J., 

questions  which  tend  (1.)  to  test  his  in  Cundell  v.  Pratt,  M.  &  M.  108;  and 

accuracy,  veracity,  or  credibility ;  or  by  Lord  Tenterden,  in  Roberts  o.  Al- 

(2.)  to  shake  his  credit  by  injuring  his  latt,  M.  &  M.  192.     See  infra,  §  477. 

character.    He  may  be  compelled  to  *  Pannell  v.  Com.  86  Penn.  St  260. 

answer  any  such  question,  however  ir-  ^  Supra,  §  472 ;  infra,  §  485 ;  Cun- 

relevant  it  may  be  to  the  facts  in  issue,  dell  v.  Pratt,  1  M.  &  M.  108 ;  U.  S.  r. 

and  however  disgraceful  the  answer  White,  5  Cranch  C.  C.  88 ;  People  v. 

may  be  to  himself,  except  in  the  case  Mather,  4  Wend.  250-4 ;  Bernev  v. 

provided  for  in  article  120,  namely,  Mittnacht,   2   Sweeny,  582;    Hill  v, 

when  the  answer  might  expose  him  to  State,  4  Ind.  112 ;  Foster  v.  People, 

a  criminal  charge  or  penalty."  18  Mich.  266. 

1  Com.  r.  Burke,  16  Gray,  83.  «  Cundell  v,  Pratt,  M.  &  M.  108; 

*  Stanbro  r.  Hopkins,  28  Barb.  265.  Roberts  v.  Allatt,  M.  &  M.  192 ;  Real 

*  Whart.  on  Ev.  §  896.    Supra,  §  v.  People,  42  N.  Y.  270. 

862.  »  Ordway  v.  Haynes,  50  N.  H.  159; 

*  Supra,  §  376 ;  Eelsey  v.  Ins.  Co.    Boles  o.  State,  46  Ala.  204. 
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§  478.]  EYIDEKCE  IN  CBIMINAL  CASES.  [CHAP.  IX. 

witness,  he  may  be  asked  as  to  the  collateral  incidents  of  such 
conviction.^ 

§  477.  A  witness  may  also  be  compelled  to  answer  questions 
concerning  his  relationship  to  the  prosecution  or  the 
may  be  defence,  his  interest  in  the  suit,  his  capacity  of  dis- 
amiuedas  cemmcnt  and  expression,  his  motives,  and  ms  preju- 
to  bias.  dices.  He  may  be  thus  required  to  explain  whatever 
would  show  bias  on  his  part  or  incapacity  to  testify  accurately.^ 
He  may  be  asked,  for  instance,  whether  he  did  not  belong  to  a 
secret  society  whose  object  was  to  suppress  a  sect  to  which  the 
defendant  belonged,  the  defendant  being  on  trial  for  a  riot  in 
which  sectarian  prejudice  was  involved.'  And  as  to  his  relations 
to  the  defendant  he  may  always  be  asked.^ 

§  478.  The  inferences  which  arise  from  the  refusal  by  a  wit- 
inferenoe  ness  to  auswcr  questions  involving  alleged  crimination 
witneL        at«  exclusively  inferences  of  fact,^  having  no  support  in 

^  Supra,  §  474  ;  infra,  §§  489,  596  a.  and  does  decline,  the  rule  is  said  by 

^  See  supra,  §  376.     For  eases  see  Holroyd,  J.,  to  be,  that  his  not  an- 

Whart.  on  £y.  §  545 ;  Fincher  v.  State,  swering  ought  not  to  have  any  effect 

58  Ala.  215.  with  the  jury.     R.  v,  Watson,  2  Stark. 

*  People  V,  Christie,  2  Park.  C.  R.  157.     So  where  a  witness  demurred 

579.  to  answer  a  question,  on  the  ground 

^  See  cases  supra,  §  475 ;  Scott  v,  that  he  had  been  threatened  with  a 

State,  64  Ind.  400.    Infra,  §  485.  prosecution  respecting  the  matter,  and 

In  Mayer  v.  People  (N.  Y.  Ct.  of  the  counsel  in  his  address  to  the  jury 
App.  1880),  21  Alb.  L.  J.  336,  F.,  an  remarked  upon  the  refusal,  Abbott, 
uncle  and  former  employer  of  defend-  C.  J.,  interposed  and  said  that  no  in- 
ant,  gave  evidence  tending  to  show  ference  was  to  be  drawn  from  such 
the  innocence  of  defendant,  and  also  refusal.  Rose  v.  Blakemore,  Ry.  & 
testified  to  a  fact  which  if  true  would  Moo.  N.  P.  C.  384.  A  similar  opin- 
naturally  induce  the  witness  to  believe  ion  was  expressed  by  Lord  Eldon, 
him  innocent.  On  cross-examination  Lloyd^v.  Passingham,  16  Ves^64.  See 
he  was  asked  if  he  had  not  said  to  any-  the  note  Ry.  &  Moo.  N.  P.  C.  385. 
body  that  defendant  and  his  partner  And  it  was  said  by  Bayley,  J.,  in  R. 
''had  been  guilty  of  a  great  wrong;  '*  o.  Watson,  2  Stark.  135,  'If  the  wit- 
that  '*  they  had  acted  as  thieves,"  &c.  ness  refuse  to  answer,  it  is  not  with- 
it  was  ruled  by  the  Court  of  Appeals  out  its  effect  with  the  jury.  If  you 
(Church,  C.  J.,  andDanforth,  J.,dis9.)  ask  a  witness  whether  he  has  com- 
that  the  questions  were  proper  on  mitted  a  particular  crime,  it  would 
cross-examination.  perhaps  be  going  too  far  to  say  that 

^  **  Where  a  witness,"   says  Mr.  you  may  discredit  him  if  he  refuse  to 

Roscoe  (Cr.  £v.  8th  ed.  158),  *'  is  en-  answer;  it  is  for  the  jury  to  draw 

titled  to  decline  answering  a  question,  what  inferences  they  may.'  " 
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CHAP.  IX.]       IMPEACHING  AND  SUSTAINING  WITNESSES.  [§  481. 

technical  jurisprudence.^     On   the  one  hand,  a  pure  may^« 
man  of  great  sensitiveness  may  indignantly  refuse  to  from  re- 
tolerate  such  a  question  ;  but  if,  on  the  other  hand,  the  answer. 
witness  is  not  known  to  be  a  pure  man   of  great  sensitive- 
ness, his  refusal  to  answer  will  be  naturally  presumed  to  arise 
from  the  fact  that  if  he  answered  the  answer  would  be  discred- 
itable.2 

§  479.  A  witness's  answers  to  questions  relating  to  his  pre- 
vious conduct  are  regarded  as  so  far  collateral  that  they   ^ 

^  ^  •'     On  cro8&- 

cannot  be  contradicted  by  the  party  cross-examining,  examina- 

nnless  they  go  to  matter  which  the  law  permits  to  be  nesn's  an- 

shown  for  the  purpose  of  impairing  credibility .^    Even  pre^^o"  ^ 

a  party,  when  cross-examined  as  a  witness  as  to  pre-  S?f,^Sciu. 

vious  misconduct  similar  to  that  under  trial,  concludes  «ve,  and 

80  as  to 

the  party  cross-examining  him  by  his  answers,  unless  matters 
such  misconduct  would  be  itself  relevant  as  part  of  the 
case  of  the  cross-examining  party .^  And  when  a  witness,  being 
asked  whether  she  had  not  when  in  service  taken  things  not  be- 
longing to  her,  answered  no ;  this  was  held  irrebuttable.^  But 
this  principle  applies  only  to  the  witness's  answers.  Whether 
the  questions  can  be  put  is  elsewhere  discussed.^ 

§  480.  How  far  a  witness's  answer,  dravm  from  him   Compelled 

answer 

by  compulsion  in  a  court  of  justice,  can  be  used  against  cannot  be 
him  in  another  suit,   will  be  discussed  in  a  future  a^inst 
chapter.7  ^»^'»««- 

XI.  IMPEACHING  AND  SUSTAINING  WITNESS. 

§  481.  The  rules  relative  to  impeaching  and  sustaining  wit- 
nesses are  the  same  in  criminal  as  in  civil   practice,   ^  ,    , 

_  ,.  ,  .  ,  ^   .^  .       Rules  in 

and  are  discussed  at  large  m  my  work  on  Evidence  m  criminal 
Civil  Issues.^     In  the  present  volume  we  must  confine  in  civil* 
ourselves  to  noticing  only  such  of  these  rules  as  are  of  *^*®®'* 
more  frequent  application  in  the  practice  of  criminal  courts. 

1  See  Taylor's  Ev.  §   1321;    An-  »  Stokes  r.  People,  58  N.  Y.  164. 

drewes  v.  Fry,  104  Mass.  234.  <  Whart.  on  Ev.  §§  533,  559.     See 

«  See  infra,  §  749.  Shepard  v.  Parker,  36  N.  Y.  517. 

«  Taylor's  Ev.  §  1295;  Whart.  on  »  See  infra,  §  664. 

Ev.  §  479.  «  Party  cannot  discredit  his  own  wit- 

*  Tolman  i?.  Johnstone,  2  F.  &  F.  ness.     Whart.  on  Ev.  §  549. 

66 ;  Stokes  v.  People,  58  N.  Y.  164.  A  party's  witnesses  are  those  whom 
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§  482.]  EVIDENCE  IM  CRIMINAL  CASES.  [CHAP.  IX. 

§  482.  A  witness  called  by  the  opposing  party  can  be  discred* 
ited  by  proyin^  that  on  a  former  occasion  he  made  a 

opposing  .  ,  .11*  •    1 

witneas  Statement  inconsistent  with  his  statement  on  trial,  pro- 

contra-  yided  such  statement  be  material  to  the  issue ;  ^  though 

proYing^  a  witness,  after  testifying  to  criminating  facts,  cannot 

formerly  ^  asked  whether  he  has  not  preyiously  said  that  in  his 


juted  dif-  opinion  the  defendant  was  not  guilty.^  The  statement 
which  it  is  intended  to  contradict  must  involve  facts  in 
evidence.  If  confined  to  opinion,  when  opinion  is  not  at  issue, 
or  to  other  irrelevant  matters,  the  cross-examining  party  is 
bound  by  the  answer.^  A  statement  of  opinion,  however,  that 
goes  to  show  bias,  is  so  far  relevant  that  a  denial  of  its  expres- 
sion is  admissible.^  So  the  opinion  of  an  expert  when  material 
may  be  discredited  by  proof  that  he  had  previously  expressed 
a  contradictory  opinion.^    Nor  is  the  right  thus  to  contradict 

he  voluntarily  examines  in  chief.  *  Greenl.  £▼.  §  449 ;  Elton  r.  Lar- 

Whart  on  Ev.  §  550.  kins,  5  C.  &  P.  885;  U.  S.  v.  Holmes, 

But  usually  must  be  first  asked  as  to  1    Cliff.   98;  Brackett  v.  Weeks,  48 

statements.    Ibid.  §  555.  Me.  291;  Dewey  v.  Williams,  48  N. 

Witness  cannot   be  contradicted  on  H.  884  ;  Sumner  v,  Crawford,  45  N. 

matters  collateral.    Ibid.  §  559.  H.  416;  Combs  v.  Winchester,  49  N. 

By  old  practice  conflicting  witnesses  H.  18;  Fletcher  v.  R.  R.  1  Allen,  9; 

could  be  confronted.    Ibid.  §  560.  Com.  v.  Mooney,  110  Mass.  99;  How- 
Witness's  answer  as  to  motives  may  ard  v.  Ins.  Co.  4  Denio,  502;  Bearss 

be  contradicted.     Ibid.  §  561.  v,  Copley,  10  N.  Y.  98;  Ford  v.  Com. 

His  character  for  truth  and  veracity  16  Grat  547;   Kennedy  r.  Com.  14 

may  be  attacked.    Ibid.  §  562.  Bush,  841;  Patten  v.  People,  18  Mich. 

Questions  to  be  confined  to  this  issue.  814;  Lewis  o.   State,   4   Kans.   296; 

Ibid.  §  568.  State  v.  Marler,  2  Ala.  48;  Garrett  v. 

Bias  of  witness  may  be  shown.    Ibid.  State,  6  Mo.  1 ;  People  v.  Devine,  44 

§  566.  Cal.  452.     See  State  v.  Reed,  60  Me. 

Infamous  conviction  may  be  proved  550;  McKem  v.  Calvert,  59  Mo.  244; 

as  affecting  credibility.    Ibid.  §  567.  McNeill  v.  Arnold,  22  Ark.  477. 

Impeaching  witness  may  be  attacked  ^  Chapman  v.  Coffin,  14  Gray,  454; 

and  sustained.     Ibid.  §  568.  O'Neill  v,  Lowell,  6  Allen,  110 ;  Emer- 

Im peached  witness  may  be  sustained,  son  v,  Stevens,  6  Allen,  112;  Conil- 

Ibid.  §  569.  lard  v.  Duncan,  6  Allen,  440;  Gaines 

But  not  ordinarily  by  proof  of  former  v.  Com.  50  Penn.  St.  819;  Beaubien 

consistent  statement.     Ibid.  §  570.  v,  Cicotte,  12  Mich.  459;  Robinson  v. 

May  be  corroborated  at  discretion  of  Blakely,  4  Rich.  586.    See  supra,  §§ 

court.    Ibid.  §  571.  457-60. 

^  Whart.  on  £v.  §  551.  *  Sannderson  v.  Nashua,  44  N.  H. 

*  Com.  V.  Mooney,  110  Mass.  99 ;  492. 
State  V.  Maxwell,  42  Iowa,  208. 
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CHAP.  IX.]        IMPEACHING  AND  SUSTAINING  WITNESSES.  [§  488. 

limited  to  matters  arising  in  the  examination  in  chief.  It  ex- 
tends to  matters  originating  in  the  cross-examination  ;  and  then, 
if  such  matters  are  material,  contradiction  by  this  process  is 
equally  permissible.^  Thus  when  the  prosecuting  witness,  on  the 
trial  of  an  indictment  for  an  indecent  assault  on  her  when  driv- 
ing, on  being  asked  on  cross-examination  whether  she  had  not 
said  to  the  defendant  subsequent  to  the  event  in  litigation,  that 
she  would  kiss  him  if  he  would  take  her  to  drive,  denied  she  had 
said  so,  it  was  held  that  she  could  be  contradicted  by  calling  a 
witness  to  prove  that  she  had  made  such  a  statement.^  A  wit- 
ness, also,  may  be  contradicted  by  proof  of  prior  contradictory 
statements  before  a  grand  jury ;  ^  or  by  proof  that  he  now  states 
facts  which  on  a  former  trial  he  omitted  to  state.^  And  gener- 
ally whenever,  on  a  former  occasion,  it  was  the  duty  of  the  wit- 
ness to  state  the  whole  truth,  it  is  admissible  to  show  that  the 
witness,  in  his  statement,  omitted  facts  sworn  to  by  him  at  the 
trial.*^ 

§  483.  As  a  basis  for  impeaching  evidence  of  this  class,  it  is 
usually  requisite  to  ask  the  witness,  on  cross-examina-  usnaiiy 
idon,  whether  he  has  not  made  such  prior  contradictory  mu«t^fl«t 
statements.     The  question  to  this  effect  should  specify,   ^  "gJch 
so  it  is  said,  the  person  to  whom  the  alleged  contradio-  statemenu. 
tory  statements  were  made,  and  as  far  as  possible  the  circum- 
stances.    Only  upon  a  denial,  direct  or  qualified,  by  the  witness, 
that  such  statements  were  made,  can  proof  of  them  be  offered.^ 

^  Hogan  o.  Cregan,  6  Robt  (N.  T.)  Shellard,  9  C.  &  P.  277;  R.  v.  Holden, 

18S.  8  C.  &  P.  606;  The  Queen's  case,  2  B. 

*  Com.  V.  Bean,  111  Mass.  488.  To  &  B.  818;  M'Eenney  v,  Neil,  1  Mc- 
the  same  effect,  Fries  v,  Brugler,  12  Lean,  540;  Downer  v.  Dana,  19  Yt. 
N.  J.  L.  79.  See,  however,  as  quali-  888;  Everson  v.  Carpenter,  17  Wend, 
lying  above,  State  v.  Patterson,  2  419;  PaUner  v.  Haight,  2  Barb.  210; 
Ired.  L.  846;  Dunn  v,  Dunn,  11  Mich.  Franklin  Bank  v.  Navigation  Co.  11 
284.  Gill  &  J.  28;  Abel  v.  Shields,  7  Mo. 

*  See  infra,  §  510 ;  Burdick  v.  Hunt,  120 ;  Weaver  v.  Traylor,  5  Ala.  564; 
48  Ind.  881.  Weinzorpflin  v.  State,  7  Blackf.  186; 

«  Briggs  V.  Taylor,  85  Yt  57.    See  Begnier  o.  Cabot,  2  Gilman,  84 ;  State 

Nye  r.  Merriam,  85  Yt  488.  v.  Einley,  48  Iowa,   294;  Sealey  v. 

*  Whart  on  £v.  §  554 ;  Hayden  v.  State,  1  Kelly,  218;  Drennen  v.  Lind- 
Stone,  112  Mass.  846;  Perry  v.Breed,  sey,  15  Ark.  859;  Treadway  v.  State, 
117  Mass.  165.  1  Tex.  Ap.  668;  People  v.  Devine, 

<  Angus  V.  Smith,  1  M.  &  M.  478 ;  44  Cal.  452.  See  for  other  cases 
Crowley  v.  Page,  7  C.  &  P.  789 ;  R.  v.    Whart.  on  £v.  §  555.    That  they  may 
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§  484.]  EVIDENCE  IN  CBIMINAL  GASES.  [CHAP.  IX. 

But  the  substance  of  the  alleged  conflicting  statement  is  all  that 
need  be  put  to  the  witness,^  though  there  must  be  a  specifica- 
tion sufficient  to  enable  the  witness  to  recall  the  facts.^  In  some 
jurisdictions,  however,  it  is  not  considered  requisite  to  ask  a 
witness  beforehand  whether  he  had  not  made  a  prior  different 
statement ;  ^  in  other  cases  it  has  been  left  to  the  discretion  of 
the  court.* 

At  common  law,  as  we  have  seen,  when  the  statements  are 
in  writing,  they  must  be  first  shown  to  the  witness.^ 

Parties,  when  appearing  as  witnesses,  may  be  in  like  manner 
contradicted.^ 

On  reexamination  the  impeached  witness  may  be  asked  as  to 
the  details  of  the  alleged  contradiction.^ 

§  484.  When  a  witness  is  cross-examined  on  a  matter  coUat- 
Witneu       eral  to  the  issue,  his  answer  cannot  be  subsequently 

canDot  06  *  *' 

contra-  contradicted  by  the  party  putting  the  question.^  **  The 
matters  test  of  whether  a  fact  inquired  of  in  cross-examination 
^   ^    '     is  collateral  is  this,  Would  the  cross-examining  party 

be  received   vrhen  witness  said,   on  82 ;  Kay  r.  Fredrigal,  8  Barr,  221 ; 
cross-examination,   that  he  was  not  State  v.  Hoyt,  18  Minn.  182. 
aware    of   having    made    them,    see  *  Supra,  §  156;  and  compare  Dow- 
Payne  V.  State,  60  Ala.  80.  ner  v.  Dana,  19  Vt.  888;  Bryan  v. 

1  Patchin  ».  Ins.  Co.  18  N.  Y.  268;  Walton,   14  Ga.   185;  Molyneanx  v. 

Bennett    v.   O'Byrne,   28    Ind.   604;  Collier,  80  6a.  781;  Hughes  v.  Wil- 

State  V,  Hoyt,   18   Minn.    182;  £d-  kinson,  85  Ala.  458.     See  Samuels  r. 

wards  t;.  Sullivan,  8  Ired.  802;  Nelson  Griffith,  18  Iowa,   108 ;  Bradford  o. 

V.  Iverson,   24  Ala.  9 ;  Armstrong  v,  Barclay,  89  Ala.  88. 

Huffstutler,  19  Ala.  51.  <  Gibhs  v.  Linabury,  22  Mich.  479. 

'  Pendleton  v.  Empire  Co.  19  N.  Y.  See  supra,  §  488. 

18;  Joy  V.  State,  14  Ind.  189.    Supra,  '  Stote  v.  Winkley,  14  N.  EL  480. 

§  461.  See,  as  to  effect  on  credit,  Dunn  o. 

«  U.  S.  V.  White,  5  Cranch  C.  C.  People,  29  N.  Y.  528. 
457;  Rowland  v.  Conway,  1  Abb.  *  R.  v.  Watson,  2  Stark.  R.  149; 
Adm.  281;  Ware  v.  Ware,  8  Greenl.  U.  S.  v.  Dickinson,  2  McLean,  825; 
42;  Wilkins  v.  Babbershall,  82  Me.  U.  S.  v.  White,  5  Cranch  C.  C.  88; 
184;  New  Portland  v.  Kingfield,  55  State  v,  Kingsbury,  58  Me.  289;  Sute 
Me.  172;  Titus  v.  Ash,  24  N.  H.  819;  v.  Reed,  60  Me.  550;  State  v,  Benner, 
Cook  t;.  Brown,  84  N.  H.  460;  Hedge  64  Me.  267;  State  t;.  Thibeau,  SO  Yt 
V.  Clapp,  22  Conn.  262.  See  Brown  100 ;  Com.  t;.  Buzzell,  16  Pick.  158; 
V.  Bellows,  4  Pick.  188;  Gould  v.  Nor-  Com.  v.  Farrar,  10  Gray,  6  ;  Rosen- 
folk  Co.  9  Cush.  888;  Com.  v.  Haw-  weig  v.  People,  63  Barb.  684  ;  Stokes 
kins,  8  Gray,  468.  v.  People,  58  N.  Y.  164  ;  Schenley  r. 

^  See  Sharp  v.  Emmet,  5  Whart.  Com.  86  Penn.  St.  29 ;  Fogleman  v. 

288 ;  McAteer  v.  McMullen,  2  Barr,  State,  82  Ind.  145;  Cokely  v.  State,  4 
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CHAP.  IX.]        IMPEACHING  AND  SUSTAINING  WITNESSES.  [§  485. 

be  entitled  to  prove  it  as  a  part  of  his  case,  tending  to  estab- 
lish his  plea  ?  "  ^  This  limitation,  however,  only  applies  to  an- 
swers on  cross-examination.  It  does  not  affect  answers  to  the 
examination  in  chief.^ 

§  485.  A  witness's  answers  as  to  motives  are  not  open  to  the 
criticism  that  has  been  applied  to  his  answers  as  to   witnesses 
prior  misconduct.     Hence,  as  has  been  already  seen,   Jo* mSvw 
it  has  been  held  that  a  witness  piay  be  asked  whether  ^^^ 
he  has  not  a  strong  interest  in  the  case  or  hostility  to   dieted, 
the  defendant,^  and  if  he  denies  snch  interest  or  bias,  that  he  may 
be  contradicted  by  evidence  of  his  own  statements,  or  of  other 
implicatory  acts.^    The  same  rule  applies  to  questions  as  to  quar- 
rels between  the  witness  and   the  party  against  whom  he  is 
called.^     It  is  true  that  we  have  cases  disputing  this  conclu- 

Iowa,  477;  Patten  t;.  People,  18  Mich,  it  was  held  that  a  woman's  answer,  in 

314;  State  V.  Staley,  14  Minn.  105;  a  bastardy  suit,  that  she  had  never  had 

Murphy  v.  Com.  23  Grat.  960 ;  State  sexual  intercourse  with  A.,  was  con- 

V.  Patterson,    2  Ired.   346;  State  v.  elusive.     As  to  materiality  of  such 

Pully,  63  N.  C.  8 ;  State  v,  Roberts,  questions  in  rape  see  supra,  §  473. 

81  N.  C.  605;  State  v,  Elliott,  68  N.  Compare  Com.  v.  Pease,  110  Mass. 

C.  124  ;  Rosenbaum  v.  State,  S3  Ala.  412. 

354;  People  r.  Devine,  44  Cal.  452.  *  State  v.    Sargent,    32  Me.  429; 

Where  a  witness  for  the  prosecu-  Hastings  v.  Livermore,  15  Gray,  10 ; 

tion,    on    cross-examination,    denied  Whitney  v.  Boston,  98  Mass.  312. 

that  the  prosecutor  paid  him  for  com-  *  Supra,  §  475. 

ing  from  another  State  to  be  a  wit-  ^  People  v.  Austin,  1  Parker  C.  R. 

ness,  it  was  held,  that  the  defendant  154;  Gaines  v.  Com.  50  Penn.  St.  319; 

could  not  introduce  evidence  to  prove  Scott  v.  State,  64  Ind.  400. 

bis  declaration  that  he  had  been  so  A  witness,  who  testifies  in  a  crimi- 

paid.     State  v.  Patterson,  2  Ired.  346.  nal  case  in  favor  of  the  defendant, 

But  where  the  sole  witness  to  the  may  be  asked,  on  cross-examination, 

commission  of  an  offence  swore  that  if  he  has  offered  a  certain    person 

she  did  not  know  the  prisoner  at  the  money  to  be  a  surety  on  the  defend- 

time,  evidence  was  admitted  for  the  ant's  bail  bond.    Com.  v,  Gallagher, 

defence  that  she  had  in  fact  known  him  126  Mass.  54. 

for  years.    R.  v.  Dennis,  3  F.  &  F.  502.  *  R.  o.  Yervin,  2  Camp.  638;  R.  v. 

^  Sharswood,  J.,  Hildebum  v.  Cur-  Martin,  6  C.   &  P.  562  ;  Thomas  o. 

ran,  65  Penn.  St.  63;  and  see  Wood-  David,  7  C.  &  P.  350;  Queen's  case, 

ward  v.  Easton,  118  Mass.  403.    As  2  B.  &  B.  311 ;  Davis  v.  Keyes,  112 

to  how  far  such  contradiction  may  be  Mass.  436;  Beardsley  v,  Wildman,  41 

extended,  at   the  discretion  of    the  Conn.  515;  People  v,  Austin,  1  Park, 

court,  see  Powers  v.  Leach,  26  Yt.  C.  R.  154;  Graines  v.  Com.  50  Penn. 

270.  St.  827;  Geary  v.  People,  22  Mich. 

In  State  v.  Patterson,  74  N.  C.  157,  220. 
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§  486.] 


EVIDENCE  IK  CEIMINAL  CASES. 


[CHAP.  IX. 


sion;^  but  it  is  hard  to  see  how  evidence  which  goes  to  the 
root  of  a  witness's  impartiality  can  be  regarded  as  collateral  to 
the  issue.^  We  have  already  seen  how  the  perceptive  as  well  as 
the  reproductive  powers  of  the  mind  are  swayed  by  prejudice. 
That  a  witness  was  under  the  influence  of  such  prejudice  is  a 
fact  without  c(^nizance  of  which  his  testimony  cannot  be  prop- 
erly weighed. 

§  486.  A  witness  may  be  discredited  by  evidence  attacking 
^.       ,      his  character  for  truth  and  veracity.*    Particular  inde- 

Witnew's  ,  -  111*  1  .  / 

character  pendent  facts,  though  beanng  on  the  question  of  verac- 
may  be  ity,  canuot,  however,  be  put  in  evidence  for  this  pur- 
attacked.  pQg^  4  Xhus  evidence  has  been  rejected  of  declarations 
of  a  witness  of  his  own  want  of  religion ;  ^  though  it  is  held 
that  it  may  be  proved  that  a  witness  had  declared  that  he  would 
swear  to  anything.^  General  character  for  "  badness,"  or  "  in- 
famy," is,  for  still  stronger  reasons,  inadmissible.^  And  it  has 
been  held  inadmissible,  in  order  to  attack  veracity,  to  prove 
the  bad  character  of  a  female  witness  for  chastity,  or  to  show 


^  Harrison  v.  Gordon,  2  Lew.  C. 
C.  150;  R.  V.  Holmes,  L.  R.  1  C.  C. 
237;  Harris  i;.  Tippett,  2  Camp.  687; 
State  V.  Patterson,  2  Ired.  846.  As 
to  the  materiality  of  bias  and  motive 
see  supra,  §  876. 

«  Supra,  §§876,  476-7. 

*  R.  i;.  Rockwood,  18  How.  St.  Tr. 
210;  R.  V.  Brown,  L.  R.  1  C.  C.  70; 
U.  S.  V.  Yansickle,  2  McLean,  219  ; 
U.  S.  V.  White,  5  Cranch  C.  C.  88; 
Starks  v.  People,  6  Denio,  106.  As 
to  mode  of  proving  character,  supra, 
§§  57,  68.  See  Hamilton  v.  People, 
29  Mich.  178. 

^  Supra,  §  61;  R.  v.  Rockwood,  18 
How.  St.  Tr.  210  ;  U.  S.  v.  Masters, 
4  Cranch  C.  C.  469 ;  U.  S.  v.  Van- 
sickle,  2  McLean,  219;  State  r.  Bruce, 
24  Me.  71;  Crane  v.  Thayer,  18  Yt. 
162;  Com.  i;.  Churchill,  11  Met.  588; 
Bakeman  v.  Rose,  18  Wend.  146 ; 
Johnson  v.  People,  8  Hill  (N.  Y.), 
178;  Southworth  u,  Bennett,  58  N.  Y. 
659;  Crichton  v.  People,  6  Park.  C. 
R.  868;  Uhl  v.  Com.  6   Grat  706; 
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State  V.  Boswell,  2  Dev.  209 ;  Nugent 
V.  State,  18  Ala.  521 ;  Craig  v.  State, 
5  Oh.  St  605;  Walker  v.  State,  6 
Blackf.  1;  Eetchingman  v.  State,  6 
Wis.  426 ;  Taylor  r.  Com.  8  Bush, 
508;  Newman  v.  Mackin,  21  Miss. 
888. 

Thus  the  credit  of  a  witness  cannot 
be  impeached  by  showing  that  he  has 
committed  an  infamous  crime  of  which 
he  has  not  been  convicted.  Webb  v. 
Stote,  29  Oh.  St.  851. 

»  Halley  v.  Webster,  21  Me.  461. 

*  Newhal  v,  Wadhams,  1  Root,  504; 
Anon.  1  Hill  (S.  C),  251. 

^  State  t7.  Bruce,  11  Shepl.  71 ;  Com. 
V.  Churchill,  11  Met  538;  State  v. 
Sater,  8  Iowa,  420 ;  Kilburn  r.  Mul- 
ler,  22  Iowa,  498;  State  v.  O'Neil,  4 
Ired.  88;  People  v.  Yslas,  27  Cal. 
680;  though  see  Carpenter  v.  Wall, 
11  Ad.  &  El.  808;  Wright  v.  Paige, 
86  Barb.  148;  State  v.  Boswell,  2  Dev. 
209;  State  v.  Shields,  18  Mo.  286; 
State  V,  Breeden,  58  Mo.  507 ;  Gilham 
V.  State,  1  Head,  88. 


CHAP.  IX.]       IMPEACHING  AKD  SUSTAINING  WITNESSES.  [§  487. 

that  she  is  a  prostitute ;  ^  or  to  prove  habits  of  intemperance, 
which  do  not  affect  the  perceptive  or  narrative  powers.^ 

§  487.  As  a  preliminary  question  the  impeaching  witness  should 
be  asked  as  to  the  impeached  witness's  c^eneral  charac*  ^ 

*  ^      .  Qaestions 

ter  or  reputation  for  truth  and  veracity  in  the  com-  to  be  lim- 
munity  in  which  he  has  lived,^  but  as  to  bad  character  ume  ud 
in  other  respects  no  inquiries  can  be  made.^    It  is  inad-  ^  *^' 
missible  to  ask  what  character  the  impeached  witness  had  in  a 
neighborhood  in  which  he  did  not  then  reside ;  ^  or  resided  at  a 
period  long  prior  to  the  trial.^     But  evidence  of  bad  reputation 
for  veracity  four  years  previous  to  the  trial  is  held  admissible 
to  impeach  a  witness  who  had  no  fixed  domicil,  and  had  been 
out  of  the  State  over  a  year  of  the  time,  and  whose  residence  at 
the  place  of  such  reputation  was  as  long  as  at  any  other.^    A 
stranger  sent  into  a  community  to  learn  the  character  of  a  wit- 
ness is  not  competent  to  testify  to  such  character.^    *^  Charac- 
ter," in  the  sense  in  which  it  is  used  in  the  questions  so  author- 
ized, is  to  be  viewed  as  convertible  with  '^  reputation."  ^    It  is 

^  B.  r.  Martin,  6  C.  &  P.  562;  R.  As  to  how  far,  in  rape,  the  prosecu- 

V,  Hodgson,   R.  &  R.  211;  Low  v.  trix  majr  be  cross-examined  as  to  un- 

Mtchell,    6    Shepl.    872;    Wilds    v.  chastity,  see  Whart  Crim.  Law,  8th 

Blanchard,  7  Yt.  141 ;  Com.  v.  Church-  ed.  §  568. 

ill,  11  Met.  580,  overraling  Com.  v,  ^  Conkey  v.  People,  5  Park.  C.  R. 

Murphy,  14  Mass.  887 ;  Com.  v.  Bil-  81 ;  Griffin  v.   State,  14  Oh.  St.  55; 

lings,  97  Mass.  405;  Jackson  v.  Lew-  Campbell  v.  State,  28  Ala.  44;  and 

is,  18  Johns.  504;  Kilbum  v.  Mullen,  other  cases  cited  Whart.  on  £▼.  §487. 

22  Iowa,  498;  State  v.  Larkin,  lll^ev.  ^  State  v,  Howard,  9  N.  H.  485; 

814;  Pleasant  v.  State,  15  Ark.  624;  Rogers  v.  Lewis,  19  Ind.  405;  Aurora 

People  v.  Yslas,  27  Cal.  680.   See  Indi-  v.  Cobb,  21  Ind.  492 ;  Keator  v.  Peo- 

anapolis  R.  R.  v.  Anthony,  48  Ind.  188.  pie,  82  Mich.  485 ;  Young  v.  Com.  6 

*  Thayer  v.  Boyle,  80  Me.  875;  Bush,  307;  Mitchell  v.  Com.  Ky.  1880. 
Hoitt  9.  Moulton,  21  N.  H.586.  See  See  Com.  v.  Billings,  97  Mass.  405; 
supra,  §§  57-68.  People  v.   Abbott,  19  Wend.  192,  as 

*  Teese  v.  Huntingdon,  28  How.  2;  indicating  limits  as  to  time. 

U.  S.  V,  Vansickle,  2  McLean,  219 ;  '  Keator  r.  People,  82  Mich.  481. 

Sute  V.  Randolph,  24  Conn.  863;  Peo-  *  Reid  v.  Reid,  17  N.  J.  £q.  101. 

pie  V.  Mather,  4  Wend.  229 ;  Buck-  *  Supra,  §  58 ;  Whart.   on  £v.  §§ 

lin  V.  State,  20  Ohio,  18;  Stokes  v.  49,  564.    See  Strong,  J.,  Knode  v. 

State,  18  Ga.  17;  Pleasant  p.  State,  Williamson,  1 7  Wall.  588 ;  and  supra, 

15  Ark.  624.     See  Com.  v.  Lawler,  §§  57,  68,  to  the  position  that  dispar- 

12  Allen,  585;  and  odier  cases  cited  aging  facts  cannot  be  introduced.  And 

Whart.  on  £▼.  §  487.  compare  State  v.  Parks,  8  Ired.  296 ; 

«  Kidwell  0.    State,   68  Ind.  884.  State  v.  Speight,  69  N.  C.  72. 
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§  488.] 


EVIDENCE  IN  CRIMINAL  CASES. 


[chap.  IX. 


ordinarily  sufficient  if  the  witness  says  he  can  speak  the  gen- 
eral sense  of  those  of  the  community  who  are  acquainted  with 
the  impeached  witness,  or  among  whom  the  impeached  witness 
moves.^  Supposing  the  impeaching  witness  be  shown  to  be  com- 
petent to  express  an  opinion,  he  may  then  be  asked  whether  he 
would  belieye  the  impeached  witness  on  his  oath.^  But  it  has 
been  held  not  essential,  in  order  to  throw  discredit  on  the  im- 
peached witness,  that  the  impeaching  witness  should  state  that 
he  would  not  belieye  the  impeached  witness  on  his  oath.'  The 
impeaching  witness,  who  has  sworn  to  the  bad  character  of  the 
impeached  witness  for  truth,  may  be  asked  on  cross-examina- 
tion who  he  had  heard  thus  disparage  the  impeached  witness ;  ^ 
and  what  other  grounds  he  had  for  his  conclusion.^  The  court 
may,  at  its  discretion,  limit  the  number  of  impeaching  witnesses 
to  be  examined.^ 

§  488.  After  ground  has  been  duly  laid  by  cross-examination, 
Bias  mmy  i^  i^  admissible  to  impeach  a  witness  by  showing  his 
be  ahown.    j^jg^^  under  conditions  which  have  been  already  stated.^ 


^  Kimmel  v,  Kimmel,  S  S.  &R.  336; 
Dave  V.  State,  22  Ala.  28;  Elam  v. 
State,  25  Ala.  53 ;  Ward  v.  State,  28 
Ala.  58.  See  State  v.  Lee,  22  Minn. 
407. 

The  impeaching  witnesa  must  speak 
directly  to  the  reputation  in  the  com- 
munity. What  he  has  heard  others 
say  of  the  reputation  will  not  do.  Fur- 
nish V,  Com.  14  Bush,  180. 

That  the  fact  that  nothing  is  said 
against  the  character  of  the  witness 
is  admissible  to  sustain  his  reputation 
for  veracity  see  State  o.  Grate,  68  Mo. 
22.    Supra,  §  58. 

«  R.  V,  Brown,  10  Cox  C.  C.  458; 
S.  C,  L.  R.  1  C.  C.  70;  Mawson  i;. 
Hartsink,  4  £sp.  103;  Gass  v.  Stin- 
son,  2  Sumner,  610;  People  r.  Mather, 
4  Wend.  229;  People  v.  Rector,  19 
Wend.  569;  Bogle  v,  Kreitzer,  46 
Penn.  St.  465 ;  Hamilton  v.  People, 
29  Mich.  185;  Keator  v.  People,  32 
Mich.  484;  Wilson  v.  State,  3  Wis. 
798;  Stokes  v.  State,  18  Ga.  17;  Mc- 
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Cutchen  v.  McCutchen,  9  Porter,  650; 
Henderson  v.  Hayne,  2  Mete.  (Ky.) 
842.  See  also  Phillips  r.  Kingfield,  1 
Applet.  375 ;  Kimmel  v.  Kimmel,  3 
S.  &  R.  336;  Wike  v.  Lightner,  11 
S.  &  R.  198;  Robinson  v.  Sute,  16 
Fla.  835;  People  v.  Tyler,  35  CaL 
553.  As  disputing  this  question  see 
1  Greenl.  £v.  §  461 ;  as  vindicating 
it  see  Hillis  v.  WyUe,  26  Oh.  St.  574; 
Hamilton  r.  People,  29  Mich.  185; 
Stote  i;.  Caveness,  78  N.  C.  484. 

«  People  i;.  Tyler,  35  CaL  353. 

^  Bates  V.  Barber,  4  Gush.  197 ; 
Weeks  v.  Hull,  19  Conn.  376;  Lower 
0.  Winters,  7  Cow.  263 ;  People  v.  An- 
nis,  13  Mich.  511;  State  v.  Perkins, 
66  N.  C.  126.     Infra,  §  470. 

»  Titus  V.  Ash,  24  N.  H.  819 ; 
Pierce  v.  Newton,  13  Gray,  528;  Bol- 
lard o.  Lambert,  40  Ala.  204. 

*  Bunnell  v.  Butler,  23  Conn.  65 ; 
Bissell  V.  Cornell,  24  Wend.  854; 
Gray  v.  St.  John,  85  111.  222  ;  Cox  v. 
Pruitt,  25  Ind.  90. 

T  Supra,  §§  475-7,  485. 


CHAP.  IX.]        IMPEACHING  AND  SUSTAINING  WITNESSES.  [§  489. 

When  the  object  is  to  prove  hostile  declarations  or  acts,  the  wit- 
ness, as  we  have  seen,  must  first  be  cross-examined  as  to  such 
declarations  or  acts,  so  that  he  may  have  an  opportunity  for  ex- 
planation. A  witness  cannot,  it  is  said,  be  asked  if  he  is  not 
prejudiced  against  a  particular  party.  He  must  be  asked  as  to 
particular  facts  or  conditions.^  So  a  witness  may  be  impeached 
by  proof  that  he  stated,  after  having  testified,  that  he  had  been 
hired  so  to  do.^ 

§  489.  In  most  States,  as  we  have  seen,'  a  conviction  of  an 
infamous  crime  no  longer  renders  a  person  incompetent  i„f.„„„ 
as  a  witness.     The  record  of  conviction,  however,  by  may'be^'* 
the  law  of  several  jurisdictions,  may  be  put  in  evidence  JJ^^" 
in  order  to  impeach  credibility.*     Such  conviction,  as  credibility. 
has  been  stated,  must  be  proved  by  record  ;  ^  though  it  is  admis- 
sible to  ask  a  witness  whether  he  has  not  been  in  the  peniten- 
tiary.*   A  verdict  of  guilty,  without  judgment,  is  not  a  '^  con- 
viction." ^    But  a  pardon  does  not  preclude  such  conviction  from 
being  put  in  evidence.' 

^  See  Whart.  on  Ev.  §  566.  is  to  be  still  left  to  the  jury,  for  the 

*  McGinnis  v.  Grant,  42  Conn.  77.  king's  pardon  takes  AwtLj  poenam  et 
'  Supra,  §  863.  culpam  in  foro  humano  ....  but  yet 
^  State  9.  Watson,  65  Me.  74;  Com.  it  makes  not  the  man  always  an  hon- 

V.  Enapp,  9  Pick.  496;  Com.  t;.  Gor-  est  man."     2  Hale  P.  C.  278;   King 

ham,  99  Mass.  420;  Real,  in  re,  55  v,  Castlemain,  7  How.  St.  Tr.   1109, 

Barb.   186;  Donahue  v.  People,   56  1110;  King  v.   Rock  wood,  18   How. 

N.J.  208.     See  Dickinson  o.  Dustin,  St.  Tr.   185,  186;  1   SUrk.  £y.  99; 

21   Mich.  561;  Glenn  v.   Clove,  42  Peake  £v.  182;   McNally  £7.   282, 

Ind.  62;  Jefferson  R.  R.  t;.  Riley,  39  234;  1  Gilbert  Ev.  (by  Lofft,  ed.  of 

Ind.  868;  Johnson  t;.  State,  48   Ga.  1791),  260;  1  Phillipps  Ev.  (old  ed.) 

116.  29;  1   Gr.   Ev.  §  377;  2  Saund.  PI. 

Under  the  Massachusetts  General  &  Ev.  1275;  1  Arch.   Crim.  Pr.   & 

Statutes  the  conviction  of  any  crime  PL  155;  1  Arch.  N.  P.  29;  Bac  Abr. 

may  be  shown  for  this  purpose.   Com.  Pardon  (H.) ;  8  Wooddeson,  Lectures 

V.  Hall,  4  Allen,  805.  on  Laws  of  Eng.  284;  2  Harg.  Jurid. 

*  Supra,  §§  153,  474.  Arguments,   221,    238,   260,    267;    2 

*  Supra,  §  474;  Real  v.  People,  42  Russell  on  Cr.  975,  note;  Roscoe  Cr. 
N.  T.  270,  cited  supra,  §  474.  Ev.  137,  note;  2  Am.  L.  Reg.  N.  S. 

^  See  cases  cited  supra,  §  365.  488 ;  U.  S.  v.  Jones,  2  Wheel.  C.  C. 

"  The  authorities  to  this  effect  are  451;  Baum  t;.  Clause,  5  Hill,  196; 
well  grouped  in  the  following  opin-  Carpenter  p.  Nixon,  5  Hill,  260;  New- 
ion: —  comb  V.    Griswold,   24    N.  T.  800; 

'*  If  the  king  pardon  these  offend-  Gardner  v.  Bartholomew,   40   Barb, 

ers,  they  are  thereby  rendered  com-  825;  Com.  v.  Green,  17  Mass.  515, 

petent  witnesses,  though  their  credit  550,  551 ;  Com.  v.  Rogers  (Pamph. 
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§  491.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  IX. 

When  a  record  of  oonTiction  is  offered  for  tbe  purpose  of  diB- 
crediting  (not  excluding)  a  witness,  it  may  be  impeached.^ 

§  490.  The  character  of  an  impeaching  witness  for  truth  and 

veracity  may  be  itself  attacked,^  and  may  be  sustained 

ing  witness  by  Countervailing  proof. ^    And  the  impeaching  witness 

tuked  and   may  be  required  to  specify  the  persons  who  have  spoken 

BOBtAin   .    digparagingly  of  the  impeached  witness.^ 

§  491.  Under  the  same  general  conditions  as  those  expressed  as 
Impeached  limiting  the  impeaching  of  witnesses,  the  party  calling 
maj  be  ^  witness  may  sustain  him  by  calling  witnesses  to  show 
soatained.     ^jj^fc  hig  reputation  for  truth  and  veracity  is  good,  and 

Rep.),  S9,  148,  179,  180,  281,  249,  ecntive  or  legislative  branch  of  the 

256,  271 ;  Hoffman  v.  Coster,  2  Whart.  government. 

453,  462 ;  Howser  v.  Com.  51  Penn.  *'  If  the  party  against  whom  an  in- 
St.   S32,   840 ;    Anglea  v.   Com.    10  famous  person  is  offered  as  a  witness 
Grant,   696,   698,  699,   708,    704 ;    2  had  the  election  of  using  the  convic- 
Hume   Cr.    L.  344  ;    Glassford    £y.  tion  as  a  ground  of  exclusion,  or  of  an 
413.  attack  upon  the  credit  of  the  witness, 
**  A  person  convicted  of  an  offence  the  testimony  of  the  witness  might  be 
known  in  law  as  infamous  is  incapao-  warped  by  the  fear  of  impeachment 
itated  to  be  a  witness,  because,  when  and  the  hope  of  avoiding  it ;  and  that 
his  guilt  is  established  by  conviction,  may  be  a  sufficient  reason  for  not  al- 
his  general  character  for  truth  is  shown  lowing  such  election, 
to  be  so  bad  that  his  testimony  would  **  When  the  character  of   a  par- 
be  useless  or  dangerous.     1  Gr.  £v.  doned  witness  is  impeached  by  the 
§  372 ;  1  Stark.  £v.  94.    That  is  the  record  of    his    conviction,    it  would 
theory  of  the  common  law.    The  con*  seem  that  his  character  may  be  sus- 
viction  is  an  impeachment  and  con-  tained  by  appropriate  evidence."  Doe, 
demnation  of  his  general  character  J.,  Curtis  v,  Cochran,  50  N.  H.  244. 
for  truth.    A  pardon  is  not  presumed  ^  Sims  v.  Sims,  75  N.  Y.  466.    See 
to  be  granted  on  the  ground  of  inno-  supra,  §  154 ;  infra,  §  596  a. 
cence  or  total  reformation.     Cook  v,  *  Long  o.  Lamkin,  9  Cush.  361 ; 
Middlesex,  2  Dutcher,  826,  881,  838;  Starks  v.  People,  5  Denio,  106;  State 
4  Bl.  Com.  397,  400;  8  Inst.  238,  238;  v.   Brant,    14    Iowa,    180;    State  v. 
2  Hawk.  F.  C.  c.  87,  s.  8;  Com.  v.  Moore,  25  Iowa,  128;  State  v.  Cherry, 
Halloway,  44  Penn.  210.     It  removes  63  N.  C.  498. 

the  disability,  but  does  not  change  the  '  Lemons  v.  State,  4  W.  Ya.  755. 

comadon  law  principle,  that  the  con-  See  State  v.  Howard,  9  N.  H.  485 ; 

viction  of  an  infamous  offence  is  evi-  Davis  v.  State,  88  Md.  15,  50;  Strat- 

dence  of  bad  character  for  truth.  The  ton  v.  State,  45  Ind.  468 ;   State  v, 

general   character    of  a   person  for  Perkins,  66  N.    C.   126;  Durham  v, 

truth,  bad  enough  to  destroy  his  com-  State,  45  Ga.  516. 

petency  as  a  witness,  must  be  bad  ^  Weeks  v.   Hull,  19   Conn.   376; 

enough  to  affect  his  credibility  when  Lower  o.  Winters,  7  Cow.  263;  State 

his  competency  is  restored  by  the  ex-  v.  Perkins,  66  N.  C.  126. 
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CHAP.  IX.]       IMPEAOHINQ  AND  SUSTAINING  WITNESSES.  [§  491. 

that  the  sustaining  witnesses  would  belieye  him  on  his  oath,^ 
and  it  has  been  held  that  the  inquiries,  in  such  case,  may  range 
oyer  the  witness's  whole  prior  history  in  other  places.^  Such 
rebutting  eyidenoe  is  made  admissible  by  the  mere  fact  that  the 
impeaching  party  examines  an  impeaching  witness  as  to  the  im- 
peached witness's  character  for  truth,  though  the  impeaching 
witness  answers  favorably.^  It  is  further  held  that  such  eyi- 
denoe may  be  admitted  on  particular  discrediting  facts  being  de- 
veloped against  the  witness  in  his  cross-examination,^  especially 
when  he  is  in  the  situation  of  a  stranger,  testifying  to  isolated 
facts.^  A  fortiori  is  this  the  case  when  the  opposing  party  in- 
troduces, as  part  of  his  case,  eyidence  directly  reflecting  on  the 
Teracity  of  the  witness.^  Thus  a  witness's  character  is  so  far 
impeached  by  putting  in  eyidence  his  conyiction  of  a  felony, 
that  eyidence  is  admissible  of  his  good  reputation  for  truth  .^  A 
mere  conflict  of  testimony,  however,  will  not  justify  introduc- 
tion of  evidence  to  back  up  the  witnesses  thus  conflicting.®  Nor 
can  such  testimony  be  received,  so  it  has  sometimes  been  ruled, 
merely  upon  proof  of  prior  conflicting  statements  of  the  witness.^ 

^  R.  V.  Marphy,  19  How.  St.  Tr.  20  Vt.   654.    See,  however,  Doe  v. 

724 ;  B.  V.  Clarke,  2  Stark.  241 ;  Com.  Harris,  7  Car.  &  P.  880 ;  People  v. 

V.  Ingraham,  7  Gray,  46  ;  Frazer  v.  Amanacus,  50  Cal.  288. 
People,  54  Barb.  806;  People  v.  Da-        On  the  other  hand,  it  is  held  that 

via,  21  Wend.  809;  Lemons  v.  State,  the  testimony  of  a  witness,  uponcross- 

4  W.  Va.  765 ;  Harris  v.  State,  80  Ind.  examination,  that  he  had  been  tried 

181 ;  Clem  v.  State,  88  Ind.  419  ;  State  for  a  crime  in  another  State  and  ac- 

V.  Cherry,  68  N.  C.  498;  and  other  quitted,  does  not  authorize  the  party 

cases  cited  Whart.  on  £▼.  §  491.  calling  him  to  introduce  evidence  of 

'  Morss  9.  Palmer,  15  Penn.  St.  51 ;  his  general  character  for  truth  and  in- 

Stratton  v.  State,  45  Ind.  46S ;  State  tegrity.  Whether  such  evidence  would 

V.  Lanier,  79  N.  C.  622;  Burrell  v.  be  admissible,  if  it  had  not  appeared 

State,  18  Tex.  718.  that  he  was  acquitted  on  that  trial, 

*  Com.  V.  Ingraham,  7  Gray,  46.  was  donbted.     Harrington  v.  Lincoln, 
^  See    Harrington   o.    Lincoln,    4  4  Gray,  668. 

Gray,  568;  People  u.Bector,  19  Wend.  *  Starks  v.  People,  5  Denio,  106; 

669;  Lewis  v.  State,   86   Ala.  880;  Johnson  v.  State,  21  Ind.  829.     See, 

People  V.  Ah  Fat,  48  Cal.  62.  however.   People    v.  Schweitzer,    28 

*  Merriam  v.  B.  B.  20  Conn.  854.  Mich.  801 ;  Davis  v.  State,  88  Md.  15, 
See  Brown  v.  Mooers,  6  Gray,  461.  60 ;  Wade  v.  Thayer,  40  Cal.  478;  and 

*  Prentiss  v.  Boberts,  49  Me.  127  ;  Whart.  on  £v.  §  491. 

Isler  V.  Dewey,  71  N.  C.  14.  *  Brown  v.  Mooers,  6  Gray,  451 ; 

V  2  Phil.  Ev.  5th  Am.  ed.  95;  State    Stomper  v.  Griffin,  12  Ga.  450;  New- 

V.  Eloe,  12  Vt.  Ill;  Paine  p.  Tilden,    ton  v.  Jackson,  28  Ala.  885.    See, 
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§  492.]  BYIDEMCB  IN  CBIMIMAL  CASES.  [CHAP.  IX. 

Whether,  after  a  record  of  a  conviction  has  been  introduced  in 
order  to  discredit  a  witness,  it  is  admissible  to  sustain  him  by  eyi* 
dence  of  his  innocence  of  the  offence  of  which  he  was  convicted, 
is  elsewhere  considered.^  In  any  view,  general  good  character, 
as  distinguished  from  reputation  for  truth,  cannot  be  proved.^ 
If  it  should  appear  that  he  was  acquitted  on  a  criminal  trial, 
exculpatory  evidence  is,  as  we  have  seen,  inadmissible.' 

The  witness  may  be  recalled  to  substantiate  his  own  testimony.^ 
§  492.  When  a  witness  is  assailed  on  the  ground  that  he  nar- 
But  not  rated  the  facts  differently  on  former  occasions,  while  on 
by^prw'f  of  reexamination  it  is  competent  for  him  to  give  the  cir- 
formercon-  cumstauces  Under  which  such  narration  was  made,^  it 
statemeDts.  is  ordinarily  incompetent  to  sustain  him  by  proof  that 
on  other  occasions  his  statements  were  in  harmony  with  those 
made  on  the  trial.^  On  the  other  hand,  where  the  opposing  case 
is  that  the  witness  testified  under  corrupt  motives,  or  where  the 
impeaching  evidence  goes  to  charge  the  witness  with  a  recent 
fabrication  of  his  testimony,  it  is  but  proper  that  such  evidence 
should  be  rebutted.^     Thus  where  on  an  indictment  for  perjury 

however,  Paine  v.  Ttlden,  20  Vt.  554;  445  ;  Henderson  v.  Jones,  10  S.  &  R. 

Sweet  V.  Sherman,  21  Vt  2S;  Webb  410;  Cooke  v.  Curds,  6  H.  &  J.  86 ; 

V,  State,  29  Oh.  St.  351.  Stolp  v.  Blair^  68  III.  543 ;  Coffin  9. 

^  Infra,  §  596  a.     See  Gardner  v.  Anderson,  4  Blackf.   &95 ;   Daily  v. 

Bartholomew,  40  Barb.  325.  State,  28  Ind.   28&;   Clark  v.  Bond, 

*  Heywood  v.  Reed,  4  Gray,  574;  29   Ind.  555;    State  v,   Vincent,    24 
People  V.  Gay,  7  N.  Y.  878.  Iowa,  570;.  State  r.   George,  8   Ired. 

*  Harrington  r.  Lincoln,  4  Gray,  63.  524;  State  tr.  Dove,  10  Ired.  469; 
^  State  9..  George,  &  Ired.  324.  March,  v.  Harrell,  1  Jones,  329;  Lyles 
»  State  V,  Reed,  62  Me.  129.  v.  Lyles,  1  Hill  Ch.  (S.  C.)  76  ;  Peo- 
«  Whart.  on  £v.  §  492;  R.  v.  Par-  pie  o.  Doyell,  48  Cal.  85. 

ker,  3  Dougl.  242 ;  Berkeley  Peerage  In  Indiana  it  has  been  held  that  if 
case,  cited  2  Ph.  £v.  445 ;  U.  S.  v.  a  witness  be  impeached  by  proof  of 
Holmes,  1  Cliff.  98 ;  State  v.  Kings-  his  having  previously  made  statements 
bury,  58  Me.  238 ;  Sidelinger  v.  Buck*  inconsistent  with  his  testimony,  he 
lin,  64  Me.  371;  Com.  v.  Jenkins,  10  may  be  corroborated  by  evidence  of 
Grray,  485;Robbi;.  Hackley,  23  Wend,  other  statements  made  by  him  in  ac- 
50 ;  People  v.  Finnegan,  1  Parker  C.  cordance  with  his  testimony.  Coffin 
R.  147;  Com.  v-Carey,  2Brew8t  404;  v,  Anderson,  4  Blackf.  395;  Beau- 
State  V,  Thomas,  3  Strobh.  26d ;  Nich-  champ  v.  State,  6  Blackf.  300 ;  Har- 
ols  V.  Stewart,  20  Ala.  558;  State  v.  ris  v.  State,  30  Ind.  131.  And  the 
Vincent,  24  Iowa,  &70.  right  is  not  limited   to  declarations 

*  Taylor'»Ey.  §  1330;  1  Stark.  £v.  before    the    impeached    declarations. 
253 ;  3  Rus.  on  Gr.  5.95;  2  Phil.  £v.  §  Brookbank  i;.  State,  55  Ind.  169.   But 
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CHAP.  IX.]        IMPEACHING  AND  SUSTAINING  WITNESSES.  [§  492. 

a  witness  for  the  prosecution  swore  that  B.  (the  defendant  in  a 
trial  for  arson)  was  not  at  the  place  of  the  burning  at  the  time 
of  the  fire,  but  was  confronted  at  his  cross-examination  by  his 
testimony  to  the  contrary  on  the  arson  trial,  it  was  held  that  as 
he  had  been  thus  discredited,  he  might  be  sustained  by  showing 
that  he  had  made  to  C,  immediately  after  the  arson,  a  state- 
ment in  harmony  T^ith  that  made  by  him  on  the  perjury  trial, 
though  the  particulars  of  the  statement  were  inadmissible.^ 

In  prosecutions  for  rape,  the  fact  that  the  prosecutrix,  imme- 
diately after  the  offence,  made  complaint,  is  also  admissible,  as 
part  of  the  evidence  in  chief.^  And  so,  it  is  said,  as  to  other 
outrages.* 

if  he  has  not  been  so  impeached,  he  also  stated  (no  objection  being  made) 

cannot  be  corroborated  in  that  way.  that  he  mentioned  the  name  of  a  per- 

Coffin   V.  Anderson,  A  Blackf.    395 ;  son,  as  the  name  of  one  of  the  per- 

Ciark  V.  Bond,  29  Ind.  555.  sons  who  had  robbed  him,  but  this 

See  also  French  v.  Merrill,  6  N.  H.  seems  objectionable.    The  coansel  for 
465 ;  Hotchkiss  v,  Ins.  Co.  5  Hun,  91;  the  prosecution  then  proposed  to  ask 
Com.   V,  Wilson,  1  Gray,  88  ;  Dos-  whose  name  was  mentioned,  but  Pat- 
sett  V,  Miller,  3  Sneed,  72;  Jackson  terson,  J.,  refused  to  permit  it,  adding, . 
v.  Etz,  5  Cow.  314;  State  o.  Dennin,  '  but,  when  you  examine  the  constable, . 
32  Vt.  158  ;  Maitland  t;.  Bank,    40  you  may  ask  him  whether,  in  conse- 
Md.  540;  Deshon  v.  Ins.  Co.  11  Met.  quence  of  the  prosecutor  mentioning. 
199.  a  name  to  him,  he  went  in  search  of 

^  R.  9.  Neville,  6   Cox  C.  C.  69.  any  person,  and  if  he  did  who  that 

See  discussion  in  London  Law  T.  May  person  was.'    Cresswell,  J.,  in  the  case 

25,  1878.  of  R.  V,  Osborne,  Car.  &  M.  622,  ob- 

>  Supra,  §  273  ;  Wliart.  Crim.  Law,  jects  to  the  latter  part  of  this  dictum; 

8th  ed.  §  566.    See  State  v.  De  Wolf,  but  the  questions  suggested  are  cer<- 

8  Conn.  93;  Conkey  v.  People,  5  Par-  tainly  very  common,  and  rarely  ob- 

ker  C.  R.  31,  where  such  statements  jected  to,  and  indeed  they  hardly  seem 

were  received  in  corroboration  of  her  objectionable.     On  an  indictment  for 

testimony.  shooting  at  the  prosecutor,  Patterson, 

*  ''The  same  rule,"  it  is  said  by  Mr.  J.,  held  that  evidence  was  admissible 

Roscoe,  Crim.  £v.  p.  26,  **  applies  to  to  show  that  the  prosecutor,  immedi- 

other  cases  as  to  rape;  namely,  that  ately  after  the  injury,  had  made  com- 

where  a  person  has  been  in  any  way  munication  of   Uie  fact  to  another, 

outraged,  the  fact  that  this  person  but  that  the  particulars  could  not  be 

made  a  complaint  is  good  evidence,  given  in  evidence.    R.  r.  Ridsdale, 

both  relevant  and  admissible.    Thus,  York  Spring  Assizes,  1837;  Stark.  £y. 

in  R.  V.  Wink,  6  C.  &  P.  397,  upon  an  469,  n. 

indictment  for  robbery,  evidence  was  *'  There  is  a  case  of  R.  v.  Foster,  6 
given  (without  objection)  by  the  pros-  C.  &  P.  325,  in  which  the  prisoner  was 
ecutor,  that  he  made  a  complaint  the  charged  with  manslaughter.  A.  wag- 
next  morning  to  a  constable.      He  oner  was  called,  who  stated  that  im- 
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§  498.]  EVIDENGE  IN  CBIMINAL  CASES.  [CHAP.  IX. 


Xn.  REEXAMINATION. 

§  493.  A  party,  when  matters  testified  to  on  his  own  side  re- 
Party  may  V^^^^  explanation,^  or  when  new  matter  is  kitrodaoed 
reexamine    by  the  Opposing  interest,  has  a  right  in  rebuttal  to  re- 
examine his  witnesses,  though  as  to  new  matter  of  his 
own  he  cannot  ordinarily  reexamine.^ 

mediately  after  the  accident  he  went  rery  questionable  indeed  whether  that 
up  to  the  deceased,  and  asked  him  ground  alone,  as  is  presumed  by  Lord 
what  was  the  matter.  It  was  objected  Holt,  is  sufficient  to  render  them  ad- 
that  the  reply  of  the  deceased,  which  missible."  In  this  criticism,  Cock- 
went  to  explain  the  cause  of  the  acci-  burn,  C.  J.,  in  a  pamphlet  already 
dent,  was  not  evidence ;  but  Gurney ,  cited  (supra,  §  263),  concurs. 
B.,  said  that  it  was  the  best  possible  ^  The  rule  with  regard  to  reezami- 
testimony  that,  under  the  circum-  nations  is  thus  laid  down  by  Abbott, 
stances,  could  be  adduced  to  show  C.  J.,  in  The  Queen's  case,  2  B.  &  B. 
what  it  was  that  had  knocked  the  de-  297  :  <*  I  think  the  counsel  has  a  right, 
ceased  down;  and  he  added  that  the  on  reexamination,  to  ask  all  ques- 
case  of  Aveson  v.  Lord  Kinnaird  (in-  tions  which  may  be  proper  to  draw 
fra,  p.  30)  bore  strongly  upon  the  out  an  explanation  of  the  sense  and 
point.  A  somewhat  similar  case  is  meaning  of  the  expressions  used  by 
that  of  Thompson  et  ux.  v.  Trevanion,  the  witness  on  cross-examination,  if 
Skin.  402,  where,  in  an  action  for  an  they  be  in  themselves  doubtful;  and 
assault  upon  the  wife,  Holt,  C.  J.,  al-  also  of  the  motive  by  which  the  wit- 
lowed  what  the  wife  said  *  immediate  ness  was  induced  to  use  those  expres- 
upon  the  hurt  received,  and  before  sions;  but  he  has  no  right  to  go  fur- 
that  she  had  time  to  devise  and  con-  ther,  and  introduce  matter  new  in 
trive  anything  for  her  own  advantage,'  itself,  and  not  suited  to  the  purpose  of 
to  be  given  in  evidence.  But  it  is  explaining  either  the  expressions  or 
added  that  these  two  cases  are  difficult  the  motives  of  the  witness.  1  distin- 
to  reconcile  with  established  princi-  guish  between  a  conversation  which  a 
pies.  It  is  to  be  observed  that  both  witness  may  have  had  with  a  party  to 
extend  to  the  particulars  of  what  was  a  suit,  whether  criminal  or  civil,  and 
said ;  and,  though  they  were  both  a  conversation  with  a  third  person, 
made  in  close  proximity  to  the  event  The  conversations  of  a  party  to  the 
to  which  they  profess  to  relate,  it  seems  suit,  relative  to  the  subject  matter  of 

>  See  Whart.  on  £v.  §  572;  and  see  **  It  is  within  the  discretion  of  the 
Queen's  case,  2  B.  &  B.  297;  B.  v,  court  to  permit  any  question  to  be 
St.  George,  9  C.  &  P.  488;  Prince  o.  asked  on  re-direct  examination  which 
Samo,  7  A.  &  £.  627 ;  S.  C,  3  N.  &  P.  it  was  proper  to  have  admitted  on  the 
139;  Com.  v.  Wilson,  1  Gray,  337;  examination  in  chief."  Cooley,  J., 
Baxter  v.  Abbott,  7  Gray,  71;  Camp-  Hemmens  v.  Bentley,  32  Mich.  89. 
bell  V.  State,  23  Ala.  44;  State  v.  See  Anderson  v.  State,  42  Ga.  9;  Don- 
Denis,  19  La.  An.  119;  State  v.  Scott,  nelly  v.  State,  26  N.  J.  L.  463;  Stock- 
24  La.  An.  161;  People  v.  Keith,  50  well  v.  Holmes,  88  N.  Y.  53;  Whart. 
CaL  187.  Cr.  PI.  &  Pr.  §§  564  et  seq. 
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CHAP.  IX.]                  BEEZAMIKATION  OF  WITNESSES.                       [§  494. 

§  494.  The  trial  judge  may,  at  his  discretion,  permit  a  wit- 
ness to  be  recalled  in  order  to  be  reexamined  by  the  ^.^ 

-    J.  .         "L  Witness 

party  recalling  him.'     As  a  matter  of  discretion,  how-  mav  be  re- 
ever,  thia  is  notj  reviewable  by  the  appellate  court,^ 
unless  it  appear  that  the  error  goes  to  the  merits  of  the  case.' 
So  a  witness  may,  at  the  discretion  of  the  court,  be  permitted  to 

the  suit,  are  in  themselves  evidence  examine  upon  them.     Blewitt  v.  Tre- 

against  him  in  the  suit ;  and  if  a  coun-  goning,  3  A.  &  E.  554. 

sel  chooses  to  ask  a  witness  as  to  anj-  ^  2  Phil.  Ev.  408;  Bevan  v,  Mc- 

thing  which  may  have  heen  said  hj  Mahon,  2  Sw.  &  Tr.  55 ;  Phettiplace 

an  adverse  party,  the  counsel  for  that  v.  Sayles,  4  Mason,  312;  U.  S.  o.  Wil- 

party  has  a  right  to  lay  hef ore  the  court  son,  1  Bald.  78;  Com.  t;.  Moulton,  4 

all  that  was  said  hyhis  client  in  the  Gray,  39;  Com.  v.  Dam,  107  Mass. 

same  conversation;  not  only  so  much  210;  State  r.  Alford,  31  Conn.  40; 

as  may  explain  or  qualify  the  matter  Webb  v.  State,  29  Oh.  St.  351 ;  State 

introduced  by  the  previous  examina-  v,  Ruhl,  8  Clarke  (Iowa),  447;  State 

tion,  but  even  matter  not  properly  con-  v.  Porter,  84  Iowa,  241;   Thomas  t;. 

Bected  with  the  part  introduced  upon  State,  27  Ga.  287;  State  v.  Haynes, 

the  previous  examination,  —  provided  71  N.  C.  79  ;  State  v.  Linney,  52  Mo. 

only  that  it  relate  to  the  subject  mat-  40;  State  v.  Jones,  64  Mo.  391;  Dove 

ter  of  the  suit ;  because  it  would  not  v.  State,  3  Heisk.  348;  People  v.  Cotta, 

be  just  to  take  part  of  a  conversation  49  Cal.  632.    See  Whart  Cr.  PI.  &  Pr. 

as  evidence  against  the  party,  without  §  566. 

giving  the  party  at  the  same  time  the  >  People  v.  Mather,  4  Wend.  229  ; 

benefit  of  the  entire  residue  of  what  he  Covanhoven  v.  Hart,  21  Penn.  St.  495 ; 

said  on  the  same  occasion."    In  Prince  Howell  v.  Com.  5  Grat.  664;  White 

V.  Samo,  7  A.  &  E.  627;  the  Court  of  v.  Bailey,  10  Mich.  155;  Williams  v. 

Queen's  Bench  said   they  could  not  Allen,  40  Ind.  295;  Ross  v.  Hayne, 

assent  to  the  doctrine  laid  down  in  3  Greene,  211;  State  v.  Rorabacher, 

the  above  case;  and  they  held,  that  19  Iowa,  154;  State  v.  Haynes,  71  N. 

when  a  statement  made  by  a  party  to  C.   79;  State  v.  Silver,  3  Dev.  332; 

a  suit,  in  giving  evidence  on  a  former  Colclough    v.    Rhodus,    2    Rich.  76 ; 

trial,  has  been  got  out  in  cross-exam-  Jesse  v.  State,  20  Ga.  156;  Bigelow  v, 

ination,  only  so  much  of  the  remain-  Toung,  30  Ga.  121;  Gayle  v.  Bishop, 

der  of  the  evidence  is  allowed  to  be  14  Ala.  552;  Freleigh  v.  State,  8  Mo. 

given  on  reexamination  as  tends  to  606;  German  Bk.  v.  Kerlin,  53  Mo. 

qualify  or  explain  the  statement  made  382;    Cotton  9.  Jones,  37  Tex.  34. 

on  cross-examination.    Recognized  in  That  a  witness  may  be  recalled  even 

Sturge  V.  Buchanan,  10  A.  &  E.  605.  after  the  case  is  closed  see  State  v. 

When  one  of  the  plaintiff*s  wit-  Alford,  31  Conn.  40 ;  Com.  v.  Moul- 

nesses    stated   on    cross-examination  ton,  4  Gray,  39;  Com.  v.  Dam,  107 

facts  not  strictly  evidence,  but  which  Mass.  210. 

might  prejudice  the  plaintiff,  it  was  *  People  v.  Cole,  43  N.  T.  508 ; 

held  that,  unless  the  defendant  ap*  Thompson    v.    State,   37    Tex.   121. 

plied  to  strike  them  out  of  the  judge's  See  Whart  Cr.  PI.  &  Pr.  §  566. 
notes,  the  plaintiff  was  entitled  to  re- 
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§  496.] 


EVIDENCE  IN  CBIMINAL  CASES. 


[chap.  IX. 


return  to  the  stand,  after  disroissal,  to  correct  his  testimony.^     A 
witness  may  also  be  recalled  at  the  request  of  the  jury.^ 

§  495.  Whenever  explanation  is  required  of  answers  on  re- 
Re-cros8-  examination,  then  the  cross-examining  party,  may  re- 
tion"per-'  cross-examine,  confining  himself  to  the  new  matter  in- 
mitted  at  troduced  on  the  reexamination.'  It  is,  however,  at  the 
of  court,  discretion  of  the  court  to  close  such  re-cross-examina- 
tion when  the  party  seeking  it  has  had  abundant  prior  oppor- 
tunity to  draw  out  his  case.^ 

XIII.  PRIVILEGED  COMMUNICATIONS. 

§  496.  A  lawyer  is  not  permitted  to  disclose  communications 

Lawyer  made  to  him  by  his  client  in  the  course  of  their  pro- 

ml«edVo  fessional  relations.*     Nor  is  the  privilege  in  any  way 

disclose  affected  by   the  statutes   making  parties   witnesses;' 

communi-  . 

cations  of  though  there  is,  as  we  will  see,  a  conflict  of  authority 
whether  a  party  making  himself  a  witness  can  refuse 
to  answer  as  to  his  confidential  communications  to  his  counsel.^ 
Nor  does  the  privilege  cease  to  operate  because  a  friend  was 
present  with  the  client  at  the  interview.^ 

The  privilege  extends  to  all  knowledge  possessed  by  the  law- 
yer which  he  would  not  have  obtained  if  he  had  not  been  con- 
sulted professionally  by  his  client.^ 


^  Kingston  v,  Tappen,  1  Johns.  Ch. 
868  ;  Walker  v.  Walker,  14  Ga.  242 ; 
Dunn  V.  Pipes,  20  La.  An.  276. 

>  Van  Hubs  v.  Rainbolt,  2  Coldw. 
189. 

•  Wood  V.  McGuire,  17  Ga.  808. 

^  Com.  V,  Nickerson,  5  Allen,  518; 
State  V.  Hoppiss,  5  Ired.  406. 

*  Whart.  on  £y.  §  495;  Cromack  v. 
Heatbcote,  2  B.  &  B.  4;  Skinner  v. 
R.  R.  L.  R.  9  Exch.  298 ;  WooUey 
t7.  R.  R.  L.  R.  4  C.  P.  602;  Maxham 
V.  Place,  46  Vt.  484 ;  Britton  v.  Lo- 
renz,  45  N.  Y.  57;  Graham  v.  People, 
68  Barb.  468;  Bowers  r.  State,  29 
Oh.  St.  542;  Jenkinson  i;.  State,  5 
Blackf.  465;  Orton  v.  McCord,  88 
Wis.  205 ;  Chaboon  v.  Com.  21  Grat. 
822;  State  v.  Hazleton,  15  La.  An. 
72. 
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*  Montgomery  v,  Pickering,  116 
Mass.  227;  Brand  v.  Brand,  89  How. 
(N.  Y.)  Pr.  198 ;  Barker  v,  Kuhn,  88 
Iowa,  895.     See  supra,  §  427. 

'  Infra,  §  499;  Woburn  v.  Hen- 
shaw,  101  Mass.  198. 

*  Bowers  t;.  SUte,  29  Oh.  St.  542. 

*  Greenough  v,  Gaskell,  1  M.  &  E. 
98. 

A.,  being  charged  with  embezzle- 
ment, retains  B.,  a  barrister,  to  de- 
fend him.  In  the  course  of  the  pro- 
ceedings, B.  observes  that  an  entry 
has  been  made  in  A.'s  account  book, 
charging  A.  with  the  sum  said  to  have 
been  embezzled,  which  entry  was  not 
in  the  book  at  the  commencement  of 
B.'s  employment.  This  being  a  fact 
observed  by  B.  in  the  course  of  his 
employment,  showing  that  a  fraud  has 


CHAP.  IX.] 


PBIVILEOED  COMMUNICATIONS. 


[§  499. 


§  497.  A  formal  retainer  is  not  necessary  to  constitute  a  re- 
lationship whose  communications  the  law  will  treat  as   Notneces- 
inviolable.^    It  is  enough,  to  enable  the  protection  of  reiTti!!!!*' 
the  law  to  apply,  that  a  legal  adviser  is  sought  for  the  jjj^^,®****"}^ 
purpose  of  confidential   professional  advice,  "  with  a  instituted. 
view  either  to  the  prosecution  of  a  claim,  or  a  defence  against  a 
claim." 2    An  attorney,  however,  has  been  compelled  to  testify 
as  to  non-confidential  statements  made  to  him,  before  retainer, 
by  one  who  afterwards  became  his  client.^    An  injunction  of  se- 
crecy is  not  necessary  to  protect  the  communications.* 

§  498.  A  client  may  surrender  his  privilege  by  consent  that 
his  counsel  should  be  examined,^  which  consent  cannot  Nor  is 
be  implied  by  the  client  merely  calling  the  lawyer  as  a  fjg^on*^ 
witness,  without  examining  him  as  to  such  communica-  [f™|j}^^ 
tions.'    If  he  do  not,  dissolution  of  their  connection,  no  utionship. 
matter  how  it  may  occur,  works  no  change  in  regard  to  the  in- 
violability of  their  intercourse.^     Even  death  does  not  have  this 
effect.® 

§  499.  Communications  which  the  lawyer  is  precluded  from 
disclosing  the  client  cannot  be  compelled  to  disclose.^  Client  can- 


not be 


Where,  however,  a  party  offers  himself  as  a  witness,  it  compelled 


been  committed  since  the  commence- 
ment of  the  proceedings,  is  not  pro- 
tected from  disclosure  in  a  subsequent 
action  by  A.  against  the  prosecutor  in 
the  original  case  for  malicious  prose- 
cution. Brown  v.  Foster,  1  H.  &  N. 
736.     Stephen's  £y.  art.  115. 

^  Ross  V.  Gibbs,  L.  R.  S  £q.  522  ; 
Foster  v.  Hall,  12  Pick.  89;  Beltz- 
hoover  v.  Blackstock,  8  Watts,  20. 

'  Sir  John  Stuart,  in  Ross  v.  Gibbs, 
L.  R.  8  Ex.  522;  S.  P.,  Wilson  v.  R. 
R.  L.  R.  14  £q.  477;  Minet  v.  Mor- 
gan, L.  R.  8  Ch.  861;  Sargent  t;. 
Hampden,  88  Me.  581;  Foster  v. 
Hall,  12  Pick.  89;  March  v.  Ludlam, 
8  Sandf.  Ch.  85;  Beltzhoover  v. 
Blackstock,  8  Watto,  20.  See,  how- 
ever, Wilson  9.  Rastall,  4  T.  R.  753. 

Communications  by  a  married  wo- 
man to  her  husband's  attorney,  as 
to  her  separate  interests,  are  priv- 


ileged.    Scranton  t;.  Stewart,  52  Ind. 
68. 

*  Cutts  V.  Pickering,  1  Ventr.  197. 
See  R.  tf.  Avery,  8  C.  &  P.  596 ;  R.  v. 
Tuff,  1  Den.  C.  C  384,  and  discussion 
in  Roscoe's  Cr.  Ev.  8th  ed.  158. 

«  Wheeler  t;.  Hill,  16  Me.  329. 

*  Infra,  §  500 ;  Merle  t;.  More,  Ry. 
&  M.  390. 

*  Yaillant  v.  Dodemead,  2  Atk.  524; 
Bate  V,  Kinsey,  1  C,  M.  &  R.  88. 

f  Wilson  V.  Rastall,  4  T.  R.  759 ; 
Cholmondeley  t;.  Clinton,  19  Yes.  268; 
Charlton  v,  Coombes,  4  Giff.  872; 
Calley  r.  Richards,  19  Beav.  401  ; 
Russell  V,  Jackson,  9  Hare,  387 ; 
Chant  V.  Brown,  7  Hare,  79. 

*  Foster  v.  Hall,  12  Pick.  89; 
Moore  v.  Bray,  10  Barr,  520. 

*  Thompson  t;.  Falk,  1  Drew.  21 ; 
Vent  p.  Pacey,  4  Russ.  198;  Combe 
V.  London,  1  Russ.  631;  Holmes  v. 
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§  502.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  IX. 

to  diacloM    has  been  said  that  he  may  be  asked  as  to  his  commani- 

hi8  com-  ^ 

munica-  catioDS  to  his  couDsel,^  though  the  better  opinion  is  to 
the  contrary.^ 

§  500.  The  protection  insured  by  the  relationship  of  lawyer 
Privilege  ^^d  client  may  be  lost  when  not  claimed  by  the  party 
claimed  in  privileged  ; '  though  it  is  held  not  to  be  extinguished 
a'^ifed  ^  ^y  compromise  of  the  suit.*  While  the  privilege  may 
and  maj  be  waived  by  the  client,  the  evidence  of  the  waiver 
must  be  distinct  and  unequivocal.^ 

§  501.  When  two  or  more  persons  address  a  lawyer  as  their 
Commani-  common  agent,  so  far  as  concerns  a  stranger  their  com- 
bStrivl-*^  munications  to  the  lawyer  would  be  privileged.  It  is 
must  be  Otherwise,  however,  as  to  themselves ;  and  as  they 
made  to      stand  On  the  same  footing  as  to  the  lawyer,  either  can 

partv^s  ex-  w      ^ 

elusive  ad-  compel  him  to  testify  against  the  other  as  to  their  ne- 

gotiations." 

§  502.  Privilege  in  this  relation  does  not  extend  to  informa- 

Lawyer       ^^^  ^  lawyer  has  received  from  others  than  his  client, 

not  privi-     though  his  client  may  have  given  the  same  information.^ 

leeed  as  to  °  "^  ® 

ipforma-      It  has  also  been  held  that  privilege  does  not  protect 

tiOD  re- 

ceived  by  statements  made  by  client  to  counsel  for  the  purpose 
profeuion'  of  obtaining  information  as  to  matters  of  fact,  as  dis- 
*'^^'  tinguished  from  matters  of  law  ;  ^  or  statements  made 

Baddeley,  1  Phill.  476 ;   Hemenway  Cal.  2S4,  where  it  was  said  that  the 
V.  Smith,  28  Vt.  701;  Carnes  v.  Piatt,  court  would  interpose  of  its  own  mo- 
de N.  Y.  Sup.  Ct  360 ;  S.  C,  15  Abb.  tion;  and  see  supra,  §§  281-88. 
Pr.  N.  S.  337;  Bigler  v,  Regher,  48  ^  Hughes  v.  Gamons,  6  Beav.  352. 
Ind.   112;    Duttenhofer  v.   State,   34  *  Hamilton  9.  People,  29  Mich.  183. 
Oh.  St.  91.  See  cases  cited  supra,  §  498;   Mont- 

^  Woburn  v,  Henshaw,  101  Mass.  gomery  v.  Pickering,  116  Mass.  231. 

193.  •  See  cases  cited  Whart.  on  £▼.  § 

s  Duttenhofer  v.  State,  34  Oh.  St.  587. 
91 ;  Bigler  o.  Regher,  43  Ind.  112;  ^  Whart  on  £v.  §  588.     See  Pec- 
Barker  9.  Kuhn,  88  Iowa,  395;  Bobo  pie  v.  Atkinson,  40  Cal.  284. 
V.  Bryson,  21  Ark.  387.     See  supra,  *  Bramwellv.  Lucas,  2B.  &  C.  743; 
§  479.  Desborough  v.  Rawlins,  8  MyL  &  C. 

*  Hare  on  Discovery  (2d  ed.),  167;  515;   Sawyer  v,  Birchmore,   3   Myl. 

Walsh  V.  Trevanion,    15   Sim.   577;  &  K.  572;  Allen  t;.  Harrison,  30  Vt. 

Hunter  v.  Capron,  5  Beav.  93 ;  Dart-  219.    Infra,  §  503. 

mouth  t7.    Holdsworth,    10  Sim.  476 ;  In  R.  v.  Farley,  1  Den.  C.  C.  197, 

Thomas  t;.  Rawlings,   27  Beav.  140.  when  the  wife  of  a  prisoner  took  a 

See,  however,  People  v.  Atkinson,  40  forged  will  to  an  attorney  at  the  pris- 
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to  the  counsel  in  the  presence  of  third  parties,  such  parties  not 
being  concerned  in  a  confidential  consultation ;  ^  or  statements 
made  to  counsel  in  order  to  induce  him  to  believe  that  the  cause 
is  one  he  can  undertake  without  breach  of  duty  to  another 
client.2 

§  503.  Information  belonging  to  ordinary,  as  distinguished 
from  professional  intercourse,  is  not  within  professional  joformar- 
privilege.    The  topic  must  be  vnthin  the  peculiar  scope  ^^^^l^ 
of  a  lawyer's  profession.^    A  lawyer,  for  instance,  may  of  profes- 
be  required  to  identify  his  client ;  ^  to  prove  his  client's  not  pnvi- 
handwriting ;  ^  and  to  divulge  statements  made  to  him    ^^' 
by  his  client  when  such  statements  are  simply  casual  observa- 
tions, having  nothing  to  do  with  any  legal  question  as  to  which 
the  lawyer  is  consulted,^  or  are  collateral  to  such  question.^    It 
is  now  said,  however,  that  he  will  not  be  compelled  to  disclose 
his  client's  address,^  unless  the  client  be  a  ward  of  court,^  or  in 
bankruptcy .^^    But  the  condition  of  the  client's  mind,  when  he 
consults  his  lawyer,  when  such  condition  would  be  patent  to  all 

oner's  request,  and  asked  if  he  could  M.  &  W.  583;  Desborongh  v.  Rawlins, 

advance   her  husband   some  money  S  My  I.  &  Craig,  615;  Jones  v.  Good- 

upon  the  mortgage  of  property  men-  rich,  5    Mood.  P.   C.  16;    Smith   v. 

tioned  in  the  will;  it  was  held  that  Daniell,  L.  R.  18  £q.  649;  Clark  v. 

this  was  not  a  privileged  communica-  Richards,  S  E.  D.  Smith,  89;  Pierson 

tion.     So  where  a  forged  will  was  put  v.  Steortz,  Morris  (Iowa),  186;  State 

into  an  attorney's  hands  not  in  pro-  v.  Mewherter,  46  Iowa,  88. 

fessional  confidence,  but  that  by  find-  ^  Studdy  v.  Sanders,  2  D.  &  R.  $47; 

ing  it  among  the  title  deeds  of  Uie  de*  Doe  v.  Andrews,  2  Cowp.  846. 

ceased,  which  the  prisoner  sent  with  *  Hurd  v.  Moring,  1  C.  &  P.  872; 

the  will,  he  might  be  disposed  to  act  Johnson  v.  Daveme,  19  Johns.  184 ; 

upon  it;  it  was  held  by  all  the  judges,  Brown  v.  Jewett,  120  Mass.  215;  and 

that  the  communication  was  not  priv-  see  Ramsbotham  v.  Senior,  L.  R.  8 

ileged.    R.  v.  Jones,  1  Den.  C.  C.  R.  £q.  575 ;  Campbell,  ex  parte,  L.  R. 

166.    Roscoe's  Cr.  Ev.  8th  ed.  158.  5  Ch.  Ap.  708. 

^  Goddard  v.   Gardner,   28  C6nn.  «  Gillard  v.  Bates,  6  M.  &  W.  547; 

172.     See  Hoy  v,  Morris,  18  Gray,  Annesley  v.  Anglesea,  11  How.  St  Tr. 

619.  1220. 

'  Heaton  v,  Findlay,  12  Penn.  St.  '  State  t^.  Mewherter,  46  Iowa,  88. 

804.  8  Heath  v,  Creelock,  L.  R.  15  £q. 

*  Carpmael  v.  Powis,   1  Ph.   687;  257;  though  see  Studdy  v.  Sanders,  2 

Bramwell  v.  Lucas,  2  B.  &  C.  745;  D.  &  R.  847. 

Brown  v.  Foster,  1  H.  &  N.  786 ;  R.  *  Ramsbotham  o.  Senior,  L.  R.  8 

V.  Leyerson,  11  Cox  C.  C.  152;  Good-  £q.  575. 

all  17.  Little,  20  L.  J.  Ch.  182;  1  Sim.  ^^  Cathcart,  in  re,  L.  R.  5  Ch.  708. 
N.   S.  185 ;  Wheatley  v.  Williams,  1 

409 


§  504.]  EVIDENCE  IN  CRIMINAL  CASES.  [CUAP.  IX. 

observers,  is  not  privileged;*  nor  is  the  question  whether  the 
lawyer  was  retained  by  the  client,  and  in  what  capacity.* 

§  504.  The  privilege  does  not  shield  parties  seeking  for  infor* 
PriTiiege  mation  or  advice  as  to  prospective  infractions  of  law. 
ezteDd^to  Communications  of  an  intended  offence  of  this  class 
ca!?oos°Q  counsel  are  bound  to  disclose,^  and  so  as  to  threats 
view  of       made  in  the  attorney's  office  to  take  the  life  of  a  man 

breaking  •^ 

the  law.  subsequently  murdered  by  the  client.^  The  protection 
of  privilege  has  also  been  withheld  from  communications  to  a 
lawyer  for  the  purpose  of  raising  money  on  forged  securities.^ 
It  is  scarcely  necessary  to  add  that  when  the  lawyer  connives  at 
the  illegal  purpose  he  so  far  loses  his  professional  character  as  to 
preclude  him  personally  from  claiming  any  privilege.    ^^  Where 

^  Daniel  t;.  Daniel,   89   Penn.  St  a  fraud,  and  be  entitled  to  close  op 

191.  my  lips  upon  any  secret  which  yoa 

^  Beckwith  v.  Benner,  6  C.  &  P.  have  the  audacity  to  disclose  to  oie 

681;  Heaton  o.  Findlay,  12  Penn.  St.  relating  to  any  fraudulent  intention 

S04;  though  see  contray  as  to  nature  on  your  part;  such  a  confidence  can- 

of  relationship.    Chirac  v,  Reinicker,  not  exist."    Lord  Hatheriey,  in   the 

11  Wheat  280;  S.  C,  2  Pet  613.  case  of  (xarteside  v.  Outram,  26  L.  J. 

*  R.  V.  Avery,  8  C.  &  P.  596;  R.  v,  Ch.  118,  114,  citing  Annesley  v.  Earl 

Farley,  2  C.  &  K.  818 ;  8.  C,  1  Den.  of  Anglesea,  17  How.  St  Tr.  1139  ; 

C.  C.  197;   R.  V,  Brewer,  6  C.  &  P.  Momington  v.  Mornington,  2  John.  & 

868;  FoIIett  v.  Jefferyes,   1   Sim.  N.  H.  697,  708;  Grore  v.  Bowser,  5  D.  G. 

S.  17;  Charlton  v.  Coombes,  4  Giff.  &  Sm.  80;  Goodman  v.  Holroyd,  15 

872 ;  Shore  v.  Bedford,  5  Man.  &  Gr.  C.  B.  (N.  S.)  839;  Blight  v.  Goodliffe, 

271 ;  People  v.  Blakeley,  4  Parker  C.  18  C.  B.  (N.  S.)  757 ;  Chartered  Bank 

R.  176  ;  Bank  v.  Mersereau,  8  Barb,  of  India  v.  Rich,  82  L.  J.  Q.  B.  800, 

Ch.  598;  People  t;.  Sheriff,  29  Barb.  806;  R.  v.  Jones,  1  Den.  C.  C.  166; 

622;  Graham  v.  People,  68  Barb.  488;  R.  v.  Farley,  1  Den.  C.  C.  197. 
People  V.  Mahon,  1  Utah,  205.  The  court  will  look  at  the  circum- 

In  Cole's  case.  Cent.  L.  J.  Aug.  1,  stances  of  each  case. ,    Bassford   v. 

1879;  S.  C,  8  Weekly  Notes,  114,  Blakesley,  6  Beav.  181.    See  also  Doe 

Judge  Butler  said  in  the  U.  S.  Dist  d.  Shellard  v.  Harris,  5  C.  &  P.  594 ; 

Ct.  in  Philadelphia:     *<  But  suppose  Leyy  v.  Pope,  M.  &  M.  410. 
a  client  had  devised,  with  the  assist-        Where  there  is  fraud,  there  is  no 

ance  of  counsel,  a  scheme  to  obstruct  privilege.    Reynell  v.  Sprye,  10  Beav. 

the  administration  of  justice,  would  ^1;  Follett  v.  Jefferyes,  1   Sim.  N. 

the  communications    be    privileged?  S.   1.     The  topic  is  fully  discussed 

The  authorities  say  not"  in  Hare  on  Disc.  (2d  ed.)  163.    See 

^  State  V.  Mewherter,  46  Iowa,  88.  ^lao  People  v.  Blakely,  4  Park.  C.  R. 

»  R.  v,FBx\ey,ut  supra.  176. 

«  There  is  no  confidence  as  to  the        The  points  in  the  text  are  sustained 

disclosure  of   iniquity.    You  cannot  in  Taylor's  £?.  7th  ed.  §  912. 
make  me  the  confidant  of  a  crime  or 
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a  solicitor  is  party  to  a  fraud,  no  priyilege  attaches  to  the  com- 
munications with  him  on  the  subject,  because  the  contriving  of 
a  fraud  is  no  part  of  his  duty  as  a  solicitor."  ^  A  lawyer,  how- 
ever, cannot  be  asked,  and  certainly  cannot  be  compelled  to 
answer,  whether  his  advice  to  his  client  did  not  involve  an  ille- 
gal purpose.^  The  protection  is  said  to  extend  to  consultations 
as  to  acts  not  malum  in  9e.^ 

§  505.  "  The  communications,"  says  Mr.  Hare,  in  his  work  on 
Discovery,*  "  between  a  party,  or  his  legal  adviser,  and  Communi- 
witnesses  are  also  privileged.     There  is,  in  those  cases,  ?ween* 
the  same  necessity  for  protection ;  otherwise,  as  Lord  SStneww 
Langdale  remarked,  it  would  be  impossible  for  a  party  privileged. 
to  write  a  letter  for  the  purpose  of  obtaining  information  on  the 
subject  of  a  suit,  without  incurring  the  liability  of  having  the 
materials  of  his  defence  disclosed  to  the  adverse  party."  ^    Com* 
munications  between  the  parties,  with  regard  to  the  preparation 
of  evidence,  are  in  like  manner  privileged.* 

§  606.  Telegraphic  agents  and  operators  (if  there  be  no  stat- 
ute to  the  contrary)  are  compelled  to  produce  in  court  ^^^^ 
the  originals  of  telegrams,  or,  if  such  originals  be  lost,  to  graphic 
give  secondary  evidence  of  their  contents.^     A  statute   cations  not 
merely  prescribing  that  telegrams  shall  not  be  disclosed  ^"^  *^  ' 


^  Turner,  V.  C,  in  Russell  v.  Jack- 
son, 9  Hare,  892;  Brown  v,  Foster,  1 
H.  &  S.  2S6,  cited  supra,  §  496. 

*  Doe  V.  Harris,  5  C.  &  P.  594. 

*  Bank  v.  Mersereau,  8  Barb.  Ch. 
528. 

«  Hare  on  Disc.  2d  ed.  1876, 151. 

»  Preston  v.  Carr,  1  Y.  &  J.  175; 
Ross  V.  Gibbs,  L.  R.  8  Eq.  522;  Cui^ 
ling  t7.  Perring,  2  Myl.  &  K.  880; 
Storey  v.  Lennox,  1  Myl.  &  C.  525 ; 
Llewellyn  v.  Baddeley,  1  Hare,  527; 
Lafone  v.  Falkland  Islands  Co.  4  Kay 
&  J.  84;  Gandee  v,  Stansfield,  4  De 
G.  &  J.  1 ;  Daw  v.  Eley,  2  Hem.  &  M. 
725;  Phillips  v.  Routh,  L.  R.  7  C.  P. 
289;  Wilson  v.  R.  R.  L.  R.  14  £q. 
477;  Hamilton  v.  Nott,  L.  R.  16  £q. 
112. 

*  Hare  on  Disc.  152,  citing  Allan  v. 


Royden,  48  L.  J.  (C.  P.)  206;  though 
see  Rayner  v.  Ritson,  6  B.  &  S.  888  ; 
Colman  v.  Truman,  8  Hurl.  &  N. 
871. 

7  Ince*8  case,  24  L.  T.  (N.  S.)  421; 
State  V.  Litchfield,  58  Me.  267;  Com. 
V.  Jeffries,  7  Allen,  548;  Henisler  v, 
Freedman,  2  Parsons  Sel.  Cas.  274; 
Nat  Bk.  V.  Nat  Bk.  7  W.  Va.  644 ; 
Brown,  ex  parte,  Ct.  App.  Mo.  1879; 
Cent  L.  J.  May  9,  1879.  And  see 
Whart  on  Ev.  §  617.  See  contra^ 
Cooley,  J.,  Const  Lim.  806-7;  Am. 
Law  Reg.  Feb.  1879,  cited  Whart.  on 
£v.  (2d  ed.)  §  595. 

**  The  main  question  presented  for 
our  determination  is,  whether  a  tele- 
graphic operator  is  bound  to  testify  to 
the  contents  of  a  telegraphic  message. 
The  case  finds  the  message  material 
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does  not  apply  to  cases  where  they  are  called  for  by  process  of 
law.^  Not  only  is  such  production  required  by  the  rule  which 
permits  a  party  to  compel  the  production  in  court  of  all  papers 
essential  to  enable  him  to  make  out  a  litigated  case,  but  unless 
this  right  be  maintained  in  this  special  instance,  parties  not 
looked  upon  with  favor  by  the  officials  of  telegraphic  corpora- 
tions might  be  exposed  to  ruin  by  the  disclosure  of  telegrams 
prejudicing  them  and  the  suppression  of  telegrams  operating  to 

to  the  issue.  A  verbal  message,  com-  of  rogues  and  criminals,  which  they 
municated  to  the  prisoner,  would  be  may  innocently  or  ignorantly  trans- 
admissible,  and  the  party  communi-  mit,  should  be  withheld,  whenever  the 
eating  it  would  be  compelled  to  state  it.  cause  of  justice  renders  their  produc- 
So  a  written  message,  or  its  contents,  tion  necessary.  They  cannot  wish 
after  due  notice  to  produce  the  origi-  their  servants  should,  however  inno- 
nal,  and  a  failure  of  its  production  by  cently,  cooperate  in  the  commission  of 
the  party  notified,  would  be  received  crime,  and  decline  to  cooperate  in  its 
in  evidence.  The  mode  of  transmis-  detection  and  punishment,  and  thus 
sion  to  the  person  delivering  the  mes-  become  its  accomplices.  The  interests 
sage,  whether  by  telegraph  or  other-  of  the  public  demand  that  resort  should 
wise,  has  nothing  to  do  with  the  mat-  be  had  to  all  available  testimony, 
ter.  The  important  inquiry  relates  to  which  may  lead  to  the  detection  and 
its  materiality.  punishment  of  crime,  and  to  the  pro- 

*'  Nor  can  telegraphic  communica-  tection  of  innocence.  The  telegraph 
tious  be  deemed  any  more  confidential  operator,  as  such,  can  claim  no  ex- 
than  any  other  communications.  Tel-  emption  from  interrogation.  Like 
egraphic  communications  are  not  to  other  witnesses,  he  is  bound  to  an- 
be  protected  to  aid  the  robber  or  as-  swer  all  inquiries  material  to  the  is- 
sassin  in  the  consummation  of  their  sue."  Appletou,  C.  J.,  State  p.  Litch- 
felonies,  or  to  facilitate  their  escape  field,  58  Me.  269.  See  also  U.  S.  v. 
after  the  crime  has  been  committed.  Babcock,  3  Dillon,  566,  where  the 
No  communication  should  be  excluded,  court  granted  a  writ  requiring  a  tele- 
no  individual  should  be  exempt  from  graph  company  to  bring  into  court 
inquiry,  when  the  communication,  or  all  the  copies  of  telegrams  received 
the  answer  to  the  inquiry,  would  be  of  at  certain  offices  by  and  from  persons 
importance  in  the  conviction  of  crime  named.  In  this  case,  however,  ma- 
or  the  acquittal  of  innocence,  except  teriality  was  assumed,  and  no  ques- 
when  such  exclusion  is  required  by  tion  of  privilege  was  raised, 
some  grave  principle  of  public  policy.  To  the  same  effect  is  the  acUon  of 
The  honest  man  asks  for  no  confiden-  the  House  Judiciary  Committee  in 
tial  communications,  for  the  withhold-  Barnes's  case,  20  Alb.  L.  J.  110. 
ing  the  same  cannot  benefit  him.  The  ^  Brown,  ex  parte,  Ct  Ap.  Mo. 
criminal  has  no  right  to  demand  ex-  1879;  Cent.  L.  J.  May  9,  1879.  The 
elusion  of  evidence  because  it  would  statutes  are  analyzed  and  commented 
establish  his  guilt.  on  by  Mr.  Hitchcock,  in  the  Southern 

**The  telegraphic  companies  can-  Law  Review  for  1879. 
not  rightfully  chum  that  the  messages 
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their  advantage.  It  may  be  said,  we  have  no  right  to  presume 
such  perfidy.  We  have  not;  yet,  as  a  matter  of  fact,  it  has  been 
found  impossible,  in  times  of  high  political  or  monetary  excite- 
ment, to  seal  apertures  through  so  many  of  which  there  is  a  leak- 
age; and  a  wire  may  be  tapped  where  it  might  be  difficult  to  tap 
an  operator.  This  abuse  cannot  be  absolutely  prevented ;  but  it 
may  be  corrected  by  giving  each  party  equal  rights,  and  by  say- 
ing to  such  corporations,  ^^  You  cannot  plead  your  immunity  so 
as  to  injure  those  whom  you  are  unable  or  unwilling  to  protect." 
But  while  we  must  hold  that  a  telegraph  corporation  is  bound 
to  produce  whatever  papers  may  be  needed  to  subserve  the  case 
of  a  litigant,  the  subpoena,  to  justify  an  attachment,  should  des- 
ignate the  specific  paper  required.  A  call  for  a  general  corre- 
spondence, so  that  an  inquirer  may  pick  out  what  he  wants,  and 
get  possession  in  this  way  of  the  private  affairs  of  others,  should 
not  be  sustained.^ 

^  Supra,  §  S45.    A  wider  operation  tainty,  and  first  shown  to  be  at  least 

of  the  writ  was  allowed  in  Barnes's  primcl  facie  relevant  and  competent, 

case  by  a  committee  o£  the  House  of  does  not  include  any  right  to  order 

Bepresentatives,  in  1877  (Cong.  Rec.  search  for,  or  compulsory  production 

vol.  T.  pt.  i.  p.  604),  and  in  Brown,  ex  of,  papers  not  thus  brought  within  the 

parte,  supra.    The  distinction  in  the  lawful  power  of  the  court;  and  the 

text  is  vindicated  with  much  strength  compulsory  search  for  and  enforced 

by  Mr.  Hitchcock,  in  the  excellent  production  by  third  parties  of  such 

article  already  noticed.     South.  Law  papers,  in  the  absence  of  such  cer- 

Bev.   Oct.   1879;   published  also  in  tainty  and  proof ,  is  an  <<  unreasonable  " 

pamphlet  form,  St.  Louis,  1879.    The  and  unlawful  search  and  seizure,  with- 

conclusions  stated  by  Mr.  Hitchcock  in  the  meaning  of  the  Constitution. 
are  as  follows :  —  **  111,  The  exceptional  features  of 

'*  L  Telegraphic  communications,  the  telegraph  service,  including  the 

however  confidential,  do  not,  05  swch^  virtual  necessity  for  its  use  by  the 

constitute  a  class  of  privileged  commu-  public,  and  the  unavoidable  accumu- 

nications.   Kemaining  in  the  custody  lation  of  private  messages  in  telegraph 

of  the  telegraph  company,  they  are  offices,  give  rise  to  exceptional  danger 

subject  to  compulsory  production  for  of  abusing  even  the  lawful  power  of 

use  in  evidence,  under  process  lawfully  the  courts,  and  devolve  upon  them  the 

issued  whenever  those  conditions  are  duty  of  exceptional  precautions  in  its 

fuliiUed,in  respect  of  the  case  in  hand,  exercise.    And  in  view  of  the  appar- 

which  must  exist  in  any  case  to  render  ent  tendency  of  the   decisions,  tfads 

lawful  the  exercise  of  such  a  power.  judicial  duty  should  be  defined  and 

'*  II.  The  right  of  a  court  to  com-  enforced  without  delay  by  appropriate 

pel  by  subpoena  duces  tecum  the  pro-  legislation. 

duction  in  evidence  by  third  parties        *'  lY.   The  telegraph  service  of  the 

of  private  writings,  described  with  cer-  country,  as  an  indispensable  agency  of 
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§  507.  Whether  a  priest  is  privileged  as  to  the  confidences  of 
Priests  not  the  conf essional  has  been  elsewhere  discussed.^  The  dif- 
as^to^c^^  ficulties  attending  the*  question  are  nndonbtedlj  great. 
fessiooaiat  j'q  establish  privilcfice  in  such  cases  we  most  concede 
i*w.  privilege  to  all  religious  confidences.  But  to  this  the  ob- 
jections are  serious.  (1.)  What  are  religious  confidences  ?  Are 
not  all  confidences  sanctioned  by  duty  more  or  less  religions?^ 

commercial    intercourse    among   the  plication,  so  far  as  practicable,  to  any 

States,  has  been  held  by  the  Supreme  third  person,  sender,  or  receiver  of 

Court  to  be  clearly  within  the  grant  such  telegram,  and  reasonable  oppor- 

of  congressional  powers.      Congress  tunity  to  show  cause  against  the  same, 

should  exercise  that  power  in  this  re-  "  c  In    addition    to  the  criminal 

gard,  not  necessarily  by  assuming  the  penalty  for  false  swearing  in  any  such 

service    of  the  telegraph,  —  a    com-  affidavit,  a  right  of  action  for  exem- 

pletely  distinct  question,  not  involved  plary  damages  agunst  any  person  wil- 

in  the  present  discussion,  —  but  by  fully    or    maliciously    procuring,   by 

such  uniform  regulations  as  will  pro-  means  of  such  process,  the  unneces- 

tect  those  who  use  it,  not  only  against  sary  disclosure  of  any  private  mes- 

unauthorized  disclosures  by  telegraph  sage. 

employees,  but  also  from  interferenee  **  VI.  Effectual    provision    should 

by  state  legislation,  or  by  any  court,  also  be  made  agfunst  the  like  abuse  of 

with  the  lawful  right  of  free  commun-  power  by  any  legislative  body  or  com- 

ion ;  and  from  *  unreasonable  search-  mittee   thereof.      The  constitutional 

es  or  seizures '  of  such  communica-  right  of  such  bodies  to  take  and  com- 

tions  under  color  of  civil  or  criminal  pel    testimony    touching   facts,    the 

process.  knowledge  of  which  u  requisite  to  the 

'*  y.  Such  regulations  should  pre-  fulfilment  of  their  constitutional  dn- 

scribe,  as  precedent  to  the  exercise  by  ties,  is  not  denied,  and  was  convinc- 

any  court  of  the  power  in  question,  con-  ingly  affirmed  by  the  Supreme  Court 

ditions  which  shall  effectively  dbtin-  of  Massachusetts  in  Burnham  o.  Mor- 

guisli  the  lawful  right  to  compel  the  rissey,  14  Gray,  2S9 ;  but  it  was  also 

production  of  relevant  and  competent  there  held  that  such  bodies  are  not 

evidence  from  the  inquisitorial  and  op-  the  final  judges  of  their  own  powers 

pressive  power  of  searching  among,  or  and  privileges  in  cases  involving  the 

compelling  the  production  of,  private  rights  and  liberty  of  the  citizen,  their 

papers  of  third  parties,  to  find  out  action  in  that  regard  being  subject  to 

what   evidence    they    may    contain,  the  review  of  the  courts.     The  legis- 

Among  these  should  be  included  :  —  lative  recognition  of  the  principles  al- 

*'a.  An  affidavit  of  the  party  apply-  ready  discussed  would  doubtless  go 

ing  for  such  writ,  at  least  upon  infor-  far,  in  future,  to  prevent  the  neces- 

mation  and  belief,  of  the  existence,  sity  for  judicial  interference  in  such 

the  sufficiently  certain  description,  and  cases." 

the  alleged  or  supposed  contents  of  the  ^  Whart.  on  Ev.  §  507. 

dispatches  called  for,  showing  their  *  See  Mr.  Livingston's  argument, 

relevancy  in  the  cause.  Livingston's  Works,  i.  467. 

'<  b.  Reasonable  notice  of  such  ap- 
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GHAP.  IX.]  PRIVILEGED  COMMUNICATIONS.  [§  508. 

(2.)  Can  we,  consistently  with  the  Constitution  of  the  United 
States,  confer  upon  the  confidences  of  members  of  religious  com- 
munions distinctive  privileges  ?  Would  statutes  conferring  such 
privileges  be  constitutional?  (3.)  Even  supposing  that  it  is 
proper  and  constitutional  to  confer  such  privileges  on  members 
of  religious  communions,  can  we  either  logically  or  constitution- 
ally  give  a  protection  to  one  communion  which  we  refuse  to  an- 
other, and  if  we  admit  all  communions  to  this  privilege  will  not 
this  be  admitting  everybody  ?  ^ 

§  508.  By  the  common  law  of  England,  as  accepted  in  the 
United  States,  the  duty  of  testifying  as  to  all  communications 
received  from  others  has  been  imposed  not  merely  on  minis- 
ters of  religion  generally,  but  on  priests  of  the  Roman  Catholic 
Church,  as  to  communications  received  in  the  confessional.^  At 
the  same  time,  prosecuting  officers,  as  representing  the  State, 
properly  shrink  from  calling  upon  priests  to  disclose  confessions 
as  evidence  against  parties  on  trial  for  crimes ;  and  eminent 
judges  have  gone  a  great  way  in  encouraging  this  reluctance.  *^  I, 

^  In  Feital  v.  R.  R.  109  Mass.  SSS,  Rec.  77;  Com.  v.  Cronin,  1  Quart  L. 

it  was  held  b/ the  Supreme  Court  of  Jour.    128.     And    see    argument   in 

Massachusetts  that  a  person  going  on  Whart.  on  £y.  2d  ed.  §  697. 

Sunday  to  a  clairroyant  exhibition,  That    Protestant  divines    are  not 

where  there  was  to  be  rope  dancing,  privileged    see    Com.   v.   Drake,   16 

and   an  admission  charged,  was  at-  Mass.  161. 

tending '<  religious  services  "  so  as  to  In  England  no  such  privilege   is 

be  within  the  exception  of  the  statutes  conceded  as  a  right.    The   English 

prohibiting  travelling  on  Sunday  un-  ecclesiastical  law  invites  the  penitent 

less  for  purposes  of  religions  worship,  to  confess  his  sins,  *'  for  the  unburden- 

or  of  necessity,  or  charity.  ing  of  his  conteience,  and  to  receive 

*  Wilson  V,  Rastall,  4  T.  R.  763;  spiritual  consolation  and  ease  of 
Butler  9.  Moore,  M'Nally's  £v.  268 ;  mind; "  but  the  minister,  to  whom  con- 
Anon.  2  Skin.  404 ;  Du  Barree  v.  fession  is  made,  is  not  excused  from 
Livette,  Peake's  Cas.  77;  R.  v.  Hay,  testifying  in  a  court  of  justice,  but 
2  F.  &  F.  4;  Com.  v,  Drake,  16  Mass.  merely  enjoined,  **  under  pain  of  u> 
161 ;  Simon  v,  Gratz,  2  Penn.  R.  417;  regularity,''  not  to  reveal  what  is  con- 
Sute  V.  Bostick,  4  Harr.  (Del.)  664.  fessed.    Const  &  Can.   1  J.  1  Can. 

I  have  been  referred  by  a  learned  cxiii. ;  2  Gibs.  Cod.  p.  968.  This  has 
friend  to  the  following  cases  as  con-  been  construed  to  leave  him  liable  to 
flicting  with  the  conclusion  of  the  text:  the  prescriptions  of  the  common  law, 
People  o.  Phillips,  Court  of  Gren.  Ses.  which  makes  in  this  respect  no  dis- 
N.  Y.  1818 ;  Phillips'  Trial,  as  ap-  tinction  between  clergyman  and  lay- 
proved  by  Chancellor  Dessassaure,  in  man.  R«  v.  Gilham,  1  Mood.  C.  C. 
Fernandez  v.  Henderson,  1  Carolina  188. 
L.  J.  218 ;  SwUh's  case,  2  City  HaU 
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§  508.] 


EVIDEMGE  IK  GBIMmAL  GASES. 


[CHAP.  DC. 


for  one,"  so  Beat,  J.,  is  reported  to  have  said,  ^^  will  never  compel 
a  clergyman  to  disclose  communications  made  to  him  by  a  pris- 
oner ;  but  if  he  chooses  to  disclose  them,  I  will  receiye  them  in 
evidence."  ^  So  it  was  declared  by  Alderson,  B.,  in  a  case  where 
it  appeared  that  a  chaplain  in  a  work-house  had  frequent  con- 
yersations  in  his  pastoral  capacity  with  the  inmates,  that  it  was 
better  that  the  chaplain  should  not  be  called  as  a  witness  to 
prove  confessions  so  received  by  him.'  The  same  sentiment  has 
led  to  a  statute  in  New  York,  providing  that  *'  no  minister  of 
the  gospel,  or  priest  of  any  denomination  whatsoever,  shall  be 
allowed  to  disclose  any  confessions  made  to  him  in  his  profes- 
sional character,  in  the  course  of  discipline  enjoined  by  the  rule 
or  practice  of  such  denomination."  '  Similar  statutes  have  been 
enacted  in  other  States,  though  how  far  such  statutes  are  consti- 
tutional is,  as  has  been  noticed,  a  matter  of  doubt.  Under  these 
statutes,  however,  a  communication,  to  be  privileged,  must  be 
made  in  the  course  of  religious  discipline.* 


1  Broad  v.  Pitt,  8  C.  &  P.  519. 

«  R.  ».  Griffin,  6  Cox  C.  C.  219. 

•  2  Rev.  Stat.  406,  §  72. 

«  People  V.  Gates,  IS  Wend.  828; 
Gillooley  v.  State,  6S  Ind.  182.  See 
2  Rogers's  Rec.  79.  See  also  Forsyth's 
History  of  Lawyers,  254 ;  Sampson's 
Roman  Catholic  Question  in  America 
(Pamphlet);  Joy  on  Confes.  49-58; 
and  closing  remarks  of  Field,  J.,  in 
Totten  9.  U.  S.  92  U.  S.  105. 

R.  V,  Hay,  2  F.  &  F.  4,  above  no- 
ticed, led  to  the  following  discossion 
in  the  House  of  Commons :  — 

"  Mr.  Bowyer  wished  to  ask  a  ques- 
tion regarding  the  committal  of  a  Ro- 
man Catholic  priest  at  Durliam. 

**  It  appeared  that  the  reverend  gen- 
tleman had  received  a  watch,  in  con- 
fession, in  order  that  he  might  make 
a  restitution  of  it  to  the  owner,  and 
had  subsequently  handed  it  to  a  po- 
liceman. Upon  the  trial  of  a  party 
for  stealing  the  watch,  the  Roman 
Catholic  priest  was  asked  by  Mr.  Jus- 
tice Hill  from  whom  he  received  the 
watch.    The  reverend  gentleman  re- 
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fused  to  answer  the  question,  and  was 
thereupon  committed  for  contempt  of 
court.  Mr.  Bowyer  thought  the  case 
a  mistaken,  and  very  oppressive  one, 
and  that,  by  the  old  common  law,  the 
seal  of  confession  constituted  a  privi- 
leged communication.  He  wished  to 
ask  if  the  reverend  gentleman  had 
been  set  at  liberty,  and  if  not,  whether 
the  government  would  take  steps  that 
he  might  be  immediately  released. 

''  Sir  G.  C.  Lewis  said  his  informa- 
tion differed  from  that  of  the  honor- 
able gentleman  with  regard  to  the  law 
of  England.  He  believed  it  would  be 
found  that  while  any  communication 
between  a  counsel,  solicitor,  or  attor- 
ney, with  a  client,  respecting  a  suit  in 
which  the  latter  was  engaged,  was  a 
privileged  communication ;  with  regard 
to  a  clergyman  of  any  denomination, 
or  a  physician,  no  such  privilege  ex- 
isted. He,  therefore,  contended  the 
learned  judge  had  not  gone  beyond 
the  law.  In  fact,  the  question  was 
pressed  by  counsel,  and  the  court  had 
no  option  but  to  commit  the  witness 


CHAP.  IX.]  PRIVILEGED  COMMUNICATIONS.  [§  509. 

§  509.  The  privilege  of  inviolability  is  necessarily  extended  to 
the  consultations  of  judges ;  though  they  may  be  ex-  jadges 
amined,  as  we  have  seen,  as  to  what  took  place  before  eSmined 
them  on  trial,  in  order  to  identify  the  case,  or  prove  ^j^ui***^' 
the  testimony  of  a  witness.^     The  same  privilege  ex*  tiozu. 
tends  to  justices  of  the  peace,  with  a  like  liability  to  be  ex- 
amined as  to  the  facts  of  the  trial.^    A  presiding  judge  cannot 
be  sworn  as  a  witness  in  a  case  before  him.^    But  where  the  de- 
cision of  a  judge  of  probate  is  appealed  from,  on  the  ground  that 
he  was  interested  in  the  estate  which  his  decision  settled,  it  has 
been  held  in  Massachusetts  that  he  is  a  competent  witness  on 
appeal  to  prove  that  he  was  not  interested.* 

under  the    circumstancefl.      He  be-  the  confession  is  authorized  to  testify 

lieved,  however,  that   the   reverend  by  the  person  confessing ; 
gentleman  only  remained  in  custody  a        (4.)  When  disclosure  is  necessary 

few  minutes,  and  had  been  discharged  in  order  to    prevent    an    impending 

in  the  course  of  the  day.  crime.     See  Weiske,  RechtslexicoA, 

**Mr.  Ingham  defended  the  course  xv.  259. 
pursued  by  the   learned  judge,  and        ^  Hare  on  Disc.  (2d  ed.  1876)  182; 

fully  agreed  with  the  right  honorable  Jackson  v.  Humphrey,  1  Johns.  498; 

gentleman,  the  home  secretary,  in  his  Heyward,  in  re,  1   Sandf.  701.     See 

interpretation  of  the  law.  Welcome  v.  Batchelder,  2S  Me.  85  ; 

''  Sir  F.  Kelly  also  corroborated  the  and  see  Whart  on  £v.  §§  180,  785, 

statement  as  made  by  the  right  honor-  986.    In  R.  v,  Gazard,  8  C.  &  P.  595, 

able  gentleman."  it  was  doubted  whether,  even  as  to 

See,  in  reply  to  this,  an  interesting  the  facts  of  a  case  before  him,  a  judge 

work  by  Mr.  Baddely,  on  the  Privi-  could  be  examined, 
l^e  of  Religious  Confession,  London,        '  Highberger    v,  Stiffler,   21    Md. 

1865.     And  see  Stephen's  £v.  171,  388;  Taylor  v.  Larkin,  12  Mo.  108. 
and  Best's  £v.  §§  583-4,  where  the        '  People  t;.  Miller,  2  Parker  C.  R.. 

inference  is  that  the  privilege,  if  it  197.     See  Morss  v,  Morss,  11  Barb, 

exists  at  all,  belongs  to  all  clergymen.  510 ;  McMillen  v.  Andrews,  10  Oh.. 

Ecclesiastics    are    by   the  Roman  St.  112;  Ross  v.  Buhler,  2  Mart  (N. 

common  law  not  required  to  testify  as  S.)  313. 

to  what  was  communicated  to  them        ^  Sigoumey  v,  Sibley,  21  Pick.  101.. 
under  the  seal  of  the   confessional.        It  has  been  ruled  in  England,  that 

To  this  rule,  however,  the  following  if  a  judge  be  sitting  with  others  he 

exceptions  have  been  made :  —  may  then  be  sworn,  and  give  evi- 

(1.)  When    the  disclosure    is   re-  dence.     Trial  of  the  Regicides,  Kel. 

quiredby  the  policy  of  the  State;  12;  5  How.  St.  Tr.  1181,  n.  S.  G. 

(2.)  When  an  innocent  person  is  But  in  such  case,  the  proper  course 

charged  with  a  crime,  conviction  for  seems  to  be  for  the  judge  who  has 

which  he  can  only  escape  by  a  disclos-  thus  become  a  witness  to  leave  the 

ureof  facts  given  in  the  confessional;  bench,  and  take  no  further  judicial 

(3.)  When  the  clergyman  receiving  part  in  the  trial. 
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§  510.]                        SYIDBNOB  IN  OBIMINAL  GASES.  [CHAP.  IZ. 

§  510.  It  was  at  one  time  sapposed  that  a  grand  juror  was 
„    .  reqaired  by  bis  oath  of  secrecy  to  be  silent  as  to  what 

Nor  luron.         ^                j  j 

^  transpired  in  the  grand  jury  room  ;  ^  but  it  is  now  beld 

that  such  disclosure,  whereyer  it  is  material  to  explain  what  was 
the  issue  before  the  grand  jury,  or  what  was  the  testimony  of 
particular  witnesses,  will  be  required.'    This  is  the  statutory  xole 

Mr.  Taylor  notices  in  this  relation  v.  Young,  81  Cal.  564 ;  White  v.  Fox, 

that  on  several  occasions  when  trials  1  Bibb,  369;  Crocker  v.  State,  1  Meigs, 

have  been  instituted  before  the  high  127;    Beam  v.  Link,   27    Mo.  261. 

court  of  parliament,  peers,  who  have  Cwnira^  see  Imlay  o.  Rogers,  2  Halst. 

been  examined  as  witnesses,  hAve,  847. 

nevertheless,  taken  part  in  the  verdict  "  But  it  is  urged  that  the  secrets  of 
subsequently  pronounced.  7  How.  St.  the  grand  jury  must  be  protected  — 
Tr.  1384,  1458,  1552;  16  How.  St.  that  the  oath  of  the  grand  juror  pro- 
Tr.  1252,  1391.  He  argues,  however,  hibits  their  utterance.  The  juror  is 
that  these  cases  are  not  Inconsistent  sworn,  the  state's  counsel,  hb  fellows, 
with  the  law  as  above  stated,  since  in  and  his  own,  to  keep  secret.  But  the 
trials  before  the  House  of  Lords,  the  oath  of  the  grand  juror  does  not  pro* 
peers  must  be  regarded  at  least  as  hi  bit  his  testifying  what  was  done  be- 
much  in  the  light  of  jurors  as  of  fore  the  grand  jury  when  the  evidence 
judges;  and,  as  will  hereafter  be  seen,  is  required  for  the  purposes  of  public 
a  juryman  is  not  disqualified  from  act-  justice  or  the  establishment  of  private 
ing,  simply  by  being  called  as  a  wit-  rights.  Burnham  v.  Hatfield,  5  Blackf. 
ness.  Infra,  §511;  Taylor's  £v.  §  21.  *  It  seems  to  us,' observes  Ruffin, 
1244.  G.  J.,  in  The  State  v.  Broughton,  7 

^  Imlay  p.  Rogers,  2  Halst.  347;  Iredell,  96/ that  the  witness  (who  tes- 

State  V.  Baker,  20  Mo.  338.  tifies  before  the  grand  jury)  has  no 

'  Whart.  Cr.  PI.  &  Pr.  §  378;  Sykes  privilege  to  have  his  testimony  treated 

V.  Dunbar,  2  Selw.  N.  P.  1059;  U.  S.  as  a  confidential  communication,  but 

V.  Charles,  2  Cranch  C.  C.  76;  State  that  he  ought  to  be  considered  as  de- 

V.  Wood,  53  N.  H.  484  ;  Com.  «.  Hill,  posing  under  all  the  obligations  of  an 

11   Cush.   137  ;    Com.  v.  Mead,   12  oath   in   judicial   proceedings,    and, 

Gray,  167 ;  State  v.  Fasset,  16  Conn,  therefore,  that  the  oath  of  the  grand 

457;  People  v.  Hulburt,  4  Denio,  133;  juror  is  no  legal  or  moral  impediment 

Huidekoper  v.  Cotton,  3  Watts,  56;  to  his  solemn  examination  under  the 

Thomas  v.  Com.  2  Rob.  (Va.),  795 ;  direction  of  a  court,  as  to  evidence 

Little  V.  Com.  25  Grat.  921 ;  Turk  v.  before   him,    whenever    it    becomes 

State,  2  Ham.  pt.  ii.   240 ;  State  v.  material  to  the  adnunbtration  of  jus- 

Boyd,  2  Hill  S.  C.  288.     See  Tindle  tice.' 

v.  Nichols,  20  Mo.  326;  State  v.  Of-  '*  To  the  same  effect  was  the  de- 
f utt,  4  Blackf.  355  ;  Burnham  v.  Hat-  cision  of  the  Supreme  Court  of  India- 
field,  5  Blackf.  21;  Perkins  v.  State,  na  in  Perkins  v.  State,  4  Ind.  222. 
4  Ind.  222;  Granger  v,  Warrington,  In  Com.  v.  Hill,  11  Cush.  137,  a  mem- 
'8  Gilman,  299;  Burdick  v.  Hunt,  43  ber  of  the  grand  jury  which  found  an 
Ind.  384;  State  v,  Broughton,  7  Ired.  indictment  was  held  to  be  a  compe- 
96;  Sands  0.  Robison,  20  Miss.  704;  tent  witness  on  trial  to  prove  that  a 
Rocco  V.  State,  87  Miss.  857;  People  certain  person  did  not  testify  before 
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CHAP.  IX.]                   PR1V1LE0ED  COMMUNICATIONS.  [§  510. 

in  Massachnsetts  and  New  York.  A  grand  juror's  testimony, 
however,  will  not  be  received  to  impeach  the  finding  of  his  fel- 
lows, or  even  to  show  what  was  the  vote  on  the  finding.^  So  a 
petit  jnror  is  not  ordinarily  permitted  to  disclose  the  delibera- 
tions of  the  jury  when  consulting  in  their  private  room.^  He  is, 
however,  competent  to  testify  as  to  the  issues  actually  passed  on 
by  the  jury  of  which  he  was  a  member,  when  this  is  material 
on  a  subsequent  trial.' 

the  grand  jiuy.    In  Com.  v.  Mead,  12  The  assertion,  that  less  than  twelve 

Gray,  167,  it  was  held  that  the  de-  concurred  in  an  indictment,  involves 

fendant,  for  the  purpose  of  impeach-  necessarily  the  assertion  of  who  did 

ing  a  witness  for  the  Commonwealth,  and  of  who  did  not  so  concur."    Ap- 

on  the  trial  of  an  indictment,  might  pleton,  C.  J.,  State  v.  Benner,  64 

prove  that  he  testified  differently  be-  Me.  284. 

fore  the  grand  jury.     So,  if  to  im-  ^  Whart.  Cr.  PL  &  Pr.  §  879 ;  R. 

peach  a  witness  evidence  is  offered  of  v.  Marsh,  6  Ad.  &  El.  236 ;  McLeUan 

statements  made  by  him  before  the  v.  Richardson,  1  Shepl.  82;  State  v, 

grand  jury,  he  may  testify  in  rebuttal  Fasset,  16  Conn.  457;  People  v.  Hul- 

what  those  statements  were.    Way  v.  hurt,  4  Denio,  183  ;  Huidekoper  v. 

Butterworth,  106  Mass.  75.    When  a  Cotton,  3  Watts,  56;  State  v.  Beebe, 

witness  testifies  differently  in  the  trial  17  Minn.  241;  Stote  v.  Bait.  R.  R. 

before  the  petit  jury  from  what  he  15  W.  Ya.  863  ;   State  v.  McLeod, 

did  before  the  grand  jury,  the  grand  1  Hawks,  844;   Simms  v.   State,  60 

jurors  may  be  called    to  contradict  6a.  145;  State  o.  Baker,  20  Mo.  338; 

him,  whether  his  testimony  is  favor^  State  o.  Oxford,  30  Tex.  428. 

able  or  adverse  to  the  prisoner.     So  '  Whart.  Cr.  PI.  &  Pr.  §  847. 

in  all  cases,  when  necessary  for  the  *  Haak  v,  Breidenbach,  8  S.  &  R. 

protection  of  the  rights  of  parties,  204;  Leonard  v,  Leonard,  1  W.  &  S. 

whether  civil  or  criminal,  grand  jurors  842 ;  Follansbee  v.  Walker,  74  Penn. 

may  be  witnesses.    Such  seems  the  St.  806.    Infra,  §  598. 

result  of  the  most  carefully  consid-  <*  It  is  equally  clear  that  the  jurors 

ered  decisions  in  this  country.  were  competent  witnesses.    In  Haak 

**  In  Low's  case,  4  Maine,  440,  it  v.  Breidenbach,  8  S.  &  R.  204,  and 

was  held  that  grand  jurors  might  be  Leonard  v.  Leonard,  1  W.  &  S.  842, 

examined  as  witnesses  in  court,  to  the  the  parol  evidence  was  given  by  ju- 

question  whether  twelve  of  the  panel  rors,  and  in  the  latter  case,  under  a 

concurred  or  not  in  the  finding  of  a  special  objection  and  exception ;  yet 

bill  of  indictment.    If  the  counsel  of  the  judgment  was  reversed  for  the 

the  grand  jurors  is  to  be  kept  secret  rejection  of  the  evidence.    There  is 

at  all  events,  the  votes  of  the  grand  no  principle  of  law  or  rule  of  policy 

jurors  are  certainly  as  much  a  matter  which  in  such  a  case  ought  to  exclude 

of  secrecy  as  anytliing  done  or  testi-  them.     It  is  entirely  different  from 

fied  to  before  them.    The  action  of  a  where  they  are  called  to  impeach  a 

grand  juror  is  more  especially  a  mat-  verdict  on  the  ground  of  their  own 

ter  of  his  own  counsel  than  any  state-  misbehavior  or  that  of  their  fellows, 

ment  of  any  one  else  before  his  body.  Cluggage  v.    Swan,  4  Binney,   150, 
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A  jaror  §  511.  As  18  elsewhere  incidentally  noticed,^  a  jaror 

^l^^i.  on  trial,  who  has  knowledge  of  any  material  facts,  must 
t^Tth.  gi^«  n^t5<»;  ^  that  he  can  be  sworn,  examined,  and 
CM«  nuiBt  cross-examined.  He  cannot  be  permitted  to  give  eyi- 
a  witneis.     dence  to  his  fellow  jurors  without  being  so  sworn.^ 

§  512.  A  prosecuting  attorney,  it  has  been  held,  is  privileged 
^^  from  disclosing  the  proceedings  of  the  grand  jury,' 
ingattor-  though  not  from  examination  as  to  the  testimony  of 
legedasto  witnesses,  or  as  to  other  matters  to  which  a  grand 
^  mat-  juror  could  testify.*  Communications  made  to  a  proee- 
^^^'  cuting  attorney  relative  to  suspected  criminals,  or  to 

the  operations  of  a  detective  police,  are  privil^ed,  and  are  not 
to  be  divulged  by  the  attorney  without  the  consent  of  the  person 
making  the  communication.' 

§  513.  A  crown  witness,  in  a  political  prosecution,  cannot  be 
asked,  so  it  has  been  held  in  England,  as  to  the  quar- 
crets  privi-  ters  from  which  his  information  was  received  ;  and  this 
*^^^^^*  sanctity  was  extended  to  revenue  cases.^  Even  as  late 
as  O^Connell's  case,^  it  was  held  that  state  policy  precluded  an 
investigation  into  the  channels  through  which  information  of 
breaches  of  the  law  reached  the  prosecuting  authorities.  To 
this  extent  the  protection  may  be  granted,  limiting  it  strictly  to 
cases  of  public  as  distinguished  from  private  necessity.®    For  the 

though  even  that  has  been  since  quea-  >  McLellan  v.  Richardson,  18  Me. 

tioned.    Ritchie  v.  Holbrooke,  7  S.  &  82;  Clark  v.  Field,  12  Vt.  485 ;  but 

B.  458."    Sharswood,  J.,  Follansbee  see  White  v.  Fox,  1  Bibb,  369;  Wbart. 

V  Walker,  74  Penn.  St.  809.  Cr.  PL  &  Pr.  §  880. 

1  Whart.  Cr.  PL  &  Pr.  §  888.  «  Ibid.;  Knott  v.  Sargent,  125  Mass. 

<  Taylor's  £v.  §  1244;  R.  v.  Ros-  ?5;   State  v.  Van  Buskirk,  59  Ind. 

ser,  7  C.  &  P.  648,  per  Parke,  B. ;  884. 

Manley  v.  Shaw,  C.  &  Marsh.  861,  per  *  Oliyer  v.  Pate,  43  Ind.  182.    See 

Tindal,   C.  J. ;  Bennet  o.  Hartford,  §  518. 

St/.  238;  Fitz- James  v.  Mo/s,  1  Sid.  *  R.  o.  Watson,  82  How.  St.  Tr. 

183;  Andr.  231,  arg.;  R.  v.  Heath,  18  100;  R.  v.  Hardy,  24  How.  St.  Tr. 

How.  St.  Tr.  128;  R.  v,  Sutton,  4  M.  758;  Home  v.  Bentinck,  2  B.  &  B. 

&  S.  532,  641,  542;  6  How.  St  Tr.  180,  162.    Infra,  §  515. 

1012,n.;Dunbart;.Parks,2Tyler,217;  »  Arm.  &  T.  178. 

State  V.  Powell,  2  Haist.  244 ;  Howser  *  R.  v.  Richardson,  8  F.  &  F.  693; 

V.  Com.  51  Penn.  St.  832 ;  McKain  v.  Atty.  Gen.  v.  Briant,  15  M.  &  W.  181; 

Love,  2  Hill  (S.  C),  506 ;  Sam  v.  U.  S.  v.  Moses,  4  Wash.  C.  C.  726 ; 

State,  1  Swan(Tenn.),  61;  Anschicks  State  v.  Soper,  16  Me.  295.     See  1 

V.  State,  6  Tex.  Ap.  524.  Burr's  Trial,   186  ;    Washington  v. 
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same  reason  the  executive  of  a  State,  and  his  cabinet  officers,  are 
entitled,  in  exercise  of  their  discretion,  to  determine  how  far  they 
will  produce  papers,  or  answer  questions  as  to  public  affairs,  in  a 
judicial  inquiry.^  In  conformity  with  this  view,  it  has  been 
held  that  communications  in  official  correspondence  relating  to 
matters  of  state  cannot  be  produced  as  evidence  in  an  action 
against  a  person  holding  an  office,  for  an  injury  charged  to  have 
been  done  by  him  in  exercise  of  the  power  given  to  him  as  such 
officer ;  not  only  because  such  communications  are  confidential, 
but  because  their  disclosure  might  betray  secrets  of  state  policy.^ 
And  where  a  minister  of  state,  subpoenaed  to  produce  public 
documents,  objects  to  do  so  on  the  ground  that  their  publication 
would  be  injurious  to  the  public  interest,  the  court  ought  not  to 
compel  their  publication ;  ^  and  the  question,  whether  the  pro- 
duction of  such  a  document  would  be  injurious  to  the  public  ser- 
vice, must  be  determi{ied  by  the  head  of  the  department  having 
the  custody  of  the  paper,  and  not  by  the  judge.^  This  privilege 
however,  has  been  held  to  be  personal  to  the  head  of  a  depart- 

Scribner,  109  Mass.  487;  Gra^  o.  Pent-  held  that  a  witness  cannot  refuse  to 

land,  2  S.  &  R.  28 ;  Oliver  v.  Pate,  48  produce  a  letter  which  he  holds  from 

Ind.  182.    Infra,  §  515.  a  secretary  of  state,  to  whom  it  has 

^  Beatstone  v.  Skene,  5  H.  &  N.  been  addressed  in  his  public  charac- 

888;  Anderson  v,  Hamilton,  2  B.&  B.  ter,  and  who  forbids  its  production." 

156;  Burr's  Trial,  Westcotts's  ed.  vol.  Powell's  Evidence,  4th  ed.  135.    At 

iii.  p.  37;  Hopkins  &  Earle's  ed.  vol.  the  same  time  it  must  be  remembered, 

11.  p.  686  ;  Gray  v.  Pentland,  2  S.  &  that  where  a  document  is  privileged 

B.23;Yoterv.  Sanno,  6  Watts,  164;  from  production  on  the  grounds  of 

Hartranft's  App.  85  Penn.  St.  488;  public  policy,  secondary  evidence  of 

Cooper's  case,  Whart.   St.  Tr.  662;  its  contents  is  inadmissible.    Home 

Marbury  v.  Madison,  1  Cranch,  144;  p.  Bentinck,  2  B.  &  B.  180. 

Thompson  v,  R.  R.  22  N.  J.  £q.  111.  *  Beatstone  v.  Skene,  5  H.  &  N. 

As  to  privileges  of  senators  of  the  888.    See  Dickson  p.  Wilton,  1  F.  & 

United  States  in  respect  to  their  con-  F.  425,  where  Lord  Campbell,  follow- 

sultations  see  Law  v.  Scott,  5  H.  &  ing  Beatstone  v,  Skene,  5  H.  &  N. 

J.  488.    In  England,  members  of  par-  888,  intimated  that  where  a  head  of  a 

liament  are  privileged  from  ezamina-  department  should  send  papers  called 

Uon  as  to  what  took  place  in  parlia-  for,  the  judge  might  examine  the  pa- 

ment.    Chubb  v.  Salomons,  8  C.  &  E.  pers  himself,  and  determine  whether 

75.    See  Sykes  v.  Dunbar,  2  Selw.  N.  they  are  such  as  public  policy  ex- 

P.  1059;  4  Bl.   Comm.  126;  note  by  eludes. 

Mr.  Christian  of  a  case  at  York.  ^  Ibid.,  per  Pollock,  C.  B.  5  H.  & 

*  Anderson  v.  Hamilton,  2  B.  &  B.  N.  858. 
156,  n.    ^  Lord  Campbell,  C.  J.,  once 
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§  515.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  a. 

ment,  and  cannot  be  claimed  by  a  subordinate ;  ^  thongh  in  a 
suit  against  an  admiral  in  the  royal  navy  to  recover  damages  for 
a  collision  caused  by  bis  flag-ship,  Sir  R.  Phillimore  refused  the 
plaintiff  permission  to  inspect  reports  of  the  collision  made  by 
the  admiral  to  the  lords  of  the  admiralty,  the  secretary  to  the 
admiralty  having  made  an  affidavit  that  their  production  would 
be  prejudicial  to  the  public  service.^ 

§  514.  Privilege,  also,  attaches  to  the  proceedings  of  legis- 
And  80  latures,  whether  federal  or  state,  to  such  an  extent  as 
tionsand  ^0  protect  witnesscs  (whether  reporters  or  members) 
^tionsof*  ^om  questions  as  to  debates  and  Totes  in  either  house 
legisiatare  of  the  legislature,  unless  the  consent  of  the  house  be 
tive.  first  given.^    And  it  was  held  by  Lord  Ellenborongh,^ 

that  while  a  member  of  parliament  or  the  speaker  may  be  called 
on  to  give  evidence  of  the  fact  of  a  member  of  parliament  having 
taken  part  or  spoken  in  a  particular  debate,  he  cannot  be  asked 
what  was  then  delivered  in  the  course  of  the  debate.  It  has  also 
been  held  that  communications  between  a  governor  of  a  province 
and  bis  attorney  general  are  privileged.^  Mere  volunteer  private 
communications  to  the  executive  are  not  so  privileged.^ 

§  515.  "  It  is  perfectly  right,"  so  it  is  stated  by  Eyre,  C.  J.,  '^ 
*'  that  all  opportunities  should  be  given  to  discuss  the 
secrets  truth  of  the  evidence  given  against  a  prisoner ;  but 
there  is  a  rule,  which  has  universally  obtained,  on  ac- 
count of  its  importance  to  the  public  for  the  detection  of  crimes, 
that  those  persons  who  are  the  channel  by  means  of  which  that 
detection  is  made  should  not  be  unnecessarily  disclosed ;  if  it 
can  be  made  to  appear  that  it  is  necessary  to  the  investigation 
of  the  truth  of  the  case  that  the  name  of  the  person  should  be 
disclosed,  I  should  be  very  unwilling  to  stop  it ;  but  it  does  not 
appear  to  me,  that  it  is  within  the  ordinary  course  to  do  it,  or 
that  there  is  any  necessity  for  it  in  the  present  case."    It  has 

1  Dickaon  v.  Lord  Wilton,  1  F.  &  »  Wyatt  v.  Gore,  Holt,  299.    This 

F.  424.  rule  was  discussed  in  the  Rajah  of 

>  The  Bellerophon,  23  W.  B.  248;  Coorg  v.  East  India  Co.  29  Beav. 

41  L.  J.  Adm.  5.  850. 

•  Flunkett  v.  Cobbett,  5  Esp.  136;  •  Blake  v.  Filford,  1  M.  &  Rob. 

S.  C,  29  How.  St.  Tr.  71;  Chubb  r.  198. 

Salomons,  3  C.  &  K.  75.  ▼  R.  v.  Hardy,  24  How.   St.  Tr. 

^  Flunkett  v.  Cobbett,  5  Esp.  136.  808. 
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also  been  held  that  a  police  officer  who  has  arrested  a  prisoner 
will  not  be  boand  to  disclose  the  name  of  the  person  from  whom 
he  received  information  leading  to  the  arrest.^  On  the  other 
hand,  on  an  indictment  for  poisoning,  Cockburn,  C.  J.,  when  a 
police  officer  declined  to  answer  from  whom  information  con- 
cerning certain  poison  was  obtained,  ordered  the  answer  to  be 
given,  such  answer  being  material.^  The  distinction  is  materi- 
ality. When  such  information  is  material  to  the  issue  it  cannot 
be  withheld.  But  when  it  is  immaterial,  the  courts  will  not 
compel  its  disclosure.^  This  immunity,  however,  extends  only 
to  official  counsels.  ^'A  witness  for  the  prosecution  in  a  trial 
for  riot  may  be  compelled  to  state,  on  cross-examination,  whether 
he  is  a  member  of  a  secret  society  organized  to  suppress  a  sect  to 
which  the  defendant  belongs.''  ^ 

§  516.   A  medical  attendant  is  ordinarily  without  privilege 
even  as  to  communications  confidentially  made  to  him  ^  ^.  |  . 
by  his  patient.^    In  the  United  States,  however,  stat-  teodants 

..  I.*!*..  ,  t  1  •         not  ordi- 

utes,  m  several  junsdictions,  have  been  passed  confer-  nariiy 
ring  this  immunity,^  which  statutes  virtually  prohibit  ^"^*  **^  * 
physicians  from  disclosing  information  they  derive  professionally 
from  their  relations  to  their  patient  J     The  privilege  of  the  stat- 

^  n.  S.  V,  Moses,  4  Wash.  C.  C.  witness.    It  was  held  that  the  de- 

726.     See  also  State  v.  Soper,  16  Me.  fendant  had  no  ground  of  exception. 

295,  and  cases  cited  to  §  513.  Com.  v.  Pomeroy,  117  Mass.  144. 

*  K.V.  Richardson,  8  F.  &  F.  698.  ^  People  v.  Christie,  2  Parker  C.  R. 

*  In  a  Massachusetts  case,  on  the  579. 

trial  of  an  indictment  for  murder,  to  *  Duchess  of  Kingston's  case,  20 

which  the  defence  was  insanity,  an  How.  St.  Tr.  618 ;  Baker  ».  R.  R.  8 

expert,  called  by  the  government,  tes-  C.  P.  91;  Mahoney  v.  Ins.  Co.  L.  R. 

tified,  on  cross-examination,  that  he  6  C.  P.  252. 

had  given  the  counsel  for  the  govern-  See,  as  qualifying  this,  where  a  phy- 

ment  a  statement  in  writing  of  his  sician  is  employed  by  a  railway  com- 

opinion    of  the    defendant's  mental  pany,  in  special  cases,  to  inquire  as 

condition.    The  statement  was  on  re-  to  damages  from  accidents,  Cossey  v, 

qnest  handed  to  the  defendant's  conn-  R.  R.  L.  R  5  C.  P.  146 ;  Skinner  v. 

tel,  who  offered  it  in  evidence,  but  R.  R.  L.  R.  9  Ex.  298. 

was  objected  to  by  the  attorney  gen-  *  Whart.  on   £v.  §  606 ;  filwell's 

era!,  who  stated  that  he  would  only  Malpractice,  820. 

allow  it  to  be  used  to  frame  questions  ^  Edington  v.  Ins.  Co.  5  Hun,  1  ; 

for  cross-examination.     The  court  re-  S.  C,  67 ;  N.  Y.  185 ;  Kendall  o.  Grey, 

fused  to  allow  the  statement  to  be  2  Hilt  (N.  Y.)  800;  People  v.  Stout, 

read  to  the  jury,  and  the  defendant's  8  Parker  C.  R.  670. 

counsel  used  it  to  cross-examine  the 
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ate  may  be  waived  by  the  patient.^  But  it  does  not  apply  to 
testamentary  inquiries ;  ^  nor  does  it  operate  so  to  preclude  the 
examination  of  a  physician  as  to  the  symptoms  of  a  dying  man, 
whom  he  professionally  attended,  and  whom  it  was  charged  was 
poisoned.^  The  privilege,  also,  does  not  cover  consultations  for 
criminal  purposes.*  The  privilege,  it  is  held,  continues  after 
the  patient's  death.^  Whether,  by  the  Roman  common  law,  a 
physician  is  privileged  as  to  matters  confidentially  imparted  to 
him  by  a  patient,  has  been  much  discussed ;  though  the  more 
recent  tendency  is  to  assert  the  inviolability  of  such  secrets.^ 

§  517.  Excepting  marriage,  as  is  elsewhere  shown,  there  is  no 
No  privi-  domestic  relationship  recognized  by  the  law  as  attach- 
ulch^to  ^S  in^olability  to  its  conferences.  Thus  parents  will 
•biood^or  ^®  compelled  to  disclose  confidential  communications 
friendship,  from  their  children  ;  ^  servants,  those  of  masters ;  * 
friends,  those  of  friends.^ 

§  518.  The  lips  of  parents  are,  as  a  rule,  sealed  on  the  question 
Parents  of  sexual  intercourse,  so  far  as  such  testimony  would  go 
Sed'asto  ^  assail  the  legitimacy  of  children.  Whether  there 
teroourse'  ^^  ®^^^  intercourse  cannot  be  inquired  of  from  either 
incaseain-  father  or  mother,  either  directly  or  by  aid  of  circum- 
legitimacj.  stances  from  which  the  result  could  be  inferred.^^  This 
inviolability,  however,  is  limited  to  cases  where  legitimacy  is  at 
issue,  and  does  not  preclude  the  examination,  in  cases  of  bas- 
tardy, of  a  married  woman  as  to  her  adultery  with  a  third  per- 
son, when  non-access  with  her  husband  is  first  proved.^^    And  it 


^  Johnson  r.  Johnson,  14  Wend. 
687. 

>  Allen  p.  Public  Administrator,  1 
Bradf.  (N.  Y.)  221. 

*  Pierson  v.  People,  18  Hnn,  247. 

*  Hewitt  V.  Prime,  21  Wend.  79. 

»  Pierson  r.  People,  18  Hun,  247 ; 
Edington  v,  Ins.  Co.  67  N.  Y.  185; 
Grattan  v.  Ins.  Co.  N.  Y.  App.  1880, 
21  Alb.  L.  J.  607. 

®  See  a  summary  of  the  question  in 
Weiske's  Rechtslexicon,  zv.  259,  ff. 

'  Gilb.  Ev.  135. 

B  State  V.  Charity,  2  Dev.  548 ; 
State  V.  Isham,  6  How.  (Miss.)  85. 
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*  Smith  V.  Daniell,  L.  R.  18  £q. 
649. 

10  R.  V.  Luffef  8  East,  193 ;  Good- 
right  v»  Moss,  2  Cowp.  594;  Wright 
V.  Holgate,  8  C.  &  K.  158;  R.  v. 
Sourton,  5  A.  &  £.  180;  R.  v.  Mans- 
field, 1  Q.  B.  444;  Anon.  v.  Anon. 
22  Beay.  481;  23  Beav.  278;  Ride- 
out's  Trusts,  L.  R.  10  Eq.  41 ;  Cham- 
berlain V.  People,  23  N.  Y.  85;  Boj- 
kin  V.  Boykin,  70  N.  C.  262.  See  su- 
pra, §  390. 

u  Cope  V.  Cope,  1  M.  &  Rob.  272 ; 
R.  V,  Reading,  Cas.  temp.  Hard.  79 ; 
Com.  V.  Connelly,  1  Browne  (Pa.), 


CHAP.  IX.]  PRIVILEGED  COMMUNICATIONS.  [§  518. 

has  been  held  competent  for  a  widow,  after  her  husband's  death, 
to  testify  in  support  of  her  children's  legitimacy.^  But  the 
mother  of  a  child,  begotten  before  marriage,  though  born  after, 
is  incompetent  to  prove  that  the  child  was  not  begotten  by  the 
husband.^  The  privilege  thus  established  is  not  affected  by  the 
statutes  removing  disability  from  interest.^ 

284;  Com.  r.  Shepherd,  6  Binn.  288;  'Dennison  v.  Page,  29  Penn.  St. 
State  p.  Pettaway,  8  Hawks,  628.  420. 

1  Moseley  v.  Eakis,  15  Rich.  824.  •  Whart  on  Er.  §  608. 
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CHAPTER  X. 


DOCUMENTS. 


I.  Gbuxbal  Rules. 

A  document  is  an  instmment  in 
which  facts  are  recorded,  $  519. 
Pencil  writing  is  sufficient,  §  520. 
Admission  of  part  involves  admis- 
sion of  whole,  $  621. 

n.  STATUTXa:  LBOIBLATfYB  JOUBHAL8: 

ExxcmYB  Documshtb. 
Public  statutes  prove  their  recitals, 

§622. 
Otherwise  as  to  private  statutes, 

§  628. 
Journals  of  legislature  proof  as  to 

recited  facts,  §  624. 
So  of  executive  documents,  §  526. 
m.  Nob-Judicial  Bbgistbiesahd  Bso- 

OKDS. 

Official  registry  admissible  when 

statutory,  §  526. 
So  of  records  of  public  oorporsr 

tions,  §  627. 
Books  and  registries  kept  by  public 

institutions  admissible,  §  628. 
Log-book  admissible  under  act  of 

Congress,  §  529. 
lY.  Bboords  and  Reoistbies  of  Bibth, 

Marriaob,  abd  Death. 
Registries  of  marriage  and  death 

admissible  when    duly  kept,  $ 

580. 
So  when  kept  by  deceased  persons 

in  course  of  their  duties,  §  531. 
Registry  only  proves  facts  which  it 

was  Uie  duty  of  the  writer  to  re- 
cord, §  532. 
Entries  must  be  at  first  hand  and 

prompt,  §  588. 
Certificate  at  common  law  inadmis- 
sible, §  584. 
And  so  of  copies,  §  685. 
Family  records  admissible  to  prove 

fiunily  events,  §  586. 
Y.  Books  of  Hibtobt  abd  Scibbgb: 

Mafs  abd  Chabtb. 
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Approved  books  of  history   and 
geography  by  deceased  authors 
receivable,  §  537. 
Books  of  inductive  science  not  usu- 
ally admissible,  §  588. 
Otherwise  as  to  books  of  exact  sci- 
ence, §  589. 
YI.  Gazbttes  ABD  Newspapebs. 

Gaxette  evidence  of  public  officisl 

documents,  §  540. 
Newspapers  admissible  to  impute 
notice,  $  541. 
But  not  generally  for  other 

purposes,  §  542. 
Knowledge  of  newspaper  no- 
tice may  be  proved  infer- 
entially,  §  648. 
Yn.  Pictures,  Photographs,  ABD  DiA- 

ORAMS. 

Pictures  and  photographs  in  cases 

of  identity  admissible,  §  544. 
And  so  of   plans   and  diagrams, 

§  546. 
YUI.  Pboof  of  Dogumebtb. 

Document  must  be  proved  by  party 

offering,  $  546. 
Documents  over  thirty  years  old 

prove  themselves,  §  547. 
Ancient  docaments  may  be  verified 

by  experts,  §  548. 
Handtariting  may  be  proved  by 

writer  himself,  or  by  his  admis- 
sions, §  549. 
Party  may  be  called  upon  to  write, 

§550. 
Witness  of  signature  to  document, 

$560  a. 
Seeing  a  person  write  qualifies  a 

witness  to  speak  as  to  signature, 

§651. 
Witness   familiar  with   another's 

writing  may  prove  it,  §  652. 
Burden  on  opposite  side  to  prove 

witness  incompetent,  §  558. 


CHAP.  X.] 


DOCUMENTS. 


[§  520. 


On  croa»-examinatioii  witnen  may 
be  tested  hy  other  writings,  $ 
564. 

By  English  common  law,  compar- 
ison of  hands  not  pennitted,  § 
555. 

Exception  made  as  to  test  paper 
already  in  evidence,  §  556. 

In  some  jarisdictions  comparison  is 
admitted,  §  557. 

Test  papers  made  for  purpose  inad- 
missible, §  558. 

Experts  admitted  to  test  writings, 
§550. 

Photographers  in  such  cases  admis- 
sible as  experts,  §  661. 


Experts  may  be  cross-examined  as 

to  skill,  §  562. 
Their  testimony  to  be  closely  scra- 
tinized,  §  568. 
IX.  Inspection  of  Dooumkkts  bt  Ob- 

DBB  of  Ck)UBT. 

Bnle  may  be  granted  to  compel 
production  of  papers,  §  564. 

Inspection  most  be  ordered,  but  not 
surrender,  §  565. 

Production  of  criminatory  doco- 
ment  will  not  be  compelled,  $ 
666. 

I>ocnments  when  prodaced  for  in- 
spection may  be  examined  by 
interpreters  and  experts,  $  567. 


I.  GENERAL  CONSIDERATIONS. 

§  619.  Rbcent  statutes  having  used  the  term  **  document  *' 
to  designate  the  objects  of  forgery,  as  well  as  in  some  Document 
measure  of  larceny,  it  becomes  our  duty  to  inquire,  in  Jj,lSi,e'^t 
the  first  place,  what  the  term  "  document "  includes.  ^JJ^J^ 
And  the  answer  is,  that  a  document,  in  this  sense,  is  an  recorded, 
instrument  on  which  is  recorded,  by  means  of  letters,  figures,  or 
marks,  matter  which  may  be  evidentially  used.  In  this  sense 
the  term  document  applies  to  writings  ;  to  words  printed,  litho* 
graphed,  or  photographed ;  to  seals,  plates,  or  stones  on  which 
inscriptions  are  cut  or  engraved ;  to  photographs  and  pictures ; 
to  maps  and  plans.  So  far  as  concerns  admissibility,  it  makes 
no  difference  what  is  the  thing  on  which  the  words  or  signs  of- 
fered may  be  recorded.  They  may  be,  as  is  elsewhere  seen,  on 
stone  or  gems,^  or  on  wood  (e.  g.  as  is  the  case  with  tallies),^  as 
well  as  on  paper  or  parchment.^  "  Document,"  it  will  be  there- 
fore seen,  is  a  term  at  once  more  comprehensive  and  more  exact 
than  ^^  instrument  in  writing,"  a  term  at  one  time  generally  used 
in  the  same  relation.  An  ^^  instrument  in  writing,"  it  might 
well  be  argued,  does  not  include  printed  books ;  and  it  clearly 
does  not  include  engravings  on  wood  or  stone.  **  Document," 
however,  includes  not  merely  books,  but  any  other  thing  on 
which  is  impressed  a  meaning  which,  emanating  from  one  party, 
is  calculated  to  affect  the  rights  of  another  parfcy. 

§  520.  Ink  and  paper,  or  ink  and  parchment,  it  has  been  said, 

*  Whart.  on  £v.  §  619. 


»  Whart.  on  Ev.  §  220. 
>  Kendall  v.  Field,  14  Me.  SO;  Row- 
land 0.  Burton,  2  Haning.  2S8. 
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§  522.] 


EVIDENCE  IK  CRIMINAL  CASES. 


[chap.  X. 


are  necessary  to  constitute  a  valid  writing,  when  a  writing,  as 
Pencil  such,  is  to  be  proved.  Bat  the  mode  of  writing  is  im- 
^»°»  material,  if  the  thing  written  be  legible  ;  and  it  has 
been  frequently  held  that  pencil  writing,  if  identified, 
is  sufficient  to  constitute  a  writing  receivable  in  evidence.^  In 
fact,  some  kinds  of  pencils  leave  marks  more  permanent  and  in- 
effaceable than  some  kinds  of  ink.' 

§  521.  When  one  writing  refers  directly  or  indirectly  to  an- 
Admiasion  ^*'^®^  ^^^  *  fuller  description,  the  admissibility  of  the 
of  part  in-    first  writiui?  involvcB  the  admissibility  of  the  second.* 

Tolves  ad-  ,     ,  '  ,  ,  , 

mission  of  Thus,  the  admissiou  of  a  writing  involves  the  admis- 
^  °  ^'  sion  of  all  self-disserving  indorsements  thereon  made 
by  the  holder  or  with  his  permission.^  And  whenever  a  docu- 
ment is  offered  against  a  party  as  containing  an  admission  preju- 
dicing him,  he  is  entitled  to  have  the  context  put  in  evidence  in 
his  defence.^ 


n.    STATUTES:  LEGISLATIVE  JOUBNALS:  EXECUnVE  DOCUMENTS. 

§  522.  A  public  statute  may  be  received  to  prove  the  facts 
Pubiie  which  it  recites.^  Hence,  in  England  it  is  held  that  a 
prove?heir  ^^^^^^^  ^^  &  ^tate  of  war,  contained  in  a  public  statute,  i^ 
recitals.  evidence  of  such  war ;  ^  and  that  a  recital  in  a  public 
statute  of  disturbances  and  riots  is  proof  of  such  disturbances 
and  riots.*  In  this  country  we  have  a  series  of  cases  to  the  same 
effect,  in  which  the  legislation  of  Congress  was  referred  to,  to 
indicate  the  extent  and  duration  of  the  late  civil  war.*    But 


>  Millett  V,  Marston,  62  Me.  477; 
True  V,  Bryant,  82  N.  H.  241;  Hill 
V.  Scott,  12  PeDn.  St  168;  Gratz  v. 
Beates,  45  Penn.  St.  495;  May  v. 
State,  14  Ohio,  461;  Bembert  v. 
Brown,  14  Ala.  860.  As  to  records, 
however,  see  Whart  on  £▼.  §  645. 

*  Compare  authorities  in  Whart 
Cr.  PI.  &  Pr.  §  278  a. 

*  Nesham  v.  Selby,  L.  B.  18  Eq. 
191;  aff.  L.  B.  7  Ch.  400;  Clark  v. 
Crego,  47  Barb.  599;  Commissioners 
r.  Washington  Park,  52  N.  Y.  131 ; 
Blair  v.  Hum,  2  Bawle,  104;  Satter- 
lee  V,  Bliss,  86  CaL  489;  Jordan  o. 
Pollock,  14  6a.  145,  and  oases  cited 
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in  reference  to  confessions,  infra,  § 
688;  Whart  on  £v.  §  1108. 

•  Harper  v.  West,  1  Cranch  C.  C. 
192;  Clarke  v.  Page,  1  H.  &  J.  818; 
Gilpatrick  v.  Foster,  12  111.  855;  Lloyd 
0.  McClore,  2  Greene  (Iowa),  189; 
Carey  v.  Phil.  Co.  3S  Cal.  694. 

•  Infra,  §  698. 

•  See  Whart  on  £y.  §§  286-292 ; 
Whiton  V.  Ins.  Co.  109  Mass.  80;  Hen- 
thorn  0.  Shepherd,  1  Blackf.  157; 
State  V.  Sartor,  2  Strobh.  60. 

7  B.  V.  De  Berenger,  8  M.  &  S.  67; 
Whart.  on  £v.  §  889. 

•  B.  0.  Sutton,  4  M.  &  S.  582. 

•  Whart  on  £▼.  ff  286  et  seq. 


CHAP.  X.] 


DOCUMBNTS. 


[§  626. 


Buch  proof  is  only  primd  facie,  and  may  be  limited  or  explained 
by  other  testimony.^ 

§  623.  Recitals  in  private  statutes  are  held  to  be  evidence  only 
BO  far  as  concern  the  parties,  not  reaching  to  stran-  Recitals  in 
gers.2  .As  against  the  party  for  whose  relief  the  statute  Jj[[*^ 
was  passed,^  and  as  against  the  State,^  such  recitals  notnsuaUj 

.^y.  *ii  1^-a  •.    evidence. 

are  pnmd  facte  proof ;  but  they  are  not  evidence  against 
strangers. 

§  524.  The  journals  of  Congress  and  of  the  state  legislatures 
are  the  proper  evidence  of  the  action  of  those  bodies,^ 
and  are  primd  facie  proof  of    the  facts  they  recite.^  legislature 
They  are  records  to  be  proved  by  inspection,^  and  can-      n^^»We. 
not  ordinarily  be  varied  by  parol.® 

§  525.  Official  public  documents  issued  by  the  executive  are 
to  be  received  as  primd  facie  proof  of  facts  stated  in  g    . 
them,®  and  such  is  also  the  case  with  state  papers  when  ecatire 
published  under  the  authority  of  Congress,^^  with  dip- 
lomatic correspondence  communicated  by  the  President  to  Con- 
gress,^ with  the  ordinances  of  foreign  States  promulgated  by 
Congress,^  and  with  the  proclamations  of  a  state  executive,^ 
the  authorized  reports  of  state  officials,^^  and  the  charter  of  a  city,^^ 


^  R.  V.  Greene,  6  A.  &  £.  548. 

*  Shrewsbury  Peerage,  7  U.  L.  C. 
IS ;  Beaufort  v.  Smith,  4  Exch.  450 ; 
Cowell  v.  ChamberB,  21  Beav.  619; 
Mills  V,  Colchester,  86  L.  J.  C.  P.  214; 
Tayler  p.  Parry,  1  M.  &  Gr.  604; 
Ballard  v.  Way,  1  M.  &  W.  829;  El- 
mendorff  v.  Carmichaol,  S  Litt.  (Ky.) 
472. 

*  State  V.  Beard,  1  Ind.  460. 

*  Lord  V.  Bigelow,  8  Vt.  460. 

*  Whart.  on  £v.  §§  290-95;  Jones 
V.  Bandall,  1  Cowp.  17. 

*  See  cases  cited  in  Whart  on  Ev. 
$687. 

^  Coleman  v.  Dobbins,  8  Ind.  156. 

*  Wabash  EL  B.  v.  Hughes,  88  III 
176;  Covington  v.  Ludlow,  1  Mete. 
(Ky.)  295;  Whart.  on  Ev.  §  980  a. 

*  Thelusson  v,  Cosling,  4  Esp.  266  ; 
B.  9.  Franklin,  17  How.  St.  Tr.  688; 


Talbot  V.  Seeman,  1  Cranch,  1 ;  Boss 
V.  Cutchall,  1  Binn.  899. 

w  Whart.  on  Ev.  §  525;  Whiton  v. 
Ins.  Co.  109  Mass.  80. 

^  Bryan  v,  Forsyth,  19  How.  884 ; 
Badcliflf  u.  Ins.  Co.  7  Johns.  88. 

^>  Talbot  V.  Seeman,  1  Cranch,  1. 

Army  registers,  when  authenticated 
by  the  secretary  of  war,  have  been 
held  to  be  proof  of  the  names  of  offi- 
cers, of  the  dates  of  their  commissions 
and  of  their  resignations,  though  they 
cannot  be  received  to  show  tiie  pay 
and  emoluments  of  officers.  Wetmore 
V.  U.  S.  10  Pet.  647.  As  to  judicial 
notice  of  military  law  see  Whart.  on 
Ev.  §  297. 

^  Lurton  v.  Gilliam,  1  ScauL  (111.) 
577. 

1^  Dulaney  v,  Dunlap,  8  Cold.  807. 

^  Howell  V.  Buggies,  5  N.  Y.  444. 
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§  527.]  EVIDENCE  m  CRIMINAL  CASES.  [CflAP.  X. 

80  far  as  ooncem  the  State  from  which  these  documents  pro- 
ceed. Bat  it  has  been  held  that  a  report  of  the  register  of  the 
state  land  office  cannot  be  reoeiyed  to  proye  that  lands  haye  been 
patented  to  a  railroad  company.^ 

m.  NON-JUDICIAL  REGISTRIES  AND  RECORDS. 

§  526.   Where  a  statute  requires  the  keeping  of    an  official 
Official        record  for  the  public  use,  by  an  officer  duly  appointed 
cSri^'in  ^^^  ^®  purpose,  and  subject  not  merely  to  priyate  suit 
•yidence.     |jQfc  ^  official  prosecution  for  any  errors,  Buch  record^ 
so  far  as  concerns  entries  made  in  it  in  the  course  of  business,  is 
admissible  in  the  courts  of  such  StAte  ss  primd  facie  proof  of  the 
facts  it  contains.     Nor  is  it  necessary  to  yerify  such  record  by 
the  oath  of  the  person  keeping  it.     That  it  is  directed  by  stat- 
ute to  be  kept  for  the  public  benefit,  and  that  it  is  kept,  so  far 
as  appears  on  its  face,  with  regularity  and  accuracy,  entitles 
it  to  be  receiyed  in  eyidence,   and  throws  the  burden  of  im- 
peaching it  on  the  opposite  side.     To  make  the  record  itself  evi- 
dence, it  is  only  necessary  that  it  should  be  produced,  and  that 
it  should  be  proved  to  have  come  from  the  proper  depositary.^ 
But  such  documents,  to  be  evidence,  must  be  kept  by  public  of- 
ficers in  pursuance  of  an  official  duty.     Hence  it  has  been  held 
in  a  Maryland  case,  that  police  records,  kept  by  the  detective 
police  of  a  city,  in  order  to  show  charges  made  against  particular 
individuals,  cannot  be  put  in  evidence  by  a  party  so  accused,  in 
order  to  show  the  injury  done  him  by  being  charged  with  theft ; 
such  records  not  being  prescribed  by  statute,  nor  in  any  way 
traceable  to  the  party  sued  for  the  injury.*    At  the  same  time, 
entries  of  this  class,  though  inadmissible  as  public  records,  may 
become  eyidence  when  made  by  a  deceased  person  against  his 
interest,^  or,  as  will  be  seen,  when  in  discharge  of  a  business 
duty.* 

§  527.  Not  merely  are  the  records  of  public  officers,  national 
Records  of  or  state,  when  kept  in  accordance  with  statutes,  thus 
porationr'  admissible,  but  admissibility  has  been  extended  to  of- 
admiflsibie.  filial  records,  duly  kept  by  municipal  or  other  corpora- 

*  Gordon  v.  Bucknell,  8S  Iowa,  438.        *  Whart  on  Er.  §  226. 

*  Whart.  on  Ev.  §  526.  •  Ibid.  §  288.     Infra,  $§  527-MO. 

*  Garrej  v.  Wayson,  42  Md,  187, 
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CHAP.  X.] 


BEGISTRIES  AND  RECORDS. 


[§  580. 


tions,  which,  as  to  third  parties,  are  primd  facie  evidence  of  the 
facts  duly  entered  by  officers  of  such  bodies,  in  the  coarse  of 
their  daties.^  Even  a  public  officer's  entry,  when  in  the  regular 
discharge  of  his  duties,  in  a  book  he  is  by  law  required  to  keep, 
is^^nm^  facie  evidence  in  his  own  favor  when  the  performance 
of  the  acts  registered  is  at  issue.^ 

§  528.  When  a  registry  of  current  events  kept  in  a  public 
voluntary  institution  is  the  only  evidence  attainable  of  Books  and 
a  fact  in  litigation,  such  registry,  on  the  principle  that  j^e^t^"^ 
the  best  evidence  is  admissible  evidence,^  may  be  ad-  p^I'H^  ^^' 

'  •'^  ^         BtltUtlOOS 

mitted  as  primd  facie  proof.  In  accordance  with  this  admiflaibie. 
view,  a  record  of  weather  kept  at  such  a  public  institution  has 
been  held  admissible  to  prove  the  temperature  on  a  day  as  to 
which  witnesses  could  not  accurately  speak.^  Such  entries,  how- 
ever, must  be  subjected  to  the  same  tests,  as  to  genuineness 
and  primariness,  as  will  presently  be,  noticed  in  respect  to  parish 
records. 

§  529.  Under  certain  acts  of  Congress,  log-books  may  be  evi- 
dence of  the  facts  they  state.    Their  admissibility,  how- 
ever,  is  limited  to  the  points  the  statutes  designate ;  admissible 
and  they  must  be  identified  as  duly  kept.    But  inde-  of  Con- 
pendent  of  the  statutory  provisions,  a  log-book  is  ad-  *^^*"' 
miasible  if  kept  by  a  deceased  officer,  when  in  the  performance 
of  his  duties,  or  by  an  officer  whose  attendance  is  unobtainable.^ 

IV.  RECORDS  AND  REGISTRIES  OF  BIRTH,  MARRIAGE,  AND  DEATH. 

§  530.  An  official  registry,  as  we  have  already  seen,  is  admis- 
sible, when  kept  in  conformity  with  law  and  when  ^^  ^^^^ 
duly  authenticated,  to  prove  such  facts  as  the  law  re-  i^ept,  mar- 

,  ,  ria£6  and 

quires  to  be  registered.    It  follows  that  whenever  a  baptismal 
baptismal,  marriage,  or  burial  registry  is  kept  in  accord-  ^'IdmU- 


1  Whart.  on  Ev.  §  627. 

«  Whart.  on  Ev.  §  627. 

»  See  Whart.  on  Ev.  §§  72,  170-2. 

*  De  Armond  v.  Neatmith,  32  Mich. 
281.  See  The  Catharine  Maria,  L.  R. 
1  Adm.  &  Ec  6S;  and  see  supra,  §§ 
626-7. 

**  The  plaintiff's  counsel  offered  in 
evidence  a  record  of  the  weather  kept 


at  the  insane  as/lum  for  a  number  of 
years,  for  the  purpose  of  showing  the 
temperature  of  the  weather  in  March, 
1S68.  We  think  the  record  was  ad- 
missible, and  comes  within  the  prin- 
ciple of  Sisson  V.  Cleveland  &  Toledo 
£L  R.  Co.  14  Mich.  497."  De  Armond 
V.  Neasmith,  82  Mich.  281,  288. 
•  Whart.  on  Ev.  §  629. 
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§  580.]  EVIDEMCB  IN  CRIMINAL  CASES.  [CHAP.  X. 

Bible  to  ance  with  statute,  such  r^stry,  being  duly  authenti- 
facte.  cated,  is  admissible  to  prove  the  facts  which  are  within 

the  statutory  authority.^  Eyen  though  there  be  no  enabling 
statute,  there  is  much  strength  in  the  position  that  as  the  canon 
law,  so  far  as  concerns  the  law  of  marriage,  is  part  of  English 
common  law,^  and  as  parish  records  are  public  records  by  the 
canon  law,  they  are  to  be  regarded  by  us  as  public  records,  and 
hence  admissible  in  evidence,  by  our  own  common  law.'  Tet  as 
this  position  is  open  to  doubt,  and  is  in  conflict  with  English 
rulings  excluding  registries  by  dissenting  religious  bodies,  unless 
supported  by  proof  aliunde  as  to  their  accuracy  ;  ^  it  is  proper, 
in  order  to  authenticate  the  facts  stated  in  such  records,  to  call 
the  person  by  whom  they  were  made,  if  living,  to  testify  to  their 
accuracy,  or  if  he  be  (lead,  to  prove  that  the  entries  were  made 
by  him  in  discharge  of  his  duties.  It  should  at  the  same  time 
be  remembered,  that  a  copy  of  a  foreign  registry  will  be  ad- 
mitted wherever  such  registry  is  kept  in  accordance  with  the 
law  of  the  place  of  entry ,^  supposing  that  the  identity,  authority, 
and  signature  of  the  registrar  be  duly  proved.^ 

1  Gilb.  Ey.  (Sd  ed.)  77;  Wihen  v.  *  Stejner  v.  Droitwich,  1  Salk.  281; 

Law,  3   Stark.  63;  May  v.  May,  2  S.  C,  12  Mod.  86;  Holt,  290;  Kings- 

Str.  1073;  Draycott  o.  Talbot,  3  Bro.  ton  v.  Lesley,  10  S.  &  R.  383;  Am. 

P.  C.  564;  Doe  v.  Barnes,    1  M.  &  Life  &  Trust  Co.   v.  Rosenagle,   77 

Rob.  889.     See  State  v.  Wallace,  9  Penn.  St.  507;  Chouteau  t?.  Cheralier, 

N.  H.  515 ;  State  v,  Horn,  43  Vt.  20 ;  1  Mo.  343;  and  see  argument  of  court 

Jackson  v.  People,  2  Scam.  232;  Glenn  in  Kennedy  v.  Doyle,  cited  infra,  §  531. 

V.  Glenn,  47  Ala.  204.     As  to  neces-  *  Whart.  on  Ev.  §  653. 

sity  of  compliance  with  statute  see  *  Perth  Peer.  2  H.  L.  C.  865,  873, 

Kopke  V.  People,  cited  infra,  §  533.  874,  876,  877;  Abbott  v.  Abbott  & 

(*  Parish  registers  are  in  the  nature  Godoy,  29   L.  J.   Pr.  &  Mat.  57;  4 

of  records,  and  need  not  be  produced.  Swab.  &  Trist.  254,  S.  C. ;  Am.  Life 

or  proved  by  subscribing  witnesses."  &  Trust  Co.  v.  Rosenagle,  77  Penn. 

Per  Lord  Mansfield,  C.   J.,   Boit  v,  St  507.  In  the  absence  of  such  proof , 

Barlow,  Dougl.  172.   They  are,  there-  a  copy  of   a   baptismal   register  in 

fore,  provable  under  14  &  15  Vict.  c.  Guernsey  has  been  rejected  in  Eng- 

19.     Re  Hall's  Estate,  9  Hare,  App.  land.     Huet  v.  Le  Mesurier,  1   Cox 

xvi.  Ch.  R.  275.     This  rejection,  according 

A  burial  entry  is  evidence  to  prove  to  Dr.  Lnshington,  was  **  because  it 

death.     Lewis  v.  Marshall,  5  Peters,  did  not  appear  by  what  authority  the 

470.  register  was  kept.    Supposing  it  had 

'  See  Whart.  Confl.  of  L.  §§  169  e<  been  proved  that  Guernsey  was  part 

seq.  of  the  diocese  of  Winchester,  which  it 

*  State  V.  Dooris,  40  Conn.  145. 
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REGISTRIES  AKD  RECORDS. 


[§  582. 


§  531.  As  a  general  rule,  entries  kept  by  a  deceased  person  in 
the  coarse  of  his  business  are  admissible  as  primd  facie  Admissi- 
proof  of  all  facts  relating  to  such  business,  in  all  cases  whenlkept 
in  which  the  entries  bear  genuineness  on  their  face,  and  V  ^^ 
were  made  at  or  near  the  time  of  the  events  they  reg-  sons  in  the 
ister.       Independently  of  statutory  prescriptions,  the  their  boBi- 
entries  regularly  made  in  his  own  books,  or  his  official  ^^^' 
books,  by  a  clergyman,  or  by  the  recording  officer  of  a  parish,  or 
by  the  proper  functionary  of  a  religious  society,  are,  after  his 
decease,  evidence  of  all  facts  which  it  was  his  duty  officially  to 
enter.^ 

§  532.  A  registry  of  baptisms,  however,  has  been  ruled  not  to 
be  proof  of  the  alleged  time  of  the  child's  birth,  but  Registiy 
only  that  he  was  bom  at  the  date  of  the  baptism;^  pro^eB 
though  it  seems  that  it  may  be  used,  with  other  indic^  if^Il^e 
atory  evidence,  to  show  the  place  of  birth,*  to  indicate  writer's 
age,^  and  to  infer  illegitimacy.^      In  Massachusetts  it  record. 
has  been  accepted,  cumulatively  with  other  evidence,  to  prove 
the  date  of  birth.^     Where,  however,  the  statute  provides  that 
births  shall  be  registered,  then  the  registry  is  primd  facie  proof 
of  the  birth  and  its  date.^     The  identity  of  the  person  lef erred 
to,  however,  must  be  proved  aliunde.^    The  marriage  registry 
proves  not  only  the  fact  of  marriage  but  the  time  of  celebration.^ 


is,  and  by  an  ancient  cnstom  a  regis- 
ter was  required  to  be  kept  there,  dif- 
ferent considerations  might  have  ap- 
plied to  the  case.  ....  I  am  of  opin- 
ion that  there  is  no  ground  of  distinc- 
tion, supposing  the  register  had  been 
kept  by  order  of  a  competent  author^ 
ity,  between  registers  kept  in  Guern- 
sey and  in  this  country."  Coode  v. 
Coode,  1  Curtis,  766. 

^  Whart.  on  £v.  §  654.  See  opinion 
of  Gray,  J.,  Kennedy  v.  Doyle,  10 
Allen,  165.1. 

>  R.  p.  Clapham,  4  C.  &  P.  29; 
Bnrghart  v.  Angerstein,  6  C.  &P.  690; 
Wihen  v.  Law,  3  Stark.  6S;  Morris- 
sey  V,  Ferry  Co.  47  Mo.  521 ;  though 
see  Wintle,  in  re,  L.  R.  9  Eq.  878. 

*  R.  V.  North  Petherton,  5  B.  &  C. 

28 


508.  See  R.  v.  Lubbenham,  5  B.  & 
Ad.  968 ;  Clark  v.  Trinity  Church,  5 
W.  &  S.  266. 

*  R.  ».  Weaver,  L.  R.  2  C.  C.  85 ; 
Whitcher  o.  McLaughlin,  115  Mass, 
168. 

s  Cope  V.  Cope,  1  M.  &  Rob.  271. 
The  registry  of  baptism  is  no  proof 
of  the  child's  legitimacy.  Blackburn 
V,  Crawfords,  8  Wall.  175. 

*  Whitcher  v.  McLaughlin,  115 
Mass.  167. 

'  Derby  v,  Salem,  80  Vt  722;  Stoe- 
ver  p.  Whitman,  6  Binn.  416.  See 
Carskadden  v.  Poorman,  10  Watts,  82. 

*  Morrissey  v.  Ferry  Co.  47  Mo. 
521. 

*  Doe  V.  Barnes,  1  M.  &  Rob.  886 ; 
R.  p.  Hawes,  1  Den.  C.  C.  270. 
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§  584.]  EVIDENGE  m  CRIMINAL  OASES.  [OHAP.  Z. 

The  mode  of  proving  marriage  will  be  foand   more  fally  dis- 

caesed  in  a  prior  chapter.^ 

§  583.  Entries  in  such  a  registry,  however,  must  be  made  at 

„  ^  first  hand  in  order  to  be  admissible.'    Thus,  a  minis- 

Entries  .  ,  . 

must  be  ter's  entry  of  a  baptism,  administered  by  another  per- 
aod  son  before  his  own  official  service  began,  the  informa- 

prompt       ^.^^  ^£  ^^  baptism  having  been  given  him  by  the  clerk, 

has  been  ruled  inadmissible,'  though  an  entry  by  the  proper  offi- 
cer may  verify  an  act  done  by  his  official  subaltern.^  Immediate- 
ness  of  entry,  however,  is  not  essential,  if  the  entry  be  made  by 
the  officer  himself,  and  there  be  no  suspicious  delay ,^  though  the 
registry  must  come  from  the  proper  custody,^  and  the  proper 
officer.^  But  in  a  criminal  issue,  where  the  fact  of  marriage 
must  be  proved  beyond  reasonable  doubt,'  the  statute  must  be 
strictly  complied  with  to  make  the  registry  by  itself  sufficient 
proof.  Thus  in  Michigan,  in  a  prosecution  for  bigamy,  the 
only  evidence  of  a  first  marriage  was  that  of  a  ceremony  in  Ohio 
before  a  justice,  under  a  license  issued,  not  by  a  judge  of  pro- 
bate, as  required  by  statute,  after  examination,  but  by  one  sign- 
ing himself  ^^  deputy  clerk,"  with  a  full  knowledge  on  the  part 
of  the  justice  of  all  the  facts^  and  while  defendant  was  under 
arrest,  there  being  also  proof  of  a  refusal  of  the  defendant  to  live 
with  the  woman  as  his*  wife  at  any  time  after  such  ceremony. 
This  was  ruled  insufficient  to  sustain  the  verdict.' 

§  584.  At  common  law,  as  we  have  already  seen,  a  certificate 
Certificate  f^om  a  party,  even  when  acting  officially,  that  he  has 
Uw^niS^"  Aone  a  particulai  thing,  is  inadmissible  to  prove  such 
missibie.  thing.  If  Kving,  he  must  be  called  to  prove  the  fact ; 
if  dead,  it  may  be  proved  by  his  official  entries.*'  This  rule  ap- 
plies to  certificates  of  marriage  and  of  birth,  in  cases  where  such 
certificates  are  not  otherwise  made  evidence.  Thus  the  certifi- 
cate of  a  clergyman,,  given  sixteen  years  after  a  marriage,  that 

1  Supra,  §§  170.  171.  •  Whart.  on  Ev.  §§  194  «<  aeq. 

s  See  supra,  §  251;  Whart.  oa  Ilv.  ^  Doe  v.  Fowler,  19  L.  J.  Q.  B.  151. 

§246.  •Supra.  §171. 

*  Doe  V,  Bray,    S    B.  &  C.  818;  *  Kopke  v.  People,  Sup.  Ct.  Mich. 

Walker  v.  Wingfield,  18  Ves.  448.  N.    W.   Rep.  March   6,   1880.    Su- 

«  Doe  V.  Andrews,  1  M.  &  Bob.  pra,  §§  169  ^f^e^.,  178  a.    See  State  v. 

3S6.  Bowe,  61  Me.  171. 

»  Derby  v.  Salem,  80  Vt  722.  "  See  supra,  §  195. 
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OHAP.  X.]  REGISTRIES  AND   RECORDS.  [§  536. 

he  had  married  the  husband  to  one  claiming  to  be  a  prior  wife, 
cannot,  by  itself,  be  received  to  establish  such  prior  marriage, 
there  being  no  record  of  such  marriage  in  the  registry  of  the 
church.^  Under  the  Connecticut  statute,  however,  a  certificate 
of  baptism,  by  a  duly  authorized  minister,  is  admissible  ; '  and 
such  seems  to  be  the  rule  under  the  Maine  statute.^  When 
made  evidence  by  statute,  such  certificates  become  only  primd 
facie  proof  of  the  facts  they  duly  set  forth.* 

§  535.  Copies  of  administrative  records,  or  of  papers  deposited 
in  public  archives,  are  at  common  law  inadmissible  Copies  in- 
when  the  original  can  be  had.  Thus,  a  sworn  copy  of  •**"'«'*>*•• 
a  marriage  contract,  executed  in  the  presence  of  the  lieutenant 
governor  and  Spanish  commandant  of  Upper  Louisiana,  with  a 
certificate  of  the  commandant  that  the  original  was  deposited  in 
the  archives  of  the  territory,  is  not  admissible  to  prove  the  mar- 
riage.^ Yet  when  the  original  cannot  be  bad  an  exemplification 
is  admissible,  for  the  reason  it  is  the  best  evidence  attainable.^ 

Where  a  statute,  as  is  the  case  in  several  States,  requires  the 
return  of  a  certificate  of  marriage  to  be  made  by  the  o£Sciating 
minister  to  the  county  clerk  for  record,  the  proper  mode  of  prov* 
ing  such  fact  is  by  an  exemplification  of  the  certificate.^  But  an 
exemplification  of  a  foreign  certificate  of  marriage  will  not  be- 
received  unless  it  be  proved  that  the  record  was  kept  in  con- 
formity with  law,  and  that  the  person  officiating  was  authorized, 
to  officiate.^ 

§  536.    We  have  already  observed  that  for  the  purpose  of. 
proving  pedigree,  and  other  matters  of  family  interest,  Famiir 
family  bibles  and  other  records  may  be  received.®    For  JU^^^*^ 
the  same  purpose  a  family  chart,  regarded  as  anthorita-  ^^^  '^™* 
live  by  the  family,  may  be  put  in  evidence.^^ 

^  Gaines  v.  Relf,  2  How.  619.  647;  Quilter  is  Jones,  14  C.  B.  (N. 

>  Huntly  V.  Comstock,  2  Boot,  99.  S.)  747  ;   Coode  v.  Coode,  1  Curtis,. 

*  Dole  9.  Allen,  4  Greenl.  527.  765;  Hyam  v,  Edwards,  1  Dall.  2; 

*  Derby   v,    Salem,    80    Vt.   722;  American  Life  Ins.  &  Trust  Co.  v, 
Jones's  Succession,  12  La.  An.  897.  Bosenagle,  77  Penn.  St.  507. 

See  Beates  v.  Retallick,  28  Penn.  St.        f  Niles  v.  Spragne,  18  Iowa,  819. 
2SS.  •  State  v.  Dooris,   40   Conn.   145; 

*  Chouteau  o.    Chevalier,    1    Mo.  Whart  on  Ev.  §  659, 
348.    See  State  o.  Dooris,  40  Conn.       •  Whart.  on  £y.  §219. 

145.  10  North  Brookfield  v.  Warren,  16 

*  Alivon  9.  Fumival,  1  C,  M.  &  R.    Gray,  171 ;  Whart  on  £v.  §  586. 
277;  Boyle  v.  Wiseman,   10  Exch.  485 


§  587.] 


EVIDENOE  m  CRIMINAL  OASES. 


[CHAP.  X. 


Approved 
books  of 
history  and 
geogrmphy 

ceased  au- 
thon  re- 
ceivable. 


Y.   BOOKS  OF  BISTORT  AND  SCIENCE :  liAPS. 

§  597.  Unless,  as  in  prosecutions  for  libel,  for  the  purpose  of 
imputing  certain  facts  to  author  or  publisher,  a  book  by 
a  living  author  cannot  be  put  in  evidence.  As  a  rec- 
ord of  facts,  it  is,  as  to  third  parties,  hearsay,  and  if 
the  author's  authority  for  these  facts  is  sought,  he  must 
be  called  as  a  witness,  whenever  he  is  within  the 
process  of  the  court.^  Nor  can  such  book  be  received 
when  secondary,  even  though  the  author  and  all  others  who 
could  speak  to  the  facts  are  dead.  Thus  Dugdale's  Monasticon 
Anglicanum  has  been  rejected  as  evidence  to  show  that  the  Ab- 
bey de  Sentibus  was  an  inferior  abbey,  because  the  original  rec- 
ords were  producible.^  But  where  the  author  is  out  of  the  reach 
of  such  process,  then  a  book  of  history,  travels,  or  chronicles,  when 
not  a  compilation  from  another  book  which  is  producible,  is  ad- 
missible for  what  it  is  worth,  so  far  as  concerns  facts  out  of  the 
memory  of  living  men.^  And,  as  a  general  rule,  any  approved 
public  and  general  history  (and  of  the  fact  of  approval  the  court 
will  take  judicial  notice^),  when  not  secondary,  as  a  second 
hand  reduction  of  another  producible  work,  is  admissible  to  prove 
ancient  facts  of  a  public  nature  either  at  home  or  abroad.  It  is 
otherwise,  however,  as  to  matters  of  a  private  nature ;  such  as 
the  descent  of  families,  or  even  the  boundaries  of  counties.^ 
College  catalogues,^  and  peerage  lists,  and  army  and  navy  lists,^ 
are  likewise  inadmissible,  if  offered  as  to  matters  which  could 
be  proved  by  living  witnesses.  And  the  Grazetteer  of  the  United 
States,  without  further  authentication,  cannot  be  received  to 
prove  the  relative  distances  of  geographical  points.^ 

But  to  illustrate  the  meaning  of  words  and  allusions,  books  of 


1  Houghton  V.  Gilbart,  7  C.  &  P. 
701;  Fuller  v,  PriQceton,  2  Dane  Ab. 
cc.  48,  49;  Morris  v.  Harmer,  7  Pet 
554 ;  U.  S.  17.  Jackalow,  1  Black  U.  S. 
484;  Morris  v.  Edwards,  1  Ohio,  524. 

As  to  how  far  a  court  will  take  ju- 
dicial notice  of  past  history  see  Whart. 
on  £v.  §  338. 

>  Salk.  281. 

*  See  Whart.  on  £v.  §  587  for  cases. 

*  Whart.  on  Ev.  282. 
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*  Steyner  v»  Droitwich,  Skin.  623; 
1  Salk.  281;  12  Mod.  85;  Evans  v. 
Getting,  6  C.  &  P.  586;  McKinnon  v. 
Bliss,  21  N.  Y.  206. 

•  State  17.  Daniels,  44  N.  H.  383. 

7  Marchmont  Peer.  Min.  Ev.  62, 
77 ;  Wetmore  17.  U.  S.  10  Pet.  647. 

'  Spalding  v.  Hedges,  2  Penn.  St. 
240.  In  the  Tichborne  trial,  maps  of 
Australia  were  received  to  show  where 
the  defendant  lived.  Steph.  Ev.  art  8  7. 


CHAP.  X.]         BOOKS  OF  HISTORY  AND  SCIENCE  :   MAPS.  [§  538. 

general  literary  history  may  be  referred  to.^  Thus  in  a  case  be- 
fore the  English  Court  of  Exchequer,^  it  was  ruled  that  works  of 
standard  authority  in  literature  may,  provided  the  privilege  be 
not  abused,  be  referred  to  by  counsel  or  a  party  at  a  trial,  in 
order  to  show  the  course  of  literary  composition,  and  explain  the 
sense  in  which  words  are  used,  and  matters  of  a  like  nature ;  but 
that  they  cannot  be  resorted  to  for  the  purpose  of  proving  facts 
relevant  to  the  cause.' 

§  588.  For  reasons  elsewhere  discussed  at  large,^  treatises  on 
such  of   the  inductive  sciences  as  are  based  on  data 
which  each  successive  year  corrects  and  expands,  must  inductive 
be  refused  admission  when  oflFered  to  prove  the  truth  of  usually  ad- 
facts  contained  in  such  treatises.     Books  of  this  class,   °""**^  *' 
therefore,  though  admissible,  if  properly  authenticated,  to  prove 
the  state  of  science  at  a  particular  epoch,  when  that  is  in  issue, 
are  inadmissible  as  independent  substantive  evidence  to  prove 
the  facts  they  set  forth.*    In  an  argument  to  a  court,  such  works 
may,  at  the  discretion  of  the  court,  be  read,  not  as  establishing 
facts  (unless  such  books  are  regarded  as  matters  of  notoriety,  as 
are  ordinary  dictionaries),^  but  as  exhibiting  distinct  processes 

>  Whart.  on  Ey.  §  282.  558;  Merkle  v.  State,  87   Ala.  139. 

*  Darby  v.  Onseley,  1  H.  &  N.  1.  See  article  in  5  Cent  L.  J.  439. 

*  See  Co.  Lit.  264  a;  Best's  Ev.  •  That  Webster's  Dictionary  is  so 
802.  admissible  see  Adier  v.  State,  55  Ala. 

*  Whart.  on  Ev.  §  665.  16. 

*  Collier  v,  Simpson,  5  C.  &  P.  78 ;  In  Texas  it  is  said  that  the  extent 
Terry  v.  Ashton,  34  L.  T.  97 ;  Ash-  to  which  counsel  may  read  from  legal 
worth  V,  Kittridcre,  12  Cush.  198;  authorities,  or  from  works  of  general 
Whiton  V.  Ins.  Co.  109  Mass.  24;  science,  rests  within  the  sound  discre- 
Com.  V.  Sturtiyant,  117  Mass.  122;  tion  of  the  court,  and  the  manner  of 
Com.  V.Brown,  121  Mass.  69;  State  exercising  such  judicial  discretion  will 
V,  O'Brien,  7  R.  1. 336;  Yoe  v.  People,  not  be  revised  on  appeal  except  in  a 
49  III.  410;  Carter  D.  State,  2  Ind.  617;  clear  case  of  its  abuse.  Dempsey  v, 
Gehrke  v.  State,  18  Tex.  568.     As  State,  8  Tex.  Ap.  429. 

indicating    a    contrary  practice    see  Judge  Redfield  (1  Redfield  on  Wills, 

Ordway  v,  Haynes,  50  N.  H.   159;  p.  145)  tells  us  that  the  reading  before 

Bowman  r.  Woods,  1  Greene  (Iowa),  the  jury  of  **  general  treatises  upon 

441;  Bowman  v.  Torr,  8  Iowa,  571;  scientific  and  professional  subjects  has 

Broadhead  v.  Wiltse,  85   Iowa,  429  been  allowed  by  many  courts,  either 

(by  statute);  Cory  v,  Silcox,  6  Ind.  as  part  of  the  testimony  or  of  the  ar- 

89 ;  Luning  v.  State,  1  Chand.  (Wis.)  gument  of  counsel.     But  when  ob- 

264;  Ripon  v.   Bittel,  80  Wis.  614;  jected  to,  they  have  not  generally  been 

Stoudenmeier  v.  Williamson,  29  Ala.  allowed  to  be  read,  either  to  court  or 

437 


§  538.]  EVIDENCE  m  CRIMINAL  CASES.  [CHAP.  X. 

of  reasoning  which  the  court,  from  its  own  knowledge  as  thus  re- 
freshed, is  able  to  pursue.^     But  if  read  to  establish  facts,  capa- 
ble of  proof  by  witnesses,  such  books  cannot  be  received.     Med- 
ical works,  consequently,  are  inadmissible  for   the   purpose    of 
proving  the  facts  they  contain.^    So  in  action  for  a  libel,  char;g- 
ing  the  plaintiff  with  being  a  rebel  and  traitor,  ^^  because  he  was 
a  Roman  Catholic,'^  the  defendant  was  not  allowed  to  justify  by 
citing  books  of  authority  among  the  Roman  Catholics,  which 
seemed  to  show  that  their  doctrines  were  inimical  to  loyalty.' 
It  is  true  that  an  expert,  when  called  to  state  the  sense  of  his 
profession  on  a  particular  topic,  may  cite  authorities  as  agreeing 
with  him,  and  may  refresh  his  memory  by  referring  to  stand- 
ard works  in  his  specialty.^     But  such  witnesses  are  not  permit- 
jury/*    For  this  he  cites  Com.  v.  Wii-    their  scientific  researches  on  the  sub- 
son ,  1  Gray,  837;  Washbarn  v.  Cud-    ject,  will  seldom  if  ever  submit  a  case 
diby,  8  Gray,  430;  Ashworth  v.  Kit-    to  a  jury  in  such  a  way  as  to  hazard 
tridge,  12  Gush.  193;  S.  P.,  R.  v,  Tay-    the  conviction  of  a  wronged  man.*' 
lor,  13  Cox  C.  C.   77.     Such  books    State  v.  Spencer,  1  Zabr.  196.    And 
have  been  allowed  to  be  read  in  In-    a  learned  judge  (Hartley,  C.  J.)  has 
diana,  Iowa,  and  Wisconsin;  Cory  v»    justly  said,  that  even  as  to  argument 
Silcox,  6  Ind.  39;  Bowman  v.  Torr,  8    to  the  jury,  **a  pertinent  quotation, 
Iowa,  571 ;  and  Luning  p.    State,    1     or  extract  from  a  book  of  science  or 
Chandler  (Wis.)  264.     Contra^  Car-    art,  as  well  as  from  a  classical,  bis- 
ter V.  State,  2  Carter,  617;  Gehrke  v,    torical,  or  other  publication,  may,  by 
State,  13  Tex.  568;  State  v.  O'Brien,    way  of  illustration,  be  not  only  admis- 
7  R.  I.  336.  sible,   but  sometimes  highly  proper. 

Where  this  rule  obtains,  and  where  And  it  would  seem  to  make  no  diflfer- 
counsel,  in  their  argument  to  the  jury,  ence  whether  it  is  repeated  by  counsel 
read  from  medical  books  not  in  evi-  from  recollection,  or  read  from  a  book, 
dence,  or  proved  to  be  authority  upon  It  would  be  an  abuse  of  this  privilege, 
the  subject,  it  is  the  duty  of  the  court  however,  to  make  it  the  pretence  of 
to  instruct  the  jury  that  such  books  getting  improper  matter  before  the  ' 
are  not  evidence,  but  theories  simply  jury."  Legg  v,  Drake,  1  McCook, 
of  medical  men.    Yoe  v.  People,  49    286. 

111.  410.    At  the  same  time  it  must  be        ^  See  fully  Whart.  on  Ev.  §§  282, 
remembered  that  books  of  science  re-    835;  Harvey  v.  State,  40  Ind.   516. 
lating  to  the  law  of  the  issue  may  be    Contra,  R.  v,  Taylor,  IS  Cox  C.  C. 
read  in  argument  to  the  court.     Such     77;  Com.  v.  Wilson,  1  Gray,  337. 
study  by  the  court  is  in  fact  of  great        *  Ibid. ;    Com.    v.  Sturtivant,    117 
value  to  public  justice.     '*  I  believe    Mass.  122;  Com.  r.  Brown,  121  Mass. 
that  those  judges,"  well  said  Chief    69.     Supra,  §  407. 
Justice  Hornblower,  when  speaking        •  Darby  v.  Ousely,  1  H.  &  N.  1; 
judicially  on  this  point,  *' who  care-    Powell's  Evidence,  4th  ed.  105. 
fully  study  the  medical  writers,  and        *  Supra,  §  407;  Cocks  v.  Purday,  2 
pay  the  most  respectful  attention  to     C.  &  K.  270;  Collier  v.  Simpson,  5  C. 
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ted  in  their  testimony  to  read  extracts  from  books  on  physical 
philosophy  as  primary  proof .^  It  is  clear,  however,  that  when 
an  expert  cites  certain  works  as  authority,  they  may  be  put  in 
evidence  to  contradict  him.^ 

§  539.  Another  state  of  facts  arises  when  we  approach  books 
of  exact  science,  in  which  conclusions  from  certain  and  otherwise 
constant  data  are  reached  by  processes  too  intricate  to  ^  ^^ct 
be  elucidated  by  a  witness  when  on  examination  on  a  ><:^«'^<^- 
stand.  The  books  containing  such  processes,  if  duly  s\^orn  to 
by  the  persons  by  whom  they  are  made,  are  the  best  evidence 
that  can  be  produced  in  that  particular  line."  When  the  authors 
of  such  books  cannot  be  reached,  the  next  best  authentication  of 
the  books  is  to  show  that  they  have  been  accepted  as  authoritative 
by  those  dealing  in  business  with  the  particular  subject.  Hence 
the  Carlisle  and  Northampton  Tables  have  been  admitted  by  the 
courts  as  showing  what  is  the  probable  duration  of  life  under  par- 
ticular conditions.^  In  order  to  verify  the  book  it  is  proper  to 
prove,  by  a  witness  qualified  to  speak  to  the  point,  that  it  is  in 
use  in  the  particular  line  of  business  to  which  the  book  relates.^ 
It  should  at  the  same  time  be  remembered  that  while  the  Carlisle 
and  other  tables  may  be  received  to  prove  certain  results  of  a 
large  induction,  they  cannot  be  permitted  to  control  a  litigation, 
as  to  the  value  of  a  life  estate,  so  as  to  work  substantial  injustice.^ 

VI.  GAZETTES  AND  NEWSPAPERS. 

§  540.  In  England,  by  the  Documentary  Evidence  Act,  the 
government  or  official  gazette  is  ^^primd  facie  evidence  of  any 

&  P.  74 ;  McNaughten'fl  case,  10  CI.  these,  however,  there  should  be  veri- 

&  F.  200;  Pierson  v.  Hoag,  47  Barb.  ficatioQ.    For  curious  illustrations  of 

248;  Cory  v,  Silcox,  6  Ind.  89;  Har-  blunders  in  books  of   this  class  see 

vey  o.  State,  40  Ind.  516 ;  Bowman  v.  Jevons'  Philosophy  of  Science,  i.  244. 

Torr,  8  Iowa,  571 ;  Ripon  v.  Bittel,  80  Supra,  §  8  e^  seg. 

Wis.  614  ;   State  v.  Terrell,  12  Rich.  «  Mills  v.  Catlin,  22  Yt.  106;  Schell 

821;  Merkle  v.  State,  87  Ala.  139.  v.  Plumb,  55  N.  Y.  598  ;  Bank  v,  Ho- 

1  Com.  V.  Wilson,  1   Gray,  887;  gendobler,  8  Penn.  L.  J.  87;  S.  C.,4 

Washburn  v.  Cuddihy,  8  Gray,  430;  Penn.  L.  J.  892;  Bait.  &  O.  R.  R.  v. 

Com.  r.  Sturtivant,   117  Mass.  122.  State,  88  Md.  542;  Williams's  case,  8 

See   fully  supra,  §  407.    That  such  Bland  Ch.  221 ;  Donaldson  v.  R.  R.  18 

books  cannot  go  out  with  the  jury  see  Iowa,  280;  David  v.  R.  R.  41  Ga.  228. 

State  p.  Gillick,  10  Iowa,  98.  •  Rowley  o.  R.  R.  L.  R.  8  Exch. 

<  Ripon  V,  Bittel,  80  Wis.  614.  226. 

•  See  supra,  §  208.      Even  as  to  *  Whart.  on  Ev.  §  667. 

489 
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proclamation,  order,  or  regulation,"  of  the  government,  or  of  any 
0^^^^^  of  its  departments.  At  common  law,  a  distinction  is 
•^>denc^f  taken  in  this  connection  between  grants  or  commissions 
ciai  docu.  to  an  individual,  and  the  correspondence  of  the  crown 
with  the  public  as  a  body.  The  gazette  is  not  at  com- 
mon law  evidence  of  the  grant  of  land  to  a  subject,  nor  of  the 
commissioning  of  an  officer  of  the  army ;  but  it  is  admissible  to 
prove  proclamations,  and  addresses  received  by  the  crown,  and 
other  matters  of  exclusively  public  importance,  and  as  to  which 
there  is  no  private  record  kept.  The  same  distinction  has  been 
recognized  in  the  United  States.^ 

§  541.  When  it  is  important  to  ascertain  whether  certain  in- 
Newspa-  formation  was  current  in  a  community  at  a  particular 
*1"ibfe  to  *'^™®»  ^^  ^  ^^  impute  knowledge  to  a  particular  person, 
impute  then  it  may  be  admissible  to  put  in  evidence  the  news- 
of  facu  to  papers  circulating  at  the  time  in  such  community  for 
^"*^'  the  purpose  of  showing  that  the  fact  in  question  was 

one  of  common  local  notoriety.^  And  the  same  course  is  taken 
when  the  object  is  to  prove  notice  of  dissolution  of  a  partnership, 
or  of  market  prices,  when  the  newspaper  containing  the  facts 
alleged  is  shown  to  have  been  likely  to  be  read  by,  or  its  con- 
tents familiar  to,  the  party  charged.® 

§  542.  Unless  to  charge  a  particular  party  with  matter  alleged 
Bat  not  to  have  been  inserted  by  him  in  a  newspaper ;  or  to 
fwother^  prove  notoriety  in  the  sense  already  stated ;  or  to  prove, 
purposes.  \yj  qJ^j  newspapers,  ancient  facts  not  otherwise  suscep- 
tible of  proof ;  newspapers  cannot  be  received  in  evidence.*  And 
when  the  object  is  to  charge  a  particular  advertisement  on  a 
particular  person  as  its  author,  it  is  necessary  to  produce  the 
original  manuscript.  It  is  only  when  the  latter  is  non-produci- 
ble that  the  printed  copy  can  be  received.^  So  far  as  concerns 
ordinary  events,  a  newspaper  cannot  be  recognized  as  evidence.® 
Thus  the  identity  or  history  of  a  person  cannot,  as  to  matters  of 
recent  occurrence,  which  can  be  otherwise  established,  be  proved 
by  a  newspaper  notice.'^ 

^  Whart.  on  Ev.  §  671.  *  Sweigart  v.  Lowmarter,  14  S.  & 

«  Whart.  on  Ev.  §  672.  R.  200. 

s  Ibid.  §§  673-4.  *  See  Ring  v.  Huntington,  1  Mill 

*  See  Whart.  on  Ev.  §  674  a.  (S.  C),  162. 

'  Fosgate  t;.  Herkimer  Man.  Co.  9 
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§  548.  It  has  been  held  not  enough,  in  order  to  bring  home  to 
a  party  knowledge  of  a  newspaper  notice,  to  show  that  Knowied^ 
the  newspaper  was  circulated  in  the  neighborhood  of  pl^r^If^ 
the  party's  residence.^  But  it  will  be  enough,  to  enable  p^y^d^^ 
the  newspaper  to  go  to  the  jury,  to  prove  that  it  was  ferentiaiiy. 
taken  by  the  party  on  whom  it  is  sought  to  prove  notice,^  or 
that  he  attended  habitually  a  reading  room  where  it  was  on  file, 
or  was  shown  in  some  way  to  have  been  familiar  with  the  paper.' 

Vn.  PICTURES  AND  PHOTOGRAPHS:  PLANS  AND  DIAGRAMS. 

§  544.  Of  persons  who  are  dead,  or  cannot  for  other  reasons 
be  produced  in  court,^  duly  authenticated  pictures,^  and  pictures 
photographs®  are  admissible  in  questions  of  pedigree  ^p£|*a^ 
and  identity ;  though  they  are  open  to  parol  explana-  admissible. 


'  Norwich  Nav.  Co.  v,  Theobald, 
M.  &  M.  158;  Kellogg  t;.  French,  15 
Gray,  S54. 

*  Godfrey  v.  Macaulay,  Pea.  Ad. 
Cas.  155,  n.;  Jenkiofl  v,  Blizard,  1 
Stark.  419;  Hart  v.  Alexander,  2  M.  & 
W.  484;  Leeson  v.  Holt,  1  Stark.  186. 

*  Whart.  on  Ev.  §  675. 

*  As  to  inspection  see  supra,  §  811. 

*  Camoys  Peerage  case,  6  CI.  &  F. 
801. 

«  Whart.  &  St  Med.  Jur.  ii  §  128; 
Kuloff  17.  People,  45  N.  Y.  215;  S.  C, 
5  Lansing,  261;  Udderzook's  case,  76 
Penu.  St.  840;  S.  C,  Whart.  on  Horn. 
Appendix ;  Shaible  v.  Ins.  Co.  9  Phila. 
186;  aff.  1  Weekly  Notes,  369;  Bea- 
vers V.  State,  58  Ind.  580;  Luke  v. 
Calhoun  Co.  52  Ala.  115. 

See  Beers  v.  Jack  man,  108  Mass. 
192,  ruling  that  evidence  of  similar- 
ity was  inadmissible  in  bastardy  suits. 

As  to  the  secondary  character  of 
photographs  see  supra,  §  175. 

The  admission  of  photographs,  as 
a  means  of  identification,  is  thus  dis- 
cussed by  a  learned  judge  of  the  Su- 
preme Court  of  Pennsylvania:  — 

'*  All  the  bills  of  exceptions,  except 
one,  relate  to  this  question  of  identity^ 
the  most  material  being  those  relating 


to  the  use  of  a  photograph  of  Goss. 
This  photograph,  taken  in  Baltimore, 
on  the  same  plate  with  a  gentleman 
named  Langley,  was  clearly  proved 
by  him,  and  also  by  the  artist  who 
took  it.  Many  objections  were  made 
to  the  use  of  this  photograph,  the 
chief  being  to  the  admission  of  it  to 
identify  Wilson  as  Goss;  the  prison- 
er's counsel  regarding  this  use  of  it  as 
certainly  incompetent.  That  a  por- 
trait or  a  miniature  painted  from  life, 
and  proved  to  resemble  the  person, 
may  be  used  to  identify  liim,  cannot 
be  doubted,  though,  like  all  other  evi- 
dences of  identity,  it  is  open  to  dis- 
proof or  doubt,  and  must  be  deter- 
mined by  the  jury.  There  seems  to 
be  no  reason  why  a  photograph, 
proved  to  be  taken  from  life,  and  to 
resemble  the  person  photographed, 
should  not  fill  the  same  measure  of 
evidence.  It  is  true,  the  photographs 
we  see  are  not  the  original  likenesses ; 
their  lines  are  not  traced  by  the  hand 
of  the  artist,  nor  can  the  artist  be 
called  to  testify  that  he  faithfully 
limned  the  portrait  They  are  but 
paper  copies  taken  from  the  original 
plate,  called  the  negative,  made  sensi- 
tive by  chemicalB,  and  printed  by  the 
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tion.  Photx^raphs  of  places  may,  in  like  manner,  be  admitted 
when  relevant ;  ^  though  the  impression  they  give  of  depths  and 
distances  may  require  to  be  corrected  aliunde  by  measurement.^ 
Such  photographs,  also,  must  be  verified  by  proof  that  they  are 
true  representations  before  they  can  be  admitted  by  the  court.' 
Photographs  of  handwriting  are  in  like  manner  admissible  ;  ^ 
though  in  cases  inyolyiug  delicate  questions  of  identity  of  hands, 
a  photograph  should  not  be  relied  on  without  investigating  the 
refractive  power  of  the  lens,  the  angle  at  which  the  original  was 
inclined  to  the  sensitive  plane,  the  accuracy  of  the  focusing, 
and  the  skill  of  the  operator.*^    Photographs  may  also  be  received 

sunlight  through  the  camera.  It  is  duce  the  images  of  outward  forms 
the  result  of  art,  guided  by  certain  upon  the  retina  through  the  lenses  of 
principles  of  science.  the  eye.  The  process  has  become  one 
**  In  the  case  before  us,  such  a  pbo-  in  general  use,  so  common  that  we 
tograph  of  the  man  Goes  was  pre-  cannot  refuse  to  take  judicial  cogni- 
sented  to  a  witness  who  had  never  zance  of  it  as  a  proper  means  of  pro- 
seen  him,  so  far  as  he  knew,  but  had  ducing  correct  likenesses."  Agnew, 
seen  a  man  known  as  Wilson.  The  C.  J.,  Udderzook  v.  Com.  76  Penn. 
purpose  was  to  show  that  Goss  and  St.  852,  858. 

Wilson  were  one  and  the  same  person.  ^  Blair  v.  Pelham,  118  Mass.  420; 

It  is  evident  that  the  competency  of  Cozzens  v.    Higgins,  1  Abb.  (N.  Y.) 

the  evidence  in  such  a  case  depends  App.  451;  Church  v.  Milwaukee,  81 

on  the  reliability  of  the  photograph  as  Wis.  512, 

a  work  of  art,  and  this,  in  the  case  '  Tichborne    Trial,    Cockburn,  C. 

before  us,  in  which  no  proof  was  made,  J.,  Charge,  ii.  640.     See  article  in  20 

by  experts,  of   this   reliability,  must  Alb.  L.  J.  4. 

depend  upon  the  judicial  cognizance  *  Marcy  v.  Barnes,  16  Gray,  161; 
we  may  take  of  photographs,  as  an  Hollenbeck  v.  Rowley,  8  Allen,  4 73; 
established  means  of  producing  a  cor-  Com.  v.  Coe,  115  Mass.  481;  Walker 
rect  likeness.  The  Daguerrean  proc-  v.  Curtis,  116  Mass.  98;  Blair  v.  Pel- 
ess  was  first  given  to  the  world  in  ham,  118  Mass.  420;  Ruloff  o.  People, 
1839.     It  was  soon  followed  by  pho-  45  N.  Y.  215. 

tography,  of  which  we  have  had  near-  *  Marcy  v.  Barnes,  16  Gray,  161. 
ly  a  generation's  experience.  It  has  Infra,  §  561.  See  Robinson  v.  Man- 
become  a  customary  and  a  common  dell,  cited  supra,  §  10. 
mode  of  taking  and  preserving  views,  ^  Taylor  Will  case,  10  Abb.  N.  Y. 
as  well  as  the  likenesses  of  persons,  Pr.  N.  S.  800;  Tome  v.  R.  R.  89  Md. 
and  has  obtained  universal  assent  to  86.  See  Daly  v.  Maguire,  6  Blatch. 
the  correctness  of  its  delineations.  187;  Foster's  Will  case.  84  Mich.  21; 
We  know  that  its  principles  are  de-  Ebom  v.  Zimpelman,  47  Tex.  503; 
rived  from  science;  that  the  images  Robinson  v.  Mandell,  Pamph.  R.  683 
on  the  plate,  made  by  the  rays  of  light  (Boston,  1868),  gives  some  curious 
through  the  camera,  are  dependent  testimony  as  to  inaccuracy  of  photo- 
on  the  same  general  laws  which  pro-  graphs  of  writings. 
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of  records  which  cannot  be  brought  into  court.^     Engravings  of 

scientific  results  may,  it  seems,  be  admitted  to  illustrate  an  ar- 
gument.^ But  as  to  all  forms  of  pictorial  or  photographic  repre- 
sentation, whether  the  representation  is  correct  must  be  deter- 
mined by  the  court  before  it  can  be  received  ;  and  the  ruling  of 
the  court  below  in  this  respect  is  not,  it  is  said  in  Massachusetts, 
open  to  exception  in  error.* 

•  See  Stephens,  in  re,L.  R.  9  C.P.  1869,  under  the  Nautical  Almanac 
187;  Daly  v.  Maguire,  6  Blatch.  187;  Office,  and  otherwise  an  expert  in 
Leathers  v.  Wrecking  Co.  2  Wood,  photography,  was  produced,  and  de- 
682.     Supra,  §  1 75.  posed  to  having  prepared  sections  of 

•  Ordway  ».  Haynes,  60  N.  H.  169.  both  rarieties  of  bread  of  exactly  equal 

•  "  A  plan  or  picture,  whether  thickness,  and  to  having  made  micro- 
made  by  hand  of  man,  or  by  photog-  scopic  or  highly  enlarged  photographs 
raphy,  is  admissible  in  evidence,  if  of  the  same,  under  identical  condi- 
verified  by  proof  that  it  is  a  true  rep-  tions.  The  original  negatives  of  these, 
resentation  of  the  subject,  to  assist  and  also  positive  prints  from  the  same, 
the  jury  in  understanding  the  case,  were  received  and  filed  as  exhibits. 
Marcy  v.  Barnes,  16  Gray,  161 ;  Hoi-  •*  In  the  case  of  H.  D.  Cone  v,  Por- 
lenbeck  v.  Rowley,  8  Allen,  478;  Coz-  ter  k  Bambridge,  a  question  being 
zens  V.  Higgins,  1  Abbott  (N.  Y.),  raised  as  to  the  identity  in  character 
461;  Ruloff  V.  People,  46  N.  T.  213;  in  embossed  lines  on  writing  paper 
Udderzook  v.  Com.  76  Penn.  St.  840;  claimed  to  infringe  a  patent  for  such 
Church  V,  Milwaukee,  81  Wis.  612.  lines  when  made  of  an  *ogee'  form, 
Whether  it  is  sufficiently  verified  is  a  the  same  expert  above  named  was 
preliminary  question  of  fact,  to  be  produced,  and  deposed  to  having  pre- 
decided  by  the  judge  presiding  at  pared  slips  of  each  variety  of  paper 
the  trial,  and  not  open  to  exception,  under  consideration,  attaching  the 
Com.  17.  Coe,  116  Mass.  481,  606.''  same  side  by  side  in  the  four  posi- 
Walker  t^.  Curtis,  116  Mass.  98.  tions,  which  would  give  every  possible 

In  illustration  of  the  use  of  pho-  variety  to  the  arrangement  of  light 
tography,  in  connection  with  the  pro-  and  shade  in  the  experiment,  and 
duction  of  evidence,  the  following  then  making  photographs  of  the  en- 
cases, for  which  I  am  indebted  to  an  tire  sheet,  or  card,  with  a  very  oblique 
eminent  scientist,  will  be  of  value.  illumination. 

**  In  the  case  of  the  Rumford  Chem-  '*  By  this  means   the  variations  of 

ical  Works  v,  Uecker,  1 1  Blatch.  662,  surface   in   the  embossed   lines  was 

the  question  was  raised  as  to  the  rela-  strongly  marked  by  light  and  shade, 

live  porosity  of  bread  made  with  yeast  and  the  identity  or  difference  of  the 

in  the  usual  manner,  and  that  prepared  various  samples  clearly  shown, 

with  the  baking  powder  of  the  com-  *<  In  the  case  of  Funcke  v.  New  York 

plainants.      Evidence  was  introduced  Mutual  Life  Insurance  Co.,  in  1876, 

by  defendants  as  follows :   President  in  the  Superior  Court  of  New  York 

Henry  Morton,  of  the  Stevens  Inst,  city,  a  question  arose  as  to  the  altera- 

of  Technology,  Hoboken,  N.  J.,  who  tion  of  a  check  from  $100  to  $1,600. 

organized    the    photographic   obser-  The  alteration  had  been  confessed  by 

▼ations  of  the  eclipse  of  7th  August,  a  notorious  forger,  who  had  been  em- 
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§  545.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  X. 

§  545.  We  have  already  had  occasion  to  observe,^  that  parol 
And  BO  of  G^dence  maybe  received  of  buildings,  monuments,  and 
pluiB  and  other  objects  which  cannot  be  broufi^ht  into  court.  For 
this  purpose,  authenticated  plans  or  diagrams  of  the 
loeu8  in  quo  are  admissible.'  But  such  a  plan  ought  not  to  con- 
tain any  references  to  matters  before  the  court,  when  such  mat- 
ters were  not  existing  when  the  survey  was  made.' 

ployed  to  make  it,  bat  who  was  under  the  Supreme  Coart  Circuit,  New  York, 
sentence  for  another  offence.  Photo-  on  Friday,  June  2,  1876.  The  qaes- 
graphs  were  exhibited,  showing  de-  tion  at  issue  was,  whether  the  certifi- 
cided  traces  of  the  original  writing,  es-  cation  of  a  check,  purporting  to  have 
pecially  of*  the  word  '  One,'  under  the  been  made  hy  the  teller  of  the  bank 
newly  written  '  Fifteen.*  It  was  ob-  on  which  it  was  drawn,  was  genuine, 
jected  that  these  traces  of  the  orig-  or  a  forgery.  The  teller  swore  that  it 
inal  writing,  which  were  not  yisible  was  not  his  certificate,  and  several  ex- 
on  the  check  itself,  were  also  invisible  perts  pronounced  the  signature  a  f erg- 
on certain  of  the  photographs.  It  has  ery;  while  other  experts,  called  bjr 
been  suggested  to  us  by  President  the  holder  of  the  check,  were  equally 
Morton,  that  this  was  probably  due  to  positive  that  the  signature  was  gen- 
a  too  long  exposure  of  the  negatives  uine.  Thereupon  the  court-room  was 
not  showing  the  traces.  The  ink,  darkened,  and 'Prof.  Combs,' with  the 
which  had  been  obliterated  by  the  use  aid  of  a  calcium  light  magic  lantern, 
of  dilute  sulphuric  acid  and  hypochlo-  threw  an  image,  from  a  photographic 
ride  of  soda  (Labaraque's  solution),  negative,  of  the  check  in  question, 
had  left  only  a  very  faint  trace  of  ox-  npon  the  wall,  to  show  that  the  writ- 
ide  of  iron,  which,  by  reason  of  its  ing  was  free  and  flowing,  and  not  the 
yellow  color,  would  have  a  special  ab-  labored  and  retouched  signature, 
Borbing  power  for  the  actinic  or  photo-  which  is  the  usual  accompaniment  of 
graphic  rays,  but  yet  even  in  this  re-  forgeries,  and  which  some  of  the  ex- 
gard  the  difference  between  this  rem-  perts  insisted  appeared  in  this  case, 
nant  of  the  ink  and  the  white  paper  This  exhibit  seems  to  have  had  the 
was  very  slight,  and  if  the  exposure  desired  effect,  as  the  jury  found  that 
was  at  all  too  long,  even  the  yellow  the  signature  was  genuine."  See  in- 
traces  reflected  light  enough  to  render  frftf  §  561. 
the  negative  film  opaque.  It  was  ^  Supra,  §  168. 
therefore  necessary  that  just  time  *  Jones  v.  Tarleton,  9  M.  &  W.84; 
enough  should  be  given  to  allow  the  R.  v.  Fursey,  6  C.  &  P.  84 ;  Wood  w. 
white  paper  to  produce  its  effect,  when  Willard,  86  Vt.  81 ;  Blair  v.  Pelham, 
the  slightly  yellow  parts  would  be  dis-  118  Mass.  420;  Stuart  v.  Binsse,  10 
tinguishable  by  their  inferior  action."  Bosw.  (N.  Y.)  436 ;  Vilas  v.  Reynolds, 

The  following  is  from  the  Albany  6  Wis.  214;  Shook  v.  Pate,  50  Ala. 

Law  Journal  of  June  10,  1876 : —  91;  Gavignan  v.  State,  55  Miss.  533. 

'<  A  novel  application  of  the  art  of  See  several  instances  given  in  Bemis's 

photography  was  made  in  a  case  on  Webster  Trial, 

trial  before  Mr.  Justice  Dykman,  in  *  B.  o.  Mitchell,  6  Cox  C.  C.  82. 
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CHAP.  X.]  PROOF  OF  DOCUMENTS.  [§  549. 


Vin.  PROOF   OF  DOCUMENTS. 

§  546.  The  burden  of  proving  the  due  execution  of  a  docu- 
ment lies  on  the  party  seeking  to  put  it  in  evidence.^     When  of- 
fered for  a  collateral  purpose,  s,  primd  facie  pi:oof  of  ex- 
ecution  is  sufficient.^    Execution  may  be  proved  by  the   to  be 
admission  of  the  party,  unless  such  proof  is  required  by   pai^    ^ 
law  to  be  by  subscribing  witnesses.^    Whether  an  ad-  °^®"°fif* 
mission  can  prove  the  contents  of  a  paper  is  elsewhere  discussed.^ 

§  547.  It   is  noticed  elsewhere  that  the  handwriting  of  at- 
testing witnesses,  after  the  lapse  of  thirty  years,  need  Documents 
not  be  proved.*     The  same  rule  is  applied  to  ancient  ylSn^oid^ 
documents    unattested   by  witnesses,   and  which  are  ^^^ 
taken  from  proper  depositaries.^  Beivee. 

§  548.  Where,  for  the  purposes  of  verification,  it  is  important 
to  go  back  beyond  thirty  years,  a  person  who  is  familiar  such  docu- 
(from  having  had  occasion  to  examine  old  deeds  and  be  yerme? 
other  papers  indisputably  traceable  to  the  party  whose  ^y  ©^cpert*. 
signature  is  contested)  with  the  handwriting  in  question  may  be 
permitted  to  testify  as  to  the  genuineness  of  a  document.^ 

§  549.  Though  the  testimony  of  the  alleged  writer  is  of  much 
value  in  determining  the  genuineness  of  a  writing  im-   3^^^^^^ 
puted  to  him,^  it  is  not  necessarily,  even  supposing  him  |°9  may 
to  be  free  from  bias,  the  strongest  producible.®    I  may  by  the 

1         i_      •  ..,  .J  i«      1        J  writer  him- 

remember  having  written  or  signed  a  particular  docu-  self,  or  hia 
ment,  and  this  recollection,  taken  in  connection  with  •<^°"»^o«»- 
my  recognition  of  my  own  signature,  forms  strong  evidence. 

^  Supra,  $§319  et  seq.;  Whart  on  ^  See  Com.o.  Taylor,  5  Cash.  605; 

£y.  §  680.  State  v.  Hooper,  2  Bailey,  214.     See, 

*  Means  v.  Means,  7  Rich.  588.  generally,  supra,  §§  160,  860. 

*  Wright  V,  Wood,  28  Penn.  St.  For  a  discussion  of  the  presumption 
120;  Powell  V.  Adams,  9  Mo.  758.  In-  of  continuance  of  indiyiduality  in 
fra,  §  687.    See  Whart  on  £v.  §  1095.  handwriting  see  1  Criminal  Law  Mag. 

«  Infra,  §  684.  88  et  seq.    Infra,  §  845. 

*  See  supra,  §  190.  *  In  the  trial  of  Cars  well  at  GUs- 

*  Whart.  on  £v.  §  547.  gow,  in  May,  1791,  for  the  forgery  of 
^  Fitzwalter  Peerage  case,  10  CI.  &    bank  notes,  one  of  the  banker's  clerks, 

F.  198;  Jackson  v.  Brooks,  8  Wend,  whose  name  was  on  the  forged  note, 

426 ;  Sweigart  v.  Richards,  8  Penn.  St.  swore  distinctly  that  it  was  his  hand- 

486 ;  Cantey  o.    Piatt,   2    McGord,  writing,  while  he  spoke  hesitatingly 

260;  Smith  v,  Rankin,  20  111.  14.  See  with  regard  to  his  genuine  subscrip- 

infra,  §  847.  tion.    Wills  on  Cir.  £v.  112. 
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§  650.]  EVIDEMOE  IN  CBIM1NAL  CASES.  [CHAP.  X. 

But  it  by  no  means  follows  that  I  am  the  person  most  able  to 
distinguish  my  own  writing  from  a  skilful  forgery.  Those  who 
are  experts  in  respect  to  handwriting  are  able  to  obsenre  delicate 
shades  which  may  be  imperceptible  to  me,  and  to  apply  tests  of 
which  I  may  be  ignorant.  So  a  rude  penman  may  be  unable  to 
frame  his  signature  in  such  a  way  as  to  present  to  him  any  posi- 
tive difiEerentia.  At  the  same  time,  the  belief  of  persons  accus- 
tomed to  use  their  pens  with  ordinary  frequency,  as  to  the  gen- 
uineness of  their  signature,  is  entitled  to  great  consideration  ;  ^ 
and  it  is  one  of  the  benefits  of  the  late  statutes  making  parties 
witnesses,  that  the  testimony  of  parties  to  their  own  signature 
can  now  be  obtained  by  the  ordinary  common  law  processes.' 
Much  less  weight,  however,  belongs  to  the  casual,,  extra-judicial 
admission  of  a  person  that  a  eertain  writing  is  his.  To  make 
such  admission  receivable,  it  must  appear  that  the  writing  was 
shown  to  him  ;  and  even  then  he  may  show  that  his  admission 
was  founded  on  mistake.  But,  in  any  view,  such  admission  is 
primd  fade  evidence,*  and  on  indictments  for  libel  is  admissible 
to  prove  complicity  of  the  defendant  in  a  libellous  publication.^ 

§  550.  In  England,  by  statute,  a  person  whose  handwriting  is 
Party  may  in  dispute  may  be  called  upon  by  the  judge  to  write 
npon  to*^  in  his  presence,  and  such  writing  may  be  compared 
write.  Yr\\^  the  writing  in  litigation.^    In  this  country  simi- 

lar statutes  have  been  adopted.  No  doubt  occasional  advantages 
may  flow  from  the  application  of  this  test.^  To  such  evidence, 
however,  it  may  be  objected  that  a  person  who  is  called  upon  to 
write,  in  a  court-house,  a  piece  for  judicial  inspection,  may  have 
strong  motives  to  modify  his  usual  style  of  writing,  and  in  any 
view,  such  writing  would  be  likely  to  be  more  formal  and  regular 
than  a  current  business  hand,  and  to  perplex  rather  than  con- 
vince experts.^    Nor  should  it  be  forgotten  that  nervousness,  at 

1  Bank  cases,  B.  &  B.  378;  B.  v.  '  See  Devine  v,  Wilson,  10  Moore 

Newland,   2  East  P.  C.   1001-2;   1  P.  C.  502;  Cobbett  o.  Kilminster,  4 

Leach,  Sll.  F.  &  F.  490. 

^  See  infra,  §  550.  *  See  Chandler  o.  Le   Barron,  45 

•  Whart.  on  £▼.  §  725.    Infra,  §§  Me.  534. 

630,  684.     See  EUunmond  v.  Yarian,  ^  As  refusing  to  permit  a  party  to 

54  N.  Y.  400.  write  a  paper  in  court  as  a  basis  for 

*  See  Whart  Crim.  Law,  8th  ed.  §  comparison  see  Williams  9.  State,  61 
1623.  Ala.  33. 
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OHAP.  X.]  PROOF  OP  HANDWRITING.  [§  551, 

8uch  a  moment,  may  Bubdae  in  the  writing  its  usaal  cbaracter- 
iatics.  At  the  same  time,  on  cross-examination  of  a  witness  who 
has  denied  his  signature,  such  a  practice  is  proper  and  efficient, 
though  it  could  not  be  compelled  when  the  witness  sets  up  his 
privil^e  in  respect  to  self-crimination.^  Neither  should  a  party 
be  permitted  to  manufacture  evidence  for  himself  by  writing 
his  name  as  a  basis  for  a  comparison  of  hands  by  a  jury.^ 

Evidence  of  handwriting  by  another  is  in  no  sense  secondary 
to  evidence  of  such  handwriting  by  the  writer  himself.^ 

§  550  a.  That  a  witness  saw  the  party  charged  write  the  par- 
ticular document  is  sometimes  called  direct  proof.  But  witness  to 
it  is  not  direct  proof.  It  depends,  for  credibility,  on  "S'^'"^* 
two  conditions.  In  the  first  place,  the  witness  must  have  been 
capable  of  accurately  and  honestly  observing,  and  of  accurately 
and  honestly  narrating.^  In  the  second  place,  the  identity  of  the 
party  charged  and  that  of  the  document  must  be  shown  beyond 
reasonable  doubt.  Of  course,  when  the  witness  formally  attests 
a  document,  doubts  as  to  the  identity  of  the  document  are  much 
reduced.  But  in  this,  as  in  all  other  cases  of  what  is  called 
'^  direct "  testimony,  so  far  as  such  testimony  depends  upon  the 
statement  of  a  single  witness  as  to  what  he  saw,  the  risk  of  per- 
jury as  well  as  of  mistake  must  be  kept  m  mind. 

§  551.  It  does  not  follow  that  because  I  have  seen  a  person 
write  I  am  able  subsequently  to  identify  his  writing  on  Seeing  a 
documents  which  I  have  never  previously  seen.  I  may  wrUeVai. 
see  a  person  write  several  times  without  becoming  by  Jj^^  to'"'" 
any  means  as  familiar  with  his  handwriting  as  I  would  8p«*>tMto 
be  by  maintaining  with  him  a  protracted  correspond-  in^" 
ence.     I  may  watch  him  but  listlessly,  or  at  a  distance,  as  one 

1  <<  There  are  cases  to  the  effect  Taylor  on  Evidence,  §  1669."    Ames, 

that,  where  a  witness  has  denied  his  J.,  Eling  t;.  Donahue,  110  Mass.  155. 

signature  to  a  document,  he  may  be  '  King  v,  Donahue,  110  Mass.  155; 

called  upon,  in  cross-examination,  to  but  see  Roe  v.  Roe,  40  N.  Y.  Sup. 

write  his  name  in  open  court,  in  order  Ct.  1. 

that  the  jury  may  compare  such  writ-  *  R.  v.  Hazy,  2  C.  &  P.  458 ;  R.  t;. 

ing  with  the  controverted  signature;  Hurley,  2  M.  ScRob.  473;  R.  v,  Ben- 

bttt  this  is  merely  as  a  part  of  the  son,  2  Camp.  508;  Smith  t;.  Prescott, 

cross-examination,  and  for  the  purpose  17  Me.  277;  Ainsworth  v.  Greenlee, 

of  contradicting  the  witness.    Doe  v»  1  Hawks,  190;  McGaskle  v.  Amarine, 

Wilson,    10  Moore  P.   C.  602,  580;  12  Ala.  17.     Supra,  §§  160,  860. 

Chandler  t;.  Le  Barron,  45  Me.  584;  *  See  supra,  §§  869-875. 

447 


§  551.]  EVirfiNCB  IN  CRIMINAL  CASES.  [CHAP.  Z. 

clerk  may  do  another  in  a  coanting-room,  without  mastering  the 
peculiarities  of  his  penmanship.  Still,  with  all  these  qualifica- 
tions, the  ^^  presumption  ex  vmu  ieriptianis^^*  as  Mr.  Bentham  calls 
it,^  not  only  lends  to  such  testimony  much  weight,  but  makes  it 
technically  primary.'  It  has,  however,  been  said  that  sach 
knowledge  of  handwriting,  in  cases  where  forgery  is  charged, 
must  be  before  the  commencement  of  the  suit ;  for  it  is  ai^ed 
that  after  a  suit  involving  forgery  has  been  instituted,  a  party  is 
under  too  great  a  temptation  to  make  evidence  for  himself  to 
justify  dependence  on  his  samples  of  his  penmanship.  But  this 
reasoning,  as  giving  an  absolute  rule  as  to  time,  cannot  now  pre- 
vail in  those  States  in  which  by  statute  interest  is  for  the  jury 
and  not  for  the  court,  and  parties  are  admitted  to  testify  on  their 
own  behalf.  Nor,  on  principle,  can  it  be  admitted  as  an  inflex- 
ible test  that  evidence  which  a  party  has  the  opportunity  of 
moulding  in  his  own  interests  is  to  be  ruled  out.  If  all  such 
evidence  is  to  be  excluded,  comparatively  little  evidence  could  be 
let  in.'  At  the  same  time,  as  has  been  well  observed,^  the 
knowledge  must  not  have  been  acquired  or  communicated  with 
a  view  to  the  specific  occasion  on  which  the  proof  is  offered.^ 
Thus  where,  on  an  indictment  for  sending  a  threatening  letter, 
the  only  witness  called  to  prove  that  the  letter  was  in  the  hand- 
writing of  the  accused  was  a  policeman,  who,  after  the  letter 
had  been  received  and  suspicions  aroused,  was  sent  by  his  in- 
spector to  the  accused  to  pay  him  some  money  and  procure  a 
receipt,  in  order  thus  to  obtain  a  knowledge  of  his  handwriting 
by  seeing  him  write ;  his  evidence  was  rejected,  by  Maule,  J., 
on  the  ground,  that  ^'Knowledge  obtained  for  such  a  specific 
purpose  and  under  such  a  bias  is  not  such  as  to  make  a  man  ad- 
missible as  a  qiuisi  expert  witness."  * 

^  Jud.  £y.  iii.  598.  For  other  cases  see  Whart.  on  Ey.  § 

«  R.  t7.  Tooke,  25  How.  St  Tr.  71 ;  707.    Inf.  §  846. 

R.  V.  Hensey,    2  Ld.  Ken.   S66;    1  •  See  Beid  v.  State,  20  6a.  681. 

Burr.  642 ;  U.  S.  v,  Prout,  4  Granch  «  Best's  Ev.  §  236. 

C.  C.  SOI ;  Hartung  v.  People,  4  Park.  '  See  the  judgments  of  Patteson 

C.  B.  319;  Com.  v.  Smith,  6   S.  &  and  Coleridge,  JJ.,  in  Doe  d.  Mudd 

B.   568;  State  v.  Hess,  5   Ohio,  7;  o.  Suckermore,  5  Ad.  &  £1.  70S;  S. 

State  V.  Stalmaker,  2  Brev.  1;  State  P.,  Keith  v.  Lothrop,  10  Cush.  453; 

V.  Anderson,  2  Bailey,  565 ;  Strong  o.  and  infra,  §  558.     See  also  Doe  v. 

Brewer,  17  Ala.  706  (case  of  a  mark);  Newton,  5  Ad.  &  El.  514. 

Haynie  v.  State,   2   Tex.   Ap.  168.  *  B.  v.  Crouch,  4  Cox  C.C.  163* 
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CHAP.  X.]  PROOF  OF  HANDWRITING.  [§  552. 

§  552.  Not  only,  therefore,  must  we  conclude  that  knowledge 
of  handwriting  obtained  exclusively  by  correspondence   ^j^negg 
is  not  secondary  to  knowledge  obtained  by  seeing  the  familiar 
party  write,  but  we  must  hold  that  knowledge  obtained  otLT 

-  1        J       ...         i_      I  J  .  ,.         handwrit* 

of  handwriting  by  long  correspondence,  or  by  contm-  ing  may 
nous  business  association  with  a  party  («.  g.  as  in  the  ^^^^  *^ 
case  of  bank  teller  with  depositor),  is  entitled,  when  the  witness 
is  experienced  and  reliable,  to  peculiar  credit ;  and  eminently 
is  this  the  case  when  the  witness  has,  in  prior  transactions,  staked 
much  on  the  knowledge  which  he  is  called  on  to  attest,  though 
he  may  never  have  seen  the  party  write.^  It  is  sufficient  to 
admit  such  evidence  that  there  is  an  acknowledgment,  express 
or  implied,  by  the  party  writings  of  the  writings  from  which  the 
opinion  of  the  witness  is  drawn.^  If,  for  instance,  W.  writes  to 
P.  by  post,  to  P.'s  usual  address,  and  an  answer,  purporting 
to  come  from  P.,  is  received  by  W.  by  post,  this,  if  the  corre- 
spondence continues,  raises  a  presumption  that  P.'s  letter  is 
genuine,  and  thus  enables  W.  to  take  it  as  the  basis  of  his 
opinion  as  to  P.'s  handwriting,^  To  notice  another  illustration : 
persons  familiar  with  the  signature  of  the  officers  of  the  bank  to 
bank  notes,  such  notes  being  proved  to  be  treated  by  the  bank 
as  good,  may  be  permitted  to  prove  such  signatures,  although 
they  were  not  personally  acquainted  with  the  writers.^  On  the 
other  hand,  the  testimony  of  a  person,  not  an  expert,  familiar 
with  the  writing  of  a  person  charged  with  forgery,  that  the  de- 
fendant did  not  commit  a  particular  forgery,  has  been  held  in- 
admiBsibW  though  this  ruling  may  be  gravely  questioned.' 

^  See  supra,  §  548,  as  to  such  ac-  ^  State  v.  Carr,  6  N.  H.  367;  Am- 

quaintance  with  ancient  writings.  herst  Bank  o.  Root,  2  Met.  522;  State 

>  R.  V.  Slaney,  6  C.  &  P.  218;  Doe  o.   Stalmaker,   2  Brev.   1  ;   State  v. 

V.  Sackermore,  5  A.  &  £.  781;  S.  C,  Candler,   3    Hawks,   898;    Allen   v. 

2  N.  &  P.  46;  U.  S.  V.  Keen,  1  Mc-  State,  8  Humph.  867.    See  Amherst 

Lean,  429;   U.  S.  v.   8109  Gases  of  Bank  v.  Root,  2  Met.  622;  Wilson  v. 

Champagne,  1  Ben.  241 ;  Hammond's  Betts,  4  Denio,  201 ;  Bank  of  the  Com* 

case,  2  Greenl.  88 ;  State  v.  Hopkins,  v.  Mudgett,  44  N.  Y.  514;  Johnson  v. 

50  Vt.  816;  Com.  v.  Peck,  1   Met.  Daveme,  19  Johns.  184;  Donaghoe  v. 

428;  Com.  v.  Carey,  2  Pick.  47;  U.  People,  6  Parker  C.  R.  120;  Hess  v. 

S.  V.  Simpson,  8  Penn.  487;  State  v.  State,  5  Ohio,  5;  Sill  v.  Reese,  47  Cal. 

Spence,  2  Harring.  848.   Infra,  §  845.  294. 

*  Carey  V.  Pitt,  Pea.  Add.  Cas.  180;  *  Burress  v.  Com.   27   Grat.   984* 

Gould  v.  Jones,  1  W.  Bl.  884  ;  and  Infra,  §  562. 

other  cases  cited  Whart  on  £y.  §  708.  *  Infra,  §  559. 
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§  558.]  EVIDENGE  IN  CBIinNAL  GASES.  [CHAP.  X. 

It  is  a  prerequisite  to  the  admission  of  such  proof  that  the 
writings  from  which  the  witness  has  drawn  his  knowledge  should 
be  genuine.^  It  will  not  be  enough  that  the  witness  obtains  his 
knowledge  from  letters  whose  genuineness  is  in  dispute.^  It  may 
be  added  that  this  kind  of  testimony  is  not  excludcKl,  as  has  been 
already  noticed,  by  the  fact  that  the  writer  of  the  instrument  is 
himself  in  court,  and  could  be  called.' 

§  553.  A  witness  called  to  testify  as  to  handwriting,  and  who 
Burden  on  establishes  a  primd  facie  case  of  acquaintance  with  the 
p«ri^  to  handwriting  of  the  person  whose  signature  is  in  dispute, 
■how  wit-  ^iii  i^  admitted  by  the  court  to  testify,*  though  before 
competent,  his  admission  he  may  be  cross-examined  as  to  his  op- 
portunities, so  that  his  qualifications  may  be  tested  by  the  court.^ 
It  is  not  necessary  that  the  witness  should  swear  to  an  actual 
belief  in  the  genuineness  of  a  writing.  It  is  enough  if  he  states 
his  opinion  as  to  such  genuineness.^  Lord  Eenyon  went  so  far 
as  to  hold  that  it  was  admissible  for  a  witness  to  testify  merely 
that  the  contested  writing  was  like  the  handwriting  of  the  party 
to  whom  it  is  charged ;  ^  and  though  this  has  been  doubted  by 
Lord  Eldon,^  yet  it  is  hard  to  say  why  the  value  of  such  testi- 
mony is  not  as  much  for  the  jury  as  for  the  court.^ 

^  Doe  V.  Suckermore,  6  A.  &  E.  wick  v.  Wood,  8  Jones  (N.  C),  806 ; 

781,  by  Patterson,   J.;    Cochran  v.  Henderson  v.  Bank,  11  Ala.  855. 

Butterfield,  18  N.  H.  115;  McKeone  «  See  Rogers  v.  Ritter,  12  Wall. 

V.  Barnes,   108  Mass.  344;  Com.  i>.  817;  Slay  maker  v.  Wilson,  1  Penn.  B. 

Coe,  115  Mass.  481;  Cunningham  v,  216. 

Bank,  21  Wend.  557;  Boyle  v.  Col-  *  Watson  v.  Brewster,  1  Penn.  St. 

man,  18  Barb.  42;  Magie  v.  Osborn,  881;  Shitler  v.  Bremer,  28  Penn.  St. 

1  Robt.  (N.  Y.)  689.  418 ;  Clark  v.  Freeman,  25  Penn.  St. 

^  Nat.  Un.  Bk.  v.  Marsh,  46  Vt.  188;  Fash  v.  Blake,  88  HI.  868;  and 

448 ;  Goldsmith  v.  Bane,  8  Halst.  87;  see  Utica  Ins.  Co.  o.  Badger,  3  Wend. 

McKonkey  v.  Gay  lord,   1   Jones  L.  102.    See  supra,  §  462. 

(N.  C.)  94.      See  R.  v.  Benson,   2  ^  Garrells  v.  Alexander,  4  Esp.  87, 

Camp.  508.  approved  by  Lord  Wynford.  See  2  Ph. 

*  Supra,  §§  160,  860,  551;  Smith  o.  £v.  249,  n.  2.  As  to  cross-examina- 
Prescott,  17  Me.  277;  Ainsworth  v.  tion,  see  Whart.  on  £y.  §§  581  et  $€q. 
Greenlee,  1  Hawks,  190;  Pomeroy  i^.  >  Eagleton  v.  Kingston,  8  Ves.  476. 
Golly,  Ga.  Dec.  pt.  i.  26 ;  McCaskle  See  also  Cruise  v.  Clancy,  8  Irish  £q. 
V.  Amarine,  12  Ala.  17.  552;  Taylor  v.  Sutherland,  24  Penn. 

*  Goodhue  v.  Bartlett,  5  McLean,  St.  888;  Taylor's  Ey.  §  1666. 
186;  Moody  v.  Rowell,  17  Pick.  490;  •  See  Benth.  Jud.  Ev.  iii.  599. 
Whittier  v.  Gould,  8  Watts,  485;  Bar- 
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CHAP.  X.]  PROOF  OP  HANDWRITING.  [§  665. 

§  664.  A  witness  may,  on  cros&iexamination,  be  tested  by  put- 
ting to  him  other  writings,  not  admitted  in  evidence   q^  ^^,^ 
in  the  case,  and  asking  him  whether  such  writings  are  ^^^^' 
in  the  same  hand  with  that  in  litigation.^     The  ten-  pess  mav 

,  ,  ,  be  tested 

dency,  also,  is  to  hold  that  the  test  writings,  if  declared  by  other 
by  the  witness  to  be  genuine,  may  be  shown  by  the 
eross-examining  party  to  be  not  genuine,  and  may  be  given  to 
the  jury  for  comparison.^  But  a  witness,  when  called  to  testify 
as  to  his  own  writing,  should  have  the  whole  paper  before  him 
in  order  to  enable  him  to  make  up  his  judgment.  Hence,  on 
examination  of  a  party  as  to  whether  a  certain  writing  is  his,  he 
cannot  be  compelled  to  answer  whether  the  signature  is  his  unless 
he  is  permitted  to  examine  the  paper  to  which  it  is  appended.^ 

§  666.  In  England,  by  the  common  law  courts,  a  comparison 
of  hands,  as  a  mode  of  determining  the  genuineness  of  By  English 
a  writing,  has  been  held  inadmissible.^    In  the  United  f«nn«>n 
States  we  have  a  series  of  authorities  which,  following  parison  of 
the  English  common  law  reasoning,  exclude  this  mode  not  per- 
of  proof.*  ■^"^• 

1  See  State  t;.  Hopkins,  50  Vt  816.  Wash.  C.  C.  729;  Shank  v.  Butsch,  28r 

>  See  Griffitts  t;.  Ivory,  11  A.  &  E.  Ind.  19 ;   Woodard  v.  Spiller,  1  Dana„. 

822;  8  P.  &  D.  179;  Yoang  v.  Hon-  179;  Clark  v.  Rhodes,  2  Heisk.  206 ; 

ner,  2  M.  &  Rob.  587.    Infra,  §  562.  State  v.  Givens,  5  Ala.  747;  Bishop 

*  North  Am.  Ins.  Co.  v,  Throop,  22  v.  State,  80  Ala.  84 ;  Hanley  v,  Gan- 
Mich.  146.  dy,  28  Tex.  21 1 ;  Pierce  t;.  Northey,  14 

*  Garrels  v.  Alexander,  4  Esp.  87;  Wis.  9  ;  State  v.  Miller,  47  Wis.  5201 
Bromage  v.  Rice,  7  C.  &  P.  548;  In  Indiana  the  English  rule  was 
Hughes  V.  Rogers,  8  M.  &  W.  128.  at  first  adopted;  Clark  v.  Wyatt,  15 

*  Jackson  v.  Phillips,  9  Cow.  94;  Ind.  27;  then  enlarged;  Burdick  v. 
Titford  V.  Knott,  2  Johns.  Cas.  210  Hunt,  48  Ind.  881;  and  then  appar- 
(now,  however,  altered  by  statute)  ;  ently  revived  in  its  original  force. 
People  o.  Hewitt,  2  Parker  C.  R.  20  ;  Jones  v.  State,  60  Ind.  241. 

Bank  of  Penn.  o.  Haldeman,  1  Penn.  For  a  criticism  on  the  common  law 

161 ;  Slaymaker  v.  Wilson,  1  Penn.  rule  see  10  Cent  L.  J.  pp.  121,  141. 

216;  Penn.  R.  R.  v,  Hickman,  28  The  rule  of  the   English  common 

Penn.  St.  818  :  Niller  v,  Johnson,  27  law  courts  in  this  respect  was  opposed 

Md.  6;  Rowt  v.  Kile,  1  Leigh,  216;  to  that  of  the  ecclesiastical  courts, 

Richardson  n.  Johnson,  8  Brev.  51 ;  which  admitted  comparison  of  hands. 

Sute  V.  Allen,  1  Hawks,  6 ;  Pope  v.  1  Will  on  Ex.  809;  1  Ought,  tit  225, 

Askew,  1  Ired.  16  ;  Jumpertz  t;.  Peo-  §§  1-4;  Doe  v.  Suckermore,  5  A.  &  E. 

pie,  21  lU.  875;  Kemin  v.  Hill,  87  111.  708-10,  per  Coleridge,  J.;  Beanmont 

209;  Sute  v.  Fritz,  28  La.  An.  55.  v.  Perkins,  1  Phillim.  78;  Supt  v.  At- 

See,  to  same  effect,  U.  S.  v.  Craig,  4  kinson,  1  Add.  215,  216 ;  Mackin  v. 
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§  556.]                       EVIDENCE  IN   CRIMINAL  CASES.  [CHAP.  X. 

§  556.  By  the  coarts  excluding  comparison  in  hands  a  single 
Exception  exception  is  made ;  when  a  writing,  proved  to  be  that 
u  to  test  of  the  party  whose  signature  is  in  litigation,  is  already 
ntAy  m  in  evidence,  having  been  put  in  for  other  purposes,  then 
^  it  is  admissible  to  resort  to  this  writing  in  order  to  de- 

termine the  genuineness  of  the  litigated  instrument^ 

Grinslow,  2  Cas.  temp.  Lee,  885 ;  2  Cobbett  v.  Kilminster,  4  F.  &  F.  4^, 

Add.  91,  D.  a.  S.  C.  per  Martin,  B.;  or,  in  the  event  of 

The  Act  of  Parliament  of  28  &  29  there  being  no  jury,  by  the  court. 

Tict.  c.  18,  enacts,  in  section  eight,  i  Solita  v.  Yarrow,  1   M.  &  Rob. 

**  that  comparison  of  a  disputed  writ-  iss  •  Waddington  v.  Cousins,  7  C.  & 

ing  with  any  writing  proved  to  the  p.  595;  Perry  v,  Newton,  1  Nev.   & 

satisfaction  of  the  judge  to  be  gen-  P.  l;  5  Ad.  &  E.  514 ;  Myers  v.  Toe- 

uine,  shall  be  permitted  to  be  made  can,  8.N.  H.  47;  State  v.  Carr,  5  N. 

by  the  witness;  and  such  writings,  H.  867;  Van  Wyck  v.  Mcintosh,  14 

and  the  evidence  of  witnesses  respect-  K.  Y.  489 ;  Randolph  v.  Loughlin,  48 

ing  the  same,  may  be  submitted  to  N.  Y.  458;  Williams  v.  Drexel,   14 

the  court  and  jury  as  evidence  of  the  Md.  566  ;  Duncan  v.  Beard,  2  N.  & 

genuineness,  or  otherwise,  of  the  writ-  McC.  401 ;   Henderson  v.   Hackney, 

ing  in  dispute."     Section  one  of  the  16  Ga.  521 ;  North  Bk.  v.  Boford,  1 

same  act  provides,  that   the  above  Duv.  885;  Brobston  v.  Cahill,  64  111. 

enactment  —  in  common  with  certain  S58 ;  Goodyear  v.  Vosburgh,  63  Barb, 

other  clauses  relating  to  evidence —  154  ;  State  v.  Miller,  47  Wis.  520. 

«*  shall  apply  to  all  courts  of  judica-  In  Moore  v,  U.  S.  91  U.  S.  270, 

ture,  as  well  criminal  as  others,  and  to  the  question    is  thus    discussed    by 

all  persons  having,  by  law  or  by  con-  Bradley,  J.:  — 

sent  of  parties,  authority  to  hear,  re-  *«  The  general  rule  of  the  common 
ceive,  and  examine  evidence,  whether  law,  disallowing  a  comparison  of  hand- 
in  England  or  in  Ireland."  This  rule  writing  as  proof  of  signature,  has  ex- 
has  been  adopted  by  the  committee  ceptions  equally  as  well  settled  as  the 
for  privileges  in  the  House  of  Lords,  rule  itself.  One  of  these  exceptions 
Shrewsbury  Peer.  7  H.  L.  C.  1,  15.  is,  that  if  a  paper  admitted  to  be  in 

.Under  this  statute  it  has  been  held,  the  handwriting  of  the  party,  or  to 

first,  that  any  writings,  the  genuine-  have  been  subscribed   by  him,  is  in 

ness  of  which  is  proved  to  the  satis-  evidence  for  some  other  purpose    in 

faction,  not  of   the  jury  but  of  the  the  cause,  the  signature  or  paper  in 

judge  .(see  Egan  o.  Cowan,  80  Law  question  may  be  compared  with  it  by 

Tunes,  228,  in  Ir.  Ex.),  may  be  used  Uie  jury.     It  is  not  distinctly  stated, 

for  the  purposes  of  comparison,  al-  in  this  case,  that  the  writing  used  as  a 

though  they  may  not  be  admissible  in  basis  of  comparison  was  admitted  to 

evidence  for  any  other  purpose  in  the  be  in  the  claimant's  hand  ;  but  it  was 

cause;  Birch  v.  Ridgway,  1  F.  &  F.  conceded  by  counsel  that  it  was,  in 

270 ;  Creswell  v.  Jackson,  2  F.  &  F.  fact,  the  power  of  attorney  given  by 

24 ;  and  next,  that  the  comparison  him  to  his  attorney,  in  fact,  by  virtue 

may  be  made  either  by  witnesses,  or  of  which  he  appeared  and  presented 

without  the  intervention  of  any  wit-  the  claim  to  the  court.     This  certainly 

nesses  at  all,  by  the  jury  themselves ;  amounted  to  a  declaration,  on  his  pan, 
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OHAP.  X.]  PBOOP  OF  HANDWRITING.  [§  557. 

§  557.  In  other  States  it  is  the  practice  to  admit  as  a  basis 

of  comparison  any  papers,  whether  in  themselves  rele-  j^,  ^^^ 

vant  to  the  issue  or  not,  if  they  can  be  shown  to  be  J?"8<iio- 

•^  .  tions  com- 

the  uncontested  writings  of  the  party  whose  signature  panson 

is  disputed.^-    In  Pennsylvania,  however,  it  is  said  that  is  per- 

at  common  law   the  proof  from  comparison  of  hands  ^^ 


that  it  was  in  his  hand,  and  to  pretend  S.  C,  8  S.  C.  465;  Bank  of  Com.  v. 

the  contrary  would  operate  as  a  fraud  Mudgett,  44  K.  Y.   514;   S.  C,  45 

on  the  court    We  think  it  brings  the  Barb.  66S ;  Ellis  v.  People,  21   How. 

case  within  the  rule,  and  that  the  Pr.  856.     In  criminal  cases  compar- 

Coart  of  Claims  had  the  right  to  make  ison  of  hands  is  therefore  inadmis- 

the  comparison  it  did.'*     See   Med-  siblc.     People  v,  Spooner,  1  Denio, 

way  V.  U.  S.  6   Ct  of  CI.  421 ;  U.  S  848. 

V.  Chamberlain,  12  Blatch.  890.  It  was  held  in  1880,  by  the  New 

As  denying  this  exception  see  Tome  York  Court  of  Appeals,  that  signa- 

V.  R.  R.  89  Md.  90 ;  Outlaw  v.  Hur-  tares  could  not  be  introduced  for  the 

die,   1  Jones  (N.  C),  150;  Otey  v.  purposes  of  comparison,  though  sig- 

Hoyt,  8  Jones  (N.  C),  407.  natures  already  in  evidence  could  be 

See  also  remarks  of  Davis,   J.,  in  used  for  this    purpose.      Merritt  v. 

Rogers  v.  Ritter,  12  Wall.  822.  Campbell,  Rapallo,   J.,  citing  Miles 

In  a  New  York  case  it  was  said:  v.  Loomis,.  75  N.  Y.  288.    See  infra, 

*'The  suit  was  upon  a  single   note  §569. 

purporting  to  have  been  made  by  the  To  the  same    efPect  is  a  learned 

respondent,  the  signature  to  which  he  opinion  of  Walker,  J.,  in  Brobston  v, 

claimed  to  be  a  forgery.     The  plain-  Cahill,   64   HI.  858.    See  Vinton  v. 

tiff   was  permitted,   against   the  re-  Peck,  14  Mich.  287. 

spondent's  objection  upon  the  trial,  to  ^  Hammond's  case,  2  Greenl.  SB  ; 

put  other  notes  in  evidence  purporting  Myers  t^.  Toscan,  3  N.  H.  47;  State 

to  have  been  made  by  him,  the  signa-  v.  Hastings,  58  N.  H.  452;  Adams  v. 

tures  to  some  oi  which  were  admitted  Field,  21  Vt.  256;  State  v.  Ward,  89 

to  be  genuine,  and  to  others  claimed  to  Vt.  225 ;  State  v.  Hopkins,  50  Vt.  816 ; 

be  forgeries.    I  am  unable  to  see  how  Homer  v,  Wallis,  11  Mass.  309;  Mc- 

these  other  notes  were  competent  evi-  Keone   v,  Barnes,    108   Mass.    844; 

dence,  and  what  possible  bearing  they  Moody  v.  Rowell,  17  Pick.  490;  Rich- 

oould  have  upon  the  issues  upon  trial,  ardson  v.   Newcomb,   21   Pick.    315; 

As  they  were  not  competent  evidence  Com.  v.  Eastman,  1  Cush.  189;  Keith 

for  any  other  purpose,  they  could  not  v.  Liothrop,  10  Cush.  453  ;  Martin  v, 

be  received  in  evidence  to  enable  the  Maguire,  7  Gray,  177;   Com.  v,  Wil- 

jury  to  compare  the  signatures  to  them  liams,  105   Mass.  62;  Com.  v.  Whit- 

with  the  signature  to  the  note  in  suit,  man,  121  Mass.  861 ;  Lyon  v.  Lyman, 

That  such  evidence  is  incompetent  is  9  Conn.   55 ;  McCorkle  v.  Binns,  5 

well  settled.    Van  Wyck  v,  Mcintosh,  Binn.   840 ;    Bank    of    Lancaster  v. 

14  N.  Y.  489;  Dubois  v.  Baker,  80  N.  Whitehill,  10  S.  &  R  110;  Baker  v. 

Y. 856."  Earl,  C, Randolphs. Lough-  Haines,   6    Whart.   284;    Travis    v. 

lin,  48  N.  Y.  458.     See  also,  to  same  Brown,  43  Penn.  St.  9;  Haycock  v. 

effect,  Baker  v.  Squier,  1  Hun,  448;  Greup,   57  Penn.   St.  488;  Bragg  v. 
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§  657.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAF.  X. 

must  be  viewed  as  supplementary,  and  cannot  be  relied  on  ex- 
clusively,^ and  that  the  comparison  is  to  be  made  by  the  jury, 
not  by  experts.*    To  the  admission  of  a  test  paper  it  is  essential 

Col  well,  19  Oh.  St  407;  Van  Sickle    party  admitted  each  .signatuTe  to  be 

V.  People,  29  Mich.  61;  Robertson  his.  Power  r.  Frick,  2  Grant  (Penn.) 
V.  Miller,  1  McMulI.  (S.  C.)  120;  Cas.  306.  See,  as  giving  a  still  more 
Mayo  V,  Sute,  80  Ala.  32;  Whitney  liberal  rule,  Travis  v.  Brown,  43  Penn. 
r.  Bunnell,  8  La.  An.  429;  State  r.     St.  9. 

Fritz,  23  La.  An.  55;  State  v.  Scott,        In  Alabama,  on  the  trial  of  an  in- 

45  Mo.  802;  but  see  State  v.  Clinton,  dictment  for  murder,  the  question  be- 
67  Mo.  880.  fore  the  jury  was  the  identity  of  the 

^  Haycock  V.  Greup,  57  Penn.  St.    prisoner  with  the  murderer.  Ilie  State 

^3^*  offered  in  evidence  the  registers   of 

•  Travis  r.  Brown,  43  Penn.  St.  9;  three  several  hotels,  each  in  a  differ- 

Claytonp.  Siebert,  3  Brews.  176'.    See  ent  city,  accompanied  by  parol  proof 

State  V.  Scott,  45  Mo.  302 ;  Phillips  that  the  three  names  were  written  bj 

V.  State,  6  Tex.  App.  364 ;  Hatch  v.  the  prisoner,  and  that  he  was  known 
State,  Ibid.  384 ;  and  see  contra^  Hus-    by  those   names  respectively  in  the 

ton  V.  Schindler,  46  Ind.  38.  three  cities ;  and  they  were  admitted 

As  to  Pennsylvania  statute  admit-  without  objection.    It  was  held,  that 

ting  such  testimony  in  criminal  cases  in  considering  the  question  whether 

see  Brightly's  Purd.  i.  631.  the  three  names  were  written  by  the 

As  to  Iowa  statute,  to  same  effect,  same  person,  the  jury  might  compare 

see  Baker  v.  Mygatt,  14  Iowa,  131.  the  handwritings  in  the  several  regia- 

In  Pennsylvania,  to  prove  the  writ-  ters.  Crist  v.  State,  21  Ala.  137. 
ing  of  a  person  deceased  at  least  forty  In  the  court  of  inquiry  held  at 
years  previously,  witnesses  are  allowed  West  Point,  in  April,  1880,  to  investi- 
to  speak  from  a  comparison  with  sig-  gate  the  cause  of  an  alleged  outrage 
natures  and  writings  in  family  records,  on  a  cadet,  the  court  permitted  ex- 
admitted  by  the  family  to  be  in  the  perts  to  be  examined  for  the  pur^ 
same  handwriting  ;  from  letters  in  pose  of  comparing  the  examination 
possession  of  the  family,  purporting  papers  of  certain  cadets  with  an 
to  be  signed  by  the  party;  and  from  anonymous  letter  alleged  to  have 
official  documents  acted  upon  as  genu-  been  received  by  the  complainant, 
ine.  Sweigart  ».  Richards,  8  Penn.  See  infra,  §  849. 
St.  436.  In   South  Carolina,  other  papers, 

It  has  been  held  in  the  same  State  proved  or  admitted  to  have  been  writ^ 
that  a  witness,  although  he  cannot  ten  by  the  party  whose  handwriting 
base  his  testimony  exclusively  on  com-  is  in  contest,  are  receivable  '*  in  aid 
parison  of  hands,  can  refresh  his  mem-  of  doubtful  proof;*'  but  the  ^'testi- 
ory  by  inspecting  genuine  writings;  mony  is  not  entitled  to  any  very  high 
McNair  v.  Com.  26  Penn.  St.  388;  respect  or  consideration."  Bennett ». 
see,  to  same  effect,  Bedford  v,  Peggy,  Matthewes,  5  S.  C.  478 ;  citing  Boman 
6  Rand.  (Va.)  316 ;  and  that  he  may  v,  Plunkett,  2  McC.  518;  Bird  v.  Mil- 
base  his  judgment  on  comparison  of  ler,  1  McM.  125;  but  see  State  t;.  Clin- 
hands  when  he  saw  the  signature  at-  ton,  67  Mo.  380. 
tached  to  the  test  paper,  or  when  the 
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CHAP.  X.]  PROOF  OP  HANDWRITING,  [§  559. 

that  it  should  be  proved  to  be  genuine,  to  the  satisfaction  of  the 
court.^ 

The  mere  finding  of  a  diary  on  a  party,  with  an  admission  by 
him  that  it  belonged  to  him,  is  not  a  sufficient  authentication  of 
the  writing  to  justify  its  use  as  a  standard.^  Press  copies  can- 
not be  introduced  as  a  basis  of  comparison,  even  where  the  orig- 
inal would  be  admissible  ;  ^  nor  can  photographic  copies.^ 

§  558.  A  test  paper,  to  be  admitted  for  the  purpose 
of  forming  a  basis  for  comparison,  should  be  free  from   must^e^" 
any  suspicion  of  concoction  in  order  to  affect  the  liti-  ("gpf^n. 
gated  issue.^ 

§  559.  An  expert,  apart  from  the  vexed  question  of  compar- 
ison of  hands,  is  admissible  to  determine  whether  a  Experts 
contested  writing  is  feigned  or  natural ;  •  though  in  ab-  J^ J^f***  * 
sence  of  evidence  on  behalf  of  the  party  charged  that  ^"^"e*- 

^  McKeone   v.  Barnea,   108  Mass.  that  vary  according  to  the  lights  or 

347;  Com.  V.  Coe,  115  Mass.  508.  shadows  which  prevail  whilst  being 

«  Van  Sickle  v.  People,  29  Mich,  taken."     Bowie,  J.,   Tome  ».   Par- 

61.  kersburg  K.  R  Co.  89  Md.  90,  91-98. 

*  Com.  V.  Eastman,  1  Cush.  189.  Bartol,  C.  J.,  and  Alvey,  J.,  dissent- 
See  Com.  V.  Jeffries,  7  Allen,   561.  ing. 
See  supra,  §  177.  •  Supra,  §§  551,  552.     This  point  is 

^  Supra,  §  544.  well  shown  in  the  argument  of  Ames, 

*' The  testimony  of  the  photographer  J.,  in  King  v.  Donahue,  110  Mass. 

comes  within  the  same  principle  as  155. 

that  of  Paine.    It  was  offered  to  es-  Mr.  Chabot's  exposition  of  the  hand- 
tablish  the  forgery  of  the  certificates  writing  of  Junius  will  illustrate  the 
in  controversy,  by  comparing  them  value  of  this  evidence.     See  also  the 
with  copies  (obtained  by  photographic  fac-similes  of  Junius's  writing  in  the 
processes,  either  magnified  or  of  the  fourth  volume  of  the  Chatham  Corre- 
natural  size)  of  certain  signatures  as-  spondence,  and  an  ingenious  article  in 
sumed  or  admitted  to  be  genuine,  and  the  London  Times  of  May  22, 1871. 
pointing  out  the  differences  between  Nowhere,  however,  has  the  value 
the  supposed  genuine   and  disputed  of  this  kind  of  evidence  been  better 
signatures.    As  a  general  rule,  in  pro-  shown  than  in  Chief  Justice  Cock- 
portion  as  the  media  of  evidence  are  burn's  masterly  charge  in  the  Tich- 
multiplied,  the  chances  of  error  or  borne  trial,  R.  v.  Castro,  Charge,  ii. 
mistake  are  increased.    Photographers  770  et  seq.,  to  which  the  reader  is  par- 
do  not  always  produce  exact  fac-sim-  ticularly  referred, 
lies  of  the  objects  delineated;   and  Errors  of  spelling  may  be  used  to 
however  indebted  we  may  be  to  that  prove  identity  of  authorship.    R.  v. 
beautiful  science  for  much  that  is  use-  Castro,  Charge  of  Cockburn,  C.  J. ;  U. 
ful  as  well  as  ornamental,  it  is  at  best  S.  v.  Chamberlain,  12  Blatch.   890; 
a  mimetic  art,  which  furnishes  only  Com.  v.  Coe,  115  Mass.  481. 
secondary  impressions  of  the  original,  *  SweeUser  v.  Lowell,  83  Me.  448 ; 
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§  569.] 


EVIDENCE  IN  CBIMINAL  CASES. 


[chap.  X. 


the  signature  is  simulated,  an  expert  will  not  be  received  to 
prove  it  was  not  simulated.^  So  experts  are  permitted  to  tes- 
tify as  to  the  period  to  which  a  writing  may  be  assigned ;  ^  as 
to  the  nature  of  the  ink  or  other  material  used ;  ^  whether  a 
certain  writing  shows  comparative  ease  and  facility;^  whether 
certain  figures  in  a  check  have  been  changed ;  ^  what  is  the  dif- 


Withee  r.  Row,  45  Me.  571;  Moody  v. 
Bowell,  17  Pick.  490;  Com.  v.  Web- 
ster, 5  Gush.  295;  Domerritt  v.  Ran- 
dall, 116  Maes.  831  ;  Lyon  v.  Lyman, 
9  Conn.  55 ;  Lansing  v.  Russell,  S  Barb. 
Ch.  325 ;  Goodyear  v.  Vosburgh,  68 
Barb.  154;  Vanwyck  v.  Mcintosh,  H 
N.  Y.  439;  Dubois  v.  Baker,  80  N.  Y. 
855;  People  v.  Hewitt,  2  Parker  C.  R. 
20;  Hubley  v,  Vanhorne,  7  S.  &  R. 
185;  Calkins  v.  State,  14  Oh.  St  222; 
Jones  V.  Finch,  87  Miss.  461.  An 
interesting  and  curious  article  on  this 
topic,  by  Mr.  R.  W.  Piper,  will  be 
found  in  the  Am.  Law  Reg.  for  May, 
1879. 

1  Rowing  17.  Manly,  49  N.  Y.  193  ; 
S.  C,  57  Barb.  179,  qualifying  People 
V.  Hewitt,  2  Parker  C.  R.  20.  See 
also,  to  same  effect,  Merchant's  Will, 
1  Tucker  (N.  Y.),  151  ;  People  v. 
Spooner,  1  Denio,  343.  As  rejecting 
the  testimony  of  experts  to  prove  forg- 
ery see  Bank  v.  Jacobs,  1  Penn.  R. 
161 ;  Lodge  t7.  Phipher,  11  S.  &  R. 
333.  See  also  a  review  of  Robin- 
son V.  Mandell,  in  4  Aroer.  Law  J., 
625.    The  same  case  is  noticed  supra, 

"  We  think  that  the  evidence  of- 
fered to  prove  that  the  order  produced 
by  the  defendants  was  not  in  a  simu- 
lated handwriting  was  properly  re- 
jected. The  plaintiff*  had  not  intro- 
duced any  evidence  to  show  that  it 
was  in  a  simulated  handwriting,  but 
had  testified  to  the  fact  that  it  was 
not  written  by  him.  It  was  incumbent 
upon  the  defendants  to  prove  that  the 
order  was  in  the  handwriting  of  the 
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plaintiff;  and  we  do  not  think  that,  as 
the  evidence  stood,  the  opinion  of  an 
expert,  that  the  signature  was  not  in 
a  simulated  hand,  was  competent  for 
the  purpose  of  establishing  that  it  was 
the  plaintiff's.    In  the  cases  cited,  3 
B.  Ch.  325,  and  17  Pick.  490,  for  Uie 
purpose  of  proving  that  a  mark  or  sig- 
nature was  not  genuine,  evidence   of 
experts  was  admitted  to  show  that  the 
writing  was  simulated.    The  only  case 
cited  in  which  evidence  was  admitted 
to  show  that  the  writing  was  not  sim- 
ulated is  that  of  The  People  v.  Hewit, 
2  Park.  Cr.  R.  20,  where,  on  a  trial 
of  an  indictment  for  forgery,  the  pria^ 
oner  was  allowed  to  prove,  by  an  ex- 
pert, that  the  signature  was  not  in  a 
simulated  hand.  Whatever  effect  might 
be  given  to  such  evidence,  in  a  crimi- 
nal trial,  for  counterfeiting  or  forgery, 
as  to  which  we  express  no  opinion,  we 
do  not  think  it  competent  for  the  par- 
pose  of  proving  the  genuineness  of  a 
signature  against  a  party  sought  to  be 
charged  thereby."    Rapallo,  J.,  Kow- 
ing  V.  Manly,  49  N.  Y.  203. 

Other  points  of  expert  testimony  in 
connection  with  forgery  are  discussed 
in  a  future  section.     Infra,  §  847. 

3  Doe  V.  Suckermore,  5  A.  &  £.  703; 
R.  17.  Williams,  8  C.  &  P.  484;  Tracy 
Peerage,  10  CI.  &  F.  154;  Davis  v. 
Mason,  4  Pick.  156.  See  People  v. 
Spooner,  1  Denio,  343. 

s  Dubois  V.  Baker,  30  N.  Y.  355. 

^  Demerritt  v.  Randall,  116  Mass. 
331. 

^  Nelson  v.  Johnson,  18  Ind.  329; 
Pate  V.  People,  3  Gilm.  644. 


CHAP.  X.] 


PROOF  OF  HANDWRITING. 


[§  560. 


ference  between  the  substance  of  an  instrument  and  a  forged  ad- 
dition ;  ^  "whether  certain  words  were  written  before  a  paper  was 
folded ;  ^  what  is  the  meaning  of  certain  illegible  marks  or 
signs ;  ^  whether  the  whole  of  an  instrument  was  written  by  the 
same  hand,  with  the  same  pen  and  ink,  and  at  the  same  time ;  ^ 
whether  a  certain  bank  note  is  counterfeit,^  and  for  this  purpose 
business  men,  long  familiar  with  the  notes,  can  be  called ;  ^ 
whether  certain  words  were  written  over  others ;  ^  and  as  to  the 
date  and  meaning  of  certain  words  upon  an  erasure.^  It  has, 
however,  been  held  inadmissible  to  ask  an  expert  as  to  a  remote 
contingency,  as  to  which  no  special  professional  experience  is 
needed  to  speak ;  ^  nor  can  an  expert  be  examined  as  to  how  far 
a  person  may  improve  his  handwriting  in  a  given  time.^^ 

§  560.  When  comparison  of  hands  is  permitted,  an  expert  can 
be  called  to  make  such  comparison.^    It  has,  however,  been  said 


^  Hawkins  v.  Grimes,  18  B.  Mon. 
258;  though  see  Daniel  v,  Toney,  2 
Mete.  (Ky.)  523. 

>  Bacon  v.  Williams,  IS  Gray,  525. 

*  Stone  V.  Hubbard,  7  Gush.  595; 
Collender  v.  Dinsmore,  55  N.  Y.  200. 

*  Quinsigamond  Bk.  v,  Hobbs,  11 
Gray,  250;  Fulton  v.  Hood,  84  Penn. 
St.  865.  See  Jewett  v.  Draper,  6 
Allen,  484. 

**  The  fourth  assignment  of  error 
is,  that  the  court  erred  in  admitting 
the  testimony  of  so-called  experts 
in  regard  to  receipts  which  were  in 
eTidence.  It  was  alleged,  and  direct 
eyidence  was  given  by  the  plaintiff 
below  to  prove,  that  the  receipts  had 
been  altered,  and  then  experts  were 
offered  to  show  that  these  alterations 
were  not  made  at  the  same  time 
with  the  body  of  the  receipt.  It  was 
ruled  in  Fulton  v.  Hood,  10  Casey, 
865,  that  the  testimony  of  experts  is 
receivable,  in  corroboration  of  posi- 
tive evidence,  to  prove  that,  in  their 
opinion,  the  whole  of  an  instrument 
was  written  by  the  same  hand,  with 
the  same  pen  and  ink,  and  at  the 
same  time.    This  case  is  indeed  the 


converse  of  that,  but  the  principle  is 
undoubtedly  the  same,  whether  the 
evidence  is  of  experts  to  attack  or  sup- 
port the  instrument.*'  Sharswood,  J., 
BallanUne  v.  White,  77  Penn.  St.  25. 

*  Jones  V.  Finch,  87  Miss.  461. 

*  State  V.  Cheek,  18  Ired.  114. 

'  Dubois  ».  Baker,  80  N.  Y.  865. 

»  Ibid.;  and  S.  C,  40  Barb.  556; 
Vinton  v.  Peck,  14  Mich.  287;  though 
see  Swan  v.  O'Fallon,  7  Mo.  281. 

»  Thayer  v.  Chesley,  55  Me.  898. 

10  McEeone  v.  Barnes,  108  Mass. 
844. 

11  Benth.  Jud.  £y.  iii.  599;  U.  S. 
V,  Keen,  1  McLean,  429;  U.  S.  v. 
Chamberlain,  12  Blatch.  890;  Ham- 
mond's case,  2  Greenl.  88;  Woodman 
v.  Dana,  52  Me.  9;  Furber  v.  Hilliard, 
2  N.  H.  480;  Carr  v.  State,  5  N.  H. 
871;  State  v.  Shinborn,  46  K.  H.  497; 
State  V.  Ravelin,  1  Chipm.  295;  State 
V.  Ward,  89  Vt.  225;  Moody  v.  Row- 
ell,  17  Pick.  490;  Com.  v.  Riley, 
Thach.  C.  C.  67;  Amherst  Bank  t;. 
Root,  2  Met.  522 ;  Com.  v.  Williams, 
105  Mass.  62  ;  Lyon  v.  Lyman,  9 
Conn.  55;  People  v,  Caryl,  12  Wend. 
547  ;  Fhcenix  Bk.  v.  Philip,  18  Wend. 
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§  562.]  EVIDENCE  IK  OBIHINAL  CASES.  [CHAP.  X. 

that  an  expert  cannot,  as  to  an  ancient  writing,  be  admitted  to 
give  his  conclusion  from  a  comparison  of  hands,^  though  if  no 
other  proof  is  attainable  such  testimony  should  be  received  for 
what  it  is  worth.^ 

§  561.  Photographers,  who  have  been  accustomed  to  scrutinize 
Photoff-  handwriting  in  reference  to  forgeries,  and  have  been  in 
raphen  the  habit  of  using  photographic  copies  for  this  purpose, 
receiyedas  may  be  toamined  as  experts  in  questions  of  foi^ery, 
even  though  their  opinion  is  founded  partly  on  photo- 
graphic copies,  which  they  have  themselves  made,  and  which 
have  been  put  in  evidence.*  To  enable,  however,  such  photo- 
graphic copies  to  be  put  in  evidence,  their  accuracy  and  fairness 
must  be  proved.* 

Experts  §  562.  An  expert  is  open  to  cross-examination  as  to 

crosa-ex-  his  qualifications,^  and  he  may  be  probed  by  test  papers 
toBkfu.**    ^^^  ™ay  ^  presented  to  him.® 

81;  Finch  v.  Gridley,  25  Wend.  469;  75  N.  Y.  288.  See  Merritt  v.  Camp- 
Roe  V.  Roe,  40  N.  Y.  Sup.  Ct.  1 ;  bell,  cited  snpra,  §  560.  , 
People  V.  Hewitt,  2  Parker  C.  R.  20 ;  *<  It  may  be  considered  as  well  set- 
Jackson  V.  Marray,  Anthon,  105 ;  tied  in  this  State  (Pennsylvania),  bj 
West  V.  State,  22  N.  J.  L.  212;  Com.  Fulton  v.  Hood,  10  Casey,  865,  and 
V.  Smith,  6  S.  &  R.  568;  Hubley  v.  Travis  v.  Brown,  7  Wright,  9,  that 
Vanhome,  7  S.  &  R.  185 ;  Lodge  v,  after  direct  evidence  has  been  given 
Phipher,  11  S.  &  R.  388;  Powers  on  the  subject  of  handwriting,  the 
V.  Frick,  2  Grant  (Penn.)  Cas.  806;  evidence  of  experts  is  admissible  in 
Sweigart  v.  Richards,  8  Penn.  St.  486 ;  corroboration."  Sharswood,  J.,  Bnrk- 
Burkholder  v.  Plank,  69  Penn.  St.  holder  v.  Plank,  69  Penn.  St.  285  ; 
285 ;  Ballantine  v.  White,  77  Penn.  S.  P.,  Ba&entine  v.  White,  77  Penn. 
St.  20.     Contra  J  Titford  v,  Knott,  2  St.  20. 

Johns.  Cas.  211;  Bank  of  Penn.  v.        ^  Fitzwalter  Peerage  case,   10  CL 

Haldeman,   1   Penn.   161  ;  Niller  v.  &  F.  198.     Supra,  §  548. 
Johnson,  27  Md.  6;  Huston  o.  Schin-        *  Supra,  §  548. 
dler,  46  Ind.  88  ;  State  v.  Harris,  5        *  Marcy  v,  Barnes,  16  Gray,  161. 

Ired.  287;  Com.  v.  Tutt,  2  Bailey,  44;  See,  however,  Taylor  Will  case,  10 

Bird  V.  Miller,  1  McMull.  125  ;  Ben-  Abb.  (N.  Y.)  Pr.  N.  S.  801;  Tyler  v. 

nett  V.  Matthewes,  5  S.  C.478;  John-  Todd,  86  Conn.  218.     See  supra,  § 

son  V.  State,  85  Ala.  870;  Moye  v.  544;  Robinson  v.  Mandell,  cited  su- 

Herndon,   80   Miss.    1 10  ;    Jones  v.  pra,  §  9.    Infra,  §  847. 
Finch,  87  Miss.  461 ;  Hanley  v.  Gandy,        ^  Ibid.     In  Tome  v.  K  R.  89  Md. 

28  Tex.  211.    In  New  York  it  is  now  86,  it  was  ruled  that  such  copies  could 

held  that  an  expert  may  be  examined  not  be  put  in  evidence.     See  supra,  § 

as  to  the  genuineness  of  a  signature,  544. 
basing  his  opinion  on  signatures  al-        *  See  supra,  §§  407-420. 
ready  in  evidence.    Miles  v,  Loomis,        *  Supra,  §§  510,  554 ;  Demerritt  v. 
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CHAP.  X.]  INSPECTION  OF  DOCUMENTS.  [§  564. 

§  563.  Expert  testimony  should  in  all  cases  be  closely  scru- 
tinized,^ and  there  is  peculiar  reason  why  this  scru-  Testimonj 
tiny  should  be  applied  to  questions  of  identity  of  hand-  jj^^'** 
Tmtings.  K  the  expert  can  produce  in  court  the  wiit-  *^**^f^.^ 
ings,  and  explain  the  grounds  of  his  conclusions,  the 
difficulties  are  much  reduced ;  but  it  must  be  remembered  that 
there  are  few  branches  of  law  on  which  interests  so  momentous 
(e.  g.  devolution  of  large  estates,  convictions  of  forgery)  depend 
upon  tests  so  exquisitely  delicate  as  those  applied  to  handwrit- 
ing. It  is  well  known  that  in  cases  of  peculiar  difficulty,  when 
the  difference,  if  there  be  any,  between  two  handwritings  is  only 
noticeable  by  perceptions  the  most  sensitive,  experts,  no  matter 
how  conscientious,  often  take  unconsciously  such  a  bias  from  the 
party  employing  them  as  to  give  to  their  judgment  the  almost 
infinitely  slight  impulse  that  turns  the  scale ;  nor  is  it  strange 
that  in  an*  instrument  so  delicate  aberrations  from  its  true  course 
should  be  produced  by  attractions  or  repulsions  otherwise  unap- 
preciable.  If  an  expert  could  be  hermetically  sealed  in  from 
such  extraneous  influences,  his  judgment  might  be  depended  on 
at  least  for  impartiality.  This,  however,  is  impracticable.  A 
jury  is  bound,  therefore,  to  accept  the  opinion  of  an  expert  as 
to  handwriting,  even  when  uncontradicted,  as  an  argument 
rather  than  a  proof ;  ^  and  to  make  allowance  for  all  the  dis- 
turbing influences  by  which  the  judgment  of  the  expert  may  be 
moved.* 

IX.    INSPECTION    OF   DOCUMENTS    BY    ORDER  OF   COURT. 

§  564.  Although  inspection  will  not  be  compelled  in  cases  in 
which  the  party  holding  the  document  claims  that  its 
production  would  criminate  him,^  yet  in  criminal  as  granted  to 
well  as  in  civil  issues,  in  cases  not  affected  by  this  lim-  production 
itation,  a  party  is  entitled,  in  view  of  litigation,  to  a  ®  papers. 

Randall,  116  Mass.  S31.    That  an  ex-  R.  v.   Grouch,  4   Cox    C.    G.  168; 

pert  must  have  for  this  purpose  special  Cowan  v.  Beall,  1  Mac  Arthur,  270; 

aptitude  see  Burress  v.  Com.  27  Grat.  Borland  v.  Walrath,  SS  Iowa,   180. 

984 ;  Goldstein  v.  Black,  60  Cal.  462.  *  See,  as  to  diyergence  of  experts 

^  Supra,  §  420.  as  to  handwriting,  Robinson  v.  Man- 

*  Whart.    on    Ey.    §    722,    citing  dell,  cited  supra,  §  9. 

Tracy  Peerage,   10    CI.  &  F.   191 ;  «  Infra,  §  666. 

Gurney  v.  Langlands,  6  B.  &  A.  880 ; 
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§  666.] 


EVIDENCE  IK  OBIMINAL  GASES. 


[chap. 


rale  for  inspection  of  such  documents,  in  the  hands  of  the  oppo- 
site party,  as  are  essential  to  the  maintenance  of  contested  rights. 
A  defendant  will  on  this  principle  be  entitled  to  inspect  certain 
letters  material  to  the  issue  in  the  hands  of  the  prosecutioiiy^ 
and  his  solicitor  may  be  required  to  produce  papers  belonging  to 
him  which  are  likewise  material  to  the  issue.^  To  grant  the 
order  it  is  not  necessary  that  the  document  be  in  the  hands  of 
the  party  against  whom  the  order  is  asked.  It  is  enough  if 
the  document  is  in  the  hands  of  his  agent,  or  in  some  way  sub- 
ject to  his  authority.' 

§  565.  Although  when  a  document  which  appears  to  have  been 
Inspection  forged  or  stolen  is  produced  in  court,  the  court  may 
noi  wr-'  order  it  to  be  impounded,^  the  court  will  not,  under 
render.  |^  mere  order  for  inspection,  compel  the  impounding  of 
papers,  or  their  deposit  with  an  officer  of  the  court  or  any  third 
party.  The  owner  of  the  document  is  allowed  to  keep  it  in  pos- 
session. The  order  simply  permits  its  inspection,  while  in  the 
hands  of  the  owner  or  his  attorney,  by  the  opposing  party  or  by 
witnesses.^ 

§  566.  We  have  just  stated  that  the  court  will  not  compel  the 
Prodoction  production  of  documents  by  a  holder  who  alleges  that 
toiy  docnlr  their  production  will  criminate  him.  This  limitation 
not*be^*^  has  been  frequently  applied.^  The  risk,  however,  to 
compelled,  which  the  cjistodian  is  exposed,  must  be  that  of  a  real 
and  not  that  of  a  nominally  penal  prosecution.^  Neither  a  quo 
warranto?  nor  a  mandamus,^  is  a  criminal  proceeding  in  the 
above  sense.  At  the  same  time,  inspection  may  be  ordered  when 
the  applicant  has  reason  to  believe  that  the  document  in  question 


1  R.  v.  Colucci,  S  F.  &  F.  108 ;  R. 
V.  Hartie,  6  C.  &  P.  105. 
s  K.  V.  Brown,  9  Coz  C.  G.  281. 

•  See  Whart.  on  £v.  §  742. 

•  Infra,  §  666. 

•  Thomas  v.  Dunn,  6  M.  &  6r.  274; 
Rogers  v.  Turner,  21  L.  J.  £xch.  9; 
Whart.  on  Ev.  §  762. 

•  R.  w.  Purneli,  1  W.  BL  87;  1 
Wils.  239,  S.  C. ;  R.  v.  Heydon,  1  W. 
Bl.  851 ;  R.  V.  Buckingham  Js.  8  B.  & 
C.  875;  R.  V.  Cornelius,  2  Str.  1210; 
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1  Wils.  142,  S.  C;  Montague  v.  Dud- 
man,  2  Ves.  Sen.  897;  Glynn  v.  Hous- 
ton, 1  Keen,  829;  Byass  v.  Sullivan, 
21  How.  (N.  Y.)  Pr.  50;  Wigr.  Disc. 
§  180;  Taylor's  £t.  §  1851.  See 
Bradshaw  v.  Murphy,  7  C.  &  P.  612. 
Supra,  §§  120,  468-5. 

V  R.  v.  Cadogan,  5  B.  &  A.  902;  1 
D.  &  R  550. 

"  R.  V.  Shelley,  8  T.  R.  141 ;  R.  v. 
Purneli,  1  W.  Bl.  45. 

*  R.  V.  Amhergate,  17  Q.  B.  957. 


CHAP.  X.]  INSPECTION  OF  DOCUMENTS.  [§  667. 

T^as  forged ;  and  the  court,  on  a  proper  case,  will  impound  the 
document  for  the  purposes  of  a  criminal  prosecution.^ 

§  567.  In  proper  cases,  in  order  to  determine  as  to  the  mean- 
ing or  genuineness  of  a  writing,  the  court  will  author-  Documents 
ize  an  inspection  by  experts  or  others  having  peculiar  ^^^  ^' 
opportunities  of  identifying  or  distinguishing  the  doc-  j,^J[P"'" 
ument.^  And  the  same  right  has  been  extended  to  experts. 
cases  where  a  defendant  desires  to  obtain  an  inspection  of  the 
remains  of  a  deceased  person  in  the  custody  of  the  police.^ 

^  Thomas  v,  Dunn,  6  M.  &  Gr.  *  Swansea  Yale  R  B.  v.  Budd,  L. 
274;  Woolmer  v.  Devereux,  2  M.  &  R.  2  Eq.  274;  Boyd  v.  Petrie,  L.  R. 
Gr.  758;  S.  C,  S  Scott  N.  R.  224;  3  Ch.  Ap.  SIS,  qualifying  S.  C.,L.R. 
Richey  v.  Ellis,  Ale.  &  Nap.  Ill ;  Bog-  5  Eq.  290.  See  Att.  Gen.  v.  Whit- 
en V.  Turner,  21  L.  J.  Ex.  9;  Boyd  wood  Local  Board,  40  L.  J.  Ch.  590. 
9.  Petrie,  L.  R.  S  Ch.  Ap.  818,  over-  *  R  o.  Spry,  8  Cox  C.  C.  221.  See 
ruling  S.  C,  L.  R  5  Eq.  290.  supra,  §  312. 
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CHAPTER  XI. 

JUDGMENTS   AND  JUDICIAL  RECORDS, 


I.  BiMDiiro  Effxgt  of  Judomkhts. 

Jodgment  on  Mine  snbject  matter 
binds,  §  570. 

Parties  must  be  the  same,  §  570  a. 

Jorisdiction  a  prerequisite  of  admis- 
sibility of  former  proceedings,  § 
571. 

Preliminary  proceedings  no  bar,  $ 
572. 

Nor  is  a  nolle  protequi,  or  dismissal, 
or  ignoramus,  §  573. 

Verdict  of  acquittal  without  judg- 
ment a  bar,  otherwise  with  convio- 
tion,  §  574. 

Criminal  prosecutions  not  barred  by 
civil  suits,  §  575. 

Military  courts  may  make  final  rul- 
ings, §  576. 

Judgment  on  nolo  c&ntendert  estops, 
$5n. 

Offences  must  be  identical,  $  678. 

When  evidence  in  second  case  is 
enough  to  have  secured  judgment 
in  first,  then  first  judgment  estops, 
§579. 

When  the  same  act  has  two  indicta- 
ble aspects,  conviction  of  the  one 
bars  the  other,  §  580. 

Illustrations  in  liquor  cases,  §  581. 

Prior  acquittal  on  ground  of  misno- 
mer inadmissible,  §  582. 

And  so  of  prior  acquittal  from  va- 
riance, §  588. 

Prior  prosecution  of  minor  offence 
enclosed  in  major  is  admissible  in 
a  subsequent  trial  of  major,  §  584. 

Otherwise  when  there  could  be  no 
conviction  on  first  trial  of  major 
offence,  §  585. 

In  prosecution  for  minor  offence,  it  is 
admissible  to  put  in  evidence  for- 
mer prosecution  of  case  containing 
major  and  minor,  §  586. 
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When  two  persons  are  simnltaneonsly- 
killed  by  one  blow,  a  proaecation 
for  killing  one  is  not  barred  by  a 
prosecution  for  killing  the  other, 
§587. 

On  a  trial  for  stealing  the  goods  of 
A.,  a  former  prosecution  for  steal- 
ing the  goods  of  B.  is  not  a  bar, 
§588. 

**  Simultaneons  '*  does  not  mean  coin- 
cidence in  a  point  of  time,  §  689. 

In  battery,  prosecution  for  prior  si- 
multaneous battery  of  another  is 
a  bar,  §  690. 

Judgment  on  successive  offences  not 
exhaustive,  §  591. 

Autrefois  acquit  must  be  specially 
pleaded,  §  592. 

Parol  evidence  admissible  to  identify 
or  distinguish,  §  593. 

II.  When    Judgmkrt     mat    bx     m- 

PXACHBD. 

Judgment  may  be  collaterally  im- 
peached for  want  of  jurisdiction, 
§594. 
So  for  fraud,  §  595. 

Foreign  judgments  impeachable  for 
want  of  jurisdiction  or  fraud,  § 
596. 

And  so  of  convictions  when  res  inter 
alios  acta^  §  596  a. 

III.  Admimistbation,  Pbobatb,  aud  In- 

quisition. 

Letters  of  administration  not  conclu- 
sive proof  of  death  or  other  redtals, 
§597. 

Probate  of  will  not  conclusive  as  to 
strangers,  but  otherwise  as  to  par- 
ties, §  598. 

Inquisition  of  lunacy  only  primd 
facie  proof,  §  599. 

lY.  JUDGMBKTS  IM  BEM. 

Effect  of  judgments  in  rsm  in  crim- 
inal cases,  §.600. 


CHAP.  XI.] 


BINDING  EFFECT  OF  JUDGMENTS. 


[§  670. 


y.  JUDOMXHTS  TIBWBD    EviDEimALLT. 

Pkt>of  of  prior  convictions  when  ag- 

gravatwl  sentence  is  sought,  §  601. 
Conyiction    of    principal    evidence 

against  aocessaiy,  §  602. 
Jadgoients  to  establish  other  facts, 

§602  a. 
To  prove  judgment  as  such,  record 

must  be  complete,  §  603. 
Minutes  of  court  admissible  to  prove 

action  of  court,  §  604. 
Docket  entries  not  admissible  when 

full  record  can  be  had,  §  605. 
£ule  relaxed  as  to  ancient  records, 

§606. 
For  evidential  purposes  portions  of 

record  may  be  admitted,  §  607. 
But  such  portions  must  be  complete, 

§608. 


Verdict  inadmissible  without  record, 

§609. 
Parts  of  ancient  records  maj  be  re- 
ceived, §  610. 
Officer's   returns  admissible,   § 
611. 
Betnm  of  mUla  bona  admissible  to 
prove  insolvency,  §  612. 

VL  BXOORDS  A8  ADHI88IOM8. 

jRecord  may  be  received  when  involv- 
ing admission  of  par^  against 
whom  it  is  offered,  §  618. 

A  party  may  be  bound  by  his  admis- 
sions of  record,  §  614. 

Pleadings  may  be  received  as  admis- 
sions, §  615. 

A  demurrer  may  be  an  admission, 
§616. 

Certificate  of  derk  admissible  to 
prove  facts  within  his  range,  §  617. 


I.   BINDING  EFFECT  OF  JUDGlfENTS. 

§  570.   JxjDGMSNTS  are  admissible  in  criminal  prosecutions 
under  the  same  conditions  as  in  civil  suits.     Hence  we  judgment 
may  hold  that  a  judgment  in  a  criminal  trial  may  be  ^"bj^^ 
received  in  evidence  for  the  following  purposes :  —  ^"^^ 

(1.)  As  an  admission^  as  which  it  may  be  offered  by  a  stranger 
against  the  party  making  such  admission.^  It  is  true,  that  strictly 
we  are  not  entitled  to  speak  of  the  judgment  of  a  court  as  the 
admission  of  2k  party.  But  when  a  party  asks  the  judgment  of 
a  court,  and  to  obtain  such  judgment  makes  a  particular  state- 
ment, and  the  judgment  is  based  on  such  statement,  then  the 
court  may  be  viewed  as  the  agent  of  the  party  making  the  state- 
ment, and  the  judgment  of  the  court  may  be  imputed  to  the 
party  as  an  admission.  Hence  a  judgment  against  a  party  on 
the  plea  of  guilty  may  be  put  in  evidence  against  such  party  in 
subsequent  proceedings  to  which  it  may  be  relevant.^  And  a  plea 
of  guilty  precludes  the  party  offering  it  from  afterwards,  in  a 
judicial  proceeding,  contesting  his  guilt.^ 

(2.)  As  to  public  rights^  in  respect  to  which  a  judgment  is  con- 
elusive  against  all  the  worldA 

(8.)  As  to  the  defendant  himself^  between  whom  and  the  sov- 


1  Infra,  §  618. 

*  R.  V.  Fontaine  Moreau,  11  Q.  fi. 
10S5;  Bradley  t^.  Bradley,  2  Fairf. 
867 ;  Green  v.  Bedall,  48  N.  H.  546. 


•  See  Whart.  Cr.  PI.  &  Fr.  §  416. 
Infra,  §  574;  People  v.  Goldstein,  82 
Cal.  482. 

«  See  Whart.  on  £y.  §§  758-794. 
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§  570  a.]  EVIDENCE  IN  CBIMINAL  CASES.  [CHAP.  XI. 

ereign  by  whom  he  {%  prosecuted  a  final  judgment  on  a  par- 
ticular charge  is  conclusive.^  This  last  topic  nve  will  now  pro- 
ceed to  develop. 

§  570  a.  Where  a  particular  section  or  aspect  of  an  offence  is 
Parties  prosecuted  in  a  State  having  jurisdiction,  this  does  not 
mast  be       bar  another  prosecution  of  another  section  or  aspect 

the  SAine.  \^  ,     , 

of  the  same  offence  in  another  State  having  jurisdic- 
tion ;  ^  nor,  as  will  presently  be  seen,  does  a  civil  suit,  in  the 
name  of  the  party  injured,  bar  a  subsequent  prosecution  by  the 
sovereign.'  Nor  is  the  fact  that  an  issue  was  determined  in  an- 
other trial  between  the  defendant  and  a  private  suitor,  or  be- 
tween the  sovereign  and  another  defendant,  conclusive  as  to  per- 
sons not  parties  to  such  issue.  Thus,  when  parties  are  indicted 
for  procuring  a  fraudulent  divorce,  the  prosecution  may  go  behind 
the  record  and  inquire  into  the  merits  ;  ^  and  on  an  indictment  for 
conspiring  to  falsely  accuse  an  innocent  man  of  crime,  the  pros- 
ecution can  go  behind  the  record  of  conviction,  and  show  that 
the  conviction  was  the  result  of  f raud.^  It  is  true  that  in  a  case 
decided  in  1880,  in  Massachusetts,  it  wbb  held  that  an  indict- 
ment for  obtaining  money  by  false  pretences  will  not  lie  for  re- 
ceiving money  npon  a  judgment  obtained  upon  a  false  repre- 
sentation, and  false  evidence  of  an  injury.^  **  To  hold  that  the 
statute,"  said  Colt,  J.,  '^  which  punishes  criminally  the  obtain- 
ing of  property  by  false  pretences,  extends  to  the  case  of  a  pay- 
ment made  by  a  judgment  debtor  in  satisfaction  of  a  judgment, 
when  the  evidence  only  shows  that  the  false  pretences  were  used 
to  obtain  a  judgment,  as  one  step  towards  obtaining  the  money, 
would  practically  make  all  civil  actions  for  the  recovery  of  dam- 
ages liable  in  such  cases  to  revision  in  the  criminal  courts,  and 
subject  the  judgment  creditor  to  prosecution  generally  for  col- 
lecting a  valid  judgment,  whether  the  same  was  paid  in  money 
or  satisfied  by  a  levy  on  property."     But  it  is  as  much  an  in- 

1  On  the  relation  of  criminal  to  <  See   Wbart   Cr.  PL  &    Pr.  §§ 

civil    suits    in    this    connection    see  441-2. 

Duchess  of  Kingston's  case,  2  How.  *  Infra,  §  575. 

St.  Tr.  5S8 ;  State  v.  Lang,  68  Me.  ^  See  Whart.  Crim.  Law,  8th  ed.  § 


220;  Com.  v.  Evans,  101  Mass.  25 
R.  V.  Hartington,  4  £.  &  fi.  780 
Flitters  v.  AUfrey,  L.  R.  10  C.  P.  29 


1362. 

*  Com.  V.  McLean,  2  Parsons,  867. 

*  Com.  V.  Harkins,  Sup.  Ct.  Mass. 


Miltimore  v.  Miltimore,  40  Penn.  St.    1880,   10    Rep.   518;    Gray,    C.  J., 
151  ;  Hopper  v.  Hopper,  19  IlL  219.       Soule,  J^  and  Ames,  J.,  diss. 
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CHAP.  XL] 


BINDING  EFFECT  OF  JUDGMENTS. 


[§  672. 


dictable  offence  to  cheat  by  fraudulently  obtaining  a  judgment, 
as  it  is  to  cheats  by  fraudulently  obtaining  a  bond.  It  is  true, 
it  may  be  well  argued,  that  a  party  to  such  a  judgment  must 
apply  to  the  court  entering  it  to  have  it  opened,  and  until  this 
is  done  he  cannot  resort  to  criminal  proceedings  against  his  ad- 
versary. But  the  Commonwealth  of  Massachusetts,  in  the  case 
before  us,  was  not  a  party  to  the  judgment  alleged  to  have 
been  fraudulent,  and  could  not  have  been  heard  on  a  motion  to 
open  it.  Judgments,  as  we  will  see,^  can  be  impeached  collater- 
ally for  fraud,  and  the  Commonwealth  was  therefore  entitled  to 
set  up  fraud  as  against  the  judgment  alleged  to  have  been  fraud- 
ulently obtained  in  the  case  here  criticised. 

§  571.  To  enable  the  proceedings  in  a  prior  prosecution  to  bar 
a  subsequent  prosecution,  it  is  necessary  that  in  the  jurisdic- 
prior  prosecution  the  court  should  have  had  jurisdiction  J^q'J^fJJJ^ 
of  the  offence,  and  the  proceedings  should  be  regular.'  km™*"'* 
When  two  courts  have  concurrent  jurisdiction  of  an  fonnerpro- 
entire  and  undivisible  crime,  the  court  first  assuming  ^*^°«^ 
such  jurisdiction  over  a  particular  person  or  thing  acquires  exclu- 
sive control,  and  its  judgments  are  a  bar  to  subsequent  proceed- 
ings in  the  ancillary  tribunal.^ 

§  572.  A  discharge  of  a  defendant  on  proceedings  ^^"^ro- 
preliminary  to  a  trial  is  usually  no  bar.    Thus  he  is  not  ^^bj^f* 


1  Infra,  §  595. 

s  Infra,  §  594;  Archbold's  C.  P.  92; 
1  Leach,  135;  2  Hawk.  c.  85;  R.  v. 
Bowman,  6  C.  &  P.  387;  Sterens  v. 
Fasaett,  27  Me.  266;  Marston  v.  Jen- 
nesB,  11  N.  H.  156;  State  v.  Hodg- 
kins,  42  N.  H.  475;  Com.  v.  Alder- 
man, 4  Mass.  477;  Com.  v.  Cunning- 
bam,  18  Mass.  245;  Com.  v.  Peters, 
12  Met.  887;  Com.  v.  Bosworth,  118 
Mass.  200;  State  v.  Brown,  16  Conn. 
54;  State  v.  Cooper,  1  Green,  861; 
Com.  V.  Myers,  1  Ya.  Cas.  188; 
Bailee's  case,  1  Ya.  Cas.  258;  Wor- 
tham  V.  Com.  5  Rand.  (Ya.)  699; 
State  V.  Odell,4  Blackf.  156;  O'Brian 
V.  State,  12  Ind.  869;  State  v.  Payne, 
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4  Mo.  876;  Norton  v.  State,  14  Tex. 
887;  Dunn  v.  State,  2  Pike,  229. 

*  Whart.  Confl.  of  L.  §  988;  U.  S. 
V.  Pirates,  5  Wheat.  184;  Robinson, 
ex  parte,  6  McLean,  855;  Com.  v, 
Goddard,  18  Mass.  455;  State  v. 
Davis,  1  South.  811 ;  Trittipo  v.  State, 
10  Ind.  848 ;  Mize  v.  State,  49  Ga. 
875;  State  v.  Simons,  8  Mo.  415; 
Burdett  v.  State,  9  Tex.  48 ;  though 
see  State  v.  Tisdale,  2  Dey.  &  Bat. 
159. 

That  a  plurality  of  governments 
may  prosecute  an  offence  having  a 
plurality  of  aspects  see  Whart.  Cr. 
PI.  &  Fr.  §  443.  The  authorities  are 
collected  in  Whart.  Crim.  Law,  8th 
ed.  §§  264  et  seq. 
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§  578.]  EVIDEMCE  IN  CBIMIMAL  CASES.  [CHAP.  ZI. 

protected  from  a  subsequent  prosecution  by  an  iffnoramus  from  a 
grand  jury,^  nor  by  a  discharge  on  habeas  corpus.^ 

§  573.  Nor  is  a  nolle  prosequi  ordinarily  a  bar;  ^  nor,  in  Maasa- 
NoUeproB-  chusetts,  is  a  dismissal  by  the  trial  court  ;^  though  it 
e^i  no  btr.  jg  otherwise  where  a  nolle  prosequi  is  entered  when  the 
jury  is  empanelled,  and  the  case  is  committed  to  them  finally, 
and  then  withdrawn  without  consent  of  the  defendant,  and  with- 
out order  of  court  or  statutory  power  ;  or  when,  even  if  the  court 
approve  the  entry,  the  defendant  was  at  the  time  in  jeopardy, 
under  the  Constitution.^  But  when  the  nolle  prosequi  is  with 
permission  of  the  court,  it  may  be  no  bar,  even  though  the  case 
is  opened  to  the  jury.^  After  verdict  a  nolle  prosequi  may  oper- 
ate as  a  pardon.^ 

1  Whart.  Cr.  PI.  &  Pr.  §  446;  2  *  Com.   ».   Gould,   12   Gray,  171; 

Hale,  24S-6 ;   2  Hawk.  c.  85,  a.  6;  Com.  v.  firessant,  126  Maaa.  246. 

R.  V.  Newton,  2  M.  &  R  503 ;  Com.  *  U.  S.  v.  Shoemaker,  2  McLieaii, 

V.Miller,  2  Ashm. 61.    See  Christmas  114;  State  t^.   Smith,  49   N.  U.  155; 

V.  SUte,  58  Ga.  81.  State  v.   Roe,  12  Vt.  941 ;  Com.  v. 

s  Whart.    Cr.   PI.  &   Pr.   §§  445,  Tuck,  20  Pick.  856  ;  Com.  o.  Kimball, 

1011.      See,   however,  under  South  7  Gray,  828;    People  v.  Barrett,  2 

Carolina    statute,    State  v,   Fley,   2  Caines,  804;  People  v.  Vanhorne,  8 

Brey.  888.  Barb.  158;   McFadden  v.  State,   28 

*  Whart.  Cr.  PI.  &  Pr.  §  447;  U.  Penn.    Sl  12;   Mounts  v.  State,  14 

S.  V.  Stowell,  2  Curtis  C.  C.  170;  Ohio,  295;  Baker  v.  State,  12  Oh. 

Com.  0.  Wheeler,  2  Mass.  172;  Com.  St.  214;  Reynolds  v.  State,  3  Kell/, 

V.    Tuck,    20  Pick.   856;    Bacon    v.  58;  Welnzorpflin  v.  State,  7  Blackf. 

Towne,  4  Cush.  284;  State  v.  Main,  186 ;  Ilarker  v.  State,  8  Blackf.  540; 

81  Conn.  572;  Wortham  v.  Com.  5  Wright  v.  State,  5  Ind.  290;  State  v. 

Rand.  (Va.)  699;  State  v.  McNeil,  8  McKee,  1  Bailey,  651;  Jones  o.  State, 

Hawks,  188;  State  v.  McKee,  1  Bail.  55  Ga.  625;  State  v.  Kreps,  8  Ala. 

651;Statev.  Haskins,  8  Hill  (S.  C.)»  951;   Cobia  v.    State,    16  Ala.  781; 

95;  State  v.  Blackweli,  9   Ala.   79;  Grogan  v.  State,  44  Ala.  9;  Bamett 

Aaron  v.  State,  89  Ala.  75 ;  Winston,  v.  Sute,  54  Ala.  579  ;  Ward  v.  State, 

ex  parte,  52  Ala.  419;  Clark  v.  State,  1   Humph.   258;  Sute  v.  Connor,  5 

28  Miss.  261 ;  Donaldson  v.  Stote,  44  Cold.  811.    See  K.  v.  Oulaghan,  Jebb, 

Mo.  149.     See  R.  v.  Roper,  1  Craw.  270.     As  to    special   Massachusetto 

&Diz,  98;  Com.  V.Drew, 8  Cush.  279;  statute  see  Rev.  Stat.  c.  186,  §  27; 

People  V.  Vanhorne,   8  Barb.    160;  c.l98,  §1;  Sup.  Rev.  Sut.  387. 

Gardner  v.  People,  6  Parker  C.  R  •  U.  S.  v,  Morris,  1  Curtis  C.  C.  28; 

155  ;  Sute  v.  Tisdale,  2  Dev.  &  Bat.  Sute  v.  Morgan,  88  Md.  44. 

159;  State  V.  Thornton,  18  Ired.  256;  f  State  t;.   Whittier,  88  Me.  574; 

Stoter.Colvin,  11  Humph.  599.     For  Roe  v.  State,    12   Vt.   98;  Com.  v. 

other  cases  see  Whart.  Cr.  PI.  &  Pr.  Briggs,  7  Pick.  177;  Com.  v.  Tuck, 

§  449.  20  Pick.  856  ;  Com.  v.  Jenks,  1  Gray, 

490;  People  v.  Van  Brunt,  8  Barb. 
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CHAP.  XI,]  BINDING  EFFECT  OF  JUDGMENTS.  [§  576. 

§  574.  It  is  not  necessary  that  a  judgment  should  have  been 
entered  on  a  verdict  of  acquittal  to  make  such  acquittal  Verdict  of 
an  estoppel.^     An  outstanding  verdict  of  guilty  may   w^?houf* 
estop,  even  without  a  judgment,*  and  so  where  there  is  i^^S!**''* 
a  plea  of  guilty  without  judgment ;  *  though  it  is  other-  Otherwise 
wise  where  the  indictment  is  conceded  to  be  bad  by  the  viction. 
prosecution,^  and  where  the  indictment  on  which  the  proceed- 
ings are  had  is  stolen,^  and  where  the  defendant  asks  for  a  new 
trial.     But  '*  jeopardy"  may  constitute  a  bar.* 

§  575.  Proceedings  in  a  criminal  prosecution  will  not  be  barred 
by  the  fact  that  a  prior  civil  suit  has  been  instituted  for  pHor  dvU 
the  same  cause  of  action,  as  in  such  cases  the  parties  f^^' 
are  not  the  same  ; ''  though  a  court  will  take  into  con-  ^"' 
sideration  the  civil  procedure  in  adjusting  sentence  on  the  crim- 
inal.® 

§  576.  It  is  not  necessary  that  a  judgment,  to  be  a  bar,  should 
be  that  of  a  court  of  common  law  jurisdiction.     The  Buiingsof 
judgment  of  a   military  court,  or  a  court-martial,  if  JJuiJJ'^ 
competent  and  constitutional,  may  likewise  establish   ^'^^'' 
res  judicata^    But  ordinarily  an  offence  against  a  State  is  not 
barred  by  the  action  of  a  federal  court-martial,^^  nor  is  a  courts 

158;  SUte  9.  Fleming,  7  Humph.  152.  Com.  v.  Clue,  8  Rawie,  498;    Mc- 

See  generally,  as  to  nolle  prosequi,  Crearj  v.   Com.  29  Penn.  St.  823*; 

Wbart  Cr.  PI.  &  Pr.  §§  888,  447.  Com.  v.  Fells,  9  Leigh,  618;  Spier's 

1  West  V,  State,  2  Zabr.  212.     See  case,   1  Dev.  491 ;  and  see  cases  in 

infra,  §  609.     For  otlier  cases  see  Whart.  Cr.  PL  &  Pr.  §  486. 

Whart.  Cr.   PI.  &  Pr.  §  485.     And  ^  See  cases  cited  in  Whart.  Cr.  PI', 

compare  supra,  §  570.  &  Pr.  §  458. 

*  Whart.  Cr.  PI.  &  Pr.  §  485;  U.  *  See  R.  v.  Rhodes,  2  Strange,  708; 
S.  V.  Herbert,  5  Cranch  C.  C.  87;  U.  State  v.  Frost,  1  Brev.  885;  Budkner 
S.  V.  Keen,  1  McLean,  429;  State  v.  v.  Beck,  Dudley  (S.  C),  168;  State 
Elden,  41  Me.  165;  Ratsky  v.  People,  v.  Blennerbasset,  1  Walker ,.  7. 

29  N.  Y.  124;  Shepherd  v.  People,  11  Whether  the  injured  party  is  bound 

£.  P.  Smith,  407;  West  v.  State,  2  to  prosecute  criminally  before  haying. 

Zabr.  212 ;  Preston  v.  State,  25  Miss,  resort  to  civil  proceedings  is    else- 

S88 ;    State    v.    Spear,   6  Mo.   644 ;  where  considered.    Whart.  Cr.  PI.  & 

Lewis  V,  State,  1  Tex.  Ap.  828.  Pr.  §  458. 

*  People  V.  Goldstein,  82  Cal.  482.  •  Whart.  Cr.  PI.  &  Pr.  §  489  ; 
See  State  v.  Lang,  68  Me.  220.  In-  Dynes  v.  Hoover,  20  How.  65;  Wool- 
fra,  §  577.  ley  v.  U.  S.  20  Law  Rep.  681 ;  U.  S. 

*  Penn.  v.  Huffman,  Addis.  140.  v,  Reiter,   4   Am.  Law  Reg.  N.  S. 

*  State  V.  Mounts,  14  Ohio,  295.  584. 

*  See  Com.  v.  Cook,  6  S.  &  R.  577;  »>  State  v.  Rankin,  4  Cold.  145. 
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martial  barred  by  a  state  prosecation  for  the  same  offence  in  its 
state  aspects.^  Where,  however,  a  court-martial  has,  by  law, 
exclusive  jurisdiction  to  try  an  offence,  then  its  judgment  is  a 
bar  to  the  proceedings  of  other  tribunals.' 

§  577.  A  judgment  founded  on  a  plea  of  nolo  contendere  is 
Jadgment  &  conclusive  bar  to  a  subsequent  criminal  prosecution,' 
ooAtMMTere  ^^o^gh  ^^  <^^^il  suits  n^lo  Contendere  is  held  not  to  in- 
estops.         yolve  an  admission  of  guilt.* 

§  578.  Illustrations  of  the  rule  that  the  offences  must  be  iden- 
tical,  in  order  to  enable  an  acquittal  or  conviction  on  a 
must  be  former  trial  to  be  received  in  evidence  to  bar  proceed- 
*  ^  ings  on  a  second  trial,  belong  more  properly  to  the  ac- 

companying Treatise  on  Pleading.^  It  may,  however,  be  here 
mentioned  that  an  acquittal  on  ground  of  misnomer  of  third  par- 
ties or  of  things  is  no  bar  to  a  second  indictment  for  the  same 
offence  accurately  describing  the  third  parties  or  things,^  nor  is 

^  See  8  Op.  Atty.  Gen.  750 ;  6  Ibid,  ther  ruled  that  unless  suspended  or 

418.      See  supra,  §  671 ;    U.   S.   v.  superseded  by  the  commander  of  the 

Cashiel,  1  Hughes,  552.  forces  of  the  United  States  which  oc- 

'  Coleman  v.  State,  97  U.  S.  509.  cupied  Tennessee,   the  laws  of  that 

For  other  cases  see  Whart.  Cr.  PL  &  State,  so  far  as  they  afiected  its  in- 

Pr.  §  439.  habitants  among  themselves,  remained 

In  Coleman  v.  State,  97  U.  S.  509,  in  force  during  the  war,   and  oyer 

the  defendant,  while  in  the  military  them,  its  tribunals,  unless  superseded 

serrice  of  the  United  States  during  by  him,  continued  to  exercise  their 

the  civil  war,  was  convicted  in  Ten-  ordinary  jurisdiction, 

nessee  by  a  court-martial,  and  sen-  •  State  v.  Lang,  68  Me.  220;  Whart. 

tenced  16  suffer  death.    The  sentence,  Cr.  PI.  &  Pr.  §  418. 

for  some  cause  unknown,  was  not  car-  *  Com.  v.  Horton,  9  Pick.  206;  Com. 

ried  into  effect.      After  restoration  of  v.  Tilton,  8  Met.  282. 

federal    authority  in  Tennessee,  he  *  See  Whart.  Cr.  PL  &  Pr.  §§  456 

was  indicted  by  a  Tennessee  court  for  et  seq. 

the  same  murder.     To  the  indictment  ^  Ibid.  §  460;  2  Hale,    247;  B.  v, 

he  pleaded  his  conviction  before  the  Cogan,  1  Leach,  448;  R.  v.  Green, 

court-martial.     The  plea  being  over-  Dears.  itB.  118;  R.  v.  Champneys,  2 

ruled,  he  was  tried,  convicted,  and  M.  &  B.  26;  State  v.  Sias,  17  N.  H. 

sentenced  to  death.    It  was  held  by  558;  Com.  v.    Wade,  17  Pick.  395  ; 

the    Supreme   Court  of  the  United  Com.  v.  Sutherland,  109  Mass.  842; 

States  that  the  state  court  had  no  Com.  v.  Trimmer,  84  Penn.  St.  18 ; 

jurisdiction  to  try  him  for  the -offence,  fiurres  o.  Com.   27  Grat.  984;  Dur- 

as  he  was  at  the  time  answerable  only  ham  v.  People,  4  Scam.  172;  State  v. 

to  the  federal  government,  and  only  Risher,  1  Rich.  217;  Davis  v.  State, 

by  its  laws,  as  enforced  by  its  armies,  58  Ga.  178;  Martha  v.  State,  26  Ala. 

could  he  be  punished.     It  was  fur^  72;  State  v.  McGraw,  1  Walker,  208; 
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an  acquittal  on  account  of  a  wrong  venue  a  bar  to  an  indictment 
in  which  the  right  venue  is  laid ;  ^  nor  is  an  acquittal  on  ground 
of  a  false  allegation  of  time,  in  cases  where  time  is  essential,  a 
bar  to  a  subsequent  indictment  giving  the  time  correctly.^  It 
is  of  course  otherwise  when  the  averment  of  time  is  immaterial.^ 
A  conviction,  on  the  other  hand,  on  an  indictment  defective 
for  either  of  the  above  reasons,  followed  by  an  endurance  of 
sentence,  bars  further  proceedings.^ 

§  579.  When  the  evidence  necessary  to  support  the  second  in- 
dictment would  have  been  sufficient  to  procure  a  legal  when  eyi- 
conviction  on  the  first,  then  the  first  procedure  operates  ^*^^d  case 
as  an  estoppel ;  but  not  otherwise.*    Hence  an  acquit-  ".^'"^ 
tal  on  a  defective  or  inadequate  indictment  is  no  bar ;  ®  ^^  * 
but  it  is  otherwise  as  to  a  conviction  on  a  defective  in-  m  fint, 
dictment,  followed  by  an  endurance  of  the  sentence.^  jadgment 
In  conformity  with  the  general  principle  above  stated,   •"^P** 
after  judgment  has  been  arrested  or  reversed  on  a  defective 
indictment,  or  after  an  indictment  has  been  quashed,  or  after 
a  judgment  has  been  entered  for  the  defendant  on  demurrer, 
a  new  indictment  may  be  found  correcting  the  defects  in  the 
prior  indictment,  and  to  the  second  indictment  the  proceedings 
under  the  first  will  be  no  bar.^    But  an  erroneous  acquittal  (if 

Hite  V.   State,  9  Yerg.  857.    Supra,  Vaux's  case,  4  Co.  44;  Com.  v,  Clair, 

§§  91  et  seq.  7  Allen,  525;  People  v.   Barrett,   1 

^  Yauz's   case,   4  Co.   45  a,  46  6;  Johns.  66;  Com.  v.  SomerrilW,  1  Ya. 

Methard  v.   State,  19   Oh.  St.  863.  Cas.  164;  Price  v.  State,  19  Ohio,  428; 

Supra,  §  107.  Mount  v.  Com.  2  DuvaU,  98;  Black  o. 

s  R.  V,  Taylor,  8  B.  &  C.  502.    Su-  State,  86  6a.  447  ;  YHiitley  v.  State, 

pra,  §  106.  88  6a.  50 ;  Waller  v.  State,  40  Ala. 

*  Supra,  §  108 ;  2  Hale,  179,  244;  2  825;  State  v.  Mc6raw,  Walker,  208; 
Hawk.  85.  Munford  v.  State,  89  Miss.  558;  State 

*  Com.  V,  Loud,  8  Met.  328 ;  Com.  v.  v.  Horneman,  16  Kans.  452. 

Keith,  8  Met.  581 ;  Fritz  v.  State,  40  '  Com.  v.  Loud,  8  Met.  828;  Com. 

Ind.  18;  Durham  v.  People,  4  Scam,  v,  Keith,  8  Met  581 ;  Fritz  v.  State, 

172.  40  Ind.  18. 

*  Whart.  Cr.  PI.  k  Pr.  §§  456  et  •  Writhpole's  case,  Cro.  Car.  147 ; 
teq, ;  R.  v.  Sheen,  2  C.  8c  P.  684 ;  R.  v.  Drury,  8  Cox  C.  C.  544 ;  R.  v. 
R.  9.  Clark,  1  Brod.  &  B.  478;  R.  v.  Houston,  3  Craw.  &  Dix,  310;  R.  v. 
Emden,  9  East,  487 ;  R.  v.  Yander-  Wildey,  1  M.  &  S.  188;  Com.  v.  Oould, 
comb,  2  Leach,  708;  Heikes  v.  Com.  12  6ray,  171;  People  v.  Casborus,  18 
26  Penn.  St.  518.  Johns.  851;  Com.  v.  Zepp,  5  Penn.  L. 

*  Whart.    Cr.  PI.    &  Pr.   §   457;  J.  256;  Cochrane  v.  State,  6  Md.  400; 
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not  fraudulent)  is  conclusiye,  so  that  the  defendant  cannot  be 
retried  for  any  offence  of  which  he  could  have  been  convicted 
under  the  indictment  on  which  he  was  acquitted.^ 

§  580.  Wherever  an  unlawful  act  has  two  aspects,  under 
Where  the  either  of  which  it  is  indictable,  and  the  evidence  of 
hM  two^in-  cither  of  which  would  sustain  an  indictment  for  the 
aipec/s  other,  then  an  indictment  for  one  aspect  absorbs  the 
conviction    case,  and  there  can  be  no  further  prosecution  for  the 

of  one  ban  _ 

the  other,  act.  In  Other  words,  when  the  evidence  necessary  to 
support  the  second  indictment  would  have  supported  the  first, 
the  second  is  barred  by  a  conviction  or  acquittal  on  the  first ; 
though  not  otherwise.^  Thus  where  a  riot  consists  of  a  series  of 
tumultuous  assaults,  the  defendant,  after  being  convicted  of  the 
riot,  cannot  be  put  on  trial  for  the  constituent  assaults ; '  nor, 
when  a  riot  consists  in  breaking  up  a  religious  meeting,  can  the  de- 
fendant be  prosecuted  for  the  two  offences  successively  ;^  nor  after 
a  conviction  for  holding  forged  paper,  under  an  indictment  for 


Com.  V,  Hatton,  8  Grat  623;  State  v, 
Ray,  1  Rice,  1 ;  State  v,  Phil,  1  Stew. 
81;  Turner  o.  State,  40  Ala.  21;  Jef- 
fries 17.  State,  40  Ala.  381.  Infra,  § 
582.  For  other  cases  see  Whart  Cr. 
PI.  &  Pr.  §  457. 

1  2  Inst.  318;  2  Hale,  274;  R.  t;. 
Sutton,  5  B.  &  Ad.  52;  R.  v.  Praed,  4 
Burr.  2257;  R.  v.  Mann,  4  M.  &  S. 
337 ;  State  v.  Kittle,  2  Tyler,  471 ; 
State  V,  Brown,  16  Conn.  54;  People 
V.  Maher,  4  Wend.  229;  State  t?.  Tay- 
lor, 1  Hawks,  264;  Black  v.  State,  36 
Ga.  547;  State  v.  Dark,  8  Blackf. 
526;  State  t;.  Norrell,  2  Yerg.  24; 
Slaughter  v.  State,  6  Humph.  410. 

«  Archhold's  C.  P.  by  Jervis,  82; 
1  Leach,  448;  R.  v.  Embden,  9  East, 
437;  Com.  v.  Cunningham,  13  Mass. 
245 ;  Com.  v.  Bakeman,  105  Mass.  53; 
Com.  V.  Wade,  17  Pick.  395;  Com.  t;. 
Tenney,  97  Mass.  50;  People  v,  Bar- 
rett, 1  Johns.  66 ;  Canter  v.  People, 
88  How.  (N.  Y.)  Pr.  91 ;  State  v.  Reed, 
12  Md.  263;  Price  v.  State,  19  Ohio, 
423;  Gerard  v.  People,  3  Scam.  363; 
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Durham  r.  People,  4  Scam.  42;  Gue- 
del  v.  People,  43  111.  226;  State  v. 
Egglesht,  41  Iowa,  574j  State  v.  Ray, 
1  Rice,  1 ;  State  v.  Risher,  1  Rich.  217; 
State  V.  Revels,  Busbee,  120;  Holt  v. 
State,  38  Ga.  187 ;  Hite  v.  State,  9 
Terg.  357;  State  t^.  Keogh,  13  La. 
An.  243.  See,  to  same  effect,  2  N. 
Y.  Rev.  St.  1856.  Other  cases  will 
be  found  in  Whart.  Cr.  PI.  &  Pr.  § 
471. 

>  R.  V.  Champneys,  2  M.  &  R.  26 ; 
Com.  v.  Kinney,  2  Ya.  Cas.  139; 
Smith  0.  Com.  7  Grat.  593 ;  State  v. 
Stanly,  4  Jones  (N.  C),  290;  State 
V,  Fife,  1  Bailey,  1;  State  v.  Stan- 
difer,  5  Porter,  523.  See  Com.  v. 
Hawkins,  11  Bush,  603;  though  see 
Scott  v.  U.  S.  1  Morris,  142;  and  cases 
in  Whart.  Cr.  PI.  &  Pr.  §  471. 

^  State  V.  Townsend,  2  Harring. 
543.  A  conviction  of  an  assault,  how- 
ever, does  not  bar  a  prosecution  for 
riot  to  which  the  assault  was  collat- 
eral. See  Skidmore  v,  Bricker,  77  111. 
164. 
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holding  and  uttering  such  paper,  can  there  be  a  conviction  for  ut- 
tering the  paper.^  But  a  conviction  of  larceny,  on  an  indictment 
for  larceny,  does  not  bar  a  prosecution  for  the  burglary  with 
intent  to  steal  to  which  the  larceny  was  an  incident ;  ^  nor  does 
an  acquittal  for  larceny  bar  a  prosecution  for  obtaining  the  same 
goods  by  false  pretences  or  by  conspiracy,^  nor,  at  common  law, 
for  being  an  accessary  to  the  stealing.^  In  some  instances  courts 
have  undertaken  to  say  that  when  a  prosecution  elects  to  prose- 
cute a  particular  phase  of  an  offence  (e.  g.  larceny  in  a  case  of 
robbery ,'^  or  arson  in  a  case  where  the  burning  caused  killing,®  or 
one  of  a  series  of  municipal  negligences  occurring  on  the  same 
day ;  ^  this  is  an  adequate  determination  and  satisfaction,  and 
the  case,  on  the  particular  evidence,  ought  to  be  pushed  no  fur- 
ther. But  whether  public  justice  demands  a  second  prosecution, 
in  such  cases,  is  a  question  for  the  executive,  who  may  properly 
step  in  and  prevent  an  undue  accumulation  of  prosecutions.  For 
the  court  the  test  is,  whether,  on  the  first  trial,  there  could  have 
been  a  conviction  of  the  offence  prosecuted  in  the  second.  If 
not,  then  the  rule  ne  bis  idem  does  not  apply .^ 

^  State  V.  Benham,  7  Conn.  414;  *  State  o.  Lewis,  2  Hawks,  98.  See 

People  V.  Van  Keutzen,  5  Park.  C.  Roberts  v.  State,  14  Ga.  8. 

R.  66.     See  People  o.  Allen,  1  Park.  •  State  ».  Cooper,  1  Green  (N.  J.), 

C.  R.  445;  State  v.  £ggle8ht,41  Iowa,  S61 ;  People  v.  Smith,  S  Weekly  Dig. 

574.     Otherwise  as  to  stealing  and  re-  162;  cited  18  Eng.   Rep.  659.      See 

ceiving,  and  as  to  forging  and  utter-  an  able  criticism  on  these  cases  in  13 

ing.    Foster  v.  State,  39  Ala.  229 ;  Eng.  Rep.  659-60. 

Harrison  v.  State,  36  Ala.  248.    As  "^  State  v.  Fayette ville,  2  Murph.  871. 

to  forging  a  claim  on  one  bank,  and  See  Fiddler  v.  State,  7  Humph.  508. 

obtaining  money  on  such  claim  from  In  Pennsylvania,  under  a    statute 

another  bank,  see  People  v.  Ward,  15  forbidding  the  employment  of  yoang 

Wend.   231 ;  Whart.  Cr.  PI.  &  Pr.  girls  in  liquor  saloons,  it  is  held  that 

§§  465  et  aeq.  the  act  of  employment  being  a  single 

*  See  Wilson  v.  State,  24  Conn.  57;  offence,  there  is  no  misjoinder  in  not 
State  V.  Warner,  14  Ind.  572 ;  but  see  entering  a  separate  indictment  for  each 
State  V.  Lewis,  2  Hawks,  98;  Roberts  female  so  employed.  So  also  in  im- 
V.  State,  14  Ga.  8.  posing  a  fine  of  $800,  the  minimum 

*  R.  V.  Henderson,  C.  &  M.  328;  punishment  prescribed  in  the  act,  $100 
State  V.  Sias,  1 7  N.  Hi'558 ;  Dominick  for  each  female  employed,  there  being 
V.  State,  40  Ala.  680.  no  misjoinder  there  was  no  error  in 

*  State  V.  Larkin,  49  N.  H.  36;  the  sentence.  Walter  v.  Com.  88  Penn. 
Foster  v.  State.  39  Ala.  229.    See,  for  St  137. 

a  fuller  discussion,  Whart  Cr.  PI.  &        *  See,  for  a  fuller  discussion,  Whart. 
Pr.  §  471.  Cr.  PI.  &  Pr.  §§  465  et  seq. 

471 


§  684.]  EVIDENCE  IN  CRItflNAL  CASES.  [CHAP.  XI. 

§  581.  Prosecutions  under  the  liquor  laws  afford  us  several 
nitutn-  illustrations  to  the  same  effect.  A  conviction,  for  in- 
liquor''  stance,  of  the  offence  of  keeping  a  tippling-house,  or 
<^*^**  of  being  a  common  seller,  does  not  bar  a  prosecation 
for  individual  sales ;  ^  and  a  conviction  for  nuisance  will  not  bar 
a  prosecution  for  keeping  intoxicating  liquor.^  But  a  prosecu- 
tion for  a  particular  sale  bars  a  subsequent  prosecution  for  the 
same  sale,  though  the  indictments  in  the  two  cases  are  under  dis- 
tinct statutes,  or  sections  of  statutes.^ 

§  582.  It  may  be  that  the  defendant  was  previously  prose* 
Prior  to-  cuted  for  the  same  offence  as  that  under  trial,  but,  on  a 
grownd  oT  P^^^  ^^  abatement  offered  by  him,  had  a  verdict  in  his 
inadmSri-  ^*^^'*  ^  ®^»  ^^  record  of  the  former  trial  is  inadmis- 
i>ie*  sible,  since  on  that  trial  the  defendant  could  not  have 

been  convicted  on  the  evidence  adduced  on  the  second  trial.  The 
former  proceedings  do  not  bar  a  subsequent  indictment  giving  his 
right  name.^ 

§  583.  Wherever  a  description  is  material,  and  an  acquittal 
Prior  ac-  follows  from  a  variance  in  respect  to  such  description, 
^rom^vari-  ^^^^  acquittal,  as  we  have  seen,  is  not  admissible  on 
ii^miMi-  ^^®  *"*^  ^'  *  second  indictment  in  which  the  aver- 
bie.  ments  are  correctly  made.     It  is  otherwise  when  the 

description  was  not  of  the  essence  of  the  offence,  in  which  case, 
where  the  defendant  could  have  been  convicted  on  the  first 
trial  on  the  evidence  admissible  on  the  second,  proceedings  on 
the  second  trial  are  concluded  by  acquittal  or  conviction  on  the 
first.* 

§  584.  Wherever  a  minor  offence  is  enclosed  in  a  major»  then, 
Prior  pros-  if  the  two  be  contained  in  the  same  count,  either  an 
minor  of-     acquittal  or  conviction  of  the  minor,  is  admissible  as  a 

1  Whart.  Cr.  PL  &  Pr.  §  472 ;  State  *  Com.  v.  McCaulej,  105  Mass.  69. 

V.  Coombs,  82  Me.  527 ;  State  v.  Maher,  See  State  v.  Innes,  58  Me.  586 ;  Com. 

85  Me.  225  ;  State  v.  Innes,  58  Me.  v.  Hardiman,  9  Allen,  487;   State  v. 

586;   Com.  v.   Cutler,  9  Allen,  486;  William,  1  Yroom,  102. 

Com.  V.Kennedy,  97  Mass.  224 ;  State  *  Ibid.;  State  v.  Nutt,  28  Yt.  598 ; 

V.  Johnson,  8  R.  I.  94;  Heikes  t;.  Com.  Miller  v.  State,  8  Oh.  St.  475.    For- 

26  Penn.  St.  518 ;  Roberts  v.  State,  ther  distinctions  are  stated  iu  Whart. 

14  6a.  8;  Morman  v.  State,  24  Miss.  Cr.  PI.  &  Pr.  §  472. 

54.     See  cantrOf  State  v.  Nutt,  28  Yt.  *  Supra,  §  94 ;  infra,  §  689. 

598 ;  Miller  v.  State,  8  Oh.  St.  475.  •  Supra,  §§  91  et  seq.,  578. 
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CHAP.  XI.]  BINDING  EFFEOT  OF  JUDGMENTS.  [§  585. 

bar  to  a  subsequent  indictment  for  the  major  offence.^  fence  en- 
On  an  indictment  for  murder,  for  instance,  if  the  jury  major  ad- 
convicts  of  manslaughter,  this  is  a  virtual  acquittal  of  JJi^25,nJ^" 
murder,  and  the  case  cannot  be  retried  on  an  indictment  ^^}  ^ 

major. 

for  murder.^  A  conviction,  also,  of  murder  in  the  sec- 
ond degree  is  a  bar  to  a  prosecution  for  murder  in  the  first  de- 
gree.^ On  the  same  reasoning,  a  defendant  convicted  of  an 
assault,  on  an  indictment  for  an  assault  and  battery,  or  for  an 
assault  with  intent  to  kill,  cannot  afterwards  be  tried  for  the 
assault  and  battery,  or  the  assault  with  intent  to  kill ;  ^  and  a  de- 
fendant convicted  of  an  assault  with  intent  to  ravish,  under  an 
indictment  for  rape,  cannot  be  subsequently  tried  for  the  rape.^ 
And  it  has  been  held  that  a  defendant  convicted  of  a  breach  of 
the  peace  cannot  afterwards  be  tried  for  an  assault  of  which  the 
breach  of  the  peace  was  an  ingredient.^ 

§  585.  If,  however,  there  could  have  been  no  conviction,  on 
the  first  trial,  of  the  major  offence,  then,  on  a  subse-  otherwise 
quent  trial  of  the  major  offence,  the  record  of  the  first  ^dd  be 

1  R.  V.  Oliver,  8  Cox  C.  C.  884;  Harding,  1  Wall.  Jr.  147;  State  v.  Be- 

B.  V.  Teadon,  9  Cox  C.  C.  91;  B.  v.  heimer,  20  Oh.  St  579;  and  see  other 

Bird,  T.  &  M.  487;  2  Den.  C.  C.  94;  cases  in  Whart.  Cr.  PI.  &  Pr.  §  468. 

8  Cox  C.  C.  11 ;  State  v.  Waters,  89  *  Lewis  v.  State,  51  Ala.  1 ;  Fields 

Me.  54;  State  v.  Dearborn,  54  Me.  v.  State,  52  Ala.  848;  Sute  v.  Smith, 

442;  Com.  v.  Griffin,  21  Pick.  528;  58   Mo.   189;    Slaughter  v.   Com.  « 

Stewart  v.  State,  5  Ohio,  242;  State  v.  Humph.  410;   Johnson  v.  State,  29 

Wiles,  S.  C.  Min.  9  Bep.  472;  Swin-  Ark.  81. 

ney  v.  State,  8  Sm.  &  M.  576 ;  State  «  Whart.  Cr.  PI.  &  Pr.  §  465  ;  State 

V.  Chaffin,   2   Swan,  492;   Miller  v.  v.  Dearborn,  54  Me.  442;   State  v. 

State,  58  Ga.  200;  State  v.  De  Laney,  Hardy,  47  N.  H.  588;  State  v.  Coy, 

28  La.  An.  484;  Cameron  v.  State,  8  2  Aiken,  181;  State  v.  Beed,  40  Yt. 

Eng.  (Ark.)  712;  Sute  v.  Taylor,  8  608;  State  v.  Johnson,  1  Yroom,  185; 

Oregon,  10.     See  sapra,  §§  180,  144;  Francisco  v.  State,  4  Zabr.  80;  Stew- 

and  see  Whart  Cr.  PI.  &  Pr.  §  465,  for  art  v.   State,  5  Ohio,  242;  Clark  v. 

other  cases.  State,  12  Ga.  181;  State  v.  Stedman, 

*  2  Hale,  246  ;  Post.  329;  Living-  7  Porter,  495  ;  Carpenter  o.  State,  28 

ston's  case,  14  Grat.  592;  Brennan  v.  Ala.  84;  Beynolds  v.  State,  11  Tex. 

People,  15  111.  511;  Bamett  v.  People,  120;   State  v.   Bobey,   8  Ner.    812; 

54  111.  825;  Jordan  v.  State,  22  Gra.  People  v.  Apgar,  85  Cal.  389. 

545;   Hurt  v.   State,   25  Miss.  878;  *  State  o.  Shepherd,  7  Conn.  54. 

State  V.  Boss,  29  Mo.  82;  Slaughter  *  Com.  v.  Miller,  5   Dana,  820; 

V.    State,   6   Humph.  410;    State  v.  Com.  v.  Hawkins,  11  Bush,  608.    See 

Lessing,  16  Minn.  80 ;  State  v.  Mai^  fully  for  other  oases  Whart  Cr.  PI. 

tin,  80  Wis.  216;  People  v.  Gilmore,  &  Pr.  §  465. 
4  Cal.  876.    See,  howeTer,  U.  S.  v. 
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§  586.]  EVIDKNCE  IN  GBIMINAL  OASES.  [CHAP.  XI. 

poconvio-    prosecntion  of   the  minor  offence   is   not  admissible.^ 

tion  on  *  , 

fint  trial  Tbus,  acquittal  for  an  assault  with  intent  to  kill  or  rav- 
offence!'  ish  (the  acquittal  being  on  the  ground  of  merger)  is 
no  bar  to  a  subsequent  indictment  for  the  consummated  offence  ;  * 
and  a  conviction  of  an  assault  with  intent  to  kill  is  no  bar  to  a 
subsequent  prosecution  for  murder,  the  person  assaulted*  having 
intermediately  died.^  It  should  be  also  observed,  that  it  has  been 
argued  that  if  the  major  offence  could  have  been  included  in  the 
first  prosecution,  but  was  omitted  either  negligently  or  wilfully, 
and  if  the  facts  constituting  the  major  or  more  aggravated  offence 
were  put  in  evidence  on  the  first  trial,  then  there  can  be  no  sec- 
ond trial  for  such  offence.^  But  as  a  general  rule  we  must  fall 
back  on  the  proposition  already  stated,  that  if  there  could  have 
been  no  conviction  of  the  major  offence  on  the  former  indictment, 
then  judgment  on  such  indictment  cannot  estop  a  subsequent  in- 
dictment for  the  major  offence. 

§  586.    A  previous   prosecution   on   an  indictment  including 
minor  and  major  offence,  bars  a  subsequent  prosecution  for  the 

1  Whart.  Cr.  PL  &  Pr.  §  465 ;  R.  in  re,  9  W.  R.  208;  R. ».  Champneys, 
V.  Morris,  L.  R.  1  C.  C.  90;  R.  v.  2  M.  &  R.  26;  State  v.  Smith,  48  Yt. 
Salvi,  10  Cox  G.  G.  481,  n. ;  R.  v.  824;  State  v.  Stanly,  4  Jones  (N.  C.), 
Button,  11  Q.  B.  929;  Josslyn  v.  Com.  290;  though  see  Smith  v.  Com.  7 
6  Met.  286;  Com.  v.  Evans,  101  Mass.  Grat.  598.  For  other  authorities  see 
25;  Com.  v,  Herty,  109  Mass.  848;  Whart  Cr.  PI.  &  Pr.  §  407. 
Wilson  V.  State,  24  Conn.  57 ;  State  The  English  rulings,  it  should  he 
V,  Warner,  14  In d.  572;  Freeland  v.  observed,  rest  in  part  on  a  special  re- 
People,  16  111.  880;  Severin  v.  Pea-  cent  statute  providing  that  after  a 
pie,  87  111.  414 ;  Scott  v.  U.  S.  1  Mor-  trial  by  justices  there  shall  be  no 
ris,  142;  People  v.  Ejiapp,  26  Mich,  further  proceedings  *'  for  the  same 
112;  State  v.  Martin,  80  Wis.  216;  cause." 
Duncan  v.  Com.  6  Dana,  295.  In  R.  v.   Tancock,  18   Cox  C.  C. 

^  Whart.    Cr.  PI.  &   Pr.    §§   456,  217,  where  the  defendant  was  indicted 

465;  State  17.   Murray,  15  Me.   100;  for  murder,  and  pleaded  a  former  con- 

Com.  V.    Kingsbury,   5    Mass.    106;  yiction  for  manslaughter  for  the  same 

People  V.  Mather,  4  Wend.  265.     See  act,  on  an  indictment  for  manslaugh- 

Com.  V.  Parr,  5  W.  &  S.  845.  ter,  Denman,  J.,  held  that  as  the  case 

*  R.  V.  Morris,  L.  R.  1  C.  C.  90  ;  on  trial  amounted  only  to  manslaugh- 

R.  o.  Salvi,  10  Cox  C.  C.  481,  n.;  ter,  the  former  conviction  was  a  bar; 

Com.  V.  Evans,  101  Mass.  25;  Buries  though  he  expressed  a  doubt  whether 

V,  People,  1  Parker  C.  R.182;  Wright  if  the  second  trial  disclosed  a  case 

V.  State,  5  Ind.  527.     Supra,  §  570.  of  murder,  the  former  conviction  of 

^  R.  V.  Elrington,  9  Cox  C.  C.  86 ;  1  manslaughter  would  be  a  bar.    See 

B.  &  S.  689;  10  W.  R.  18;  citing  R.  v.  comments  in  Whart.  Cr.  PL  &  Pr.  § 

Stanton,  5  Cox  C.  C.  824  ;  Thompson,  465. 
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CHAP.  XI.]  BINDING  EFFECT  OP  JUDGMENTS.  [§  687. 

minor  offence.      Thus  a  conyiction  or  acquittal  on  an  indict- 
ment  for  murder  bars  a  subsequent  prosecution   for  inproseca- 
manslaughter ;  a  conviction  or  acquittal  on  an  indict-  ^^j/^^f- 
ment  for  burglary  and  larceny  bars  a  subsequent  pros-  ^«nc€,  it  u 
ecution  for  larceny.^    It  is  otherwise  when  there  could  to  pat  in 
not  have  been  a  conviction  of  the  minor  offence  under  former 
the  first  indictment.'  '  Thus  an  acquittal  for  burglary   S^^JTcMe 
with  intent  to  steal  does  not  bar  a  prosecution  for  lar-  ^Sor  anlf 
ceny  ;  ^  and  an  acquittal  for  murder  on  the  ground  that  mmor. 
the  assaults  averred  did  not  contribute  to  the  murder  does  not 
bar  a  subsequent  indictment  for  the  assaults.^ 

§  587.  Is  it  permissible  to  introduce  into  one  indictment  the 
killing  by  A.  of  B.  and  C.  simultaneously ;  and  if  so,   ^^^^^  ^^ 
can  the  two  killings  be  tried  together,  and  a  verdict  J^'*™i*' 
found  so  as  to  include  both  ?     That  this  can  be  done  is  killed  by 
expressly  ruled  by  several  courts;^  but  the  tendency  aprosecii- 
of  authority  is  to  the  contrary,^  and  with  reason.     It  kliung  one 

1  4  Co.  R.  45;  2  Hale,  246;  Fost.        *  Sute  v.  Womack,   7  Cold.  608; 


889;  R.  o.  Barrett,  9  C.  &  P.  887 
People  V.  McGowan,  1 7  Wend.  886 
People  V.  Loop,  8  Parker  C.  R.  561 
Lohman    v.  People,   1    Comst   879 


Racker  v.  State,  Sup.  Ct  Tex.  1880, 
9  Rep.  525;  and  so  Clem  v.  State,  42 
Ind.  420. 

*  See  authorities  in  Whart.  Crim. 


State  r.  Cooper,  1  Green,  861  ;  Din-  Law,  8th  ed.  §  468;  R.  o.  Champneys, 

key  V.  Com.  17  Penn.  St.  126;  State  2  M.  &  R.  26;  R.  v.  Jennings,  R.  & 

V.  Reed,  12  Md.  268;  State  v,  Lewis,  R.   888;  State  v.  Damon,  2  Tyler, 

2  Hawks,  98;  Johnson  v.  State,  44  890;  Com.  o.  Bakeman,  105  Mass.  58; 

Ga.  258;  State  v.  Smith,  15  Mo.  550;  State  v.  Benham,  7  Conn.  414;  Peo- 

State  V.  Eeogh,  18  La.  An.  248;  Wil-  pie  v.  Warren,  1  Parker  C.  R.  888 ; 

cox  V,  State,  81  Tex.  586.     See  for  Yaughan  o.   Com.  2  Va.  Cas.  278  ; 

other  cases  Whart.  Cr.  PI.  &  Pr.  §  Smith  v.  Com.  7  Grat  598 ;  State  v. 

466.  Fife,  1  Bailey,  1;  State  r.  Fayette- 

*  Hawks,  h.  ii.c.  25,  s.  5;  1  Leach,  viile,  2  Murphy,  871;  State  v.  Standi- 
12;  R.  V.  Henderson,  C.  &  M.  828;  fer,  5  Porter,  528;  Teat  v.  State,  58 
State  V.  Warner,  14  Ind.  572;  State  Miss.  489;  People  v.  Alibez,  49  Cal. 
V.  Jesse,  8  Dev.  &  B.  98;  State  v.  452. 

Standifer,   5  Porter,   528;    State  v.  In  State  v.  Homeman,  16  Elans. 

Wightman,  26  Mo.  515.     See,  how-  452,  it  was  held  that  an  acquittal  on 

ever,  R  v.  Gould,  9  C.  &  P.  864.  a  charge  of  shooting  with  intent  to 

*  State  V,  Warner,  14  Ind.  572;  kill  was  no  bar  to  a  prosecution, 
Roberts  v.  State,  14  Ga.  8.  based  on  the  same  act,  for  wounding 

«  R.  V.  Bird,  T.  &  M.  487 ;  2  Den.  a  horse. 
C.  C.  94;  5  Cox  C.  C.  11.    See  su- 
pra, S§  91-8. 
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§  688.] 


EVmSNOB  IM  CBIMIKAL  OASES. 


[chap.  n. 


^1^  by  no  means  follows  that  because  two  persons  are  killed 
a  proseca-  simultaneously  by  the  same  blow,  the  issue  as  to  each 
killing  the  is  the  same.^  A.,  for  instance,  shooting  at  B.  in  self- 
^     '  defence,  may  negligently  kill  C,  in  which  case  an  ac- 

quittal on  an  indictment  for  killing  B.  would  not  bar  an  indict- 
ment for  killing  C.  Or  A.,  an  officer  of  justice,  when  killing 
B.  under  legal  warrant  negligently  kills  C,  in  which  case  an  ac- 
quittal for  killing  B.  would  not  bar  a  prosecution  for  killing  C* 
Or  A.  designing  to  poison  B.,  by  the  same  poison,  at  the  same 
meal,  negligently  poisons  C,  in  which  case  a  verdict  of  man- 
slaughter as  to  0.  would  not  bar  an  indictment  for  the  murder  of 
B.  Even  if  we  follow  the  oases  which  rule  that  when  a  second 
person  is  killed  incidentally  to  an  assault  on  a  first,  the  offence 
is  to  be  viewed  in  respect  to  the  second  person  precisely  as  if  he 
were  the  first,^  yet  the  question  still  arises,  which  is  the  person 
assaulted  whose  relations  are  to  be  imputed  to  the  other  person 
killed,  and  how,  if  both  were  killed,  can  a  lumping  sentence  be 
imposed?*^ 

§  588.  It  is  not  only  proper  but  right,  where  a  number  of 
On  a  trial  articles  having  a  common  ownership  are  stolen  simul- 
the  gooda^  taneously,  that  they  should  be  grouped  in  the  same  in- 
dictment ;  ^  from  which  it  follows  that  on  an  indictment 
for  stealing  the  goods  of  A.  it  is  admissible  to  put  in 
evidence,  in  bar,  a  prior  prosecution  for  the  stealing  at 
the  same  time  other  goods  of  A.   If  the  prosecution  did 

SlSyTnot  ^^*  l'^™?  *^  ^^^  g^s  s^^l^^  i^  *t^  ^^^  indictment, 


of  A.,  a 
fonner 
prosecu- 
tion for 
stealing 
thegoMs 
ofB.si- 
multane- 


abar. 


it  was  its  own  fault ;  and  it  cannot  avail  itself  of  its 
own  negligence  to  multiply  indictments  against  the  defendant. 


^  See  this  question  discussed  more 
fully  in  Whart.  Cr.  PI.  &  Pr.  §  468. 

*  See  Whart.  Crim.  Law,  8th  ed. 
§120. 

*  See  People  t^.  Warren,  1  Parker 
C.  R.  888 ;  Yaughan  v.  Com.  2  Ya. 
Cas.  278;  Smith  v.  Com.  7  Grat.  598. 

«  R.  o.  Carson,  R.  &  R.  808;  Fur- 
neaux's  case,  R.  &  R.  885  ;  State  v. 
Snyder,  50  N.  H.  150;  State  v,  Came- 
ron, 40  Yt.  555  ;  Com.  v.  Williams,  2 
Cush.  588;  Com.  v.  0*ConneIl,  12 
Allen,  451 ;  Com.  t;.  Eastman,  2  Gray, 
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76;  Jackson  v.  State,  14  Ind.  827; 
State  V.  Williams,  10  Humph.  101 ; 
Lorton  v.  State,  7  Mo.  55 ;  Hatch  9. 
State,  6  Tez.  App.  884.  See  other 
cases  cited  Whart.  Cr.  PI.  8c  Pr.  § 
470.  See  also  State  v,  Egglesht,  41 
Iowa,  574,  where  it  was  held  that 
when  hj  one  act  several  forged  checks 
were  uttered,  these  utterings  formed 
but  one  offence.  Compare  Walter  &. 
Com.  88  Penn.  St.  187,  cited  supra, 
580. 


CHAP.  XI.]  BINDING  EFFECT  OF  JUDGMENTS.  [§  689. 

But  a  more  difficult  question  arises  where  articles  simultaneously 
stolen  belong  to  different  owners,  in  which  case  it  is  argued  that 
because  each  owner  is  entitled  to  restitution,  he  cannot  be  pre- 
cluded from  this  by  a  proceeding  as  to  which  he  may  not  have 
had  notice,  and  that  therefore  several  stealings  from  different 
owners  cannot  be  grouped  in  the  same  indictment.^  This  con- 
clusion, however,  has  been  rejected  by  several  courts,  and  the 
preponderating  opinion  is,  that  when  there  is  a  taking  of  the 
articles  of  several  owners  by  a  single  act,  the  prosecution  may 
elect  to  indict  for  all  the  articles  together.^  If  so,  on  the  reason- 
ing already  given,  by  indicting  for  stealing  a  single  article,  it  may 
preclude  itself  from  a  further  prosecution  of  the  transaction.^ 

§  589.  It  must  be  remembered,  in  view  of  the  terms  of  the 
present  discussion,  that  to  constitute  simultaneousness  it  32^01^ 
it  is  not  necessary  that  there  should  be  exact  coinci-  ncous" 

,  ,  does  not 

dence  in  a  particular  point  of  time.  It  may  appear,  mean  coin- 
for  instance,  that  the  defendant  has  tapped  his  neigh-  a  point  of 
bor's  gas-pipe,  and  has  for  weeks  been  consuming  his  ^^^ 
neighbor's  gas.  This,  however,  will  not  justify  a  series  of  prose- 
cutions for  each  day's  or  each  hour's  appropriation.  The  tap- 
ping with  the  subsequent  appropriations  constitute  one  act,  and 
must  be  prosecuted  as  such.^  The  same  reasoning  applies  to 
the  removal,  piece  by  piece,  of  ore  from  a  neighboring  quarry, 
by  an  orifice  made  at  one  specific  time.^  And  it  has  been  held 
that  the  setting  on  fire  a  block  of  houses  constitutes  a  simultane- 
ous offence,  though  the  houses  take  fire  and  are  consumed  at 
successive  periods  of  time.^ 

^  R.  9.  Knight,  L.  &  C.  878;  Sute  see  discussion  in  Whart  Cr.  Fl.  &  Pr. 

V.  Newton,  42  Vt  537;  Com.  v.  An-  §  470. 

drews,  2  Mass.  409 ;  State  v,  Thors-        *  That  a  prosecution  may  be  barred 

ton,  2  McMuU.  882.  by  selecting  a  particular  grade  see 

>  Com.  V,  Williams,  Thach.  C.  C.  supra,  §  580. 
722;   State  v.  Nelson,  29  Me.  829;        «  R.  v.  Firth,  L.  R.  1  C.  C.  172; 

State  V.  Merrill,  44  N.  H.  624 ;  Com.  11.  Cox  C.  C.  234.    See  R  1;.  Jones,  4 

©.Dobbin,  2  Parsons,  880;  State  v.  C.  &  P.  217;  Whart.  Cr.  PL  &  Pr. 

Hennessy,  23  Oh.  St.  889;  Lowe  v.  §474. 

State,  57  Ga.  171;  Ben  v.  State,  22        «  R.  v.  Bleasdale,  2  C.  &  K.  765. 
Ala.  9;  Lorton  v.  State,  7  Mo.  55;        •  Woodford  v.  People,  62  N.  Y.  11 7; 

State  V.  Morphin,  87  Mo.  878;  WU-  afEl  S.  C,  8  Hun,  810;  5  Thomp.  &  C. 

son  V.  Stote,  45  Tex.  170.     See  U.  S.  589. 
V.  Beerman,  5  Cranch  C.  C.  412;  and 
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§  691.] 


EVIDENCE  IN  CBIMINAL  OASES. 


[CHAP.  XL 


tion  for 
prior  si- 
mulune- 


§  590.  In  view  of  the  oomparative  lightness  of  the  offence,  and 
OniriAifor  ^^®  power  residing  in  the  courts  to  modify  the  sentence 
prM«Ba-  according  to  the  evidence,  it  has  been  frequently  held 
admissible  for  the  prosecution,  when  there  have  been 
simultaneous  batteries  on  several  persons,  to  include 
ofaooth^  these  batteries  in  the  same  count.  It  follows  from  this 
^^^^-  that  on  a  trial  for  one  of  these  batteries  it  is  admissible 
for  the  defendant  to  show,  in  bar  of  the  indictment,  that  he  has 
been  previously  prosecuted  for  a  simultaneous  battery  on  another 
person,  the  indictment  in  the  first  case  averring  the  double  bat- 
tery.^ But  it  is  otherwise  when  the  indictment  in  the  first  case 
charged  simply  a  battery  on  a  person  other  than  the  prosecutor 
in  the  second  suit.' 

§  591.  A  question  of  much  moment  arises  when  there  are  a 
Jadgment  Series  of  successive  offences  relating  to  the  same  trans- 
action. It  will  not  be  pretended  that  an  acquittal  or 
conviction  for  a  nuisance  to-day  will  be  a  bar  to  a  pros- 
ecution for  a  similar  nuisance  on  the  same  premises 
to-morrow.^  Nor  would  it  be  maintained  that  a  judgment  for 
the  plaintiff  for  yesterday's  nuisance  would  be  conclusive  in  a 
suit  for  to-day's  nuisance.^  Nor,  if  a  way  is  obstructed,  could  a 
judgment  on  a  suit  for  yesterday's  obstruction  bar  a  suit  from 
being  brought  for  to-day's  obstruction.^  Nor,  if  a  series  of  drams 
are  sold  at  a  bar,  can  an  action  for  a  sale  yesterday  prevent  an 
action  from  being  brought  for  a  sale  to-day.^  We  may  therefore 
hold|  that  although,  when  the  question  at  issue  goes  to  the  gen- 


on  succes- 
sive of- 
fences 
not  ex- 
haustive. 


1  R.  V.  Benfield,  2  Barr.  984;  B. 
17.  GiddiDgB,  C.  &  M.  684;  Com.  o. 
McLanglin,  12  Cush.  615;  Com.  v. 
O'Brien,  107  Mass.  208 ;  Kenney  v. 
State,  5  R.  I.  385 ;  Fowler  v.  State,  S 
Ueifik.  154.  For  other  cases  see 
Whart.  Cr.  PI.  &  Pr.  §  469. 

In  Ben  v.  State,  22  Ala.  9,  it  was 
held  not  to  be  duplicity  to  include  in 
one  count  the  administering  poison  to 
three  persons.  See  contra ^  People  v, 
Warren,  1  Parker  C.  R.  388. 

*  People  V.  Warren,  1  Parker  C.  R. 
888;  Yaughan  v.  Com.  2  Va.  Cas. 
278;  Smith  v.  Com.  7  Grat.  598;  State 
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V.  McClintock,  8  Iowa,  208 ;  State  v. 
Standifer,  5  Porter,  528.  See  on  this 
topic  Whart.  Cr.  PI.  &  Pr.  §  469. 

•  See  Whart.  Cr.  PL  &  Pr.  §  475; 
People  V.  Townsend,  8  Hill  (N.  Y.), 
479 ;  R.  V.  Fairie,  8  E.  &  B.  486 ;  8 
Cox  C.  C.  66.  For  analogous  civil 
cases  see  Whart.  on  £v.  §§  788-9. 

^  Richardson  v,  Boston,  19  How. 
268. 

•  Evelyn  v.  Haynes,  cited  Taylor  on 
Ev.  §  1509;  Connery  t».  Brooke,  78 
Penn.  St.  80. 

•  State  V.  Coombs,  82  Me.  529.  Su- 
pra, §  581. 


CHAP.  XI.] 


BIDDING  EFFECT  OF  JTJDGIIENTS. 


[§  698. 


eral  liability  of  the  defendant,  a  judgment  may  be  admitted  as 
primd  facie  determining  such  liability,  yet  a  judgment  on  a  suit 
for  a  breach  of  yesterday  cannot  be  conclusive  as  to  a  suit  for  a 
breach  of  to-day.  The  same  distinction  may  be  illustrated  by 
the  rulings  in  civil  cases  as  to  recurring  claims :  e.  g.  taxes,  and 
debts  due  by  instalments.^  But  where  the  question  whether  a 
certain  thing  is  a  nuisance  or  a  trespass  is  solemnly  determined 
between  the  parties  by  a  judgment  for  the  plaintiff,  or  the  pros- 
ecution, as  the  case  may  be,  then  the  defendant  is  estopped  from 
denying,  on  a  suit  for  a  continuing  offence,  the  fact  that  the 
thing  complained  of  is  a  nuisance  or  a  trespass.' 

§  592.  In  civil  practice,  a  former  judgment,  when  offered  by 
either  party  in  bar,  can  be  put  in  evidence  under  the  ^^^^^ 
general  issue.^    In  criminal  practice,  a  special  plea  of  ^^™ 
avZrefoU  acquit  or  convict  is  usually  regarded  as  an  "P^^^ 
essential  prerequisite  to  the  introduction  of  the  record 
of  the  prior  procedure.^    In  some  States,  by  statutes,  the  record 
can  be  put  in  evidence  under  the  general  issue.^ 

§  593.  Even  when  the  parties  are  the  same,  and  the  judgment 
primd  facie  admissible,  it  is  always  open  to  a  party  paioi  ew- 
against  whom  such  judgment  is  offered,  to  show,  by  misdbi^to 
parol  or  otherwise,  that  notwithstanding  this  apparent  j^^dbSa-**' 
identity,  there  b  a  difference  in  the  points  submitted  in  fs^^- 
the  two  cases,  either  as  to  the  offence  or  the  offender.  The  issue 
thus  raised  as  to  identity  is  one  of  fact,  which  the  jury  must  de- 
termine.^   So  the  substantial  as  well  as  formal  identity  may  be 


^  Bigelow  on  Estoppel,  2d  ed.  84; 
Duncan  v.  Bancroft,  110  Mass.  267. 

*  Whart.  Crim.  Law,  8th  ed.  §  475; 
Fowle  i;.  R.  R.  107  Mass.  852 ;  Plate 
w.  R.  R.  37  N.  Y.  472. 

*  Whart.  on  Ev.  §  766. 

*  2  Hale  P.  C.  241 ;  Hawk.  b.  2,  c. 
85 ;  R.  V.  Crofts,  9  C.  &  P.  219 ;  State 
V.  Barnes,  82  Me.  580;  Com.  t;.  Mer- 
rill, 8  Allen,  545;  Com.  t;.  Chesley, 
107  Mass.  223;  SoUidaf  v.  Com.  28 
Penn.  St.  18;  Nonemaker  v.  State,  84 
Ala.  211 ;  Foster  v.  State,  39  Ala.  829; 
Mountain  v.  State,  40  Ala.  844;  Roo- 
co  0.  State,  87  Miss.   857;  Clem  v. 


State,  42  Ind.  420;  State  v.  Salge,  2 
Nev.  321.  For  a  full  discussion  of 
pleading  in  this  respect  see  Whart. 
Cr.  PI.  &  Pr.  §§  477  et  seq. 

^  Clem  V.  Sute,  42  Ind.  420. 

•  R.  V.  Crofts,  9  C.  &  P.  219;  R.  v. 
Parry,  7  C.  &  P.  836:  Ricardo  v.  Gar- 
cias,  12  CI.  &  F.  868;  R.  r.  Bird,  2 
Den.  C.  C.  94;  5  Cox  C.  C.  20;  Asp- 
den  V.  Nixon,  4  How.  467;  Goodrich 
V.  City,  5  Wall.  566 ;  Packet  Co.  v. 
Sickles,  5  Wall.  580;  Post  v.  Smilie, 
48  Vt  185;  Piper  v.  Richardson,  9 
Met.  155;  Com.  v.  Dillane,  11  Gray, 
67;  Leonard  v,  Whitney,  109  Mass. 
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§  594.] 


EVIDENOE  IN  CBDilMAL  GASES. 


[chap.  XI. 


shown  by  parol.^  The  burden  of  dispating  a  primd  facie  case  of 
identity  is  on  the  party  disputing.^  Bat  a  point  not  at  issue  by 
the  record  cannot  be  shown  by  parol  to  have  been  decided  by 
the  caae*^ 

n .  WHEN  JUDGMENT  HAT  BE  IMPEACHED. 

§  594.  A  procedure  before  a  court  which,  on  the  face  of  the 
J  dmn  t  ^^^^>  ^^^  either  no  jurisdiction,  or  a  jurisdiction  which 
mar  be  does  not  attach,  is  coram  nonjudice^  and  may  be  im- 
^'^  peached,  even  by  the  party  in  favor  of  whom  the  pro- 
jnrisdic-  ^  ceeding  is  instituted ;  ^  a  fortiori  by  the  party  against 
'i^'*-  whom  it  is  offered.*    An  inferior  court  must  show  on 

the  record  that  it  had  jurisdiction.^  The  same  distinction  holds 
good  with  respect  to  superior  courts  with  limited  statutory  juris- 
diction,^ and  ¥rith  regard  to  courts  of  any  class  obviously  tran* 
scending  their  powers.®    If  the  record,  however,  avers  the  facts 


265 ;  Com.  v.  Satherland,  109  Mass. 
842 ;  Smith  v.  Sherwood,  4  Conn.  276; 
People  V,  McGowan,  17  Wend.  386  ; 
Porter  v.  State,  17  Ind.  415 ;  Duncan 
V.  Com.  6  Dana,  295;  Newton  v. 
White,  47  Ga.  400;  Chamberlain  v. 
Gaillard,  26  Ala.  504;  Robinson  v. 
Lane,  22  Miss.  161 ;  State  v,  Andrews, 
27  Mo.  267;  State  v.  Small,  81  Mo. 
197;  State  v,  Thornton,  87  Mo.  860. 
Supra,  §§  509-1 1.  For  other  cases  see 
Whart.  on  Ev.  §  785. 
1  Whart.  on  Ev.  §  795. 

*  2  Hale,  241;  Com.  v.  Daley,  4 
Gray,  209  ;  State  v.  Small,  81  Mo.  197; 
Sute  V.  Thornton,  87  Mo.  860;  Whart 
Cr.  PI.  &  Pr.  §  488. 

*  Manny  v.  Harris,  2  Johns.  24 ; 
Jackson  v.  Wood,  8  Wend.  27. 

^  Mercier  i;.  Chace,  9  Allen,  242. 

»  Supra,  §  571 ;  R.  w.  Chester,  1 W. 
Bl.  25 ;  R.  V.  Washbrook,  4  B.  &  C. 
782;  R.  V.  Bowman,  6  C.  &  P.  887; 
Briscoe  V,  Stephens,  2  Bing.  218;  ^9 
Moore,  418;  Thompson  v.  Whitman, 
18  Wall.  457;  HiU  v.  Mendenhall,  21 
Wall.  458  ;  Penobscot  R.  R.  t;.  Weeks, 
52  Me.  456  ;  State  v.  Hodgkin,  42  N. 
H.  475;  Com.  v.  Alderman,  4  Mass. 
477;  Com.  v,  Goddard,  18  Mass.  457; 
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Borden  o.  Fitch,  15  Johns.  121;  La- 
tham 0.  Edgerton,  9  Cow.  227 ;  Gage 
v.  Hill,  48  Barb.  44 ;  State  v.  Cooper, 
1  Green  (N.  J.),  861 ;  Fisher  ».  Long- 
necker,  8  Barr,  410;  Com.  v.  Myers, 
1  Va.  Cas.  198;  Wortham  v.  Com.  5 
Rand.  699;  James  v.  Smith,  2  S.  C. 
188;  Parish  v.  Parish,  82  Ga.  658; 
Richardson  t;.  Hunter,  28  La.  An.  255; 
State  V.  Payne,  4  Mo.  876;  Bonsall  o. 
Isett,  14  Iowa,  809;  Mayo  v.  Ah  Loy, 
82  Cal.  477;  Dorsey  v.  Kendall,  8 
Bush,  294;  North  v.  Moore,  8  Kans. 
148. 

•  Harris  v.  Willis,  15  C.  B.  709 ; 
Crawford  r.  Howard,  80  Me.  422; 
Clark  V,  Bryan,  16  Md.  171;  Adams 
r.  Tiernan,  5  Dana,  894;  Gray  v,  Mc- 
Neal,  12  Ga.  424. 

7  Harris  v.  Hardeman,  14  How. 
884 ;  Morse  v.  Presby,  25  N.  H.  299  ; 
Carleton  o.  Ins.  Co.  85  N.  H.  162; 
Huntington  v.  Charlotte,  15  Yt.  46; 
Embury  v.  Conner,  8  Comst.  822. 
See,  however,  Hahn  o.  Kelly,  84  Cal. 
891;  Tibbs  v.  Allen,  27  111.  119  ;  and 
remarks  in  Bigelow  on  Estoppel,  2d 
ed.  124. 

>  Windsor  v.  McVeigh,  cited  98 
U.  S.  264. 


OHAP.  XI.J     WHEN  JUDGMENT  MAT  BE  IMPEACHED.       [§  596. 

necessary  to  constitate  jurisdiction,  such  ayerments  cannot  (ex- 
cept in  cases  of  fraud  to  be  hereafter  noticed)  be  collaterally 
disputed  by  parties  or  privies.^  Nor,  where  the  record  shows 
jurisdiction  (unless  with  the  exception  already  noticed),  can  par- 
ties or  privies  collaterally  dispute  the  rulings  of  courts  on  ques- 
tions of  jurisdiction  which  they  did  not  dispute  at  the  time.' 

§  595.  Whenever  a  party  seeks  to  avail  himself  of  a  former 
judgment,  fraudulently  entered,  the  opposite  party  may   Former 
show  the  fraud  and  thus  avoid  the  judgment.    In  crim-  jJaflSe"** 
inal  issues  this  is  settled  law.     An  acquittal  or  con  vie-  avoided  on 

^  proof  of 

tion  a  defendant  manages  to  have  fraudulently  entered  invid, 
is  no  bar  to  a  second  prosecution.^    Fraud,  however,  must  be 
substantively  proved,  or  the  prior  judgment  will  be  a  bar.^    The 
burden  is  on  the  party  setting  up  the  fraud  to  show  it.^ 

§  596.  A  foreign  judgment  is  impeachable  for  want  of  juris- 
diction, and    hence,   for   want    of    personal   service,  impeach- 
within  the  jurisdiction,  on  the  defendant,  this  being  Jran/of 
internationally  essential  to  jurisdiction.     Thus,  where  jungdic- 
a  settlement  was  made  in  England  on  a  marriage  be-  fraud. 
tween  a  Turk  domiciled  in  England  and  an  English  lady,  the 
former  promising  to  reside  always  in  England,  Hall,  Y.  C,  held 

1  McGormick  v.  Sallivant,  10  How.  St  Tr.  544;  R.  v.  Davis,  12 
Wheat.  192;  Morse  v.  Presby,  25  N.  Mod.  9;  R.  t7.  Furzer,  Say.  90;  State 
H.  299 ;  Carleton  v.  Ins.  Co.  35  N.  H.  v.  Little,  1  N.  H.  257;  State  v.  Brown, 
162;  Colt  V.  Haven,  SO  Conn.  190;  16  Conn.  54;  Com.  v.  Alderman,  4 
Hartman  V.  Ogborn,  54  Penn.  St.  120;  Mass.  477;  Com.  v,  Jackson,  2  Va. 
Clark  V.  Bryan,  16  Md.  171;  Simmons  Cas.  501 ;  Balson  v.  People,  81  111.  409 ; 
V.  McKay,  5  Bush,  25 ;  Callen  t;.  Elli-  State  v.  Green,  16  Iowa,  239;  Danlap 
son,  13  Oh.  St.  446;  Moffitt  v.  Mof-  v.  Cody,  81  Iowa,  260;  Hulverson  v. 
fitt,  69  III.  641;  Rice  v.  Brown,  77  Hutchinson,  39  Iowa,  816;  State  v. 
UL  549 ;  Hahn  v.  Kelly,  84  Cal.  391 ;  Davis,  4  Blackf.  345;  State  o.  Atkin- 
85  Cal.  533;  McCauley  v.  Fulton,  44  son,  9  Humph.  677;  Sute  v.  Colvin, 
Cal.  355;  Smith  v.  Wood,  87  Tex.  11  Humph.  599;  Ellis  v.  Kelly,  8  Bush, 
616;  though  see  Comstock  v.  Craw-  621;  State  v.  Jones,  7  Ga.  422;  State 
ford,  8  Wall.  897,  where  it  was  held  v.  Cole,  48  Mo.  70.  See  State  v.  Low- 
that  the  jurisdictional  recitals  of  a  ry,  1  Swan,  34. 
statutory  Probate  Court  were  only  *  State  v,  Casey,  Busbee,  209 ;  State 
primd  facie  evidence  of  the  facts  re-  v,  Tisdale,  2  Dev.  &  Bat.  159;  Bur- 
cited,  dett  V,  State,  9  Tex.  43. 

a  Sheldon  v.  Wright,  5  N.  T.  497;  »  Ibid.  Supra,  §§  226,  590  a ;  infra, 

Fitshugh  V.  McPherson,  9  GUI  &  J.  §  596  a.    See  Welsh  v.  Mandeville,  1 

51.  Wheat.  83. 

*  Duchess   of   Kingston's  case,  2 
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§  698.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  ZI. 

that  a  Turkish  court  could  not,  by  a  decree  of  divorce  pro- 
nounced without  notice  to  the  wife  or  other  persons  interested 
under  the  settlement,  make  void  the  settlement.  So  it  has  been 
held  that  a  foreign  judgment  can  be  contested,  even  by  parties 
and  privies,  for  fraud  in  its  concoction ;  or  for  its  flagrant  viola- 
tion of  justice  ;  or  for  non-identity  of  subject  matter ;  or  for  in- 
curable defectiveness  or  obscurity ;  or  for  manifest  errors  in  its 
processes ;  or,  generally,  for  any  violation  of  the  principles  of 
international  law.^ 

§  596  a.  A  conviction  of  crime,  when  offered  to  disqualify  a 
Convic-  witness,  cannot  be  impeached  by  him,  by  proof  of  his 
minZr^'^  inuocence,  since  the  law  is  that  it  is  the  conviction  that 
^^bf  disqualifies.  The  same  rule  obtains  as  to  convictions 
impeached,  when  admitted  under  statutes  which  permit  convietians 
of  infamous  crimes  to  be  introduced  in  order  to  discredit  a  wit- 
ness.^ It  is  otherwise,  however,  when  there  is  no  such  statute. 
Even  supposing  that  it  is  admissible  at  common  law  to  put  in 
evidence,  to  discredit  a  witness,  his  conviction  of  a  specific  crime, 
not  involving  perjury,  the  record,  when  admitted,  is,  so  far  as 
concerns  the  parties  to  the  suit,  res  inter  alios  aeta^  and  hence 
it  is  open  to  impeachment  by  proof  of  the  witness's  innocence.' 
And  a  judgment,  so  far  as  it  affects  persons  not  parties  to  the 
record,  and  who  could  not  have  become  parties,  is  res  inter  alios 
acta^  and,  if  admissible  at  all,  is  open  to  impeachment.^ 

III.  ADMINISTRATION  AND  PROBATE. 

§  597.  Letters  of  administration  are  not,  so  far  as  concerns 
Letters  of  third  parties,  adequate  proof  of  the  fact  of  death  of  the 
ti  a?ion^  alleged  decedent ;  and  when  offered,  even  as  between 
[hie  but  parties  or  privies,  they  may  be  rebutted  and  invalidated 
not  of  re-  by  proof  that  the  party  whom  they  declared  to  be  dead 
was  really  alive.* 

§  598.  A  probate  of  a  will  is  the  judicial  action  of  a  court 
having  jurisdiction,  admitting  a  will  as  primd  facie  genuine 

^  Wbart.  on  £vid.§  808.  Hard.  311;  Mead  v.  Boston,  8  Gush. 

*  Com.  t;.  Gallagher,  126  Mass.  54.    404.     Supra,  §§  489,  489. 

•  Sims  V.  Sims,  75  N.  Y.  472,  cit-        ^  Whart.  on  £v.  §  808. 

ing  May  bee  v.  Aver/,  18  Johns.  852;  ^  Whart.  on  £▼.  §  810,  and  cases 
People  i;.  Buckland,  IS  Wend.  592.  there  cited.  See  article  in  Am.  Law 
See  Gibson  o.  McCarthy,  Cas.  temp.     Rev.  for  May,  1880. 
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and  valid.  Technically  it  is  a  copy  of  the  will,  sealed  with  the 
seal  of  the  Court  of  Probate,  and  attached  to  a  cer-  probate  of 
tificate  that  the  will  has  been  proved,  and  that  admin-  Jondiwiv© 
istration  of  the  goods  of  the  deceased  has  been  granted  ^  ^  V-^ 
to  one  or  more  of  the  executors  named,  or,  in  default  otherwise 
of  executors,  to  administrators.  A  probate  of  a  will  is  ties. 
onlj  primd  facie  proof  of  the  validity  of  the  will  as  against  parties 
seeking  to  avoid  it  on  ground  of  insanity,^  or  on  the  ground  of 
other  incompetency,^  or  of  imperfect  execution.'  And  a  person 
indicted  for  forging  a  will  cannot  set  up  the  probate  of  the  will  as 
even  primd  facie  a  defence.^  With  regard  to  recitals  («.  g.  that 
of  the  presence  of  a  party  in  court),  a  decree  of  a  Court  of  Pro- 
bate has  been  held  to  be  primd  facie  evidence  as  to  strangers,^ 
though  this  can  only  be  good  to  prove  the  record  action  of  the 
court.  Such  recitals  cannot  be  received  to  estop  parties  not 
served,  but  who  should  have  been  served.^ 

§  599.  Inquisitions  of  lunacy  are  necessarily  ex  partCy  so  far  as 
concerns  the  person  claimed  to  be  a  lunatic ;  since,  on  inquisition 
the  assumption  by  which  alone  they  have  validity,  he  ^^^^^^ 
is  a  lunatic,  and  if  a  lunatic,  he  is  not  capable  of  put-  jocUproot. 
ting  in  a  valid  appearance.  Unless  upon  the  hypothesis  that  such 
proceedings  are  in  rem^  they  cannot  be  held  admissible  against 
strangers;  and  at  the  best  present  only  2k  primd  facie  case.' 

rV.  JUDGMENTS   IN   REM. 

§  600.  It  is  maintained  by  Mr.  Taylor,  that  whether  a  judg- 
ment in  rem  is  conclusive  in  a  criminal  proceeding  is 
a  question  which   admits   of  some   doubt.     ^^In   the  judgments 
Duchess  of  Kingston's  case,  the  judges  expressed  a  de-  criminal 
cided  opinion  in  the  negative:  urging,  first,  that  it  *^***'' 
would  be  contrary  to  public  policy  that  the  temporal  courts,  in 
the  investigation  of  a  criminal  charge,  should  be  bound  by  a  de- 
cision, perhaps,  of  an  ecclesiastical  judge,  addressed  only  to  the 
conscience  of  the  party,  and  founded,  as  it  might  be,  on  evidence 
inadmissible  at  common  law ;  and  next,  that  if  such  a  decision 

^  Marriot  v,  Marriot,  1  Str.  671.  *  Supra,  §  594 ;  Randolph  t7.  Bayue, 

*  Dickinson  r.  Hayes,  31  Conn.  417.  44  Cal.  866. 

*  Charles  v,  Huber,  78  Penn.  St.  449.  ^  See  Whart.  on  Ev.  §  81 7. 
^  R  V.  Battery,  R  &  R.  842.  >  Whart.  on  Ev.  §  599. 

*  Sawyer  v.  Boyle,  21  Tex.  28.    See 

Lovell  V.  Arnold,  2  Munf.  167.  488 
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were  concluBiye  in  favor  of  a  prisoner,  it  would  be  equally  bind- 
ing against  him,and,  consequently,  his  life,  liberty,  property,  and 
fame  might  depend  upon  the  judgment  of  a  court  which  had  no 
organs  to  discover  whether  he  had  committed  a  crime  or  not.^ 
On  the  other  hand,  it  has  been  contended  that  this  opinion  of 
the  judges,  when  taken  apart  from  the  reasons  on  which  it  is 
founded,  is  not  entitled  to  much  weight,  being  merely  an  obiter 
dictum  unnecessary  for  the  decision  of  the  points  submitted  to 
them ;  ^  and  then,  in  answer  to  the  reasons,  it  is  said  that  noth- 
ing can  be  more  inconvenient  or  dangerous  than  a  conflict  of  de- 
cisions between  different  courts ;  and  that,  if  judgments  in  rem 
are  not  regarded  as  binding  upon  all  courts  alike,  the  most  start- 
ling anomalies  may  occur."  '  And  there  are  some  intimations 
that  judgments  in  rem  bind  in  criminal  as  well  as  in  civil  suits-^ 

V.  JUDGMENTS    VIEWED  EVIDENTIALLY. 

§  601..  There  is  no  reason  why  former  proceedings  in  criminal. 
Averments  ^  ^^11  as  in  civil  suits,  should  not  be  admissible  to 
ofSnnOT  prove  relevant  facts.*^  Whenever,  in  fact,  a  former 
judicial  procedure  is  material,  then  the  record  must  be 
produced.  Of  this  we  have  a  familiar  illustration  in 
cases  in  which  an  offence  is  punished  more  severely  on 
account  of  a  former  conviction,  and  in  which,  to  justify  such  in- 
creased penalty,  it  is  necessary  for  the  indictment  to  aver  and 
the  evidence  to  establish  such  former  conviction.  For  this  pur- 
pose the  record  of  the  former  trial  must  be  introduced  ;  though, 
as  is  elsewhere  seen,®  statutes  have  been  enacted  in  some  juris- 


proseca- 
tionsad- 
missibl^ 
Prior  con- 
yicdons. 


I  Ibid.;  20  How.  St  Tr.  540-548 ; 
2  Smith  L.  C.  642  S.  C. 

«  2  Smith  L.  C.  676,  677. 

•  Taylor's  Ev.  §  1498. 

He  adds  :  The  authorities  reported 
in  the  books  throw  little  light  upon 
the  subject.  R.  v.  Buttery  is  some- 
times cited  as  confirming  the  opinion 
of  the  judges  in  the  Duchess  of  Kings- 
ton's case,  but  in  fact  it  lends  little, 
if  any,  support  to  that  opinion;  for 
the  only  point  there  determined  was, 
that,  if  a  party  be  indicted  for  forging 
a  will,  the  mere  production  of  the 
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probate  is  not  conclusive  evidence  of 
its  validity;  a  doctrine  which  is  un- 
questionably sound  law,  but  which,  as 
before  stated,  would  apply  equally  to  a 
civil  action,  provided  the  object  was 
not  to  dispute  the  title  of  the  executor. 
^  See  R.  V.  Hickling,  7  Q.  B.  880 ; 
R.  V.  Grundon,  1  Cowp.  815. 

*  See  cases  cited  supra,  §§  570-573 ; 
Janes  v.  Buzzard,  1  Hempst.  240; 
Parsons  v,  Copeland,  80  Me.  870; 
Canon  v.  Abbot,  1  Root,  251. 

•  Whart.  Cr.  PL  &  Pr.  §  988,  where 
the  cases  are  collected. 
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dictions  by  which  the  prior  conviction  is  not  to  be  submitted  to 
the  jury  until  they  have  found  the  defendant  guilty  of  the  charge 
primarily  on  trial.  When  such  a  statute  is  not  in  operation, 
however,  it  is  necessary  to  lay  the  record  of  the  prior  conviction 
before  the  jury ;  though  they  should  at  the  time  be  instructed 
not  to  permit  the  fact  of  such  former  conviction  in  any  way  to 
influence  them  in  determining  the  question  of  the  defendant's 
guilt  of  the  immediate  charge.^ 

§  602.  As  at  common  law  the  conviction  of  the  principal  is  a 
condition  precedent  to  the  conviction  of  the  accessary,   conviction 
it  is  necessary,  on  the  trial  of  the  accessary,  to  put  in   M/eW^*" 
evidence  the  record  of  the  conviction  of  the  principal.   J^^^J^^ 
This  record  is,  however,  onlj  primd  fade  proof  of  the  accessary, 
guilt  of  the  principal ;  and  may  be  impeached  by  proof  that  such 
conviction  was  erroneous.^    Judgment  must  have  been  entered  on 
the  verdict  to  make  the  record  admissible.'    The  burden  of  prov- 
ing that  the  principal  was  not  guilty  is  on  the  accessary,^  nor  is 
the  accessary  restricted  to  proof  of  facts  shown  on  the  former 
trial.^     On  the  other  hand,  it  is  admissible  for  the  prosecution  to 
put  in  evidence  facts  tending  to  show  the  principal's  guilt.^ 

§  602  a.  A  prior  judgment  may  be  also  admissible  as  part  of 
the  evidence  on  which  the  case  for  or  against  the  de-  judgment 
fendant  may  be  made  out.7     This  is  eminently  the  case  {XiSlir 
in  proceedings  for  perjury,  in  which  the  record  of  the  ^^^ 
trial  at  which  the  alleged  perjury  was  committed  is  admissible  as 
inducement,  though  not  to  prove  the  perjury.®    And  on  an  in- 
dictment for  escape,  it  is  necessary,  if  the  person  escaped  was  a 
convict,  to  put  in  evidence  his  conviction,  though  this  does  not 


^  Ibid.  See  R.  v.  Shuttleworth,  8 
C.  &  K.  875.  That  any  number  of 
prior  convictions  may  be  so  alleged 
and  proved  see  R.  v,  Clark,  8  C.  &  K. 
867;  6  CoxC.  C.  210. 

«  R.  w.  Turner,  Mood.  C.  C.  847; 
R.  t;.  Ratcliff,  1  Lew.  121;  U.  S.  v. 
Hartwell,  8  Cliff.  221 ;  State  v.  Ricker, 
29  Me.  84 ;  State  v.  Rand,  88  N.  H. 
216;  Com.  v.  Knapp,  10  Pick.  477; 
People  v.  Buckland,  18  Wend.  592 ; 
Keithler  v.  State,  10  Sm.  &  M.  192. 

*  Sute  V.  Duncan,  6  Ired.  286. 


*  Com.  V,  Knapp,  10  Pick.  484  ; 
State  V.  Chittem,  2  Dev.  49 ;  State 
V,  Duncan,  6  Ired.  286. 

*  Ibid.;  State  v.  Sims,  2  Bail.  S. 
C.  29. 

•  Levy  V.  People,  Ct.  App.  N.  Y. 
1880,  21  Alb.  L.  J.  818. 

7  Com.  It.  McPike,  8  Cusb.  181. 

•  R.  17.  Christian,  C.  &  M.  888 ;  R. 
v.  Browne,  8  C.  &  P.  572;  R.  v.  Ilea, 
B.  N.  P.  248 ;  R.  v.  Stoveld,  6  C.  & 
P.  489 ;  Brown  v.  State,  47  Ala.  47. 
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prove  guilt.^  It  has  also  been  held  that  on  the  trial  of  an  indict- 
ment for  manslaughter,  the  record  of  a  conviction  of  the  defend- 
ant for  the  assault  which  caused  death  (the  deceased  having 
died  after  such  conviction)  is  conclusive  evidence  that  the  as- 
sault was  unjustifiable.^ 

It  may  be  relevant,  also,  to  prove  a  former  offence  committed 
by  the  defendant  as  part  of  a  system  of  crime  of  which  the  of- 
fence under  trial  is  another  part.  If  so,  it  is  admissible  to  put 
in  evidence  the  defendant's  conviction  of  the  former  offence.' 
Where,  also,  the  offence  charged  is  that  of  being  a  common  thief, 
a  prior  conviction  of  larceny  is  admissible  as  part  of  the  case 
of  the  prosecution.* 

§  603.  If  the  object  of  the  evidence  be  to  prove  a  particular 
To  prove  judicial  result,  e.  g.  the  entering  of  a  judgment,  it  is 
record  '  not  cuough  to  have  a  certificate  of  the  result.  The 
complete,     whole  record,  so  far  as  it  concerns  the  formal  stages. 


^  R.  V.  Shaw,  R.  &  R.  526 ;  R.  v. 
Waters,  12  Cox  C.  C.  890 ;  Davies  v. 
Lowndes,  1  Bing.  N.  C.  607;  Com.  v. 
Miller,  2  Ashmead,  61  ;  Kyle  o.  State, 
10  Ala.  226. 

'  Com.  V.  Evans,  101  Mass.  25. 

In  this  case  Wells,  J.,  said :  *<  The 
former  conviction  for  assault  and  bat- 
tery is  not  pleaded  as  a  bar  to  this 
indictment.  As  the  death  occurred 
after  the  conyiction,  the  offence  now 
prosecuted  was  not  then  complete; 
and  was  not  capable  of  judicial  deter- 
mination. The  two  offences  are  not 
identical  in  law.  Com.  v.  Roby,  12 
Pick.  496;  Com.  v.  Cutler,  9  Allen, 
486.  See  also  R.  t?.  Salvi,  10  Cox  C. 
C.  481,  n.;  and  see  infra,  §  585.  The 
identity,  in  fact  of  the  assault  which 
caused  the  death  with  that  which  was 
the  subject  of  the  former  conviction,  is 
conceded.  The  record  was  therefore 
competent  to  prove  the  fact  of  such 
conviction.  Com.  v.  McPike,  8  Cush. 
181.  The  only  question  is,  as  to  the 
effect  of  that  judgment,  as  evidence, 
upon  the  issues  of  fact  raised  in  the 
trial  of  this  case  for  manslaughter. 
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The  court  below  mled  that  it  estab- 
lished conclusively  that  the  assault 
was  unjustifiable,  and  therefore  dis- 
proved the  position  of  the  defendant 
in  this  case,  that  the  knife  was  used 
in  self-defence.  Upon  general  prin- 
ciples, the  parties  being  the  same,  the 
former  judgment  must  be  held  to  have 
established  all  the  facts  which  were 
involved  in  the  issue  then  tried,  and 
essential  to  the  judgment  rendered 
upon  it  The  conviction  for  assault  and 
battery  therefore  necessarily  excludes 
all  justification  which  could  have  been 
set  up  under  the  general  issue  of  not 
guilty.  The  facts  of  the  assault  re- 
main the  same;  and  whatever  would 
sustain  the  ground  of  self-defence, 
now  relied  upon,  would  have  been  a 
complete  defence  to  the  former  prose- 
cution. The  verdict  and  judgment  in 
that  ca^  were  therefore  rightly  held 
to  be  a  conclusive  answer  to  the  at- 
tempt at  justification  made  in  this 
case."     Com.  v.  Austin,  97  Mass.  595. 

•  State  0.  Neagle,  65  Me.  468. 

«  World  0.  State,  50  Md.  47. 
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mast  be  either  produced  or  exemplified,  and  if  exemplified  the 
exemplification  must  show  on  its  face  that  the  record  is  com- 
plete.^ The  component  parts  of  the  record  should  be  so  attached 
that  it  will  appear  that  the  certificate  extends  to  them  all.^  A 
certificate  that  a  transcript  is  true  and  perfect,  enumerating  all 

^  See  supra,  §§  179,  184,  195;  R.  v.  duced  by  the  clerk  of  the  peace,  to- 
Smith,  8  B.  &  C.  341;  Godofrej  v,  getherwlth  the  minute  book  of  the 
Jay,  8  C.  &  P.  192;  R.  v,  Robinson,  proceedings  of  the  sessions  at  which 
1  C.  &  D.  829;  Porter  v.  Cooper,  6  the  indictment  was  found,  the  Court 
C.  &  P.  854;  R.  V.  Birch,  3  Q.  B.  481;  of  King's  Bench  held,  that  in  order 
Jay  V.  East  Livermore,  56  Me.  107 ;  to  prove  the  indictment  it  was  neces- 
Merrill  v.  Foster,  88  N.  H.  879;  sary  to  have  the  record  regularly 
Hawks  V,  Truesdell,  99  Mass.  557;  drawn  up,  and  that  it  should  be 
Davidson  o.  Murphy,  18  Conn.  218 ;  proved  by  an  examined  copy.  R.  v, 
Belden  v.  Meeker,  2  Lansing,  470;  Smith,  8  B.  &  C.  841 ;  Cooke  v.  Max- 
Com.  V,  Trout,  76  Penn.  St.  879 ;  well,  2  Stark.  188.  So  an  allegation 
Numbers  v.  Shelly,  78  Penn.  St.  426 ;  that  the  grand  jury  at  sessions  found 
Carrick  v.  Armstrong,  2  Cold.  265;  a  true  bill  is  not  proved  by  the  pro- 
Evans  r.  Reed,  2  Mich.  N.  P.  212;  duction  of  the  bill  itself  with  an  in- 
Sternburg  v.  Callanan,  14  Iowa,  251 ;  dorsement  upon  it,  but  a  record,  reg- 
Smith  o.  Smith,  22  Iowa,  516;  Miles  ularly  made  up,  must  be  produced. 
V.  Wingate,  6  lud.  458;  Miller  v.  Porter  v.  Cooper,  6  C,  &  P.  854;  4 
Deaver,  80  Ind.  871;  Young  v.  Tyr.  456;  1  C,  M.  &  R.  888,  S.  C. 
Thompson,  14  111.  880 ;  Oliver  v.  Per-  So  it  has  been  ruled  on  an  indictment 
sons,  80  6a.  891 ;  Mitchell  i^.  Mitchell,  for  perjury,  that  in  order  to  prove  that 
40  Ga.  11 ;  Hallet  v,  Eslava,  8  Sl  &  an  appeal  came  on  to  be  heard  at  ses- 
P.  105 ;  Anderson  v.  Cox,  6  La.  An.  sions,  it  must  be  shown  that  a  record 
9;  Loper  v.  State,  4  Miss.  429;  Wash  was  regularly  made  upon  parchment. 
V.  Foster,  8  Mo.  205 ;  Mason  v.  Wolff,  R.  v.  Ward,  6  C.  &  P.  866 ;  and  see 
40  Cal.  246;  Ogden  V.Walters,  12  R.  o.  The  Inhabitants  of  Pembridge, 
Kans.  282.  Carr.  &  M.  157." 

The  English  practice  is  thus  stated  In  R.  v.  Gordon,  C.  &  Marsh.  410, 

by  Mr.  Roscoe  (Criminal  £v.  8th  ed.  Lord  Denman  held  that  an  allegation 

824) :  —  in  an    indictment    for   perjury,   that 

**  A  record  is  not  complete  until  judgment  was  *'  entered  up  "  in  an  ac- 

delivered  into  court   in    parchment,  tion,  was  proved  by  producing  from 

Thus  the  minutes  made  by  the  clerk  the  judgment  office  the  book  in  which 

of  the  peace  at  sessions,  in  his  minute  the  inscription  was  entered.      On  the 

book,  are  neither  a  record  nor  in  the  other  hand,  in  R.  v.  Thring,  5  C.  & 

nature  of  a  record  so  as  to  be  admis-  P.  507;  and  R.  v.  Robinson,  1  Crawf. 

sible  in  evidence  as    proof   of   the  &  D.  C.  C.  829,  it  was  held  that,  on 

names  of  the  justices  in  attendance,  an  indictment  for  perjury  in  a  prose- 

R.  V.  Bellamy,  Ry.  &  Moo.  172.     And  cution,  the  record  of  the  former  trial 

where,  to  prove  an  indictment  for  fel-  must  be  made  up. 

ony  found  by  the  grand  jury,  the  in-  '  Susquehanna  R.  R.  v.  Quick,  68 

dictment  itself  (which  was  in  another  Penn.  St.  189 ;  Herndon  v.  Givens,  16 

coort),  indorsed  '  a  true  bill,'  was  pro-  Ala.  261. 
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§  604.]  EVIDENCE   m  CRIMINAL  CA8ES.  [CHAP.  XI. 

the  usual  parts  of  a  record,  is  sufficient.^  But  a  complete  exten- 
sion of  the  record  will  not  be  exacted  when  all  that  is  substantial 
appears,^  though  if  the  judgment  of  a  court  is  put  in  evidence  to 
effect  a  transfer  of  rights,  the  preliminary  conditions  of  the  judg- 
ment must,  in  some  shape,  appear  on  the  record.  Even  a  sen- 
tence in  admiralty,  to  sustain  its  admissibility  for  such  purpose, 
must  have  attached  to  it  the  preliminary  proceedings  on  which  it 
is  based  ; '  and  a  judgment  of  an  ecclesiastical  or  probate  court 
cannot  prove  title  without  producing  the  libel  and  answer,  and 
the  defensive  allegations.^ 

§  604.  The  journals  of  a  court,  in  those  jurisdictions  where 
JournAis  such  joumals  are  kept,  though  not  technically  part  of 
admisSlio  *^®  record,  are  to  be  regarded  as  proof,  when  duly  veri- 
to  prove       f5e(l  of  the  action  of  the  court  in  any  matter  to  which 

ACtlOU  of  '  *       .       .     ,  . 

court.  they   relate.     They  are  therefore   admissible,  in   any 

view,  provisionally.^  In  such  case,  the  object  being  to  show 
that  some  other  proceeding  has  occurred  before  the  same  court, 
a  minute  of  the  former  proceeding  will  be  admitted  in  lieu  of 
the  record,  whenever  the  formal  record  cannot  be  presumed  to 
have  been  made  up.^  The  minutes  of  a  court,  however,  cannot 
be  introduced  to  contradict  a  record.^ 

^  Coffee  V.  Neely,  2  Heisk.  804.  the  cou/t  for  fixed  sums  in  damages 
*  See  supra,  §  179  ;  R.  v.  Newman,  and  costs,  and  the  date  of  the  judg- 
2  Den.  C.  C.  800.  <*  It  is  not  now  ment.  Knapp  t;..Abell,  10  Allen,  485. 
denied  that  the  record  of  the  Court  of  It  was,  therefore,  rightly  admitted  in 
Common  Fleas  for  Luzerne  County,  in  evidence."  Brainard  v.  Fowler,  119 
the  State  of  Pennsylvania,  offered  in  Mass.  262,  Morton,  J.  In  Kansas  it 
evidence  by  the  plaintiff,  was  duly  au-  has  been  ruled  that  a  certificate  of  the 
thenticated  according  to  the  statutes  entry  of  a  foreign  judgment  may  be 
of  the  United  States  and  of  this  Com-  received  as  primd  facie  proof  of  the 
monwealth.  U.  S.  Sts.  1790,  c.  11 ;  judgment,  without  requiring  the  whole 
1804,  c.  56;  Gen.  Sts.  c.  181,  §  61.  record  to  be  certified.  Hay nes  v.  Cow- 
It  is  not  extended  with  the  formality  en,  15  Kans.  687. 
and  accuracy  required  in  the  records  '  Com.  Dig.  Ev.  C.  1 ;  Taylor's  Ev. 
of  our  own  courts,  but  it  is  sufficient  §1411. 

in  substance,  and  contains  all  the  es-  *  Leake  v.  M.  of  Westmeath,  2  M. 
sential  requisites  of  a  judicial  record.  &  Rob.  894,  per  Tindal,  C.  J.,  over- 
It  shows  the  parties  to  the  suit,  the  ruling  Stedman  v,  Gooch,  1  Esp.  6. 
subject  matter  of  the  suit,  jurisdiction  ^  R.  v.  Browne,  8  C.  &  P.  572. 
over  the  parties,  a  final  judgment  of  *  R.  v.  Tooke,  25  How.  St.  Tr.  446- 

V  Den  V.  Downam,  18  N.  J.  L.  185;  Mandeville  v.  Stockett,  28  Miss.  398. 
See  Strong  v,  Bradley,  ^8  Vt.  9. 
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CHAP.  XI.]  WHEN  BEGOBDS  ARE  EVIDENCE.  [§  607. 

§  605.  What  has  been  said  of  the  minutes  of  the  court  applies 
a  fortiori  to  the  docket  entries,  regularly  entered  by  Docket 
the  clerk  or  prothonotary,^  which  give  the  details  from   admissiWo 
which   the   record  is  made  up,  and  which  can  be  re-  ^^en '«u 

*^'         ^      ^  record  can 

ceived  in  place  of  the  record  until  it  is  made  up.^  In  be  bad. 
many  jurisdictions,  the  docket,  which  contains  the  substantial 
parts  of  the  record,  is  regarded  as  its  substitute  until  such  time 
as  k  full  record  is  required  for  removal  to  a  superior  court.^ 
Even  after  a  record  is  extended,  if  it  be  lost,  the  docket  entries 
become  primary.* 

The  docket  entries,  when  lost,  can  be  proved  by  paroL* 
§  606.  An  ancient  record,  taken  from  the  proper  depositary, 
may  be  proved  in  fragments,  when  no  fuller  proof  is  Raie  re- 
attainable.®    It  is  otherwise,  however,  when  the  frag-  J^fent*  ^ 
ments  offered  have  no  internal  evidence  of  authority.^      recordi. 

§  607.  It  frequently  happens,  as  is  elsewhere  incidentally 
noticed,^  that  record  proof  is  appealed  to  merely  to  establish 

449;  recognized  in  R  v.  Smith,  SB.  *  Jay  v.   Livermore,    56   Me.  117; 

&C.  848;  R.  v.  Robinson,  1  Craw.  &  Willard  v.   Harvey,    24   N.   H.  814; 

Dix,  829;  R.  v.   Reilly,  Ir.    Cir.  R.  Hamilton  v.  Com.  16  Penn.  St.  129. 

795,  per  Doherty,  C.  J.  It  has  been  held  in  Maine  (State  v. 

So  far,  however,  as  concerns  the  Hines,  68  Me.  202),  that  where  the 
testimony  of  a  former  witness,  a  judge's  record  has  not  been  extended,  docket 
notes  are  not  original  evidence,  but  entries  showing  that,  in  a  former  trial 
can  only  be  used  to  refresh  his  xnem-  of  the  defendant  for  a  violation  of  the 
cry.  Supra,  §  281 ;  and  see  Fitzpat-  same  provision  of  the  statute,  a  ver- 
rick  V,  Fltzpatrick,  6  R.  I.  64.  As  to  diet  of  guilty  has  been  rendered,  ex- 
justice's  minutes,  see  Grosvenor  v.  ceptions  filed,  and  subsequently  over- 
Tarbox,  89  Me.  129.  As  to  trial  ruled  and  certified  by  the  law  court 
lists  see  Wilkins  o.  Anderson,  1 1  Penn.  to  the  clerk  of  the  county,  and  no  other 
St.  899.  proceedings  pending  for  the  reversal 

^  Com.   V.  Bolkom,  8  Pick.    281 ;  of  the  verdict,  are  sufficient  proof  of 

Townsend  v.  Way,  5  Allen,  426 ;  Eel-  a  prior  conviction,  though  no  sentence 

ler  V,  Killion,  9  Iowa,  829;  Prentiss  has  been  passed. 

V.  Holbrook,  2  Mich.  872 ;    Hair  o.  «  Whart.  on  Ev.  §  605. 

Melvin,  2  Jones,  59;  Handley  v.  Rus-  *  Pruden  v,  Alden,   28  Pick.  187; 

sel,  Hard.  (Ky.)  145.  Tillotson  o.   Warner,   8   Gray,    574. 

s  Whart.  on   Ev.  §  826;  State  v.  See  Whart  on  Ev.  §  185. 

Neagle,  65  Me.  468 ;  Com.  v.  Wey-  <  See  Whart.  on  Ev.  §  186. 

mouth,  2  Allen,  144;  Boyd  v.  State,  ^  Taylor's  Ev.  §1428,  citing  Evans 

86  Penn.  St.  855 ;  Boteler  v.  State,  8  v.  Taylor,  7  A.  &  E.  617;  8  N.  &  P. 

Gill  &  J.  859;  Weighorst  v.   State,  174;    Yaux   Barony,   Min.    Ev.   67; 

7  Md.  446;  Maguire  v.  State,  47  Md.  Leighton  v.  Leighton,  1  Str.  808. 

497.  >  Supra,  §§570,  602. 
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§  608.] 


EVIDENCE  JK  CRIMINAL  CASES. 


[chap.  XI. 


Forevideo- 
tial  pur- 
pHOBes,  por- 
tions of 


mitted ; 
«.  o.  writi 
and  their 
retonks. 


evidentially  (as  distinguished  from  dispositively,  or  from  es- 
toppel) some  circumstance  relevant  to  the  case.^  Thus 
the  object  of  the  evidence  may  be  merely  to  prove  the 
fact  of  a  fonner  trial,  and  in  such  case,  on  an  indict- 
be^ad-"'^^  ment  for  perjury  committed  at  such  trial,  it  has  been 
held  that  the  production  by  the  officer  of  the  court  of 
the  caption,  the  indictment  with  the  indorsement  of  the 
prisoner's  plea,  the  verdict  and  the  sentence  of  the  court 
upon  it,  is  sufficient,  without  the  production  of  the  record.^  Or 
again,  the  object  is  to  prove  that  A.  B.  was  resident  at  C.  at  the 
particular  time.  As  an  item  of  proof  in  such  a  case,  it  is  ad- 
missible to  put  in  evidence  a  justice's  writ,  of  the  date  in  ques- 
tion, in  favor  of  A.  B.  of  C.^  If  the  object  be  to  prove  an  arrest 
or  attachment,  the  officer's  return  to  this  effect  establishes  a 
primd  facie  case.  And,  generally,  when  the  object  is  to  intro- 
duce certain  record  facts  as  part  of  the  indicatory  evidence  of  a 
case  (e.  g.  to  show  that  a  certain  writ  issued,  or  was  returned 
in  a  particular  way),  then  the  pertinent  portions  of  a  record  may 
be  certified  and  put  in  evidence  separately.^ 

§  608.  In  order,  however,  to  admit  separate  portions  of  record 
But  such  to  prove  certain  facts,  they  must  be  shown  to  be  oom- 
mi«lZ'  Plete  in  their  relation  to  such  facts.*  Thus,  if  the  ob- 
compieu.  jg(;|j  I3Q  ^  show  that  a  search-warrant  legally  issued, 
it  mast  appear  that  it  was  preceded  by  the  proper  oath ;  ^  if 
the  object  is  to  prove  service  of  process,  an  officer's  return  must 
be  set  forth.^  It  is  also  stated  that  writs  and  warrants,  before 
their  return,  must  be  proved  by  actual  production,  though  after 


1  See  Blower  v.  HoUis,  1  C.  &  M. 
896 ;  Leake  to,  Westmeatb,  2  M.  &  Rob. 
897;  Attwood  v.  Taylor,  1  M.  &  Gr. 
289;  Benedict  v.  Heineberg,  48  Yt. 
231;  Lee  v.  Stiles,  21  Conn.  600; 
Whitmore  V.Johnson,  10  Humph.  610; 
Smith  V,  Pattison,  45  Miss.  619;  Watts 
V.  Clegg,  48  Ala.  561. 

*  R.  o.  Newman,  2  Den.  C.  C.  R. 
890;  S.  C,  21  L.  J.  M.  C.  75. 

*  Cavendish  v.  Troy,  41  Vt.  99. 
See  supra,  §  570. 

*  Whart.  on  Ev.  §  828;  World  r. 
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State,  50  Md.  49  ;  and  cases  cited  su- 
pra, §  602  0. 

*  Buford  v»  Hickman,  1  Hempst. 
282;  Glenn  v.  Garrison,  17  N.  J.  L. 
1 ;  Eendrick  v,  Eendrick,  4  J.  J. 
Marsh.  241 ;  Welch  v.  Walker,  4  Por- 
ter, 120  ;  Yassault  v.  Austin,  82  Cal. 
597. 

•  Halsted  v.  Brice,  18  Mo.  171. 

^  Peers  v.  Carter,  4  Litt.  (Ky.) 
268;  Lyne  v.  Bank,  5  J.  J.  Marsh. 
545. 


CHAP.  XL]  WHEN   RECORDS  ARE  EVIDENCE.  [§  610. 

their  return,  when   they  become   matters  of  record,  they  are 
provable  by  copies.* 

§  609.  When  the  object  of  proving  a  verdict  is  the  refreshing 
the  memory  of  a  witness,  or  forming  one  of  the  links  of  Verdict  in- 
xthe  chain  of  circumstantial  evidence  in  a  matter  collat-  ^iS^^i^^* 
eral  to  the  merits  of  the  verdict,  the  verdict  may  be  J^««oni- 
put  in  evidence  as  a  mere  evidentiary  fact,  not  as  in  any  way 
showing  that  it  was  true,  but  simply  as  proving  that  it  was 
taken.^  For  the  purpose  of  proving  reputation,  a  verdict,  with- 
out judgment,  has  been  held  admissible,  even  against  strangers, 
when  the  verdict  goes  directly  to  reputation.  But  this  holds 
good  only  as  to  ancient  verdicts,  and  such  as  have  been  acqui- 
esced in  by  the  parties ;  and,  as  a  general  rule,  a  verdict  can- 
not be  put  in  evidence  unless  judgment  has  been  entered  on  it.^ 
In  criminal  cases,  however,  as  we  have  seen,  a  verdict  of  acquittal 
operates  as  a  bar  without  a  judgment ;  and  so,  under  certain  con- 
ditions, does  a  verdict  of  conviction.* 

§  610.  As  has  been  already  incidentally  observed,*  when  a 
record  is  ancient,  and  when  its  imperfect  condition  is  to  . 

be  ascribed  to  the  usual  deteriorating  effects  of  time,  it  ancient 
is  admissible  to  prove  such  portions  of  it  as  are  attain-  may  be  re- 
able,  imperfect  as  they  may  be.  It  is  essential,  how-  ^^^  ' 
ever,  that  such  documents  should  have  been  produced  from  the 
proper  office,  and  should  on  their  face  exhibit  primd  facie  evi- 
dence of  regularity.  When  lost,  such  records  may  be  supplied 
by  parol.' 

^  Taylor's  Ev.  §  1424,  citiog  B.  N.  upon  the  trial  of  which  the  perjury  in 

P.  284.  question  was  alleged   to  have  been 

The  mere  fact  of  a  paper  being  committed,  and   it  appeared  by  the 

found  among  a  bundle  of  papers  in  a  record,  when  produced,  that  B.  had 

clerk's  office  does  not  make  it  an  of-  been    convicted,    but   the   judgment 

fice  paper,  and  so  admissible.     Bank  against  him  had  been  reversed  upon 

V.  Donaldson,  6  Penn.  St.  1 79.  error,  after  the  finding  of  the  present 

*  R.  r.  Tooke,  25  How.  St  Tr.  indictment;  it  was  held  that  the  record 
446;  R.  V.  Smith,  8  B.  &  C.  848;  produced  supported  the  indictment. 
Whart.  on  £v.  §§  824  (note  7),  825.  R.  v.  Meek,  9  C.  &  P.  518. 

•  See  Whart  on  £v.  §  881.  ^  Supra,  §  574. 
Where  an   indictment  for  perjury        *  Supra,  §  606. 

against  A.  alleged  that  B.  was  con-        *  Whart  on  £v.  §  888.     Supra,  §§ 
Ticted  on  an  indictment  for  perjury,    204, 606. 
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§  612.]  EVIDENCE  IN  CRIMINAL  CA8E8.  £CHAP.  XI. 

§  611.  An  officer's  return  in  execution  of  a  writ  may  be  ad- 
Retarn  of     missible  for  the  following  purposes  :  — 
officer  may       -^^  ^^  ^  ^'^  ^^  ^^^fc,  or  in  any  other  way  (u  a  baits 

^«<»-         of  8uiL^ 

2.  As  binding  the  officer  making  it  In  such  case  the  return  is 
a  solemn  admission,  conclusive  against  the  officer  and  his  privies. 
He  may,  however,  put  in  evidence  supplementary  facts,^  not  in- 
consistent with  his  return.^  When  offered  in  the  officer's  favor, 
however,  the  return  is  but  primd  facie  proof  of  its  contents.^ 

8.  As  binding  the  parties.  A  party  issuing  a  writ  is  also 
bound  by  it,  and  is  ordinarily  estopped  from  disputing  its  aver- 
ments.^ So  far  as  concerns  such  parties,  the  verity  of  the  returns 
of  the  officers  cannot,  as  we  have  seen,  be  disputed  collaterally. 
The  redress  must  be  by  application  to  the  court  from  which 
the  execution  issues.^  When,  however,  a  return  is  ambiguous, 
it  may  be  explained  by  parol.^ 

4.  As  proving  its  legal  effects.  A  return  may  be  put  in  evi- 
dence against  strangers  to  prove  that  it  issued  ;  or  to  prove,  in 
the  same  manner  as  may  a  judgment,  its  legal  effects.^  But 
when  used  to  affect  the  interest  of  strangers,  such  returns,  so  far 
as  concerns  facts  which  it  is  the  duty  of  the  officer  to  state,  are 
onlj  primd  facie  evidence  at  the  best,  and  as  to  other  facts  are 
not  evidence  at  all.^ 

§  612.  A  fi.fa.  returned  nulla  bona^  or  returned  in  such  a  way 
Retarnof  as  to  indicate  insolvency  in  the  execution  defendant, 
admissibk  ™^7  ^  admissible  as  primd  facie  proof  in  a  link  in  the 
insol?^*  evidence  to  prove  such  insolvency.  To  the  execution, 
vency.  owever,  it  has  been  held  proper  that  the  record  should 

be  attached  ;'  and  even  if  this  be  dispensed  with,  the  execution 
must  have  the  seal  of  the  court.  Proceedings  in  insolvency  are 
in  like  manner  admissible  to  prove,  in  collateral  proceedings,  the 
debtor's  insolvency .^^ 

^  Whart.  on   £▼.  §  888.    Infra,  §  7  Whart  on  £v.  §  884;   Herman 

643.  on  Executions,  §§  240,  244,  295. 

«  Ibid.  «  See  Whart.  on  Ev.  §§  822-4,  884. 

•  Whart.  on  Ev.  §  884.  •  Whart.  on   Ev.  §  888.     Infra,  § 
^  Freeman  on  Executions,  §  866.  642. 

»  Ibid.;  Whart.  on  Ev.  §  884.  »  Whart.  on  Ev.  §  884. 

*  Whart  on  Ev.  §  884.     See  Free- 
man on  Executions,  §  864. 
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CHAP.  XI.]  RECORDS  AS  ADMISSIONS.  [§  615. 

YI.   RECORDS  AS  ADMISSIONS. 

§  618.  A  judgment  may  be  also  treated  as  eviden-  Record 
tiary  when  it  involves  a  self-disserving  admission  of  the  ^*Xi^on? 
party  against  whom  it  is  offered.^ 

§  614.  When  an  officer,  or  his  sureties,  is  sued  on  his  return, 
then  such  return  is  conclusive  against  him  so  far  as  it  Parties 

•        I  J     •     •  B  j.i_  *•  e.  J     i_      !_•         bind  them- 

mvoives  admission  of  the  reception  of  goods  by  him-   selves  by 
self  ;  and  the  same  rule  holds  on  criminal  proceedings  mfgJ,'on  of 
against  him  on  his  return.^    A  party,  also,  who  has  ob-  ncord. 
tained  possession  of  property  by  decree  of  court  solemnly  prayed 
for  by  himself,  cannot  afterwards,  in  a  suit  against  him  to  re- 
cover claims  on   such  property,  deny  the  ownership.     And  a 
party  may  preclude,  himself  from  offering  evidence  inconsistent 
with  the  attitude  assumed  by  him  in  a. particular  suit,  as  where, 
on  demurrer,  he  is  precluded  from  disputing  facts  the  demurrer 
admits,'  or  where,  after  one  plea  is  entered,  a  repugnant  plea 
will  not  be  received.^     But  this  does  hot  prevent  the  entering 
of  successive  pleas  tentatively.^ 

§  615.  The  pleadings  of  a  party  in  one  suit  may  be  used  in 
evidence  against  him  in  another,  not  as  estoppel,  but  -^ 
as  proof,  open  to  rebuttal  and  explanation,  that  he  ad-  may  be  ad- 
mitted certain  facts.  But  in  order  to  bring  such  ad- 
mission home  to  him,  the  pleading  must  be  either  signed  by 
him,  or  it  must  appear  that  it  was  within  the  scope  of  the  attor- 
ney's authority  to  admit  such  facts.^  Yet  even  if  such  admissions 
are  thus  brought  home  to  the  party,  they  are  entitled  to  little 
weight.^  A  plea  of  guilty,  in  a  criminal  issue,  however,  being 
presumed  to  be  solemnly  entered  by  the  defendant  himself,  may 
be  put  in  evidence  against  him  as  a  confession  of  the  fact,  in  a 
civil  issue.^    And  a  plea  verified  by  affidavit,  or  an  answer  in 

^  Whart.  on  £v.  §  836.    Infra,  §§  ^  Infra,  §§  68S-42.    See  for  cases 

688  et  seq.  Whart.  on  £v.  §  838. 

>  Whart.  on  Ev.  §  837.     Supra,  §  >  Sapra,  §  577;  Anon,  cited  Phil. 

611;  infra,  §§  638-9.  £v.  25;  R.  v.  Fontaine  Moreau,  11 

*  See  Whart.  Cr.  PI.  &  Pr.  §  400.  Q.  B.  1033 ;  Bradley  v.  Bradley,  2 
«  Ibid.  §  419.  Fairf.  367;  Green  i;.  Bedell,  48  N.  H. 

*  Ibid.  §  420;  Whart.   on  Er.  $    546;    Clark  v,  Irvin,   9  Ham.   181. 
837.  See  Whart.  on  Ev.  §  776. 

*  Infra,  §  697. 
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§  617.] 


EVIDENCE  IN  CRIMINAL  CASES. 


[chap.  XI. 


chancery,  may  be  properly  viewed  as  a  solemn  admission ;  ^ 
though  the  party  most  have  been  capable  of  binding  himself  by 
the  plea ;  and  hence  a  person  cannot  be  made  responsible  crim- 
inally for  a  plea  made  by  him  when  incompetent  by  reason  of 
infancy.^  A  plea  in  abatement,  filed  by  a  party  in  a  particnlar 
suit,  on  which  there  is  judgment  in  his  favor,  estops  him  from 
afterwards  denying  the  facts  set  up  in  the  plea.'  But  dilatory 
pleas,  and  pleas  on  which  no  judgment  in  favor  of  the  party 
pleading  is  entered,  are  always  rebuttable.^ 

§  616.  A  ^^  demurrer  only  admits  the  facts  which  are  well 
pleaded ;  it  does  not  admit  the  accuracy  of  an  allied 
may  be  an  construction  of  an  instrument  when  the  instrument  is 
set  forth  in  the  record,  if  the  alleged  construction  is 
not  supported  by  the  terms  of  the  instrument."  ^  And  so  the 
*^mere  averments  of  a  legal  conclusion  are  not  admitted  by  a 
demurrer,  unless  the  facts  and  circumstances  set  forth  are  suffi- 
cient to  sustain  the  allegation.*'  ^  In  criminal  cases  a  demurrer 
to  the  prosecution's  evidence  admits  all  the  facts  that  the  evi- 
dence tends  to  prove.^ 

§  617.  Facts  pertaining  to  a  record,  but  not  entered  on  the 
Certificate  record,  may  be  certified  to  by  the  proper  clerk,  and 
miutbie  to"  ^^^  Certificate  received  as  evidence.®  Thus  the  certifi- 
wUhfn  his*  ^*^  ^*  ^  clerk  of  a  Circuit  Court  has  been  received  to 
nog^  prove  that  a  cause  was  not  tried  at  the  circuit ;  '  and 
the  certificate  of  a  court  of  appeals  may  be  evidence  to  prove 
reversal  of  a  judgment.^^ 


1  Infra,  §  688-41. 

>  R.  V.  Stone,  1  F.  &  F.  311.  Infra, 
§638. 

•  Whart.  Cr.  PI.  &  Pr.  §  425.  Su- 
pra, §  94. 

•  See  Whart.  on  Ev.  §  888 ;  Com. 
9.  Lannan,  13  Allen,  563.  The  evi- 
dential effect  of  plea  of  guilty  is  here- 
after fully  considered.  Infra,  §§  638- 
41. 

•  Clifford,  J.,  Gould  v.  R  R.  91  U. 
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S.  586.    Compare  Whart.  Cr.  PL  & 
Pr.  §§  400-8. 

•  Ibid. 

f  Com.  V.  Parr,  5  W.  &  S.  345; 
Brister  v.  State,  26  Ala.  108.  See 
Golden  v.  Knowles,  120  Mass.  336; 
Whart.  Cr.  PI.  &  Pr.  §  407. 

8  See  supra,  §§  166,  195-201. 

*  Wright  V.  Murray,  6  Johns.  286 
See  supra,  §  166. 

>o  Roy  V.  Couch,  6  Miss.  188. 


CHAPTER  XII. 

MODIFICATION  OF  DOCUMENTS  BY  PAROL. 

§  620.  It  is  rarely  that  an  issae  can  arise,  in  criminal  proced- 
are,  involving  the  modification  of  a  document  by  parol.  Docnments 
It  is  enough,  therefore,  in  the  present  volume,  to  state,  y^^  by 
as  a  general  rule,  that  to  vary  the  terms  of  a  document  P^'*^'* 
parol  evidence  cannot  be  received.  It  is  important,  at  the  same 
time,  to  keep  in  mind  the  distinction  between  documents  which 
are  uttered  dispositively,  i,  e.  for  the  purpose  of  disposing  of 
rights  ;  and  those  uttered  non-dispositively,  t.  e.  not  for  the  pur- 
pose of  disposing  of  rights.  A  non-dispositive,  or,  to  adopt  Mr. 
Bentham's  term,  a  **  casual "  document,  is  more  open  to  parol 
variation  than  is  a  document  which  is  dispositive,  or,  as  Mr. 
Bentham  calls  it,  ^'  predetermined."  A  casual  or  non-dispositive 
document  («.  g.  a  letter  or  memorandum  thrown  off  hurriedly  in 
the  ease  and  carelessness  of  familiar  intercourse,  without  intend- 
ing to  institute  a  contract,  and  without  reference  to  the  litiga- 
tion into  which  it  is  afterwards  pressed)  is  peculiarly  dependent 
upon  extraneous  circumstances  ;  is  often  inexplicable  unless  such 
circumstances  are  put  in  evidence ;  and  employs  language  which, 
so  far  from  being  made  up  of  phrases  selected  for  their  conven- 
tional business  and  legal  limitations,  is  marked  by  the  writer*s 
idiosyncrasies,  and  sometimes  comprises  words  peculiar  to  the 
writer  himself.  But  whether  such  documents  are  informally  or 
formally  constituted,  they  agree  in  this,  that,  so  far  as  concerns 
the  parties  to  the  case  in  which  they  are  offered,  they  were  not 
prepared  for  the  purpose  of  disposing  of  the  rights  of  the  party 
from  whom  they  emanate.  Dispositive  documents,  on  the  other 
hand,  are  deliberately  prepared,  and  are  usually  couched  in  words 
which  are  selected  for  the  purpose,  because  they  have  a  settled 
legal  or  business  meaning.     Such  documents  are  meant  to  bind 
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the  party  uttering  them  in  both  his  statements  of  fact  and  his 
engagements  of  future  action  ;  and  they  are  usually  accepted  by 
the  other  contracting  party  (or,  in  case  of  wills,  by  parties  inter- 
ested), not  in  any  occult  sense,  requiring  explanation  or  correc- 
tion, but  according  to  the  legal  and  business  meaning  of  the 
terms.  It  stands  to  reason,  therefore,  that  parol  evidence  is  not 
as  a  rule  to  be  received  to  vary  the  terms  of  documents  so  pre- 
pared and  so  accepted,  though  it  is  otherwise  when  such  docu- 
ments are  offered,  not  dispositively,  between  the  parties,  but 
non-contractually,  as  to  strangers.  So  far  as  concerns  the  parties 
or  privies  to  a  dispositive  document,  valid  in  itself,  its  terms  can- 
not ordinarily  be  varied  by  parol.^ 


1  See  VHiart.  on  £v.  vol.  ii.  c.  xii. 
where  the  topic  before  us  is  discussed 
as  follows :  — 

I.  General  Rules. 

Parol  evidence  not  admissible 
to  yarjr  documents  as  be- 
tween parties,  §  920. 

New  ingredients  cannot  be 
thus  added,  §  921. 

Dispositive  documents  may 
be  varied  by  parol  as  to 
strangers,  §  928. 

Whole  document  must  be 
taken  together,  §  924. 

Written  entries  are  of  more 
weight  than  printed,  §  925. 

Informal  memoranda  are  ex- 
cepted from  rule,  §  926. 

Parol  evidence  admissible  to 
show  that  document  was 
not  executed,  or  was  only 
conditional,  §  927. 

And  so  to  show  that  it  was 
conditioned  on  a  non*per- 
formed  contingency,  §  928. 

Want  of  due  delivery,  or  of 
contingent  delivery,  may  be 
proved  by  parol,  §  980. 

Fraud  or  duress  in  execution 
may  be  shown  by  parol,  and 
so  of  insanity,  §  981. 

But  complainant  must  have  a 
strong  case,  §  982. 
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So  as  to  concurrent  mistake, 
§983. 

So  of  illegality,  §  985. 

Between  parties  intent  cannot 
be  proved  to  alter  written 
meaning,  §  986. 

Otherwise  as  to  ambiguous 
terms,  §  987. 

Declarations  of  intent  need 
not  have  been  contempora- 
neous, §  988. 

Evidence  admissible  to  bring 
out  true  meaning,  §  989. 

For  this  purpose  extrinsic  cir- 
cumstances may  be  shown, 
§940. 

Acts  admissible  for  the  same 
purpose,  §  941. 

Ambiguous  descriptions  of 
property  may  be  explained, 
§942. 

Erroneous  particulars  may  be 
rejected  as  surplusage,  § 
945. 

Ambiguity  as  to  extrinsic  ob- 
jects may  be  so  explained, 
§946. 

Parol  evidence  admissible  to 
prove  "  dollar  "  means  Con- 
federate dolbir,  §  948. 

Parol  evidence  admissible  to 
identify  parties,  §  949. 

To  enable  undisclosed  princi- 
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§  621.  In  criminal  practice  few  cases  arise  in  which  the  ordi- 
nary exceptions  to  this  rule  are  appealed  to.  We  may, 
however,  generally  say  that  parol  evidence  is  admissi- 
ble to  identify  a  record,  and  to  explain  its  subject  mat- 
ter ;  ^  and  to  show  that  a  forged  document,  on  its  face 
invalid,  is  one  on  which  a  prosecution  msj  primd  faeie 
be  sustained.^ 


But  parol 
evidence 
admissible 
to  identify 
and  distin- 
guish doc- 
ument. 


pal  to  sae  or  be  sued,  he 
may  be  proved  by  parol,  § 
950. 

But  person  signing  as  princi- 
pal cannot  set  up  that  he 
was  agent,  §  951. 

Suretyship  on  writing  may  be 
shown  by  parol,  §  952. 

Other  cases  of  distinction  and 
identification,  §  958. 

Evidence  of  writer's  use  of 
lanji^uage  admissible  to  solve 
ambiguities,  §  954. 

Party  may  be  examined  as  to 
intent  or  understanding,  § 
955. 

Patent  ambiguities  cannot  be 
explained  by  parol,  §  956. 

"Patent"  is  **  subjective," 
and  **  latent "  "  objective," 
§957. 

Usage  cannot  be  proved  to 
vary  dispositive  writings, 
§958. 

OtJierwise  in  case  of  ambigui- 
ties, §  961. 

Usage  is  to  be  brought  home 
to  the  party  to  whom  it  is 
imputed,  §  962. 
May  be  proved  by  one 
witness,  §  964. 

Usage  is  to  be  proved  to  the 
jury,  and  must  be  reasona- 
ble and  not  conflicting  with 
lex/ori,  §  965. 


When  no  proof  exists  of  usage, 
meaning  is  for  court,  §  966. 

Power  of  agent  may  be  con- 
strued by  usage,  §  967. 

Usage  received  to  explain 
broker's  memoranda,  §  968. 

Customary  incidents  may  be 
annexed  to  contract,  §  969. 

Course  of  business  admissible 
in  ambiguous  cases,  §  971. 

Opinion  of  expert  inadmissible 
as  to  construction  of  docu- 
ment; but  otherwise  to  deci- 
pher and  interpret,  §  972. 

Parol  evidence  admissible  to 
rebut  an  equity,  §  978. 

Opinion  of  witnesses  as  to 
libel  admissible,  §  975. 

Dates  not  necessarily  part  of 
contract,  §  976. 

Dates  presumed  to  be  true, 
but  may  be  varied  by  parol, 
§977. 

Exception  to  this  rule,  §  978. 

Time   may  be  inferred  from 
circumstances,  §  979. 
n.  Special   Rides    as   to  Records^ 
StattUes,  and  Charters, 

Records  cannot  be  varied  by 
parol,  §  980. 

And  so  of  statutes  and  char- 
ters, §  980  a. 

Otherwise  as  to  acknowledge 
ment  of  sheriffs'  deeds,  § 
981. 


^  Supra,  §  598. 

<  R.  V.  Toshack,  T.  &  M.  207;  1 
Den.  C.  C.  492;  R.  v.  Ray,  L.  R.  1 

82 


C.  C.  257;  Com.  v.  Ray,  8  Gray,  441 ; 
People  V.  Shall,  9  Cow.  778. 
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Record  imports  veritj,  §  982. 

But  on  application  to  court, 
record  may  be  corrected  bj 
parol,  §  983. 

For  relief  on  ground  of  fraud, 
petition  should  be  specific, 
§984. 

Fraudulent  record  may  be  col- 
laterally impeached,  §  985. 

When  silent  or  ambiguous 
record  may  be  expluned 
by  parol,  §  986. 

Town  records  subject  to  same 
rules,  §  987. 

Former  judgment  may  be 
shown  to  relate  to  a  partic- 
ular case,  §  988. 

Nature  of  cause  of  action 
may  be  proved,  §  989. 

8o  of  hour  of  legal  proced- 
ure, §  990. 

So  of  collateral  incidents  of 
records,  §  991. 
HI.  Special  Bfdes  as  to  WilU. 

Wills  cannot  be  varied  by 
parol.  Intent  must  be 
drawn  from  writing,  §  992. 

When  primary  meaning  is  in- 
applicable to  any  ascertain- 
able object,  evidence  of  sec- 
ondary meaning  is  admis- 
sible, §  996. 

When  terms  are  applicable  to 
several  objects,  evidence  ad- 
missible to  distinguish,  § 
997. 

In  ambiguities,  all  the  sur- 
roundings, family,  and  hab- 
its of  the  testator  may  be 
proved,  §  998. 

All  the  extrinsic  facts  are  to 
be  considered,  §  999. 

When  description  is  only  part- 
ly applicable  to  each  of  sev- 
eral objects,  then  declara- 
tions of  intent  are  inadmis- 
sible, §  1001. 

Evidence  admissible  as  to 
other  ambiguities,  §  1002. 
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Erroneous  surplusage  may  be 
rejected,  §  1004. 

Patent  ambiguities  cannot  be 
resolved  by  parol,  §  1006. 

Ademption  of  legacy  may  be 
proved  by  parol,  §  1007. 

Parol  proof  of  mistake  of  tes- 
tator inadmissible,  §  1008. 

Fraud  and  undue  influence 
may  be  so  proved,  §  1009. 

Testator's  declarations  pri- 
marily inadmissible  to  prove 
fraud  or  compulsion,  §  1010. 

But  admissible  to  prove  men- 
tal condition,  §  1011. 

Parol  evidence  inadmissible 
to  sustain  will  when  at- 
tacked, §  1012. 

Probate  of    will  only  prima 
facie  proof,  §  1018. 
IV.  Special  Rules  as  to  Contracts, 

Prior  conference  merged  in 
written  contract,  §  1014. 

Parol  may  prove  contract 
partly  oral,  §  1015. 

Oral  acceptance  of  written 
contract  may  be  so  proved, 
§  1016. 

Rescission  of  one  contract 
and  substitution  of  another 
may  be  so  proved,  §  1017. 

Exception  at  law  as  to  writ- 
ings under  seal,  §  1018. 

Parol  evidence  admissible  to 
reform  a  contract  on  ground 
of  fraud,  §  1019. 

So  as  to  concurrent  mis- 
take, §  1021. 
But  not  Ordinarily  to  con- 
tradict    document,     § 
1022. 

Reformation  must  be  speciaUy 
asked, §  102S. 

Under  statute  of  frauds  parol 
contract  cannot  be  substi- 
tuted for  written,  §  1025. 

Collateral  extension  of  con- 
tract may  be  proved  by  par- 
ol, §  1026. 
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Parol  evidence  inadmissible  to 
prove  unilateral  mistake  of 
fact,  §  1028. 
And  so  of  mistake  of  law, 
§  1029. 

Obvious  mistake  of  form  maj 
be  proved  by  parol,  §  1030. 

Conveyance  in  fee  may  be 
shown  to  be  a  mortgage, 
§  1031. 

Bat  evidence  must  be  plain 
and  strong,  §  1038. 

Admission  of  such  evidence 
does  not  conflict  with  stat- 
ute of  frauds,  §  1034. 

Resulting  trust  may  be  proved 
by  parol,  §  1035. 

So  of  other  trusts,  §  1088. 

Particular  recitals  may  estop, 
§  1039. 

Otherwise  as  to  general  reci- 
tals, §  1040. 

Recitals  do  not  bind  third 
parties,  §  1041. 

Recitals  of  purchase  money 
open  to  dispute,  §  1042. 

Consideration  may  be  proved 
or  disproved  by  parol,  § 
1044. 

Seal  imports  consideration, 
but  may  be  impeached  on 
proof  of  fraud  or  mistake, 
§1045. 

Consideration  in  contract  can- 
not prima  facie  be  disputed 
by  those  claiming  under  it, 
though  other  consideration 
may  be  proved  in  rebuttal 
of  fraud,  §  1046. 

When  fraud  is  alleged,  stran- 
ger may  disprove  consider- 
ation, §  1047. 

And  so  may  bond  fide  pur- 
chasers and  judgment 
vendees,  §  1049. 
y.  Special  Rides  as  to  Deeds, 

Deeds  not  open  to  variation 
by  parol  proof,  §  1050. 


Acknowledgment  may  be  dis- 
puted by  parol,  §  1052. 

Between  parties,  deeds  may 
be  varied  on  proof  of  am- 
biguity and  fraud,  §  1054. 

Deeds  may  be  attacked  by 
band  fide  purchasers,  and 
judgment  vendees,  §  1055. 

And  so  as  to  mortgages,  § 
1056. 

Deed  may  be  shown  to  be  in 
trust,  §  1057. 

(As  to  recitals,  see  §§  1039- 
1042.) 
YL  Special  Rules  as  to  Negotiable 
Paper. 

Negotiable  paper  not  suscep- 
tible of  parol  variation,  § 
1058. 

Blank  indorsement  may  be 
explained,  §  1059. 

Relations  of  parties  with  no- 
tice may  be  varied  by  par- 
ol, and  so  may  considera- 
tion, §  1060. 

Real  parties  may  be  brought 
out  by  parol,  §  1061. 

Ambiguities    in    such    paper 
may  be  explained,  §  1062. 
YII.  Special  Rules  as  to  other  Instru- 
ments. 

Releases  cannot  be  contra- 
dicted by  parol,  §  1063. 

Receipts  can  be   so  contra- 
dicted, §  1064. 
Exception    as    to  insur- 
ance receipts,  §  1065. 

Receipts  may  be  estoppels  as 
to  third  parties,  §  1066. 

Bonds  may  be  shown  to  be 
conditioned  on  contingen- 
cies, §  1067. 

Subscriptions  cannot  be  mod- 
ified as  to  third  parties  by 
parol,  §  1068. 

Bills  of  lading  are  open  to 
explanation,  §  1070. 
It  may  be  added  that  a  letter  whose 
object  is,  it  is  claimed,  to  extort  money, 
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but  which  is  ambiguous  on  its  face.  State  v.  Linthicum,  68  Mo.  €0.    The 

may  be  explained  bj  extraneous  facts,  prosecution,  to  whom  the  letter  was 

as  well  as  by  other  declarations  of  the  sent,  may  be  asked  what  appeared  lo 

writer.    R.  v.  Tucket,  1  Mood.  C.  C.  him  its  meaning.     B.    v.  Tucket,    1 

184 ;  R.  V.  Cooper,  8  Cox  C.  C.  547;  Mood.  C.  C.  184. 
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CONFESSIONS. 


I.  Gknkbal  Charactzribtics. 

ConfessioDB  not  strictly  e^denoe, 
§  6-28. 

Must  relate  to  existing  conditions, 
§624. 

When  extra-jadicial  do  not  con- 
clude, §  625. 

Intent  necessary  to  give  weight  to, 
§  626. 

Credibility  a  question  of  fact,  § 
627. 

Confession  of  guilt  deductive:  ad- 
mission of  a  fact  inductive,  § 
628. 

Confession  to  be  brought  home  to 
party  charged,  $  629. 

Imperfection  of  medium  to  be  con- 
sidered, $  630. 

Confessions  when  voluntary  gen- 
erally admissible,  $  631. 

But  without  proof  of  corpui  delicti 
inadequate,  $  632. 

Meaning  of  corput  delicti^  §  633. 

Credibility  to  be  tested  objectively, 
§684. 

And  also  subjectively,  §  635. 

And  so  as  to  terms  of  statement, 
§636. 

Confessions    of    adultery    to    be 
closely  scrutinized,  §  637. 
II.  Judicial  Cokfessiomb. 

Confessions  by  plea  conclusive, 
§638. 

So  of  pleas  of  abatement,  §  639. 

In  pleading  that  which  is  not  dis- 
puted is  admitted,  §  640. 

Pleadings  in  other  cases  may  be 
admissions,  §  641. 

And  so  of  process,  §  642. 

III.   WrITTKN  C02IFE88ION8. 

Written  confessions  entitled  to  pe- 
culiar weight,  §  643. 


Letters  are  thus  admissible,  §  644. 

So  of  telegrams,  §  645. 
iv.  adhiseibilttt  of  cohfe88ioh8  as 
determimsd  bt  threats  or 
Promisks. 

Confession  induced  by  threats  is 
inadmissible,  §  646. 

Mere  adjuration  to  speak  the  truth 
does  not  exclude,  §  647. 

Kor  does  a  statement  of  the  wrong- 
fulness of  concealing,  §  648. 

Nor  the  bare  fact  of  the  confession 
being  made  to  a  person  in  au- 
thority, §  649. 

But  confession  induced  by  authori- 
tative promises  is  inadmissible, 
§650. 

Promise  must  be  made  by  person 
in  authority,  §  651. 

Promise  made  by  master  does  not 
exclude  when  offence  does  not 
concern  master,  §  652. 

Condition  of  party  confessing  is  to 
be  considered,  §  653. 

Mere  advice  does  not  exclude, 
§654. 

Nor  does  expectation  of  compro- 
mise, §  655. 

Confession  of  accomplice  called  as 
state*s  evidence  cannot  be  used 
against  him,  §  656. 

Collateral  inducement  does  not  ex- 
clude, §  657. 

Issue  is  whether  the  influence  ap- 
plied was  such  as  to  lead  to  a 
false  statement,  §  658. 

Assurances  of  secrecy  do  not  ex- 
clude, §  659. 

Kor  do  spiritual  inducements,  § 
660. 

When  duress  excludes,  §  661. 

Answers  to  interrogatories  admissi- 
ble, §  662. 
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Even  when  questions  are  leading, 
§663. 

Not  excluded  by  the  fact  that  the 
statement  was  under  oath,  § 
664. 

Otherwise  when  compelled  to  an- 
swer under  oath,  §  665. 

Examination  of  prisoner  when  ad- 
missible, §  666. 

Parol  endence  of  written  examinar 
tion  inadmissible,  §  667. 

Answers  under  oath  are  inadmissi- 
ble, $  668. 

Otherwise  as  to  voluntary  state- 
ments, $  669. 

Artifice  does  not  exclude,  §  670. 

Not  necessaiy  that  the  inducement 
should  be  held  out  directly  to 
the  defendant,  §  671. 

Presence  of  person  in  authority 
does  not  necessarily  exclude, 
§672. 

Apparent  authoritative  influence 
should  be  applied,  §  678. 

What  expressions  are  to  be  con- 
strued  as  likely  to   produce  a 
false  confession,  $  67i. 
y.  Slbkp  and  Dbunkknnkss. 

Confessions  during  sleep  inadmissi- 
ble, §  675. 

How   far   drunkenness   excludes, 
§676. 
VI.  How  FAR  Orioikal  Impbopkb  In- 
fluekcb  vmatbs  subskquest 
Confessions. 

When  influence  ceases  confession 
becomes  admissible,  $  677. 

YII.  How      FAR       EZTRANROUS      FaCTS 
BEACHED  THROUGH     AN    InAI>- 

HI8SIBLE  Confession  mat  be 

RECEIVED. 

Extraneous  facts  reached  through 
an  inadmissible  confession  may 
be  proved,  §  678. 
YIII.  Admissions   bt  Silence  ob  Con- 
duct. 

Statements  silently  acquiesced  in 
may  be  treated  as  admissions, 
§679. 

But  not  so  when  accused  was  not 
in  a  position  to  speak,  §  680. 

And  not  so  as  to  parties  hearing 
testimony  of  witness,  §  681. 
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Letters  in  possession  of  a  party 
not  admissible  against  him,  § 
68S. 

Admissions   may  be  by   acts,    § 
688. 
IX.  What  Confessions  mat  provs. 

Party's  admission  may  prove  eon- 
tents  of  writing,  §  684. 

Confession  not  excluded  because 
party  could  be  examined,  §  685. 

Hay  prove  marriage,  §  686. 

But  not  record  facts,  §  687. 
X.  How  Confessions  abb  to  be  oob- 

STBUED. 

Whole  confession  must  be  proved, 
§688. 
XI.  How  ADMissiBiLrrT  is  to  be  db- 

TEBMINED. 

Question   of  admissibility   is   for 
court,  §  689. 
XII.  Self-sebvino  Declabationb. 

Self-serving  declarations  inadmis- 
sible for  defendant,  §  690. 

Exception  as  to  re«  gutae^  §  691. 

Coincident  declarations  admissible 
to  prove  authority,  §  692. 

And  so  as  to  state  of  party's  mind, 
§698. 

Weight  of  self-serving  declarations, 
§694. 
XIII.  Agents. 

Admissions  of  agents  are  receiva- 
ble, §  695. 

Wrongful  act  of  agent  not  imputa- 
ble without  proof  of  criminal  de- 
sign in  principal,  §  696. 

And  so  of  admissions  of  attorney 
and  referee,  §  697. 

XIV.  CO-CONSPIBATORS. 

Declarations  of  admissible  against 

each  other,  §  698. 
Order  of  testimony,  §  698  a. 
Not  admissible  after  conspiracy  is 

at  an  end,  §  699. 
Rule  not  affected  by  the  parties 

being  co-defendants,  §  700. 
Decoy  not  a  co-conspirator,  §  700  a. 
Form  of  prosecution  not  material, 

§701. 
Principal's  acts  admissible  against 

accessary,  §  702. 
Declarations  of  co-conspirators  in 

each  other's  favor,  §  708. 
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I.  GENERAL  CHARACTERISTICS. 


§  623.  A  CONFESSION  is  rather  a  fact  to  be  proved  by  evidence 
than  evidence  to  prove  a  fact.     It  is  not  so  much  proof 
that  a  particular  thing  took  place,  as  it  is  a  waiver  by  sions  not 
the  party  chained  of   his  right  to  have  certain  facts   "ew-^ 


alleged  against  him  technically  proved.  A.,  for  in-  *°^'" 
stance,  is  shown  to  have  said  that  certain  facts  implicating  him 
actually  took  place.  Were  this  statement  by  A.  offered  as  evi- 
dence of  such  facts,  it  would  be  merely  hearsay,  and  would  be 
inadmissible.  But  it  is  not  offered  to  prove  the  facts,  but  to 
show  that  A.  has  dispensed  with  their  proof.  They  are  assumed 
by  the  prosecution,  and  admitted  by  the  defence.  A  confession, 
therefore,  which  involves  such  admission,  is  not,  to  adopt  the 
words  of  the  Roman  law,  probation  but  levamen  probationis.^ 

§  624.  A  confession  to  have  the  effect  of  conceding,  either 
wholly  or  primdfacie^  the  case  of  the  prosecution,  must  xconfes- 
relate  to  a  past  or  present  state  of  facts.     If  I  say,  "  I  »^^n  miut 
did  a  particular  thing,"  this  may  be  treated  as  a  con-  existing 
fession.     If  I  say,  '^  I  will  do  this  thing  in  the  future," 
this  is  not  a  confession,  unless,  with  other  evidence,  it  implies  a 
past  act.     Relevancy  to  past  or  existing  conditions  is,  therefore, 
an  essential  requisite  of  the  admissibility  of  a  confession.' 

§  625.  An  extra-judicial  confession  forms  but  a  primd  facie 
case  against  the  party  l>y  whom  it  is  made.^    As  will  s^tra- 
hereafter  be  more  fully  seen,  such  confessions  are  not  J^f^i^^^g 
conclusive  proof  of  that  which  they  state ;  *  they  may  do  not 

y  J     !•      1  f  f     y  1  ,  1    •      •        conclude. 

be  neutralized  by  proof  that  they  were  uttered  m  ig- 
norance, or  levity,  or  mistake  ;^  and  hence  they  are,  at  the  best, 
to  be  regarded  as  only  cumulative  proof,  which  affords  but  a 


^  See  Bald,  in  L.  8  Cod.  iv.  80,  qu. 
10;  Maflcard.  i.  qu.  7,  nr.  11;  Paciao, 
L.  C.  11,  or.  10;  Endemann,  185. 

*  State  V.  Cox,  65  Mo.  29. 

*  Mascard.  i.  C.  No.  26;  Ende- 
mann, 187.  See  Whart.  on  £v.  § 
1077. 

*  That  a  defendant  is  to  be  per- 
mitted to  impugn  even  a  written  con- 
fesBion  of  guilt  see  State  v.  Brown,  1 


Mo.  Ap.  86.  On  the  other  hand,  it  has 
been  held  to  be  inadmissible  for  him 
to  show  that  he  afterwards  denied  hav- 
ing made  the  confession.  Ray  v.  State, 
50  Ala.  194.  And  this  is  good  law  in 
those  States  in  which  he  could  be  put 
in  the  witness-box  to  prove  such  de- 
nial under  oath. 
«  Infra,  §§  684-6. 
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precarioDS  support,  and  on  which,  when  uncorroborated,  a  verdict 
cannot  be  permitted  to  rest.  This  is  eminently  the  case  where 
there  is  any  suspicion  attachable  to  the  confession,  as  is  the  case 
with  admissions  of  adultery  ;  ^  or  where  the  party  against  whom 
it  is  offered  made  it  under  a  mistake  of  fact.  Whenever  such  a 
mistake  is  proved,  the  confession,  as  we  will  hereafter  see  more 
fully,  is  to  be  disregarded.^  And  the  same  rule  applies  to  an 
admission  of  an  act  technically  void.  Thus  on  an  indictment 
for  setting  fire  to  a  ship,  it  was  held  that  the  prosecutor  could 
not  make  use  of  an  admission  by  the  prisoner  that  certain  per- 
sons were  owners,  if  it  appeared  that  the  requisites  of  the  Ship- 
ping Act  had  not  been  complied  with.'  It  has  also  been  held 
that  an  admission  of  a  marriage,  which  turned  out  to  be  void, 
cannot  be  used  against  a  defendant  charged  with  bigamy.^ 

§  626.  Extra-judicial  confessions,  as  we  will  hereafter  notice 
Intention  n^ore  in  detail,  may  be  adduced  either  as  admissions  of 
necessary     ffuilt,  or  as  admissions  of   isolated  facts   from  which 

to  a  con-        °         ' 

feraion  of  guilt  may  be  inferred.  When  offered  for  the  former 
purpose,  they  have  no  weight  unless  they  were  made 
intentionally  and  in  sincerity;*  and  hence  it  is  admissible,  in 
order  to  impugn  a  confession,  to  show  that  it  was  made  as  a 
joke.  We  must  also  remember  that  an  alleged  confession  may 
have  been  only  a  brag,  understood  by  the  parties  to  be  such  at 
the  time,^  or,  as  will  be  seen  in  the  next  section,  may  have  been 
uttered  in  order  to  make  a  sensation.  If  so,  it  cannot  be  made 
the  basis  on  which  a  conviction  can  be  sustained,  since  on  its 
face  its  want  of  truthfulness  appears.  To  the  credibility  of  a 
confession  of  guilt,  therefore,  it  is  necessary  that  there  should 
be  an  animus  confitendiy  or  intention  to  speak  the  truth  as  to 


1  Infra,  §  637;  Lyon  i;.  Lyon,  62 
Barb.  188;  Prince  v.  Prince,  25  N.  J. 
Eq^  310;  Evans  t;.  Evans,  41  Cal.  103; 
Mathews  v,  Mathews,  41  Tex.  831. 

'  See  cases  cited  infra,  §  634;  and 
compare  R.  i7.  Wheeler,  1  Leach  C.  C. 
811;  Heme  v.  Rogers,  9  B.  &  C.  577; 
Newton  v.  Belcher,  1  Q.  B.  921 ; 
Newton  v.  Liddiard,  12  Q.  B.  927; 
Atty.  Gen.  v.  Stephens,  1  Kay  &  J. 
748;  Hall  v.  Huse,  10  Mass.  89;  State 
V.  Welsh,   7  Porter,   468;    State  v. 
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Brown,  1  Mo.  Ap.  86.  See  however, 
as  attaching  higher  weight,  Black- 
burn V.  Com.  12  Bush,  181. 

*  R.  V.  Philp,  1  Mood.  C.  C.  271. 

*  8  Stark.  Ev.  1187. 

*  Ray  V,  State,  50  Ala.  104. 

*  See  cases  as  holding  that  false 
"  puffs  "  are  not'  false  pretences,  R.  v. 
Hamilton,  9  Q.  B.  270;  State  v.Estes, 
46  Me.  150 ;  People  o.  Crissie,  4  De- 
nio,  525  ;  State  v.  Phifer,  65  N.  C. 
821.     See  fully  infra,  §  627. 
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the  specific  charge  of  guilt.  Such  intention,  however,  is  not  es- 
sential to  attach  credibility  to  admissions  of  particular  facts,  in 
themselves  indifferent,  but  which  go  to  make  up  a  case  on  which 
guilt  is  assumed  to  rest.^  It  is  part  of  the  case  against  a  de- 
fendant, for  instance,  that  he  rode  from  place  to  place  in  a 
given  time.  It  is  admissible  to  put  in  evidence  against  him 
his  admissions,  that  on  other  occasions  his  horse  had  a  speed 
which,  it  might  afterwards  have  been  argued,  would  have  ena- 
bled him  to  make  the  time  in  question.  And  it  is  not  neces- 
sary to  the  admissibility  of  such  statements  that  it  should  be 
proved  that  they  were  made  with  any  particular  intention.^  In 
fact,  the  more  undesigned  and  fortuitous  they  appear  to  have 
been,  the  more  likely  they  are  to  be  true.'  Hence  we  ra  ay 
conclude  that  designedness  is  one  of  the  conditions  of  the  credi- 
bility of  a  confession  of  the  conclusion  of  guilt ;  while  undesign- 
edness  enhances  the  weight  of  admissions  of  incidental  facts 
from  which  the  conclusion  of  guilt  is  drawn.  A  man  cannot  be 
convicted  of  forgery  on  an  inadvertent  statement  made  by  him, 
not  in  response  to  any  particular  charge,  that  he  was  a  forger. 
But  his  conviction  may  properly  be  rested  on  a  series  of  inadver- 
tent acts  on  his  part  not  meant  as  confessions  :  e,  g,  writings  or 
other  matters  showing  an  identity  of  penmanship  with  that  of 
the  alleged  forgery,  and  the  materials  for  forgery  which  he  may 
have  exposed. 

§  627.  The  credibility  of  a  self-disserving  confession  of  guilt, 
therefore,  as  distinguished  from  incidental  admissions 
of  facts,  is  a  question  of  fact  resting  on  the  presumption   a  quention 
that  no  prudent  man  would  declare  an  untruth  to  his 
own  disadvantage.^     *'  Quum  legibus  nostris  dictum  sit,  quaecun- 
qae  quii  pro  Be  dixerit  aut  scripserit^  ea  nihil  ipsi  prodesse,  neque 
creditoribus  praejudicare."  ^     ^'  Exemplo  perniciosum  est,  ut  ei 

1  Fraser  v.  State,  55  6a.  825;  State  land  i;.  State,  52  Ala.  522.     And  see 

o.  Lewis,  45  Iowa,  20.  Brown  v.  Com.  76  Penn.  St.  319,  no- 

>  Eraser  o.  State,  55  6a.  825.     Sa-  ticed,  infra,  §  629. 

pra,  §  625.  It  is  on  this  groand  that  confes- 

*  Linnehan  v.  Sampson,  126  Mass.  sions  are  excluded  whenever  it  ap- 

506.  pears    that  they    were   induced    by 

^  Com.  o.  6alligan,  118  Mass.  202;  promises.    Infra,  §  650. 

Com.    V.    Sanborn,    116    Mass.    61;  *  Hesse,  29. 
Blackburn  v.  Com.  12  Bash,  181 ;  £i- 
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scriptarae  credatar,  qaa  anusquisque  sibi  adnofcatione  propria 
debitorem  constituit.  Unde  neque  fiacam  neque  alium  qaemlibet 
ex  8ui$  HLbnUationibus  debiti  prohationem  praebere  posse  opor- 
tet.*'  ^  Hence  '^  contra  se  dicere "  is  essential  to  constitate  a 
credible  confession  of  guilt.  SelMove,  so  it  is  justly  argued,  \fil] 
binder  a  prudent  man  from  falsehoods  that  would  disgrace  him.^ 
Tet  we  must  remember  that  this  proposition  applies  mainly  to 
matters  of  pecuniary  interest.  When  we  come  to  questions  of 
pedigree,  of  9tatu%^  and  of  marriage,  different  influences  come 
in  which  render  the  tests  just  given  of  but  little  weight.  In 
matters  of  pedigree,  in  particular,  a  statement  which  one  man 
would  shrink  from  as  discreditable,  another  would  advance  with 
pride.  Nor  can  we  forget  that  pecuniary  interest  may  some- 
times be  overbalanced  by  other  more  powerful  passions.  A  vil- 
lain may  try  to  make  a  point  by  falsely  confessing  adultery  with 
a  woman  whom  he  desires  to  humble ; '  while  a  person  craving 
notoriety  may  take  much  satisfaction  in  intimating  his  complicity 
in  merely  imaginary  crimes.  Even  among  prudent  men,  a  little 
obvious  interest,  against  which  a  party  makes  an  admission,  may 
be  greatly  overbalanced  by  a  superior  secret  interest,  of  which 
nobody  knows  but  the  declarant.  The  truthfulness,  therefore,  of 
an  apparently  self-disserving  statement  is  a  presumption  of  fact, 
depending  upon  all  the  circumstances  of  the  case.  We  must  in- 
quire whether  the  statement  was  really  self-disserving,  and  even 
if  it  were  so,  in  a  business  sense,  we  must  remember  that  it  may 
be  discredited  by  showing  that  it  was  made  under  mistake,  or 
from  a  desire  on  the  declarant's  part  to  produce  a  sensation,  or 
to  avoid  a  disclosure  of  a  fact  vrith  which  the  admission  is  in- 
consistent. Incidental  admissions  of  facts  on  which  the  prosecu- 
tion's case  depends  become  the  more  reliable,  as  we  have  just 
seen,  in  proportion  to  their  undesignedness.  But  to  the  credi- 
bility of  confessions  of  guilt  it  is  essential  that  they  should  have 
been  made  with  a  sincere  intention  of  telling  the  truth.^ 

^  L.  7.  C.  4. 19.  floaght  in  this  way  to  preyent  her  hus- 

'  Hesse,  ut  tupra,  29 ;  citing  further  band  from  acknowledging  her  at  his 

L  26.  §  2;  D.  xvi.  8.  wife.      A  remarkable  instance  of  a 

*  As  illustrations  of  false  confessions  similar  false  charge  is  to  be  found  in 

of  adultery  may  be  mentioned  the  Shillito's  case,  noticed  in  Alb.  L.  J. 

charges  brought  against  Anne  Hyde,  Feb.  28,  1880. 

Duchess  of   York,    by  parties   who  ^  "  I  had  a  client,  David  Haggart, 
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§  628.  We  have  just  had  occasion  to  notice  that  while  to  a 
confession  of  guilt  intention  pointed  to  a  particular  Confession 
charge  is  necessary,  such  is  far  from  being  the  case  deduc^'fve: 
with  the  incidental  admissions  of  isolated  facts,  which   admission 
derive  their  peculiar   reliability   from   their  inadver-  ductive. 
tence.     Another  distinction  is  now  to  be  considered.     A  confes- 

who  was  hanged  at  Edinburgh  for  a  murder  was  committed  in  Edin- 
murdering  his  jailer  at  Dumfries.  He  burgh,  which  made  a  greater  iniprcB- 
was  young,  good-looking,  gay  and  ami-  sion  than  any  committed  in  our  day, 
able  to  the  eye;  but  there  was  never  a  except  the  systematic  murders  of 
riper  scoundrel  —  a  most  perfect  mis-  Burke.  James  Begbie,  porter  to  the 
creant  in  all  the  darker  walks  of  English  Linen  Company's  Bank,  was 
crime.  Nevertheless  his  youth  (about  going  down  the  close  in  which  the 
twenty-five)  and  apparent  gentleness,  bank  then  was,  on  the  south  side  of 
joined  to  an  open  confession  of  sins,  the  Canongate,  carrying  a  parcel  of 
procured  him  considerable  commisera-  bank  notes  of  the  value  of  four  or  five 
tion,  particularly  among  the  pious  and  thousand  pounds,  when  he  was  struck 
the  female  sex.  He  employed  the  last  dead  by  a  single  stab,  given  by  a  sin- 
days  of  his  existence  in  dictating  me-  gle  person  who  had  gone  into  the 
moirs  of  his  life,  with  a  view  to  pub-  close  after  him,  and  who  carried  off 
lication.  The  book  was  published;  the  parcel.  This  was  done  in  the 
and  my  copy  contains  a  drawing  of  heart  lof  the  city,  about  five  in  the 
himself  in  the  condemned  cell,  by  his  evening,  and  within  a  few  yards  of  a 
own  hand,  with  a  set  of  verses,  his  military  sentinel,  who  was  always  on 
own  composition,  which  he  desired  to  guard  there,  though  not  exactly  at 
be  given  to  me  in  token  of  his  grati-  this  spot,  and  at  the  moment  possibly 
tude  for  my  exertions  at  his  trial,  not  in  view  of  it.  Yet  the  murderer 
Well,  the  confessions  and  the  whole  was  never  heard  of.  The  soldier  saw 
book  were  a  tissue  of  absolute  lies  —  and  heard  nothing.  AH  that  was  ob- 
not  of  mistakes,  or  exaggerations,  or  served  was  by  some  boys  who  were 
fancies,  but  of  sheer  and  intended  playing  at  hand-ball  in  the  close;  and 
lies.  And  they  all  had  one  object —  all  that  they  saw  was  that  two  men 
to  make  him  appear  a  greater  villain  entered  the  close  as  if  together,  the 
than  he  really  was.  Having  taken  to  one  behind  the  other,  and  that  the 
the  profession  of  crime,  he  wished  to  front  man  fell,  and  lay  still;  and  they, 
be  at  the  head  of  it.  He  wanted  to  ascribing  this  to  his  being  drunk,  let 
die  a  great  man.  He  therefore  made  him  lie,  and  played  on.  It  was  only 
himself  commit  crimes  of  all  sorts,  on  the  entrance  of  another  person  that 
which,  as  was  ascertained  by  inquiry,  he  was  found  to  be  dead,  with  a  knife 
were  never  committed  at  all.  A  in  his  heart,  and  a  piece  of  paper, 
strange  pride  ;  yet  not  without  prece^  through  which  it  had  been  thrust,  in- 
denty  and  in  nobler  walks  of  criminal  terposed  between  the  murderer*s  hand 
ambilion.^^  Cockburn's  Memorials,  i.  and  the  blood.  The  skill,  boldness, 
141.  and  success  of  the  deed  produced  deep 

From  the  same  author  comes  the  and  universal  horror.    People  trem- 

foUowing  additional  illustration:  —  bled  at  the  possibility  of  such  a  mur- 

'*  On  the  18th  of  November,  1806,  derer  being  in  the  midst  of  them,  and 

607 


§  628.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  Xm. 

sion  of  gQilt  is  of  no  weight  anless  it  is  a  short-hand  admission  of 
facts ;  an  admission  of  an  incidental  fact  is  of  no  weight  unless 
it  afford  a  basis  for  an  induction  of  guilt.  The  first  is  inopera- 
tive unless,  as  an  answer  to  a  particular  offence  charged,  it  im- 
plies a  specification  which  is  su£Bciently  exact  to  sustain  a  convic- 
tion. The  second  is  inoperative  unless  it  is  supported  collaterally 
by  a  series  of  other  facts  from  which  guilt  may  be  cumulatively 
inferred.  The  first  is,  **  I  am  guilty  of  this,"  and  this  implies  an 
admission   of  all  the  acts  constituting  guilt.     The  second   is, 

taking  any  life  that  he  chose.  Bat  mer  assize  holden  at  Harlfard^  while 
the  wret<:h'8  own  terror  may  be  in-  the  judge  was  sittincr  upon  the  bench, 
ferred  from  the  fact,  that  in  a  few  comes  this  old  Tod  into  the  court, 
months  the  large  notes,  of  which  most  clothed  in  a  green  snit,  with  his  leath- 
of  the  booty  was  composed,  were  em  girdle  in  his  hand,  his  bosom  open, 
found  hidden  in  the  grounds  of  Belle-  and  all  in  a  dung  sweat  as  if  he  had 
yue.  Some  persons  were  suspected,  run  for  his  life;  and  being  come  in,  he 
but  none  on  any  satisfactory  ground;  spake  aloud  as  follows:  My  Lordy  said 
and,  according  to  a  strange  craze  or  h&^here  U  the  veryest  rogue  thai  breathes 
ambition  not  unusual  in  such  cases,  upon  the  face  of  the  earth ;  I  have  been 
several  charged  themselves  with  the  a  thief  from  a  child:  when  I  uxu  but  a 
crime  who,  to  an  absolute  certainty,  litde  one,  I  gave  myself  to  rob  ordiords^ 
had  nothing  to  do  with  it."  See  fur-  and  to  do  other  such  like  wicked  things^ 
ther  illustrations  infra,  §  684.  and  I  have  continued  a  thief  ever  since. 
Lord  Clarendon  tells  us  of  a  French-  My  Lord,  there  has  not  been  a  robbery 
man  named  Hubert  who  was  convicted  committed  this  many  years^  toiihin  so 
and  executed  on  a  most  circumstantial  many  miles  of  this  place^  but  I  have 
confession  of  his  guilt,  in  having  oc-  either  been  at  ii  or  privy  to  iL  The 
casioned  the  great  fire  in  London,  judge  thought  the  fellow  was  mad; 
**  although,"  adds  the  historian,  but  after  some  conference  with  some 
**  neither  the  judges  nor  any  one  pres-  of  the  justices,  they  agreed  to  indict 
ent  believed  him  guilty,  but  that  he  him,  and  so  they  did,  of  several  felo- 
was  a  poor,  distracted  wretch,  weary  nious  actions;  to  all  which  he  heartily 
of  life,  and  who  chose  to  part  with  it  confessed  guilty,  and  so  was  hanged 
in  that  way."  Continuation  of  Lord  with  his  wife  at  the  same  time." 
Clarendon's  Life,  written  by  himself,  For  information  as  to  the  confes- 
p.  852.  And  so  Bunyan  tells  us  of  a  sions  of  the  New  England  witches  in 
case  where  the  confession  was  also  1689-92  see  the  7th  chapter  of  the 
evidently  the  result  of  a  disordered  6th  book  of  Cotton  Mather's  Magnalia 
mind:  **  Since  you  are  entered  upon  Christi  Americana;  Governor  Hutch- 
stories,  I  will  also  tell  you  one,  the  inson's  History  of  Massachusetts,  ii. 
which,  though  I  heard  it  not  with  my  pp.  15,  68;  State  Trials,  vol.  v.  pp. 
own  ears,  yet  my  author  I  dare  be-  647,  682;  Upham's  Lectures  on  the 
lieve:  It  is  concerning  one  old  Tod^  Salem  Witchcraft,  Boston,  1881.  Two 
that  was  hanged  about  twenty  years  English  cases  are  given  in  Best's  Evi- 
ago,  or  more,  at  Hartford^  for  being  a  dence,  5th  ed.  App.  p.  889. 
thief.    The  story  is  this:  At  a  sum* 
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^*  Such  an  act,  part  of  a  complicated  web  of  circumstances,  is 
trae ; "  and  this  involyes  the  examination  of  all  other  relevant 
circumstances.  Relevancy  in  the  first  case  is  sustained  by  deduc- 
tive reasoning  :  Whosoever  is  guilty  of  the  result  is  guilty  of  the 
acts  making  up  the  result ;  in  the  second  case  by  inductive  rea- 
soning :  Whosoever  did  the  component  facts  is  guilty  of  the  re- 
sult. As  to  the  first,  we  must  remember  that  the  party  confess- 
ing may  himself  have  reasoned  falsely.  He  may  have  shot  a 
man  already  dead,  for  instance,  and  may  therefore,  by  assuming 
a  false  premise,  confess  a  murder  which  he  did  not  commit.  As 
to  the  second,  we  must  remember  that  we  may  reason  falsely.^ 
The  inculpatory  facts  admitted  by  the  accused  may  be  true,  and 
yet  we  may  be  in  error  in  supposing  they  are  grounds  from 
which  his  guilt  may  be  rightly  inferred.^ 

§  629.  A  confession  must  be  brought  specifically  home  to  the 
party  charged  with  making  it,  and,  independently  of   confession 
the  cases,  to  be  hereafter  discussed,  in  which   parties  brou^^ 
are  induced  through  fear  to  make  statements  which  are  ^^^^  ^ 
not  really  their  own,  we  may  easily  conceive  of  cases  of  charged. 
forged  confessions,  or  confessions  by  one  man  imputed  by  mis- 
take to  another.     The  person  alleged  to  have  confessed,  there- 
fore, must  be  identified  as  the  party  to  whom  the  confession  is 
charged.     But  the  identification  may  be  by  voice  as  well  as  by 
face.     Thus  it  has  been  held  in  Pennsylvania  that  a  prisoner 
could  testify  to  a  confession  from  another  prisoner  through  a  soil 
pipe,  the  identification  of  the  speaker  being  by  the  voice  alone.^ 

§  680.  The  imperfection  of  the  medium  through  which  an  oral 
confession  is  transmitted  must  also  be  considered  in  imperfec- 
weighing  the  confession.  Aside  from  the  considera-  aJJUnof™*" 
tions  based  on  the  infirmity  of  memory,  we  must  recol-  *™q*^*^ 
lect  that  there  are  influences  peculiarly  likely  to  affect  considered, 
witnesses  as  to  confessions.  Partisan  sympathy,  preconceived 
prejudice,  the  desire  to  detect  an  offender,  especially  in  cases  of 
heinous  crime,  are  apt  in  such  cases  to  have  distinctive  force. 
In  any  view,  we  must  remember  that  the  accuracy  of  the  witness 
testifying  to  the  confession  is  a  question  of  fact  for  the  jury.^ 

^  See  supra,  §  878 ;  infra,  §  635.  *  Brown  v.  Com.  76  Fenn.  St.  819. 

>  See  Haynie  v.  State,  2  Tex.  Ap.        ^  See  Com.  v.  Gailighan,  118  Mass. 
1 68.  202.    See  supra,  §  878. 
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§  631.  Subject  to  the  qualifications  we  have  just  noticed,  the 
Voianury  I'ule  is  firmly  established  that  a  free  and  voluntary  con* 
r.Si-  *«»io»^  «it»^«'  o^  an  oflEence  as  specifically  charged,  or  of 
bi«-  a  fact  from  which  such  offence  can  be  inferred,  whether 

made  before  or  after  apprehension,  and  whether  in  writing,  or  in 
unwritten  words,  or  by  signs,  is  admissible  when  offered  agunst 
the  accused,  no  matter  where  or  to  whom  it  was  made.^ 

§  632.  Admissibility,  however,  is  to  be  distinguished  from  suf- 
But  with-  ficiency.  While  voluntary  confessions  of  specific  charges 
out  proof     or  of  inculpatorv  facts  are  always  admissible,  under  the 

of  corpus  1.   .  .  ,       , 

delicti  in-  Conditions  above  stated,  they  cannot  sustain  a  convio- 
8u  cien .  ^.^^^  unless  there  be  corroborative  proof  of  the  carpus 
delicti.^ 

^  Per  Grose,  J.,  Lambe's  case,  2  v.  Thrall,  60  Cal.  415 ;  Territory  9. 

Leach  G.   C.  625;  2  Hawk.  P.  C.  c.  McClin,  1  Mont.  804. 
46;  Com.  V.  Sanborn,  116  Mass.  61;        As  attaching  a  higher  efficiency  to 

State  p.  Brown,  48  Iowa,  558,  and  confessions  see  State  o.  Guild,  5  Halst. 

cases  hereafter  cited.  165;  Rice  v.  State,  47  Ala.  88;  Moses 

s  Wills  Cir.  Ev.  §  6  ;  1  Greenl.  £y.  v.  State,  58  Ala.  117.    In  Kentucky 

§  316;  State  v.  Davidson,  SO  Vt.  877;  the  rule  in  the  text  is  established  by 

Com.  V,  McCann,  97  Mass.  580;  Com.  statute.   Cunninghams.  Com.  9 Bush , 

v.  Smith,  119  Mass.  305;  People  0.  .149. 

Hennessey,  15  Wend.  147;  People  v.        In     preliminary    examinations    a 

Badgeley,    16   Wend.   58;   Ruloff  v.  naked  confession  is  enough  to  warrant 

People,  18  N.  Y.  179;  S.  C,  8  Parker  a  holding  the  defendant  for  trial.     U. 

C.  R.  401 ;  People  v.  Bennett,  49  N.  S.  v.  Bloomgart,  2  Benedict,  856. 
y.  137;  Com.  v.  Pettit,  8  Phil.  608;        Mr.  Taylor  (Evidence,!  794)   ar- 

Com.  V.  Hanlon,  3  Brewst.  461 ;  Smith  gues  that  in  each  of  the  English  cases 

V,  Com.  21  Grat.  809  ;  State  v.  Long,  usually  cited  in  favor  of  the  sufficiency 

1  Uayw.  455;  State  v.  Cowan,  7  Ired.  of  this  evidence  (uncorroborated  con- 

239  ;  £arp  t;.  State,  55  Ga.  136;  Mat-  fessions)  some  corroborating  circum- 

thews  V,  State,  55  Ala.  187;  Johnson  stance  will  be  found.     See  R.  v.  Sut- 

?;.  State,  59  Ala.  87 ;  Keithler  v.  State,  cliffe,  4  Cox,  270.     Thus,  in  the  case 

10  S.  &  M.  229;  Stringfellow  v.  State,  of  Eldridge  (R.  &  R.  440),  who  was 

26  Miss.   157;  Jenkins  v.  State,  41  indicted  for  horse-stealing,  the  horse 

Miss.   582 ;    Lee  v.    State,   45   Miss,  was  found  in  his  possession,  and  he 

114;    Robinson    1;.    State,    12    Mo.  had  sold  it  for  £12,  after  asking  £35, 

592;    State    v,  Scott,  89  Mo.  424;  which  was  its  fair  value.     In  the  case 

State  v.  Gorman,  54  Mo.  526;  Dixon  of  Falkner  and  Bond  (Ibid.  481),  the 

V,  State,  13  Fla.  636 ;  Bergen  v,  Peo-  person  robbed  was  called   upon  his 

pie,  17  111.426;  State  v.  Keeler,  28  recognizance,  and  it  was  proved  that 

Iowa,  553;  State  v,  Knowles,  48  Iowa,  one  of  the  prisoners  had  endeavored 

598;  State  v.  Laliyer,  4  Minn.  868;  to  send  a  message  to  him  to  keep  him 

People  V,  Jones,  81  Cal.  565;  Peo-  from  appearing.  In  White's  case  (Ibid, 

pie  i;.  Ah  How,  84  CaL  218;  People  508),  there  was  strong  circumstantial 
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[§  634. 


§  633.  It  should  be  remembered  that  the  corpus  delicti  con- 
sists not  merely  of  an  objective  crime,  but  of  the  de- 
fendant^s  agency  in  the  crime  ;  ^  and  unless  the  corpus  of  corpus 
delicti  in  both  these  respects  is  proved,  a  confession  is 
not  by  itself  enough  to  sustain  a  conviction.     This  is  strikingly 
illustrated  in  a  trial  in  Mississippi,  where  the  evidence  was  that 
the  circumstances  of  the  deceased's  death,  and  the  state  of  his 
body,  indicated  poison  by  stramonium,  or  Jamestown  weed ;  but 
that  the  same  symptoms  ]!night  have  been  caused  by  congestions 
of  the  brain,  stomach,  or  heart ;  and  it  was  properly  ruled  by 
the  court,  that  a  confession  of  the  defendant,  that  he  had  ad- 
ministered to  the  deceased  Jamestown  weed,  was  not  enough  to 
warrant  a  conviction,  the  corpus  delicti  not  being  fully  proved.* 

§  634.  To  confessions,  so  far  as  concerns  credibility,  are  to  be 
applied  most  of  the  tests  we  have  already  noticed  as  Credibii- 
applicable  to  the  testimony  of  witnesses.     On  a  prose-  tegt«d  ob- 
cution  of  A.,  for  instance,  it  is  offered  to  prove  that  j«ctiveiy. 
some  weeks  prior  to  trial  A.  narrated  certain  inculpatory  trans- 
actions in  which  he  was  concerned.     We  have,  therefore,  two 
distinct  periods  of  time  to  be  kept  in  view.     The  first  is  that  of 
the  occurrence  of  the  inculpatory  transaction.      Did  the  objects 
described  by  the  witness  actually  exist  at  the  time,  or  did  they 


evidence,  both  of  the  larceny  of  the 
oats  from  the  prosecutor's  stable,  and 
of  the  prisoner's  guilt;  and  in  the  case 
of  Tippet  (Ibid.  509),  who  was  in- 
dicted for  the  same  larceny,  part  of 
this  evidence  was  also  given,  together 
with  the  additional  proof  that  the 
prisoner  was  an  under-hostler  in  the 
same  stable.  In  all  these  cases,  too, 
except  that  of  Falkner  and  Bond,  the 
confessions  were  solemnly  ^nade  before 
the  examining  magistrate,  and  taken 
down  in  doe  form  of  law ;  while  the 
confessions  of  Falkner  and  Bond  were 
repeated,  once  to  the  officer  who  ap- 
prehended them,  and  again  on  hear- 
ing the  depositions  read  over  which 
contained  the  charge.  So  in  Stone's 
case,  which  is  a  very  brief  note,  it 
does  not  appear  that  the  corpus  delicti 


was  not  otherwise  proved ;  on  the  con- 
trary, the  natural  inference  from  the 
report  is  that  it  was.  Wheeling's 
case,  indeed,  seems  to  be  an  excep- 
tion ;  but  it  is  far  too  briefly  reported 
to  be  relied  on  as  an  authority,  for  it 
merely  states  that  *Mn  the  case  of 
John  Wheeling,  tried  before  Lord 
Kenyon,  at  the  Summer  Assizes  at 
Salisbury,  1789,  it  was  determined 
that  a  prisoner  may  be  convicted,  on 
his  confession,  when  proved  by  legal 
testimony,  though  it  is  totally  uncor- 
roborated by  any  other  evidence." 

^  Supra,  §  325;  Com.  v,  Johnson, 
21  Grat.  81 1 ;  Merritt  v.  State,  2  Tex. 
Ap.  177;  Davis  v.  State,  2  Tex.  Ap. 
588. 

*  Pitts  V.  SUte,  48  Miss.  472. 
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§  685.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  Xm. 

exist  only  apparently  ?  A  person  is  woanded,  for  instance,  and 
is  left  for  dead  by  the  assailant,  and  the  assailant  confesses  after- 
wards that  he  murdered  the  supposed  deceased.^  But  unless  a 
real  crime  is  proved  to  have  been  committed,  the  confession,  as 
we  have  seen,  is  inoperative.^  The  same  observation  may  be 
made  as  to  statements,  under  a  mistake  of  law,  of  non-existent 
facts  as  if  they  really  exist.' 

§  635.  We  must  also,  applying   the  same  tests  as  we  have 
already  applied  to  witnesses,  inquire  whether  the  de- 

'  AOQ  Also 

Bubjec-        fendant,  at  the  time  of  the  occurrence  narrated,  was 

tivfilv 

capable  of  accurate  observation.^     If  he  was  drunk  at 
such  time  the  narration  is  entitled  to  little  credit.* 

^  As  illustrating  the  text  may  be  ment,  under  oath,  of  the  homicide, 

mentioned  the  following  cases: —  Fisher,  however,    made  his  appear- 

Two  brothers  named  Booms,  who,  ance  in  just  time  enough  to  intercept 

on  being  charged  in  Vermont  with  the  a  conviction;  and  the  only  way  of  ac- 

morder  of  a  man  whose  body  was  al-  counting  for  the  confession  which  had 

leged  to  have  been   identified,   were  been  produced   was,  that  the  party 

convicted  and    sentenced    to  death,  who  made  it,  in  the  desperation  of  im- 

chiefly  on  their  admissions,  were  re-  pending  conviction,  took  this  method 

lieved  from  execution  by  the  reap-  of  cutting  short  suspense.  See  4  West- 

pearance  of  their  alleged  victim.     N.  ern  Law  Journal,  25 ;  Lamon's  Life 

Am.  Review,  vol.  z.  p.  418 ;  5  Law  of  Lincoln,  cited  in  1  Wharton  &  St. 

Reporter,  195;  1  Greenl.  on  £v.  §  214 ;  Med.  Jur.  §  794. 

1  Wh.  &  St.  Med.  J.  §  200  a.    Supra,  *  For  cases  see  supra,  §§  625,  626- 

§  825,  infra,  §  804.  632. 

In  Illinois,  in  1841,  three  brothers  *  Supra,  §  625. 
named  Trailor  were  arrested  on  the  *  Supra,  §§373,  374. 
charge  of  murdering  a  man  named  *  Supra,  §  384  a;  infra,  §  675. 
Fisher,  who,  when  last  seen,  had  been  Mr.  Abercrombie  relates  the  follow- 
in  their  company.  Strong  circumstan-  ing  instance  where  a  quasi  confession 
tial  evidence  was  produced  showing  was  made  by  an  innocent  person,  which 
the  traces  of  a  death  struggle  in  the  shows  also  that  it  may  not  be  imprac- 
spot  where  the  homicide  was  alleged  ticable  for  an  artful  man  to  so  operate 
to  have  been  committed ;  and  the  case  upon  the  nervous  sensibility  of  an- 
was  fortified  by  expressions  alleged  other  less  intelligent,  as  to  lead  the 
to  have  been  subsequently  used  by  one  latter  to  declarations  or  conduct  which 
of  the  brothers  as  to  his  having  be-  would  produce  a  strong  presumption 
come  legatee  of  the  deceased's  prop-  of  guilt.  During  an  investigation  in 
erty.  llie  examination  had  scarcely  Scotland,  respecting  an  atrocious  mur- 
finished,  before  one  of  the  three  de-  der  committed  on  a  pedler,  a  man  came 
fendants  made  a  confession,  detailing  forward  voluntarily  and  declared  that 
circumstantially  the  whole  transac-  he  had  had  a  dream,  in  which  there 
tion,  showing  the  previous  combina-  was  represented  to  him  a  house,  and 
tion,  and  ending  with  a  direct  state-  a  voice  directed  him  to  a  spot  near 
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§  686.  A  person,  also,  in  narrating  a  past  transaction,  may  be 
without  the  power  of  due  expression,  or  may  express 
himself  so  as  to  be  misunderstood.^  We  have,  there  to  terms  of 
fore,  to  consider,  in  addition  to  the  declarant's  capacity  ®'*^™®°*- 
of  observation  and  of  narration,  what  is  the  real  meaning  of  his 
words.  In  determining,  therefore,  whether  a  confession  of  guilt 
by  a  party  under  mental  excitement  or  prostration  is  true,  al- 
lowance must  be  made  for  such  incapacitating  conditions.^  The 
same  qualification,  though  in  less  force,  is  applicable  to  incidental 
admissions  of  inculpatory  facts. 

§  687.  In  addition  to  the  considerations  first  mentioned,  there 
are  peculiar  reasons  for  applying  a  close  criticism  to         j. 
confessions  of   adultery.     Such   confessions  may  be  a  etringency 
convenient  mode  of  getting  rid  of  the  marriage  tie,  or  sions  of 
may  be  induced  by  a  desire  to  injure  another,  or  to  *  "  ^^^' 
gratify  a  base  vanity,  and  may  be  made,  therefore,  without  solid 
foundation.      Hence    such  confessions,  unless  corroborated,  are 
not  usually  regarded  as  ground  for  divorce.^ 

n.  JUDICIAL   ADMISSIONS. 

§  688.  A  covfe99io^  to  be  judicialiB^  must  be  before  a  court 
competent  to  try  the  pending  prosecution,  in  which  the  Confes- 
proceedings  must  be  r^ularly  brought.     Nor  is  the  piea*<^n- 
confession  conclusive  if  in  an  ex  parte  proceeding ;  it  c*"»ive. 

the  house,  in  which  there  was  hurled  immediately   after   the    murder    the 

the  pack,  or  box  for  small  articles  of  dreamer  and  the  murderer  had  been 

merchandise,  of  the  murdered  person,  together  in  a  state  of  almost  constant 

On  search  being  made,  the  pack  was  intoxication,  for  several  days :  and  it 

f  oand,  not  precisely  on  the  spot  which  is  supposed  that  the  latter  might  have 

he  had  mentioned,  but  very  near  it.  allowed  statements  to  escape  from  him 

The  first  impression  on  the  minds  of  which  had  been  recalled  to  the  other 

the  public  authorities  was  that  he  was  in  his  dream,  though  he  had  no  re- 

either  the  murderer  or  an  accomplice  membrance  of  them  in  his  sober  hours. 

in  the  crime.     But  the  individual  ac-  Abercrom.  on  the  Intellect.  Powers, 

cased  was  soon  after  clearly  convicted;  12th  ed.   222.     See  1  Whart.  &  St. 

and  before  his  execution  he  fully  con-  Med.  Jur.  §  200  a. 
fessed  his  crime,  and  in  the  strongest        ^  See  State  v.  Long,  1  Hayw.  456. 

manner  exculpated  the  dreamer  from  Supra,  §  374. 
any  participation  in,  or  knowledge  of,        >  Infra,  §§  675-6. 
the  murder.    The  only  fact  that  could        *  See,  for  full    citation    of  cases, 

be  discovered  calculated  to  throw  any  Whart.  on  £v.  §  687.   See  also  supra,  § 

light  upon  the  occurrence  was,  that  627,  as  to  false  confessions  of  adultery. 
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mast  be  on  an  issue  accepted  by  both  prosecution  and  defence.^ 
Ab^ente  adversaria^  the  confession  is  operative  only  qiuie  solam 
voluntatem  confitentis  declarat^  or  in  his  quae  dependent  solum  ex 
voluntate  confitentis.^  But  when  formally  made,  nnder  such  cir- 
cumstances, a  judicial  confession  is  conclusive  as  to  the  issue, 
unless  shown  to  have  been  made  by  mistake  or  to  have  been 
aecured  by  fraud.'  And  it  may  be  used  against  the  party  mak- 
ing it  in  all  other  cases  in  which  it  is  relevant,  though  it  may 
not  in  such  cases  work  an  estoppel.*  A  plea  of  guilty,  however, 
withdrawn  by  permission  of  the  court,  does  not  so  bind.^  And 
a  plea  by  the  defendant*s  attorneys,  such  plea  being  signed  only 
by  them  and  rejected  by  the  court,  cannot  be  used  as  a  con- 
fession.^ Nor  can  a  plea  of  guilty  be  binding  if  made  by  a  per- 
son incompetent  by  reason  of  infancy.^ 

§  639.  In  criminal  pleading,  a  plea  of  abatement  binds  the 
party  making  it  to  the  allegations  it  contains,  and  un- 
in  abate-      less  it  be  withdrawn,  these  allegations   cannot  be  re- 
pudiated by  him.'     When  a  plea  of  abatement  is  de- 
cided against  a  defendant,  in  this  country  the  defendant  is  usually 
permitted  to  plead  over.® 

§  640.  So  far  as  concerns  the  particular  prosecution  in  which 
In  plead-  tile  plea  is  entered,  it  may  be  held  that  whenever  a 
irSich^ia*  material  averment  well  pleaded  is  passed  over  by  the 
°*^ted  u  adverse  party  without  denial,  whether  this  be  by  plead- 
admitted,     ing  in  confession   and  avoidance,  or  by  demurring  in 

»  See  Whart.  on  Ev.  §  1078.  »  B.  v.  Stone,  1  F.  &  F.  Sll;  R.  ». 

'  Mascard.  concl.  848,  nr.  1.  Simmonds,  4  Cox  C.  C.  277. 

*  Marsh  o.  Mitchell,  26  N.  J.  Eq.  •  2  Hale,  176,  288;  Burn,  Indict- 
497;  Com.  v.  Jackson,  2  Va.  Cas.  ment,  ix.;  State  v.  Dresser,  54  Me. 
601;  Gridley  v,  Conner,  4  La.  An.  669;  Com.  v.  Gale,  11  Gray,  820; 
416;  Denton  o.  Erwin,  6  La.  An.  18;  Lewis  v.  State,  1  Head,  829.  The 
Edson  v.  Freret,  1 1  La.  An.  710.  See  judgment  for  the  defendant  is  no  bar 
State  V  Colvin,  11  Humph.  699.  to  an  indictment  against  him  in  his 

^  R.  v.  Fontaine  Moreau,  11  Q.  B.  true  name.    Com.  v.  Farrell,  106  Mass. 

1088;   Bradley  v.  Bradley,  2  Fairf.  187.     See  supra,  §§  94,  682. 

867;  Perry  o.  Simpson  Co.  40  Conn.  •  U.  S.  v.  Williams,  1  Dillon,  485. 

818.  In  England,  the  liberty  is  limited  to 

*  R.  V.  Brown,  17  L.  J.  M.  C.  148;  cases  where  the  plea  is  to  matter  of 
State  V,  Cotton,  4  Foster,  148.  See  law.  B.  v.  Johnson,  6  East,  688 ;  R. 
State  v.  Salge,  2  Nev.  821.  See  su-  v,  Gibson,  8  East,  107;  R.  v.  Duffy,  4 
pra,  §  615.  Cox  C.  C.  190.     See  Whart  Cr.  Fl. 

*  Com.  0.  Lannan,  18  Allen,  668.  &  Pr.  §§  428  et  seq, 
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law,  or  by  saffering  judgment  to  go  by  default,  it  is  thereby,  for 
the  purpose  of  pleading,  if  not  for  the  purpose  of  trial  before  the 
jury,  conceded.^  ^*  It  is  a  fundamental  rule  in  pleading,  that  a 
material  fact  asserted  on  one  side,  and  not  denied  on  the  other, 
is  admitted."  ^ 

§  641.  An  answer  under  oath  is  to  be  regarded  as  admis- 
sible against  the  party  making  it,  in  all  independent  pi^^j^ 
suits  in  which  it  is  relevant.^      And  a  plea  entered  mother 
by  him  in  another  case  is  also  collaterally  admissible   be  admis- 
against  him  making  a  primd  facie  case,*  though  it  is 
otherwise  if  the*  defendant  was  incapable  by  infancy  of  binding 
himself  by  a  plea.^ 

§  642.   What  has  been  said  of   pleading  equally  applies  to 
process.     A  party  by  issuing  process  primd  facie  ad-  so  of 
mits  the  facts  which  such  process  assumes.^  process. 

ni.  WRITTEN  CONFESSIONS. 

§  643.  A  written  statement  by  a  defendant,  when  prepared 
deliberately  and  seriously,  is  not  only  admissible  in  evi-  -v^^ritten 
dence  against  him,  but  is  of  weight  proportioned  to  its  con/cMions 
pertinency.^    Thus  on  the  trial  of  an  indictment  for  peculiar 
the  malicious  burning  of  a  building,  the  voluntary  tes-  ^**^ 
timony  of  the  defendant  before  a  fire  inquest,  reduced  to  writing 
and  signed  by  him,  makes  a  strong  case  against  him ;  ^  and  so  of 
the  bank  books  of  a  bank,  kept  by  the  defendant,  an  officer  of 
the  bank,  in  the  course  of  his  business.^ 

§  644.  A  letter  written  by  the  defendant,  when  self-disserving, 


1  Taylor'8  Ev.  §  748;  citing  Steph. 
Fl.  248;  Jones  v.  Brown,  1  Bing.  N. 
C.  484 ;  Be  Gaillon  v.  L' Aigle,  1  B. 
&  F.  368;  Prowse  v.  Shipping  Co.  18 
Moore  F.  C.  484.  See  also  Sute  v. 
Homer,  40  Me.  488 ;  Coffin  v.  Knott, 
2  Greene  (Iowa),  582. 

^  McAllister,  J.,  Simmons  v,  Jen- 
kins, 76  111.  482 ;  citing  Dana  v.  Bry- 
ant, 1  Gilm.  104 ;  Fearl  v,  Wellman, 
S  Ibid.  311;  Briggs  v.  Dorr,  19  Johns. 
95;  Jack  v.  Martin,  12  Wend.  816; 
Raymond  v.  Wheeler,  9  Cow.  295. 


*  Whart.  on  £y.  §  1116.  Supra,  § 
615. 

^  State  V,  Homer,  40  Me.  438. 

*  R.  V.  Simmonds,  4  Cox  C.  C  277; 
R.  V.  Stone,  1  F.  &  F.  311 ;  and  see 
supra,  §  615. 

^  See  cases  in  Whart.  on  £▼.  § 
1118.    Supra,  §  610-11-12. 

7  Whart.  on  £y.  §  1122;  Abbott  v. 
Feople,  75  N.  Y.  602. 

"  Com.  V,  Bradford,  126  Mass.  42. 

*  Humphrey  v.  Feople,  18  Hun, 
393. 
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is  primd  facie  eyidence  against  him  ;  ^  though  in  such  case  the 
Letters  are  con^^ssion,  to  be  operative,  must  be  distinctly  to  a  point 
^pa.f^-  material  to  the  issue.^  It  is  not  necessary  to  the  admis- 
sibility  of  such  a  letter  that  it  should  be  signed  ;  if  trace- 
able to  the  writer,  and  if  inyolying  a  self-disserying  admission 
of  any  kind,  this  is  enough.'  Nor  is  it  an  objection  that  a  letter 
stands  by  itself,  since  a  letter  containing  a  particular  confession 
may  come  in  alone  ;  ^  nor  is  it  necessary,  when  a  letter  is  fiius 
independent  in  its  character,  that  the  whole  pertinent  corre- 
spondence should  be  put  in.^  Nor  is  it  fatal  to  the  admissibility 
of  such  a  letter  that  it  was  in  answer  to  a  letter  meant  as  a 
trap.^ 

On  the  other  hand,  letters  of  third  parties  are  inadmissible 
when  hearsay .7  Hence  a  letter  addressed  to  a  party  cannot  be 
admitted  as  proof  against  him,  unless  it  be  proyed  that  he  re- 
ceived it  and  acted  on  it,'  or  in  some  way  invited  it.®  Whether 
a  letter  written,  but  not  sent,  can  be  put  in  evidence  against  a 
party,  is  elsewhere  discussed.^^ 

§  645.  Telegrams,  under  the  same  restrictions  as  those  which 
Teiejrram  ^^^^  ^^^^^^  noticed  as  appertaining  to  letters,  may  be 
may  be  a     also  treated  as  constituting  admissions  on  the  part  of 

confeuioo* 

the  person  by  whom  they  are  sent.^  Duly  proved,  they 
may  be  treated  as  self-disserving  admissions,  which,  so  far  as  con- 
cerns the  party  from  whom  they  emanate,  are  subject  to  the 

^  Longfellow    v.  Williams,  Feake  *  Whart.  on  £y.  §  618.    Sapra,  § 

Add.  Ca.  225;  Rose  v.  Cunynghame,  521;  infra,  §  688. 

11  Yes.   550;  Gibson  v.  Holland,  L.  «  R.  v.  Derrington,  2  C.  &  P.  418; 

R.  1  C.  P.  1 ;  Wilkins  v.  Burton,  5  U.   S.  v.  Champagne,  1   Ben.   241 ; 

Vt.    76;   Robertson  v.  Ephraim,   18  Com.  v.  Knapp,  10  Pick.  496;  Com.  v. 

Tex.  118.  Tuckerman,  10  Gray,  178;  Price  r. 

a  Betts  V.  Loan  Co.  21  Wis.  80.  State,  18  Oh.  St.  418.    Infra,  §  670. 

*  Bartlett  V.  Mayo,  33  Me.  518.  ^  Williams  v.  Manning,  41   How. 

*  North  Berwick  Co.  v,  Ins.  Co.  52  (N.  Y.)  Pr.  454;  Wolstenholme  ». 
Me.  336;  Newton  v.  Price,  41  Ga.  Wolstenholme,  8  Lans.  457;  Rosen- 
186.  stock  V,  Tormey,  32  Md.  169;  Under- 

A  letter  containing  an  admission  by  wood  v.  Linton,  44  Ind.  72;  Living- 

a  party  is  evidence  against  him,  al-  ston  v.  R.  R.  35  Iowa,  555. 
though  the  letter  was  in  reply  to  an-        ^  Smiths  v.   Shoemaker,  1 7  Wall, 

other  which  the  party  is  not  called  680.    See  fully  infra,  §  682. 
upon   to  produce.    Wiggin  v.  R.  R.        *  Infra,  §  682. 

120  Mass.  201.    See  infra,  §  688.  ^o  Whart.  on  £v.  §  1123. 
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CHAP.  Xm.]  CONFESSIONS.  [§  646. 

usual  incidents  of  such  admissions.^  In  order,  however,  to  charge 
a  party  with  a  tel^ram,  the  original  draft,  in  the  handwriting  of 
the  party  or  his  agent  must  be  produced.^  But  a  sender  may 
be  regarded  as  the  employer  of  the  telegraph  company  in  such 
a  sense  as  to  make  the  message  sent  and  delivered  by  the  com- 
pany  primary  evidence.' 

IV.  ADMISSIBILrrT  OF  CONFESSIONS  AS  DETERMINED  BY  THREATS  OR 

PROMISES. 

§  646.  Not  only  is  it  an  indictable  offence  to  apply  torture  to 
another  for  the  purpose  of  extorting  a  confession  ;  ^  but  Threau 
all  confessions  so  induced  will  be  rejected,  if  offered  to  •*^^"*«- 
prove  a  case  of  guilt.^  And  even  when  violence  is  not  used,  the 
mere  threat  to  apply  it  in  any  shape  works  a  similar  exclusion. 
Hence,  a  confession  will  not  be  received  if  it  appear,  in  the  opin- 
ion of  the  court,  to  have  been  influenced  by  threats  of  physical 
punishment  of  any  kind,  or  of  any  kind  of  pecuniary  or  other 
temporal  penalty.^ 

1  Com.  V.  Jeffries,  7  Allen,   548;  v.  State,  88  Ala.  422;  Serpentine  v. 

Beach  o.  R.  R.  87  N.  T.  457;  Taylor  Sute,  1  How.  (Miss.)  256;  Frank  v. 

V.  The  Robert  Campbell,  20  Mo.  254;  State,  89  Miss.  705;  Hector  r.  State, 
Wells  V.  R.  R.  30  Wis.  605.  See,  to  2  Mo.  185;  McGlothlin  v.  State,  2 
same  general  effect,  Beach  v.  Raritan  Cold.  223;  Greer  v.  State,  31  Tex. 
&  Del.  Bay  B.  R.  Co.  37  N.  Y.  457 ;  129.  In  Com.  v.  Cuffee,  108  Mass. 
Conpland  v.  Arrowsmith,  18  Law  T.  285,  it  was  held  that  a  confession  was 
(N.  S.)  75;  Henkel  v.  Pape,  L.  R.  6  not  excluded  by  the  fact  that  the  de- 
Exch.  7 ;  Verdin  v.  Robertson,  10  fendant,  a  boy  of  about  thirteen  years, 
Bess.  Cas.  (Sd  series)  85 ;  Alb.  L.  J.  was  previously  stripped  by  officers 
Jan.  20,  1877.  arresting  without  a  warrant,  roughly 

'/Darkee  v.  R.  R.  29  Yt.  127;  Ben-  handled,  and  put  in  a  cell, 
ford  V.  Zanner,  40  Penn.  St.  9;  Mat-        ^  State  v.  Grant,  22  Me.  171;  State 

tesoQ  V.  Noyes,  25  III.  591;  Williams  v.  Phelps,  11  Vt.  116;  Com.  v.  Chab- 

r.  Brickell,  87  Miss.  682.    Supra,  §§  bock,  1  Mass.  144;  Com.  v.  Drake, 

162,  521.  15  Mass.  161;  Com.  v.  Knapp,  9  Pick. 

•  Durkce  r.  R.  R.  29  Vt.  127.  Su-  496;  People  v.  Ward,  15  Wend.  231 ; 
pra,  §§  162,  521.  As  to  such  agency  People  v.  Rankin,  2  Wheel.  C.  C.  467; 
in  case  of  letters  see  R.  v.  Cooper,  L.  State  v.  Brick,  2  Harring.  580;  Moore 
R.  1  Q.  B.  D.  19,  cited  iiilly  infra  v.  Com.  2  Leigh,  701;  Smith  v.  Com. 
§682.  10  Grat.   784;  Stephen  v.  State,  11 

«  State  9.  Hobbs,  2  Tyler,  880.  Ga.  225;  Earp  v.  State,  55  Ga.  186  ; 

*  Infra,  §  661 ;  U.  S.  v.  Nott,  1  Deathridge  v.  State,  1  Sneed,  75 ; 
McLean,  499;  Flagg  v.  People,  40  Boyd  v.  State,  2  Humph.  39;  Ann  v. 
Mich.  706;  Berry  v.  State,  10  Ga.  State,  11  Humph.  159;  Self  v.  State, 
511 ;  Butler  t;.  Com.  2  Duv.  485;  Joe  6  Baz.  244;  Garrard  i;.  State,  50  Miss. 
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As  will  be  presently  seen,  a  confession  made  under  oath  by  a 
party  called  and  compalsorily  examined  as  a  witness  for  the 
prosecution  as  to  his  own  guilt  cannot  be  afterwards  used  against 
him.* 

§  647.  But  a  mere  adjuration  to  speak  the  truth  does  not  vi- 
Mere  ad-  tiate  a  coufession  when  neither  threats  nor  promises  are 
sp^k^the^  applied.*  Thus  when  a  prisoner  under  fourteen  years 
Sot^x-**^  of  age,  charged  with  murder,  was  told  by  a  man  who 
dude.  was  present  when  he  was  apprehended,  *^  Now  kneel 
down  ;  I  am  going  to  ask  you  a  very  serious  question,  and  I  hope 
you  will  tell  me  the  truth,  in  the  presence  of  the  Almighty," 
and  the  prisoner  in  consequence  made  a  statement,  this  was  held 
admissible.'  So  where  the  mother  of  a  young  lad  of  eight,  who 
was  arrested  by  the  police,  said  to  him  and  another,  *^  You  had 
better,  as  good  boys,  tell  the  truth,"  it  was  held  that  the  con- 
fession was  admissible.^  Nor,  as  it  has  been  held,  is  it  a  valid 
objection  that  the  defendant  had  been  called  upon  to  touch  the 
deceased^s  body.*  But  where  a  constable,  after  having  asked  the 
prisoner  what  he  had  done  with  the  stolen  property,  said,  "  You 
had  better  not  add  a  lie  to  the  crime  of  theft,"  Gaselee,  J.,  re- 
fused to  receive  a  statement  thereupon  made  by  the  prisoner 
in  evidence.^  The  mere  fact,  however,  that  the  appeal  to  speak 
the  truth  is  made  by  an  officer  to  a  party  under  arrest,  does  not 
exclude  the  confession.*^ 


147;  Hector  v.  State,  2  Mo.  185;  Run- 
nels V,  State,  28  Ark.  121 ;  Barnes  v. 
State,  86  Tex.  856  ;  Territory  w.  Mc- 
Clin,  1  Mont.  894;  Berry  v.  U.  S.  2 
Col.  T.  186. 

1  Infra,  §  668. 

>  See  infra,  §  654. 

•  R.  V.  Wild,  1  Mood.  C.  C.  452 ; 
R.  V.  Kerr,  8  C.&P.  179. 

*  R.  ».  Reeve,  L.  R.  1  C.  C.  862 ; 
8.  C,  12  Cox  C.  C.  179 ;  1  Green  C. 
R.  898.  See  also  Cady  p.  State,  44 
Miss.  BBS.  In  Com.  v.  Sego,  125  Mass. 
210,  an  employer  after  the  arrest  of 
bis  clerk,  nineteen  years  old,  for  lar- 
ceny of  the  employer's  goods,  said  to 
the  clerk  when  out  on  bail, "  1  am  sat- 
isfied that  there  are  other  receivers 
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whom  we  hare  not  yet  discoyered. 
I  should  like  to  have  you  make  a 
clean  breast  of  this  matter."  This 
was  held  not  to  exclude  a  confession 
which  followed. 

*  People  V.  Johnson,  2  WheeL  C. 
C.  361. 

«  R.  V.  Shepherd,  7  C.  &  P.  679. 

f  R.  V.  Thornton,  1  Mood.  C.  C. 
27;  R.  V.  Gibney,  Jebb,  C.  C.  15;  R. 
V.  Kerr,  8  C.  &  P.  176;  R.  ».  John- 
ston,  15  Ir.  Law  R.  N.  S.  60  ;  Com. 
V.  Holt,  121  Mass.  61;  Harding  v. 
State,  54  Ind.  859;  Wolf  v.  Com.  30 
Grat.  833;  State  v.  McLaughlin,  44 
Iowa,  82;  King  v.  State,  40  Ala.  814; 
Davis  V.  State,  2  Tex.  Ap.  588.  «<  The 
case  of  R.  v.  Devlin,  2  Crawf.  &  D. 


CHAP.  Xin.]  CONFESSIONS.  [§  650. 

§  648.  A  confession,  though  made  under  the  representation  of 
the  infamy  or  folly  of  a  concealment,  if  without  threats  Nor  does 
or  promises,  may  be  received.^    Yet  this  should  be  care-  menuf  the 
fully  guarded,  since  if  such  statements  take  the  shape  ^TongJ"*- 
of  a  threat,  they  operate  to  exclude.  concealing. 

§  649.  As  has  just  been  incidentally  seen,  confessions  made 
to  constables  or  other  arresting  parties,  or  to   ms^s-  ^or  does 
trates,  cannot  be  excluded,  unless  it  appear  that  there  f||ct*Jhat 
was  a  threat  of  harm  or  a  promise  of  worldly  ad  van-  theconfes- 
tage  employed  by  an   authoritative  person.'    Who  is   made  to  a 
such  an  authoritative  person  will  be  hereafter  consid-  authority, 
ered.' 

§  650.  It  is,  however,  a  settled  rule  that  a  confession  induced 
by  promises  by  persons  in  authority  is  inadmissible.^  Confession 
Thus,  a  confession  obtained  by  an  official  promise  to  iutUorfti^^'^ 
put  an   end  to  a  prosecution  will  not  be   received,*  tiveprom- 

*  ^  *      ^  ^  '      ises  18  in- 

though  it  has  been  said  that  the  confessions  of  a  per-  admissible, 
son  charged  with  stealing  may  be  proved,  even  if  made  after  the 
owner  of  the  goods  stolen  had  promised  not  to  prosecute,  where 
it  does  not  appear  that  the  confession  and  the  promise  were  di- 
rectly connected,  and  the  owner  not  being  a  person  in  author- 
ity.« 

C.  C.  152,  is  contra,  but  seems  not  to  v.  Walker,  84  Yt.  896;  Com.  v.  Mo- 
be  law."    Taylor's  Ev.  §  804.  Cann,  97  Mass.  580;  Yaughan  v.  Com. 

1  Com.  V.  Mitchell,  117  Mass.  481;  17  Grat.  576;  Deathridge  v.  State,  1 

State  V.  Crank,  2  Bailey,  66;  Haw-  Sneed,  75;  Newman  v.  State,  49  Ala. 

kins  V.   State,  7  Mo.   190;  Fonts  v.  9 ;  Ward  v.  State,  50  Ala.  185;  Sute 

State,  8  Ob.  St  98;  but  see  People  v,  Lowbome,  66  N.  Car.  689;  Austine 

V.  Ward,  15  Wend.  281 ;  Oakley  r.  v.  People,  51  111.  286;  Rutberford  v, 

Scboonmaker,  15  Wend.   226;   Cady  Com.  2  Mete.  (Ky.)   887;  People  t;. 

V.  State,  44  Miss.  838.    Infra,  §  654.  Barrie,  49  Cal.  842. 

s  R.  o.  Baldry,  12  Eng.  L.  &  Eq.  *  Smitb  v.  Com.  10  Grat  784;  Boyd 

591;  5  Cox  C.  C.  528 ;  2  Den.  C.  C.  t;.  State,  2  Humpb.  89. 

480;  Com.  v.  Sturtivant,   117  Mass.  *  Ward  v.  People,  8  Hill  (N.  Y.), 

122;  Com.  v.  Smitb,  119  Mass.  805;  895.     See,  bowever,  R.  v.  Jones,  R. 

Murpby  v.  People,   68   N.  Y.  590;  &  R.  152. 

Wolf  V.  Com.  SO  Grat.  888;  Aaron  v.  A  confession  by  tbe  party  arrested 

State,  87  Ala.  106;  State  v.  Carlisle,  to  tbe  officer  baying  bim  in  custody, 

57  Mo.  102;  Statev.  Staley,  14  Minn,  made  tbe  day  after  tbe  party  bad 

105;  State  v.  McLaughlin,  44  Iowa,  been  told  by  tbe  officer  tbat  '*be 

88 ;  State  v.  Ingram,  16  Kans.  14.  could  make  bim  no  promises,  but  if 

*  Infra,  §§  650,  651,  672,  678.  be  made  any  disclosure  tbat  would  be 

^  Cases  cited  infra,  §§  678-4 ;  State  of  benefit  to  tbe  goyemment,  the  of- 
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§  651.]  EVIDENCE  IN  GBIMINAL  OASES.  [CHAP.  Xm. 

§  651.  In  the  earlier  English  cases,  the  tendency  was  to  ex- 
p^  .  elude  confessions  induced  by  promises,  irrespective  of 

must  be  the  condition  of  the  person  promising.  Thus,  confes- 
peraon  b  sions  havo  been  held  inadmissible  when  they  were  ob- 
authontjr.     ^j^gj  ^jy  saying  on   part  of  prosecutors,  "  Tell   me 

where  the  things  are,  and  I  will  be  favorable  to  you ; "  ^  or, 
*'  You  had  better  say  where  you  got  the  property  ; "  '  or,  "  It 
would  have  been  better  for  you  if  you  had  told  at  first ;  "  ^  or, 
"  You  had  better  tell  all  you  know ; "  *  or,  "  I  should  be  obliged 
to  you  if  you  would  tell  all  you  know  ;  if  you  will  not,  of  coarse 
we  can  do  nothing.'*  ^  And  it  has  been  generally  held  that  any 
advice  to  a  prisoner  by  a  person  in  authority,  telling  him  it 
would  be  better  for  him  if  he  confesses,  vitiates  a  confession  in- 
duced by  it.®  Lately,  however,  this  has  been  greatly  qualified, 
and  it  is  now  held  that  there  must  be  a  positive  promise  made  or 
sanctioned  by  a  person  in  authority  to  justify  the  exclusion  of 
the  confession.^  It  has  been  doubted  whether  the  principle  ex- 
tends to  any  other  cases ;  and  it  has  been  held  that  a  promise 
made  by  an  indifferent  person,  who  interfered  officiously  with- 
out any  kind  of  authority,  and  promised,  without  the  means  of 

ficer  would  use  his  influence  to  have  State,  7  Mo.  190 ;  and  see  infra,  §§ 

it  go  in  his  favor,"  was  held  inad-  672-4. 

missible;  although  the  officer  testified  ^  R.  r.  Row,  R.  &  R.  153 ;  R.  r. 
that  he  thought  the  statement  was  Gibbon,  1  C.  &  P.  97 ;  R.  v.  Hard- 
voluntary,  and  would  have  been  made  wick,  1  C.  &  P.  98,  in  note ;  R.  v. 
if  the  inducements  the  day  before  had  Tyler,  1  C.  &  P.  129 ;  R.  v.  Green,  6 
not  been  held  out.  Com.  v.  Taylor,  5  C.  &  P.  655 ;  R.  v,  Baldry,  12  Eng. 
Gush.  605.  L.  &  £q.  591;  5  Cos  C.  C.  523;  2 

^  R.  V.  Cass,  1  Leach,  293,  n. ;  Boyd  Den.  C.  C.  430 ;  R.  v,  Berigan,  1  Irish 

V.  State,  2  Humph.  39.  Cir.  R.  177  (Cork  Lent  Assizes,  1841); 

2  R.  17.  Dunn,  4  C.  &  P.  543.  R.  v.  Parker,  8  Cox  C.  C.  466 ;  R.  v. 

«  R.  V.  Walkley,  6  0.  &  P.  175.  Hall,  12  Cox  C.  C.  159;  Com.  ».  Tuck- 

^  R.  V.  Kingston,  4  C.  &  P.  387.  erman,  10  Gray,  173 ;  Young  v.  Com. 

^  R.  V,  Partridge,  7  C.  &  P.  551.  8  Bush,  366 ;  State  v.  Kirby,  1  Strobh. 

But  see  Com.  v,  Sego,  125  Mass.  210.  155;  Wilson  v.  State,  3  Hebk.  232; 

•  2  East  P.  C.  669 ;  R.  v.  Drew,  8  contra,  R.   o.  Drew,   8  C.  &  P.  140. 

C.  &  P.  140 ;  R.  V.  Richards,  6  C.  &  Compare  R.  v.  Parratt,  4  C.  &  P.  670, 

P.  318 ;  R.  V,  Thomas,  6  C.  &  P.  363;  per  Alderson,  B.,  which  was  a  con- 

R.  V,  Jones,  R.  &  R.  152  ;  R.  v.  Par-  fession  by  a  sailor  to  his  captain, 

ratt,  4  C.  &  P.  570  ;  R.  v.  Gamer,  2  who  threatened  him  with  prison  on  a 

C.  &  E.  920 ;  1  Den.  329 ;  State  v.  charge  of  stealing  his  watch.     R.  v, 

York,  37  N.  H.  175 ;  Vaughan  v.  Com.  Thompson,  1  Leach,  291 ;  R.  v.  Flem- 

17  Grat.  576  ;  though  see  Hawkins  v,  ing,  1  Arm.,  M.  &  0.  330. 
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CHAP,  xm.] 


CONFESSIONS. 


[§  652. 


performance,  cannot  be  deemed  sufficient  to  produce  any  effect 
even  on  the  weakest  mind,  as  an  inducement  to  confess;  and 
accordingly  confessions,  made  under  such  circumstances,  to  un- 
authoritative persons,  have  been  admitted  in  evidence.^  In  such 
cases  the  question  is  simply  whether  the  influences  applied  were 
likely  to  produce  untruth.  As  a  person  in  authority,  however, 
is  to  be  reckoned  a  prosecutor,  when  exercising  the  power  of  in- 
stituting or  withholding  a  prosecution.^  But  even  in  such  case 
there  must  be  a  promise  or  threat.^ 

§^652.  An  apparent  exception,  however,  is  recognized  when 
the  confession   is  made  to  a  master,  who  holds  out  promise 
threats  or  promises,  when  the  offence  directly  concerns  JJJ^^^**^ 
himself,  which  threats   or  promises   are   such   as   are  does  not 

exclude 

likely  to  lead  the  defendant  to  confess  falsely,  either  when  of- 
from  a  feeling  of  dependent  prostration,  or  from  the  noT^ncera 
expectation  of  lighter  penalties  if  the  confession  be  ™***®'- 
made.^  But  where  the  inducement  is  not  such  as  is  likely  to 
produce  falsity,  the  confession  is  admissible.^  Thus,  where  the 
prisoner  was  indicted  for  infanticide,  and  her  mistress  told  her 
^^  she  had  better  speak  the  truth,"  the  confession  was  received.^ 


^  R.  9.  Hardwick,  6  Petersd.  Ab.  84, 
per  Wood,  B.;  R.  v.  Taylor,  8  C.  & 
P.  734  ;  R.  V.  Sleeman,  P.  &  D.  249 ; 
6  Cox  C.  C.  245.  Compare  R.  v. 
Gibbons,  1  C.  &  P.  97 ;  R.  r.  Tyler,  1 
C.  &  P.  129  ;  R.  V.  Lingate,  6  Petersd. 
Ab.  84;  R.  v.  Spencer,  7  C.  &  P.  776; 
2  Lew.  C.  Cas.  125;  R.  v.  Reason,  12 
Cox  C.  C.  228;  R.  v.  Jones,  12  Cox  C. 
C.  241 ;  State  v.  Simon,  50  Mo.  870. 

**  Where  there  were  three  prison- 
ers in  custody  on  the  same  charge,  and 
one  said  to  another, '  Well,  John,  you 
had  better  tell  Mr.  Walker  (the  prose- 
cntor)  the  truth,'  and  the  prisoner  ad- 
dressed thereupon  made  a  confession ; 
evidence  of  this  confession  was  re- 
ceived, and  its  admissibility  reserved 
for  the  consideration  of  the  Court  of 
Criminal  Appeal;  that  court  affirmed 
the  conviction.  No  counsel  appeared, 
and  no  reasons  were  given ;  but  prob- 
ably it  was  thought  Uiat  though  what 


is  said  in  the  presence  of  a  person  in 
authority  may  generally  be  considered 
as  said  with  his  sanction,  yet  that  this 
did  not  apply  to  what  was  said  by  one 
prisoner  to  another;  as  it  could  hardly 
be  imagined  that  what  was  thus  said 
was  sanctioned  by  the  person  in  au- 
thority. R.  t;.  Parker,  9  W.  R,  699." 
Roscoe's  Cr.  £v.  44. 

«  R.  V.  Ruce,  84  L.  T.  (N.  S.)  400; 
Deathridge  v.  State,  1  Sneed,  75.  In- 
fra, §  656. 

*  Com.  V,  Sego,  125  Mass.  210;  cited 
supra,  §  647. 

«  R.  V.  Garner,  2  C.  &  K.  920.  See 
Joy  on  Confessions,  23.  In  New 
York,  it  has  been  held  that  a  prom- 
ise made  by  the  owner  of  stolen  goods 
not  to  prosecute  does  not  exclude. 
Ward  i;.  People,  8  Hill  (N.  Y.),  895. 

*  Com.  V.  Sego,  125  Mass.  210. 

*  R.  V.  Moore,  2  Den.  C.  C.  522; 
5  C.  &  K.  158;  12  Eng.  L.  &  £q.  588; 
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§  668.]                       EVIDENCE  IK  CRIMINAL  CASES.  [cHAP.  Xm. 

§  653.  It  should  be  remembered  that  the  age,  experience,  in- 

Condition     *®l^'g®"^»  8,nd  constitution,  both  physical  and  mental, 

of  Mity       of  prisoners,  are  so  various,  and  the  power  of  perform- 

to  be  con-     ance  so  different  m  the  different  persons  promising, 

that  any  rule  will  necessarily  sometimes  fail  of  meeting 

5  Cox  C.  C.  554 ;  34  L.  T.  (N.  8.)  authority,  it  is  only  when  the  offence 
400,  cited  infra,  §  677.  concerns  the  master  or  mistress  that 
^  The  cases,"  said  Parke,  B.,  <*  have  their  holding  out  the  threat  or  promiBe 
gone  quite  far  enough,  and  ought  not  renders  the  confession  inadmissible, 
to  be  extended.  It  is  admitted  that  In  R.  v.  Upchurch,  Ry.  &  M.  865,  the 
the  confessions  ought  to  be  excluded  offence  was  arson  of  the  dwelling- 
unless  voluntary,  and  the  judge,  not  house,  in  the  management  of  which 
the  jury,  ought  to  determine  whether  the  mistress  took  a  part.  R.  v.  Tay- 
they  are  so.  One  element  in  the  con-  lo^i  S  C.  &  P.  738,  is  to  the  like  ef- 
sideration  of  the  question  as  to  their  ^^ct.  So  R.  v.  Carrington,  Ibid.  109, 
being  voluntary  is,  whether  the  threat  and  R.  v,  Hewett,  C.  &  M.  534.  So 
or  inducement  was  such  as  to  be  where  the  threat  was  used  by  the 
likely  to  influence  the  prisoner.  Per-  master  of  a  ship  to  one  of  the  crew, 
haps  it  would  have  been  hotter  to  ^^^  the  offence  committed  on  board 
have  held  (when  it  was  determined  the  ship  by  one  of  the  crew  tow- 
that  the  judge  was  to  decide  whether  ^^ds  another;  and  in  that  case  also 
the  confession  was  voluntary),  that  in  the  master  of  the  ship  threatened  to 
all  cases  he  was  to  decide  that  point  apprehend  him;  and,  the  offence  being 
upon  his  own  view  of  all  the  circum-  &  felony,  and  a  felony  actually  corn- 
stances,  including  the  nature  of  the  mitted,  would  have  a  power  to  do  so 
threat  or  inducement,  and  the  char-  on  reasonable  suspicion  that  the  pris- 
acter  of  the  person  holding  it  out,  ^^^^  ^as  guilty.  R.  v.  Parratt,  4  C.  & 
together ;  not  necessarily  excluding  P-  ^70.  In  R.  v.  Warringham,  tried 
the  confession  on  account  of  the  char^  before  me  at  the  Surrey  Spring  As- 
acter  of  the  person  holding  out  the  sizes,  1851,  the  confession  was  in  con- 
inducement  or  threat.  But  a  rule  has  sequence  of  what  was  said  by  the  mis- 
been  laid  down  in  different  precedents  tress  of  the  prisoner,  she  being  in  the 
by  which  we  are  bound,  and  that  is,  habit  of  managing  the  shop,  and  the 
that  if  the  threat  or  inducement  is  offence  being  larceny  from  the  shop, 
held  out,  actually  or  constructively,  by  This  appears  from  my  notes.  In  the 
a  person  in  authority,  it  cannot  be  re-  present  case  the  offence  of  the  pris- 
ceived,  however  slight  the  threat  or  oner,  in  killing  her  child,  or  conceal- 
inducement;  and  the  prosecutor,  mag-  ing  its  dead  body,  was  in  no  way  an 
istrate,  or  constable  is  such  a  person,  offence  against  the  mistress  of  the 
and  so  the  master  or  mistress  may  be.  house.  She  was  not  the  prosecutrix 
If  not  held  out  by  one  in  authority,  then,  and  there  was  no  probability  of 
they  are  clearly  admissible.  The  au-  herself  or  the  husband  being  the  pro- 
thorities  are  collected  in  Mr.  Joy's  secutor  of  an  indictment  for  that  of- 
very  able  treatise  on  Confessions  and  fence.  In  practice,  the  prosecution 
Challenges,  p.  23.  But,  in  referrincr  to  i>  always  the  result  of  the  coroner's 
the  cases  where  the  master  and  mis-  inquest.  Therefore,  we  are  clearly  of 
tress  have  been  held  to  be  persons  in  opinion  that  her  confession  was  prop- 
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CHAP.  XIII.]                                  CONFESSIONS.  [§  654. 

the  needs  of  a  case.  The  test  is  whether  the  accused  was  likely 
to  view  the  promise  as  authoritative.  And  this  test  is  to  be  de- 
termined by  the  standard  of  the  person  confessing.^ 

§  654.  A  confession  is  not  incompetent  because  made  |^^  ^^. 
under  advice  that  if  the  party  was  guilty  the  confession   ^'*;®  ^^*^ 

could  not  put  him  in  any  worse  condition,  and  that  he  ciade. 

orly  received.''  See  also  remarks  of  self,  you  are  in  the  presence  of  two 
Shaw,  C.  J.,  Com.  v,  Morey,  1  Gray,  officers  of  the  police ;  and  I  should 
462;  and  see  Com.  v,  Taylor,  5  Cush.  advise  you  that  to  any  question  that 
608 ;  Spears  v.  State,  2  Oh.  St.  588.  may  be  put  to  you  you  will  answer 
"  In  R.  V.  Upchurch,  1  Idoo.  C.  C.  truthfully,  so  that  if  you  have  com- 
465,  the  prisoner,  a  servant  girl,  aged  mitted  a  fault  you  may  not  add  to  it 
thirteen,  was  indicted  for  attempting  by  stating  what  is  untrue; '  it  was  held 
to  set  fire  to  her  master's  house.  After  that  these  words  did  not  make  the 
the  attempt  was  discovered,  her  mis-  evidence  inadmissible.  Kelly,  C.  B., 
tress  said  to  her,  '  Mary,  my  girl,  if  said,  '  The  words  that  have  been  used 
you  are  guilty  do  confess;  it  will  per-  import  advice  only  on  moral  grounds.' 
haps  save  your  neck;  you  will  have  to  R.  p.  Jarvis,  L.  R.  1  C.  C.  R.  96." 
go  to  prison;  if  W.  H.  C.  (a  person  Roscoe's  Cr.  £v.  8th  ed.  42. 
whom  the  prisoner  had  charged)  is  In  another  case,  a  daughter  of  the 
found  clear,  the  guilt  will  fall  on  you.'  prosecutor  (the  prisoner's  master), 
She  made  no  answer.  *  Pray  tell  me  but  who  did  not  live  with  her  father, 
if  you  did  it.'  The  prisoner  then  and  was  not  the  prisoner's  mistress, 
confessed.  The  evidence  was  admit-  whilst  she  had  temporary  charge  of 
ted,  and  the  point  reserved ;  but  the  the  prisoner,  who  had  been  previously 
judges  thought  that  it  ought  not  to  taken  into  custody,  said  to  her,  <<  I  am 
have  been  received.  In  R.  v,  Hearn,  sorry  for  you  ;  you  ought  to  have 
1  C.  &  M.  109,  a  servant  was  charged  known  better.  Tell  me  the  truth, 
with  attempting  to  set  fire  to  her  mas-  whether  you  did  it  or  no.  Do  not  run 
ter's  house.  It  was  proved  that  the  your  soul  into  more  sin,  but  tell  the 
furniture  in  two  bedrooms  was  on  fire,  truth ; "  when  the  prisoner  made  a  full 
and  a  spoon  and  other  articles  were  confession.  It  was  held,  that  the  con- 
found in  the  sucker  of  the  pump,  fession  was  not  made  to  a  person  in 
The  master  told  the  prisoner,  that  if  authority,  and  was  therefore  admissi- 
she  did  not  tell  the  truth  about  the  ble.  R  v.  Sleeman,  Dears.  C.  C.  249 ; 
things  found  in  the  pump,  he  would  6  Cox  C.  C.  245.  See  also  R.  v.  Luck- 
send  for  the  constable  to  take  her,  but  hurst,  1  Dears.  C.  C.  245. 
he  said  nothing  to  her  respecting  the  A  person  to  whom  a  negro  is  bound 
fire.  Coltman,  J.,  held  that  this  was  as  an  apprentice,  though  a  justice  of 
such  an  inducement  to  confess  as  the  peace,  if  not  acting  as  such,  and 
would  render  inadmissible  any  state-  in  no  way  affected  by  the  offence,  is 
ment  that  the  prisoner  made  respect-  not,  it  has  been  held  in  Virginia,  a 
ing  the  fire,  as  the  whole  was  to  be  con-  person  in  authority  in  the  sense  of  the 
sidered  as  one  transaction.  Where  the  above  rule.  Smith  v.  Com.  10  Grat. 
prisoner's  master,  in  the  presence  of  784. 

two  policemen,  said,  <  I  think  it  is  right  ^  See  Com.  v.   Smith,   119  Mass. 

I  should  tell  yon,  that  besides  being  in  805  ;  £arp  v.  Sute,  55  Ga.  186. 

the  presence  of  my  brother  and  my-  628 


§  656.]  EVIDENCE  IK  CRIMINAL  CASES.  [CHAP.  XIH. 

bad  better  tell  tbe  trutb  at  all  times.^  Admonitions  to  tell  tbe 
tratb  do  not  exdude,  tbough  coupled  witb  statements  tbat  to 
tell  the  trutb  is  best.  It  is  otherwise  only  wben  tbe  party  is  led 
to  believe  tbat  be  will  be  bettered  by  saying  a  particular  tbing.^ 

§  655.  Difficult  questions  may  ariae  wbere  tbere  is  reason  to 
believe  tbat  tbe  confession  was  made  witb  tbe  bope  of 
expecta-  compromise,  or  of  obtaining  a  lighter  sentence.  To  ex- 
compio-  elude  such  confessions  arbitrarily  would  exclude  almost 
^^'  all  confessions.     To  work  an  exclusion  tbere  must  be 

shown  a  causal  connection  between  an  authoritative  promise  and 
the  confession.  If  this  be  not  shown,  the  confession  is  admissi- 
ble. Thus  a  statement  by  a  jailer,  after  tbe  arrest  of  a  prisoner, 
**  tbat  if  tbe  Commonwealth  should  use  any  of  them  as  witnesses, 
he  supposed  it  would  prefer  her  to  either  of  the  others  '*  who 
were  arrested  and  charged  with  tbe  same  offence,  is  not  sufficient 
to  exclude  a  voluntary  confession  made  by  her,  on  the  same  day, 
to  a  magistrate,  after  the  magistrate  had  told  her  such  confession 
might  be  used  as  evidence  against  her ;  ^  but  a  confession  of 
guilt,  made  witb  a  view  to  compromise  the  matter  with  tbe  in- 
jured party,  on  tbe  condition  that  the  accused  shall  not  be  prose- 
touted,  is  inadmissible  against  tbe  accused.^  And  a  fortiori  is  an 
offer  to  compromise  inadmissible.^ 

§  656.  It  may  be  justly  argued  tbat  tbe  State,  by  calling  an 
Confes-  accomplice  as  a  witness  against  bis  associates,  is  pre- 
Mcompiice  eluded  from  subsequently  using  bis  admissions  on  tbe 
cLued  aa  witness  stand  to  procure  his  conviction  in  a  prosecution 
sute'sevi-    instituted  against  himself.®     Where,  however,  tbe  ac- 

^  Supra,  §  647;  infra,  §  674;  Fouts  *  State  v.  Emerson,  48  Iowa,  172. 

V.  State,  8  Oh.  St.  98 ;  Young  v.  Com.  See,  for  a  discussion  of  this  question 

8  Bush,  866  ;  Stafford  v.  State,  55  Ga.  in  its  civU  bearings,  Whart  on  £v. 

592;    State  v.  Whitefield,   75  N.  G.  §  1090. 

356;  State  v.  Crank,  2  Bailey,  66;  •  U.  S.   v.  Lee,  4  McLean,  1108. 

Hawkins  v.  State,  7  Mo.  190 ;  State  See,  however.  Com.  v.  Woodside,  105 

V.  Hagan,  54  Mo.  192.  Mass.  594;  Dabney's  case,  1  Robin- 

2  Supra,  §  647 ;  infra,  §  674.  son,  696. 

*  Fife  V.  Com.  29  Penn.  St.  429.  In  Scotland  this  is  conceded.    <<  It 

See  Com.  v.  Tuckerman,  10  Gray,  173.  has  been  long  an  established  principle 

^  R.  V.  Ruce,  cited  supra,  §  652;  of  our  law,"  says  Mr.  Alison,  *' that  by 

R.  V,  Jones,  R.  &  R.  152;  Austine  v.  the  very  act  of  calling  the  socius  and 

People,  51  111.  236.    See  Ward  v.  Peo-  putting  him  in  the  box,  the  prosecutor 

pie,  3  Hill  (N.  Y.),  395.  debars  himself  from  all  title  to  molest 
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complice  shirks  or  prevaricates  in  rendering  his  testi-  den^can- 

mony,  then  this  protection  cannot  be  claimed.^  used. 

him  for  the  future,  with  relation  to  the  for  the  crown,  upon  the  trial  pretended 
matter  libelled.  This  is  always  ex-  to  be  ignorant  of  the  facts  on  which 
plained  to  the  witness  hy  the  presiding  he  had  before  given  evidence,  Cole- 
judge  as  soon  as  he  appears  in  court,  ridge,  J.,  ordered  a  bill  to  be  preferred 
and  consequently  he  gives  his  testi-  against  him,  to  which  he  pleaded  guilty, 
mony  under  a  feeling  of  absolute  se-  and  judgment  of  death  was  recorded, 
curity,  as  to  the  effect  which  it  may  R.  v,  Moore,  2  Lew.  C.  C.  87.  So 
have  upon  himself.  If,  therefore,  on  where  an  accomplice,  after  making  a 
any  future  occasion,  the  witness  should  full  disclosure  before  the  committing 
be  subjected  to  a  prosecution,  on  ac-  magistrate,  refused,  when  before  the 
count  of  any  of  the  matters  contained  grand  jury,  to  give  any  evidence  at  all, 
in  the  libel  on  which  he  was  examined,  Wightman,  J.,  ordered  his  name  to 
the  proceedings  would  be  at  once  be  inserted  in  the  bill  of  indictment, 
quashed  by  the  Supreme  Court  Thb  and  he  was  convicted  on  his  own  con- 
privilege  is  absolute,  and  altogether  fession.  R.  v.  Holtham,  Staff.  Spr. 
independent  of  the  prevarication  or  Ass.  1848,  2  Russ.  by  Greav.  958.  So 
unwillingness  with  which  the  witness  where  an  accomplice,  who  was  called 
may  give  his  testimony.  Justice,  in-  as  a  witness  against  several  prisoners, 
deed,  may  often  be  defeated  by  a  wit-  gave  evidence  which  showed  that  all, 
ness  retracting  his  previous  disclos-  except  one,  who  was  apparently  the 
nres,  or  refusing  to  make  any  confes-  leader  of  the  gang,  were  present  at  a 
sion  after  he  is  put  into  the  box;  but  robbery,  but  refused  to  give  any  evi- 
it  would  be  much  more  put  in  hazard,  dence  as  to  that  one  being  present, 
if  the  witness  was  sensible  that  his  and  the  jury  found  all  the  prisoners 
future  safety  depended  on  the  extent  guilty,  Parke,  B.,  thinking  that  the 
to  which  he  spoke  out  against  his  as-  accomplice  had  refused  to  state  that 
sociates  at  the  bar.  The  only  remedy,  the  particular  prisoner  was  present  in 
therefore,  in  such  a  case,  is  committal  order  to  screen  him,  ordered  the  ac- 
of  the  witness  for  contempt  or  pre-  complice  to  be  kept  in  custody  till  the 
varication,  or  indicting  him  for  per-  next  assizes,  and  then  tried.  R.  v, 
jury,  if  there  are  sufficient  grounds  for  Hokes,  Staff.  Spr.  Ass.  1887,  2  Russ. 
any  of  those  proceedings.''  Alison's  by  Greav.  958  (d).  The  prisoner 
Prac.  Cr.  Law  of  Scotl.  458.  made  a  statement  to  a  constable,  and 

^  Where  an  accomplice  had  a  prom-  then  repeated  it  to  a  magistrate  upon 
ise  from  the  attorney  general  that  he  oath.  He  then  made  a  further  state- 
should  not  be  prosecuted  if  he  became  ment  on  oath,  adding,  *^  I  came  here 
state's  evidence,  and  made  a  full  dis-  to  save  myself."  Subsequently,  he 
closure,  and  upon  such  promise  he  refused  to  prosecute.  It  was  held  by 
made  a  confession,  but  refused  after-  five  judges  out  of  nine  that  both  the 
wards  to  testify,  it  was  held  that  he  statements  made  by  him  were  receiv- 
might  be  put  on  his  trial,  and  the  able  in  evidence  against  him ;  and  by 
confession  given  in  evidence  against  seven  out  of  nine  that  the  first  state- 
him.     Com.  v.  Knapp,  10  Pick.  478.  ment  was  admissible.    R.  v.  Gillis,  11 

'<  Where,  in  a  case  of  burglary,  an  Cox  C.  C.  R  (Irish)  69."    Roscoe's 

accomplice  who  had  been  allowed  to  Cr.  £v.  8th  ed.  188. 
go  before  the  grand  jury  as  a  witness 
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[chap.  xm. 


§  657.  A  confession,  though  made  under  the  influence  of  some 
- ,,  ^    ,     collateral  benefit  or  boon,  no  hope  or  fear  being  held 

Collateral  .  .      ,  T    .      ,     ,  , 

induce-       out  in  respect  to  the  particular  criminal  charge,  may  be 

ment  does  .iiii  •#  i* 

not  ex-  received  ;  ^  and  so  where  a  promise  of  an  employer  is 
"  ^  not  to  discharge  the  defendant  if  he  will  **  settle '"  for 
things  stolen,  on  which  defendant  confesses.' 

In  an  Alabama  case,  the  evidence  was  that  the  owner  of  lost 
property,  not  suspecting  the  defendant,  offered  him  a  reward  if 
he  would  secure  the  property  and  the  thief.  The  defendant 
brought  back  the  property,  and  on  being  asked  for  the  thief, 
said  that  he  was  the  thief,  and  claimed  the  reward.  It  was  held 
that  his  admission  could  be  put  in  evidence  against  him.^ 

§  658.  The  question,  it  is  now  settled,^  is  whether  the  induoe- 
Issue  is,  ment  held  out  to  the  prisoner  was  calculated  to  make 
tbe^infla-  ^^^  confessiou  untrue ;  if  not,  it  will  be  admissible.^ 
p?ted'iL  Thus  in  1872,  it  was  held  in  England  that  the  words, 
such  as  to     **  I  must  kuow  more  about  it,"  addressed  by  a  police 

induce  a  ,  ,  •/         x 

false  state-  constable  to  a  prisoner  in  the  course  of  a  conversation 
about  the  offence,  just  after  arrest,  are  not  sufficient  to 
exclude  a  confession.^  In  this  case  Keating,  J.,  after  consulting 
with  Quain,  J.,  said :  *^  In  my  time  it  used  to  be  held  that  a 
mere  caution  given  by  a  person  in  authority  would  exclude  an 
admission,  but  since  then  there  has  been  a  return  to  doctrines 
more  in  accordance  with  the  common  sense  view.  The  real  qttes^ 
tion  isy  whether  there  has  been  any  threat  or  promise  of  such  a 
nature  that  the  prisoner  would  be  likely  to  tell  an  untruth  from 
the  fear  of  the  threat^  or  hope  of  profit  from  the  promise.**'^    And 


As  to  accomplices  as  witnesses  see 
supra,  §§  439^44. 

As  to  admissions  of  accomplices 
made  during  the  continuance  of  the 
confederacy  see  infra,  §  698. 

1  State  ».  Wentworth,  87  N.  H. 
196. 

'  Com.  V,  Howe,  2  Allen,  168. 

*  Mcintosh  V.  State,  52  Ala.  855. 

*  Archb.  C.  P.  9th  ed.  110;  R.  r. 
Jarvis,  L.  R.  1  C.  C.  96;  State  r. 
Grant,  22  Me.  171. 

*  2  Rubs,  on  Cr.  845;  R.  v.  Thomas, 
7  C.  &  P.  845.     See  'U.  S.  v,  Nott,  1 
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McLean,  499;  U.  S.  t;.  Graff,  14  Blatch. 
881 ;  State  v.  Grant,  22  Me.  1 71 ;  Com. 
V,  Morey,  5  Cush.  461 ;  Com.  v.  Smith, 
119  Mass.  805;  O'Brien  v.  People,  48 
Barb.  274 ;  People  v.  Phillips,  42  N. 
Y.  200  ;  Fife  v.  Com.  29  Penn.  St. 
420.  See,  to  same  general  effect, 
Fonts  V.  State,  8  Oh.  St.  98  ;  Sute  o. 
Kirby,  1  Strobhart,  155. 

«  R.  r.  Reason,  12  Cox  C.  C.  228. 

^  To  the  same  effect  is  R.  v.  Ding- 
ley,  1  C.  8c  K.  687;  R.  v.  Jones,  12 
Cox  C.  C.  241  (1871),  before  the  Court 
of  Criminal  Appeal,  and  State  v.  Si- 


CHAP.  Xin.]  CONFESSIONS.  [§  660. 

where  a  prisoner  was  taken  before  a  magistrate  on  a  charge  of 
forgery,  and  the  prosecutor  said,  in  the  hearing  of  the  prisoner, 
that  he  considered  him  as  the  tool  of  G.,  and  the  magistrate  then 
told  the  prisoner  to  be  sure  to  tell  the  truth,  and  upon  this  the 
prisoner  made  a  statement,  this  was  held  receivable.^  The  same 
conclusion  was  reached  where  the  confession  was  the  result  of 
friendly  advice,  though  the  person  advising  was  a  stockholder  in 
a  corporation  defrauded  by  the  defendant.^ 

§  659.  Assurances  that  the  confession  would  not  be  disclosed, 
if  not  made  by  a  person  in  authority  in  such  a  way  as  ABsarances 
to  lead  to  a  false  statement,  do  not  exclude  a  confes-  Jo  nore¥- 
sion  they  induced,  such  assurances  being  likely  rather  ^^^^' 
to  elicit  than  to  suppress  truth ;  ^  and  on  the  same  reasoning, 
where  the  defendant  confessed  his  guilt  to  a  fellow-prisoner  on 
being  assured  by  the  latter  that  one  criminal  cannot  testify 
against  another,  it  was  held  that  the  confession  was  admissible.^ 

§  660.  The  inducement  must  refer  to  a  temporal  ben- 
efit,  for  hopes  which  are  referable  only  to  a  future  state  apiritual 
are  not  within  the  principle  which  excludes  confes-  mentB. 

mon,  50  Mo.  870;  State  v,  Yftigneor,  5  fees.    It  was  held  that  the  confessions 

Rich.  S91 ;  Merritt  u.  State,  59  Ala.  47;  of  the  prisoner,  made  immediately  af- 

State  V.  Wilson,  8  Heisk.  282;  Rice  v.  ter  this  conversation,  were  admissible 

State,  47  Ala.  38;  Levy  v.  State,  49  in  evidence   against  him.     Com.   v. 

Ala.  890.  Morey,  1  Gray,  461.   And  see,  to  same 

^  'EL  V.  Court,  7  C.  &  P.  486;  R.  effect.  State  v.  Freeman,  12  Ind.  100. 

V.  Thomas,  7  C.  &  P.  845.  *  Com.   v.   Tuckerman,  10   Gray, 

A  person  under  arrest  for   steal-  172.     See  also  Com.  v.  Whittemore, 

ing  was  visited  in  jail  by  the  prose-  11  Gray,  201. 

cutor,  who  said  to  him  that  if  he  wished  Where  a  prisoner,  when  arrested, 
for  any  conversation,  he  could  have  a  was  told  by  the  officer  that  he  was 
chance ;  the  prisoner  made  no  reply  not  obliged  to  answer  any  questions, 
for  a  minute  or  two;  the  prosecutor  but  a  few  days  later  he  was  questioned 
then  told  the  prisoner  he  thought  it  by  the  officer,  and  made  statements 
was  better  for  all  concerned,  in  all  prejudicial  to  himself,  it  was  held  that 
cases  for  the  guilty  party,  to  confess;  no  inducement  or  influence  on  the  part 
the  prisoner  then  said  he  supposed  he  of  the  officer  being  shown,  the  state- 
should  have  to  stay  there  whether  he  ments  were  admissible  in  evidence, 
confessed  or  not ;  the  prosecutor  re-  although  the  prisoner  had  no  counsel 
plied  that  he  supposed  he  would,  and  at  the  time  he  made  them.  Com.  v, 
in  his  opinion  it  would  make  no  differ-  Stnrtivant,  117  Mass.  122. 
ence  as  to  legal  proceedings,  and  that  *  R.  v,  Thomas,  7  C.  &  P.  845  ; 
it  was  considered  honorable  in  all  Com.  v,  Knapp,  9  Pick.  496. 
cases,  if  a  person  was  guilty,  to  con-  ^  State  v.  Mitchell,  Phill.(N.C.)  447. 
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sions  obtained  by  improper  influence.^  Hence  the  fact  that  the 
confession  was  made  in  response  to  spiritaal  exhortations,  even 
by  a  clei^man  or  priest,  does  not  exclude  them.' 

§  661.  When  a  party  is  compelled  by  duress  to  make  a  self- 
disserving  statement,  this  statement  cannot  be  put  in 
dunasex-  evidence  against  him.'  Legal  imprisonment,  however, 
does  not  operate  to  exclude  a  confession  made  during 
its  continuance  when  no  threats  or  promises  are  used.^  Thas 
where  a  prisoner  after  his  arrest,  upon  being  interrogated  why  he 
had  killed  his  wife,  replied,  *^  Because  I  loved  her; "  and  said  fur- 
ther, *^  I  killed  her  because  she  loved  another  better  than  me ;  *' 
and  also  said  to  a  fellow-prisoner  in  jail,  that  he  had  killed  her, 
but  if  it  was  to  do  again  he  would  not  do  it ;  it  was  held  that 
there  was  nothing  in  the  circumstances  under  which  these  con- 
fessions were  made  to  render  them  inadmissible.^  But  it  is 
otherwise  when  the  confession  is  brought  out  by  compulsion.^ 

§  662.  A  confession  is  admissible  when  voluntarily  made  to  a 
Answers  to  public  officer,  even  though  the  prisoner  be  in  custody  of 
ifo'^r  8<icl*  officer,  unless  the  coDfession  be  in  answer  to  ques- 
missibie.      tions  involving  threats  or  promises.^ 

^  R.  V.  Gilham,  1  Mood.  C.  C.  186;  State,  14  Ark.  556;  and  cases  cited 

Com.  V,  Drake,   15  Mass.  161 ;  Sute  supra,  §§  647,  649,  656-7. 

V,   Bostick,  4   Harring.  564;  though  In  State  v.  Graham,  74  N.  C.  646, 

see  R.  V.  Griffin,  6  Cox  C.  C.  219.  where  an  officer  compelled  defendant 

^  R.  V.  Dingley,  supra;  R.  o.  Gil-  to  put  his  foot  in  a  track  and  testi- 

ham,  supra,  as  explained  in  Joy  on  fied  as  to  the  result,  it  was  held  that 

Conf.  186.     See,  however,  iLv,  Grif-  the  evidence  was  competent.    But  see 

fin,  6  Cox  C.  C.  219.     As  to  privilege  fully  infra,  §  796. 

of  priests  in  respect  to  confessional  ^  State  v.  Freeman,  1  Speers,  57. 

see  supra,  §  507.  «  State  v.  Dildy,  72  N.  C.  825.    Su- 

*  Stockflesh  v,  De  Tastet,  4  Camp,  pra,  §  646. 

11 ;  Robson  v.  Alexander,  1  M.  &  F.  i  R,  v.  Wild,  1  Mood.  C.  C.  452; 

448;  Tilley  v.  Damon,  11  Cush.  247;  R.  ly.  Thornton,  1   Mood.  C.  C.  27; 

Foss  V.  Hildreth,  10  Allen,  76.     As  R.  v.  Gibney,  Jebb  C.  C.  15;  R.  r. 

to  torture  see  supra,  §  646.  Upchurch,  1  Mood.  C.  C.  465 ;  R.  v. 

^  Com.  V.  CufiPee,   108  Mass.  285;  Johnston,  15  Ir.  L.  R.  60;  R.  &.  Kerr, 

People  V.  Rogers,  18  N.  Y.    9 ;  Har-  8  C.  &  P.  179;  R.  ».  Rees,  7  C.  &  P. 

tung  p.  People,  4  Park.  C.  R.  324;  569;  R.  w.  Bartlett,   7  C.  &  P.  832; 

People  V.  Balbo,   19  Hun,  424;  afif.  R.».  Ellis,  R.  &  M.  (N.  P.)  432;  see 

Ct.  of  App.  1880;  Com.  v.  Mosler,  4  qualifications  in  R.  v,  Mick,  3  F.  &  F. 

Barr,  264;  Stephen  v.  State,  11  Ga.  822;  R.  v.  Bodkin,  9  Cox  C.  C.  403; 

225;  Meinaka  v.  State,  55  Ala.  47;  R.  v.   Devlin,   2  Craw.   &  Dix,  152; 

State  V.  Guy,  69  Mo.  430;  Austin  v.  People  i;.  Murphy,  63  N.  Y.  590 ;  Com. 
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[§  664. 


§  668.  A  prisoner's  confession  will  not  be  rejected  as  evidence 
merely  because  it  was  made  in  answer  to  a  question  Even  when 
which  assumed  his  guilt.^  Thus  where  the  ofiBcer,  who  2re®*/^? 
committed  the  prisoner  on  a  charge  of  murder,  asked  '^^s- 
**  whether,  if  it  was  to  do  over  again,  he  would  do  it,"  and  the 
reply  was,  "  Yes  sir-ree.  Bob  ; "  it  was  held  that  both  the  ques- 
tion and  answer  were  admissible  in  evidence,  as  well  as  the  fact 
that,  in  making  the  reply,  the  prisoner's  "  manner  was  short."  * 

§  664.  Nor,  as  has  been  seen,  will  a  confession,  even  under  oath, 
be  excluded  by  the  fact  that  it  was  elicited  by  ques-  ^^^  ^^_ 
tions  in  prior  judicial  proceedings,  if  no  compulsion  or  eluded  by 
undue  influence  was  used,  and  the  party  was  not  at  the  that  the 
time  under  a  criminal  charge.'     Thus,  as  we  have  seen,   wu^ander 
voluntary  admissions  of  a  defendant  in  arson,  given  by  ®*'**" 
him  in  evidence  at  a  fire  inquest,  and  reduced  to  writing  and 
signed  by  him,  are  admissible  against  him  on  a  trial  for  arson ;  ^ 


V,  Harman,  4  Barr,  269;  though  see 
People,  V.  Wentz,  37  N.  Y.  808; 
Young  0.  Com.  8  Bush,  866. 

Admissions  by  a  prisoner,  elicited 
by  questions  of  a  police  officer,  with 
an  admonition  to  tell  all  she  knew,  are 
inadmissible.  But  a  subsequent  state- 
ment hy  the  prisoner  to  another  offi- 
cer is  not  necessarily  so  far  under 
the  same  influence  as  to  exclude  it. 
R.  V.  Cheverton,  2  F.  &  F.  888  — 
Erie. 

^  Thornton's  case,  1  Mood.  C.  C. 
28;  Gibney's  case,  Jebb  C.  G.  15; 
Phil,  on  £v.  427. 

A  person  being  in  custody,  and 
having  been  charged  with  setting  fire 
to  some  bobbins  of  cotton  in  a  mill, 
was  shown  a  piece  of  paper  (partially 
burnt)  with  writing  on  it,  which  had 
been  found  among  the  burnt  property. 
Without  receiving  any  caution  what- 
ever, he  was  then  asked  by  the  police- 
man whose  writing  it  was,  and  what 
he  had  done  with  the  remainder  of  it. 
It  was  held,  that  what  he  said  in  an- 
swer to  the  questions  was  receivable, 
as  the  question  did  not  amount  to  a 
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threat.  R.  v.  Regan,  17  L.  T.  (N. 
S.)  825  —  Shee. 

A  policeman  asked  a  prisoner,  who 
was  suspected  of  having  made  away 
with  her  illegitimate  child,  to  tell  him 
where  it  was.  She  refused  to  do  so, 
upon  which  he  said  that  if  she  did  not 
tell  she  might  get  herself  into  trouble, 
and  it  would  be  the  worse  for  her. 
Then  she  made  a  statement.  It  was 
held  that  the  statement  was  inadmissi- 
ble. R.  t;.  Coley,  10  Cox  C.  C.  586 
—  Mellor. 

'  Carroll  v.  State,  28  Ala.  28. 

«  R.  t^.  Ellis,  R.  &  M.  (N.  P.)  482; 
R.  V,  Thornton,  1  Mood.  C.  C.  27;  R. 
V.  Garbett,  1  Den.  C.  C.  286;  2  Cox 
C.  C.  448;  R  17.  Wheater,  2  Mood.  C. 
C.  45;  R.  V.  Goldshede,  1  C.  &  K. 
657;  R.  t;.  Tubby,  5  C.  &  P.  580; 
Com.  V.  King,  8  Gray,  501 ;  Com.  t;. 
Reynolds,  122  Mass.  454;  Hendrick- 
son  V.  People,  6  Sulden,  18;  Teachout 
V,  People,  41  N.  Y.  7;  Anderson  t;. 
State,  26  Ind.  89;  Alston  v.  State,  41 
Tex.  89;  contra^  Josephine  u.  State, 
89  Miss.  615. 

*  Com.  V.  Bradford,  126  Mass.  42. 
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§  664.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  Xin. 

and  so  of  a  schedule  of  a  bankrupt's  assets,  filed  by  him  in  bank- 
ruptcy proceedings.^  Declarations,  also,  of  the  defendant,  thoagh 
made  as  a  witness  before  a  committee  of  the  House  of  Commons, 
and  under  compulsory  process,  were  holden  by  Abbott,  C.  J.,^  to 
be  afterwards  admissible  against  him,  upon  an  indictment  for  cor- 
ruptly granting  licenses  to  public  houses.^  So  a  statement  made 
Toluntarily  under  oath  by  a  witness  before  a  coroner's  inquest  in 
answer  to  interrogatories  there  put  to  him,  although  he  was  at 
the  time  informed  he  was  suspected  of  the  crime,  has  been  held 
subsequently  admissible  when  he  was  on  trial  for  the  homicide.^ 

^  Abbott  V,  People,  75  N.  Y.  602.  in  ordinaiy  cases,  what  is  stated  by  a 

See  infra,  §  665.  person  in  a  lawful  examination  may  be 

s  R.  V,  Merceron,  2  Stark.  866.  used  in  evidence  against  him.     The 

*  And  so  as  to  sworn  admissions  main  contention  was,  that  inasmuch 

before  a  commissioner  in  bankruptcy,  as  hy  the  act  it  was  compulsory  upon 

though  the  defendant  was  at  the  time  the  bankrupt  to  answer  the  questions 

under  criminal  charge.    R.  t^.  Wheat-  put  to  him,  whether  they  tended  to 

er,  2  Mood.  C.  C.  45 ;  R.  v.  Sloggett,  criminate  him  or  no,  he  ought  not  to 

P.  &  D.  656 ;  7  Cox,  1 89.  be  criminally  prejudiced  by  such  an- 

A   compulsory  examination,    how-  swers,    otherwise    the    fundamental 

.ever,  of  a  bankrupt  under  oath^  has  maxim,  *  Nemo  tenetur  seipstan  accu- 

been    held    inadmissible,    under    the  9are,^  would  be  violated.    In  this  view 

U.  S.  statute,  in  a  criminal  proceed-  Coleridge,  J.,  concurred;  but  all  the 

ing.    U.  S.  V,  Prescott,  2  Dill.  405.  other  judges,  Lord  Campbell,  C.  J. , 

'*  There  is  much  contradiction  in  Willes,  J.,  Alderson  and  Bramwell, 
the  older  cases  on  the  point  whether  BB.,  thought  the  evidence  was  ad- 
confessions  made  in  the  course  of  le-  missible,  and  that  the  maxim  relied 
gal  proceedings,  not  having  reference  on  had  been  overruled  by  the  legisla- 
to  the  charge  upon  the  prosecution  of  ture.  And  the  same  view  of  the  law 
which  they  are  sought  to  be  used,  are  has  been  recently  taken  with  respect 
admissible.  But  the  subject  was  fully  to  the  Bankruptcy  Act,  1869.  See  R. 
considered  in  R.  v.  Scott,  25  L.  J.  M.  v.  Hillam,  12  Cox  C.  C.  174;  R.  v. 
C.  128;  7  Cox  C.  C.  164;  and  the  dis-  Widdup,  42  L.  J.  M.  C.  9.  Now, 
tinction  pointed  out..  That  was  a  case  where  it  is  made  compulsory  to  an- 
in  which  the  prisoner  had  been  ex-  swer  questions  under  all  circum- 
amined  in  the  Court  of  Bankruptcy  stances,  it  is  usual  for  the  legislature 
touching  his  trade,  dealings,  and  es-  to  insert  a  clause  declaring  that  the 
tate,  under  the  provisions  of  the  12  evidence  so  given  shall  not  be  made 
&  IS  Vict.  c.  106,  s.  117  (repealed);  use  of  in  any  criminal  proceedings." 
and  this  examination  was  given  in  ev-  Roscoe's.Cr.  £v.  50. 
idence  on  a  criminal  charge  against  ^  Teachout  v.  People,  41  N.  Y.  7. 
the  bankrupt  of  mutilating  his  trade  See,  to  same  general  effect,  R.  v.  Ha- 
books.  The  question  whether  such  worth,  4  C.  &  P.  254;  R.  ».  Tubby, 
evidence  was  admissible  was  argued  5  C.  &  P.  530;  R.  v.  Braynell,  4  Cox 
before  the  Court  of  Criminal  Appeal,  C.  C.  402;  State  v.  Gilman,  51  Me. 
and  it  was  admitted  on  all  hands  that,  206;  People  v.  Hendrickson,  1  Parker 
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CHAP.  Xm.]  CONFESSIONS.  [§  664. 

And  where  a  defendant,  being  mistaken  for  a  witness,  was  par- 
tially examined  upon  oath,  this  was  held  not  to  vitiate  a  con- 
fession subsequently  made  by  him  after  due  caution  from  the 
magistrate.^  It  is  ruled,  however,  that  when  a  party  under 
charge  of  committing  a  particular  crime  is  called  by  the  prose- 
cution and  compelled  to  answer  under  oath  as  to  such  crime,  on 
the  trial  of  another  party,  his  testimony  is  regarded  as  given 
under  compulsion,  and  cannot'  afterwards  be  introduced  against 
him  when  he  is  on  trial ;  and  the  same  privilege  is  applied  to  all 
cases  in  which  he  is  forced  to  answer  under  oath  when  charged 
with  the  crime  as  to  which  his  confession  is  sought  to  be  used 
against  him.^  And,  as  we  will  presently  see,  when  the  defendant 
is  in  custody  under  charge  of  crime,  and  is  then  sworn  and  ques- 
tioned by  the  examining  magistrate,  his  answers  thus  compelled 
cannot  afterwards  be  put  in  evidence  against  him.^ 

C.  R.409;  People  v.  Banker, '2 Parker  man;  R.  v.  Highfield,  per  Yaughan, 

C.  R.   26;    People    t;.  McMahon,   2  B.,  cited  2  Russ.  on  Cr.  859.    See 

Parker  C.  R.  668;  Snyder  v.  State,  also  R.  v.  Sloggett,  P.  &  D.  656;  7 

69  Ind.  105;  State  i?.   Broughton,   7  Cox,  139,  S.  C.    An  affidavit,  too,  hag 

Ired.  96;  State  ».  Vaigneur,  6   Rich,  been    given    in    evidence   against  a 

391 ;  Shoeffler  v.  State,  3  Wis.  820;  prisoner,  which  was  sworn  by  him  in 

Dickerson  v.  State,  S.  C.  Wis.  1880,  a  suit  in  Doctors'  Commons  (R.  v. 

though  see  R.  v.  Lewis,  6  C.  &  P.  Walker,  per  I^d.  Ellenborough,  cited 

161;  R.  r.    Davis,  Ibid.   177;  R.  v.  by  Gurney,B.,in  6  C.  &  P.  162,  664); 

Owen,  9  C.  &  P.  288,  where  the  pris-  and  depositions  made  by  prisoners, 

oner  was  examined  in  his  own  case,  when  examined  as  witnesses  against 

The  testimony,  however,  must  be  vol-  other  persons  on  criminal    charges, 

untary.    People  v,  Soto,  49  Cal.  69.  have    several    times    been    admitted 

1  R.  V,  Webb,  4  C.  &  P.  564.  against  themselves.      R  v,  Haworth, 

*  Jackson  v.  State,  56  Miss.  811,  4  C.  &  P.  254,  per  Parke,  J.;  R.  v. 

citing  People  v.  McMahon,  15  N.  Y.  Tubby,  5  C.  &  P.  530,  per  Vaughan, 

384;  1  Arch.  Cr.  PI.   &  Pr.  (Pome-  B.;  R.  v.  Braynell,  4  Cox  C.  C.  402. 

roy's  ed.)  386.    Infra,  §  668.  Nay,  in  one  case,  the  very  point  de- 

«  Infra,  §  668 ;  Com.  v,  Harman,  4  cided  by  Mr.  Baron  Gurney  was  dis- 

Barr,  269.  tinctly    overruled   by   Chief  Justice 

Mr.  Taylor  (Ev.  §  821)  on  this  Cockburn ;  and  a  deposition  was  ad- 
topic  says:  **  On  the  trial  of  an  indict-  mitted  against  a  prisoner,  who  had 
ment  for  conspiracy,  the  answers  in  made  it  before  the  justices  while 
chancery  of  the  defendants,  made  on  under  examination  as  a  witness,  and 
oath  by  them  in  a  suit  instituted  who,  in  consequence  of  its  self-crim- 
against  them  by  the  prosecutor,  have  inating  character,  had  been  committed 
been  received.  R.  v,  Scott,  25  L.  J.  to  take  his  trial.  R.  v.  Chidley,  8 
M.  C.  128,  cited  infra,  §  666;  R.  r.  Cox  C.  C.  866.  See  also  R.  r.  Col- 
Goldshede,  1  C.  &  K.  657,  per  Ld.  Den-  mer,  9  Cox  C.  C.  506,  per  Martin,  B. 

531 


§  665.]  EVIDENCE  IN  CBIMINAL  CASES.  [CHAP.  XIII. 

§  665.  The  privilege  extends  to  all  cases  where  the  defendant 
Ex  1  d«d  ^"  prove  that  the  answers  offered  in  evidence  were 
when  an-  given  by  him  when  examined  as  a  witness  in  another 
compelled  suit,  in  which  he  claimed  the  protection  of  the  coart, 
intnest's  ^^^  ^^^  ^^^^^  been  illegally  compelled  to  answer.^ 
consent.  cc  Testimony  so  obtained  is  excluded,  not,  as  it  seems, 
because  it  may  possibly  be  untrue,  but  because  the  right  of  the 
witness  to  be  silent  has  been  infringed ;  and  it  is  deemed  expedi- 
ent, on  grounds  of  public  policy,  to  uphold  the  broad  legal  maxim, 
that  no  man  shall  be  forced  to  criminate  himself.'*^  But  if  the 
witness  is  wrongfully  compelled  to  answer,  and  he  does  answer, 
that  does  not  render  his  evidence  illegal  as  respects  other  parties. 
It  is  the  witnesses  own  affair,  and  another  party  cannot  complain 
of  it.« 

So,  upon  a  trial  for  manslaaghter,  the  On  the  whole,  it  seems  clear  that  if 

prisoner's  deposition  on  oath,  taken  a  prisoner,  on  being  exannined  aa   a 

by  the  coroner  upon  the  inquest,  has  witness,  has  consented  to  answer  quea- 

been    admitted  in  evidence  against  tions  to  which  he  might  have  de- 

him.    R.  V.  Bateman,  4  F.  &  F.  1068,  murred  as  tending  to  criminate  hioi- 

per  Martin,  B.,  and  Willes,  J.      So  self,  and  which,  therefore,  he  was  not 

the  testimony,  given  by  a  prisoner  be-  bound  to  answer,  his  statement  will  be 

fore  a  committee  of  the  House  of  Com-  deemed  voluntary,  and,  as  such,  may 

mons,  has  been  read  against  him  on  a  be  subsequently  used  against  himself 

criminal  trial  (R.  v.  Merceron,  2  Stark,  for  all  purposes  (but  see  contra^  B.  p. 

866,  per  Abbott,  J.) ;  though  this  case  Gillis,  17  Ir.  L.  R.   (N.  S.)  512;   11 

is  of  little  authority  on  the  subject  Cox  C.  C.  69),  unless  he  be  protected 

under    discussion,    as    the   evidence  by  the  special  language  of  some  stat- 

could  not  then  have  been  given  on  ute.'' 

oath.     See  per  Ld.  Tenterden,  in  R.  ^  Supra,  §§  463  et  seq. ;  R.  v,  Gar- 

o.  Gilham,  1  Mood.  C.  C.  208.    The  bett,   1  Den.  C.  C.  236 ;  2  C.  &  K. 

case  of  R.  v,  Britton  (1  M.  &  Rob.  474 ;  R.  v.  Coote,  L.  R.  4  P.  C.  599. 

297,  per  Patteson  and  Alderson,  JJ.),  *  Taylor's  £v.  §  822. 

which  is  sometimes  cited  as  a  decision  *  R.  t^.  Kinglake,  11  Cox  C.  C.  499. 

conflicting  with  the  above  proposition,  In  R.  v.  Coote,  12  Cox  C.  C.  557; 

is  in  fact  no  hostile  authority,  as  the  4  Moore  P.  C.  C.  463,   the  alleged 

only  question  there  determined  was,  confession  was  made  in  proceedings 

that  on  an  indictment  against  a  bank-  under  an  act  of  the  Quebec  legisla- 

rupt  for  not  disclosing  his  effects  un-  ture,  in  conformity  with  which  certain 

der  the  commission,  his  balance-sheet,  officers  called  '*  fire  marshals  "  are  ap- 

which  was  only  admissible  in  the  event  pointed,  with  power  to  inquire  into  tlie 

of  the  commission  being  valid,  could  origin  of  fires  in  Quebec  and   Mon- 

not  be  given  in  evidence  to  prove  the  treal,  and  for  that  purpose  to  examine 

petitioning  creditor's  debt  as  a  part  persons  on  oath.     Upon  an  inquiry, 

of  the  commission.    Per  Patterson,  J.,  held  in  pursuance  of  this  statute,  as  to 

in  R.  V,  Wheater,  2  Mood.  %C.  >C.  51.  the  origin  of  a  fire  in  a  warehouse 
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[§  666. 


§  666.  At  common  law  a  party  accused  of  a  crime  cannot  be 
required  to  answer  any  questions  which  may  expose 
him  to  prosecution.  ,  In  England,  however,  in  the  days  tion  of 
of  Philip  and  Mary,  a  statute  was  passed  authorizing  when  ad- 
such  an  examination,  under  certain  conditions;  and  "^'^  *' 
this  statute  has  been  reproduced,  with  various  modifications,  in 
several  of  the  States  of  the  American  Union.  To  give  these  stat- 
utes would  transcend  the  limits  of  the  present  work.  In  England 
the  rule  is  now  defined  by  11  &  12  Vict.  c.  42,  and  14  &  15 
Vict  c.  93.  By  these  statutes,  which  are  now  noticed  because 
they  are  of  the  same  character  as  several  American  statutes  on 
the  same  topic,  *^  it  would  seem  that  in  order  to  render  a  pris- 
oner's statement  strictly  valid  as  a  statutory  confession,  the  fol*' 
lowing  circumstances  must  all  have  occurred.  The  charge  mu^t 
have  been  read  to  the  accused  ;  ^  all  the  witnesses  must  have  been 
examined  in  his  presence,  and  the  depositions  read  to  him  after 
the  examinations  were  completed ;  he  must  then,  and  not  till 
then,  be  twice  cautioned  by  the  justice:  first,  generally  ;'  and, 
secondly,  as  to  the  inefiBcacy  of  any  promises  or  threats  which  may 
have  been  formerly  held  out  to  him  ;  his  whole  statement  must 
next  be  taken  down  in  his  own  words  ; '  it  must  then  be  read  to 
him,*  and  he  must  be  pressed  for  his  signature,^  though  the  act 
is  silent  as  to  the  effect  of  his  refusing  to  sign  it,  or  even  to  admit 
its  correctness;  the  justice  must  also  sign  the  statement;^  and 
this  being  done,  it  must  be  kept  with  the  depositions,  and  be 
transmitted  together  with  them  and  certain  other  documents  to 


occnpied  hy  the  prisoner,  he  was  ex* 
amined  on  oath  as  a  witness.  No  cau- 
tion was  given  to  him  that  his  evidence 
might  be  used  against  him.  At  the 
time  of  such  examination  there  was  no 
charge  against  the  prisoner  or  any 
other  person.  Subsequently  the  pris- 
oner was  tried  for  arson  of  the  said 
warehouse,  and  his  depositions  made 
at  the  inquiry  before  the  fire  mar- 
shals were  admitted  as  evidence 
against  him.  It  was  held  by  the  Privy 
Coancil  (reversing  the  judgment  of 
the  Court  of  Queen's  Bench  for  the 
Province  of  Quebec,  Canada),  that  the 
depositions  were  properly  admitted. 
1  Taylor's  Ev.  §  812. 


s  See  State  v.  Rorie,  74  N.  C.  148, 
where  it  was  held  that  the  prisoner 
should  be  cautioned  that  silence  would 
not  be  used  against  him. 

*  See  R.  0.  Roche,  C.  &  M.  841; 
R.  V.  Sexton,  and  R.  v.  Mallett,  cited 
2  Ru8S.on  Cr.  867. 

^  See  §  18 ;  and  2  Russ.  on  Cr.  881, 
882. 

*  See  2  Russ.  on  Cr.  881,  882;  R. 
p.  Lambe,  2  Leach,  552;  R.  v.  Thomas, 
Ibid.  6S7;  R.  9.  Foster,  1  Lew.  C.  C. 
46 ;  R.  V.  Hirst,  Ibid.;  R.  v.  Telicote, 
2  Stark.  488 ;  R.  v.  Fressly,  6  C.  &  P. 
188. 

*  See  R.  v.  Tarrant,  6  C.  &  P.  182. 
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the  court  where  the  trial  is  to  be  had,  on  or  before  the  opening 
of  such  court." 

§  667.  Where  the  prisoner  voluntarily  confesses  before  an  ex- 
Paroi  evi-  amining  magistrate,  and  where  it  is  the  duty  of  the  lai- 
inirten  ex-  *^^  ^  ^^^  *^®  examination  in  writing,  when  such  is 
fMdmiseU  ^^"®>  *'^®  writing  alone,  if  producible,  is  evidence  of 
l>ie.  the  confession,  and  the  writing  cannot  be  varied  by 

parol  proof.*  Parol  evidence,  however,  of  a  confession  made 
during  an  examination  before  a  magistrate,  is  admissible,  al- 
though it  was  taken  down  in  writing  by  the  magistrate,  if  from 


**  Although  a  written  examination, 
If  it  purport  to  be  taken  in  conform- 
ity with  the  act,  and  to  be  signed  by 
the  committing  magistrate,  is  in  strict- 
ness admissible  without  proof,  it  may 
still  be  advisable  in  serious  cases,  as 
a  matter  of  caution,  to  call  either  the 
justice  or  the  clerk,  so  that  it  may 
clearly  appear  that  the  proceedings 
have  been  conducted  in  the  proper 
manner.  See  R.  r.  Pikesley,  9  C.  & 
P.  124;  R.  V.  Vi^ilshaw,  C.  &  M.  145. 
Indeed,  this  course  may  become  nec- 
essary, if  the  document  has  not  been 
drawn  out  in  the  form  given  in  the 
schedule,  or  if  it  contains  erasures  or 
interlineations  which  require  explana- 
tion. See  R.  V,  Brogan,  cited  2  Russ. 
on  Cr.  887;  R.  v.  Dwyers,  Ibid.  n.jt?. 
If,  too,  the  prisoner  has  not  signed 
his  name  or  mark  to  the  paper,  some 
witness,  who  was  present  at  the  in- 
quiry, should,  in  prudence,  be  forth- 
coming to  speak  to  its  identity,  and  to 
prove  that  it  was  read  over  to  the  ac- 
cused, and  assented  to  by  him.  See 
R.  V.  Reading,  7  C.  &  P.  649 ;  R.  i;. 
Hearn,  C.  &  M.  109 ;  R  v.  Hopes,  7 
C.  &  P.  186;  1  M.  &  Rob.  896,  n.,  S. 
C. ;  'EL  V,  Haines,  2  Russ.  on  Cr.  886. 
It  would  seem  to  be  further  necessary 
to  the  validity  of  an  examination  as 
evidence  per  8€,  that  it  should  appear 
on  the  face  of  the  document  that  it 
was  taken  while  the  prisoner  was  un- 
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der  examination  on  a  charge  of  felony 
or  misdemeanor,  or  of  suspicion  of 
one  of  those  crimes,  and  that  the  jus- 
tices signing  it  were  acting  as  justices 
pursuant  to  statute.  R.  v.  Tarrant, 
6  C.  &  P.  182.  Whether  these  facts 
must  appear  by  a  separate  caption  is 
a  point  which  is  not  yet  determined. 
The  form  in  the  schedule  gives  a  sep- 
arate caption,  but  that  form,  though 
legalized,  is  not  rendered  necessary 
by  the  act;  and  under  the  old  law, 
provided  the  examination  was  written 
on  the  same  paper  as  the  depositions, 
the  heading  at  the  commencement  was 
held  to  apply  to  all  the  statements 
contained  in  the  document.  In  this 
respect  the  rule  agreed  with  that 
which  governs  examinations  taken  un- 
der the  Poor  Law  Acts;  for  it  is  not 
necessary,  as  was  once  supposed,  that 
such  examinations  should  have  dis- 
tinct captions,  but  it  will  suffice  to 
state  in  the  first  caption  the  names  of 
all  the  witnesses."  Taylor's  £v.  § 
815. 

1  1  Leach,  809;  Foster,  255;  Ros- 
coe's  Cr.  Ev.  60;  R.  v.  Walter,  7  C. 
&  P.  267;  R.  V.  Morse,  8  C.  &  P.  605; 
R.  V.  Bond,  4  CozC.  C.  281;  State  v. 
Parish,  1  Busbee,  289;  State  v,  Irwin, 
1  Hayw.  118;  Cicero  v.  State,  54  Ga. 
156;  Wright  v.  State,  50  Miss.  882. 
Under  Nevada  statute  see  State  v. 
Rover,  18  Nev.  17. 


CHAP,  xiil]                       confessions.  [§  667. 

informality  the  written  examination  is  not  admissible ;  ^  and  such 
examination,  though  informal,  may  be  used  to  refresh  the  mem- 
ory of  a  witness  who  was  present  and  took  it  down.^ 

Statements  collateral  to ,  the  examination  are  not  excluded  by 
the  examination  ;  ^  nor  does  a  subsequent  examination  necessarily 
exclude  a  prior  oral  confession.^ 

^  R.  17.  BeU,  5  C.  &  P.  162;  R.  o.  on  a  charge  of  burglary,  and,  in  the 
Pearshire,  1  Leach  C.  C.  240;  R.  v.  coarse  of  the  examination  of  a  wit- 
Read,  M.  &  M.  408 ;  State  v.  Parish,  ness,  a  glove  was  produced,  which 
Busbee,  289.  had  been  found  on  the  man  with  part 

^  Telicote's  case,  2  Stark.  (N.  P.)  of  the  stolen  property  in  it;  on  which 

488 ;  Foster's  case,  1  Lew.  C.  C.  46 ;  the  man  said,  *  She  gave  me  the  glove, 

Hirst's  case,  1  Lew.  C.  C.  46 ;  Pk'ess-  but  she  knew  nothing  of  the  rob- 

ly's  case,  6  C.  &  P.  188;  R.  v,  Jones,  bery; '  the  depositions  having  been 

Carrington  Suppl.  18;  R.  v.  Watkins,  put  in,  and  the  clerk  to  the  magis- 

4  C.  &  P.  550,  n.  b  ;  R.  v,  Thomas,  2  trates  having  proved  them,  and  there 

Leach  C.   C.   687;  R.  v.  Jacobs,  1  being  no  such  statements  in  the  depo- 

Leach   C.   C.   810;  R.  v.  Fisher,   1  sitions  or  the  examination  of  the  pris- 

Leach  C.  C.  810,  811.  oner,  Erskine,  J.,  held  that  what  the 

*  R.  V,  Ball,  5  C.  &  P.  267;  R.  v.  man  said  might  be  proved  by  parol 

Spilsbury,  7  G.  &  P.  788;  Rowland  v,  evidence.    R.  v.  Hooper,  Glouc.  Sum. 

Ashbury,  Ry.  &  M.   221;   Leach  v.  Ass.  1842,  Ibid.     And  it  was  said  by 

Simpson,  4  M.  &  W.  812;  Harris's  Best,  C.  J.,  that  his  opinion  was,  that 

case,  1  Mood.  C.  C.  888.  upon  clear  and  satisfactory  evidence, 

^  R.  t;.  Carty,  McNally's  Ev.  p.  45.  it  was  admissible  to  prove  something 

**  Thus  where  one  of  two  prisoners  said  by  the  prisoner  beyond  what  was 

was  committed  before  the  other  was  taken  down  by  the  committing  magis- 

apprehended,    and    the     depositions  trate.     Rowland  v,  Ashby,  Ry.  &  M. 

against  that  prisoner  were  read  over  282.     So  it  has  been  ruled  by  Park, 

before  the    magistrate  to  the  other  J.,  that  an  incidental  observation  made 

prisoner,  and  after  they  were  read  the  by  a  prisoner  in  the  course  of  his  ex- 

prisoner  went  across  the  room  to  wit-  amination    before   a  magistrate,  but 

ness,  who  was  called,  and  said  some-  which  does  not  form  a  part  of  the 

thing  to  him  so  loud  that  it  might  judicial  inquiry,  so  as  to  make  it  the 

have  been  heard  by  the  magistrate  if  duty  of  the  magistrate  to  take  it  down 

he  had  been  attending,  and  the  mag-  in  writing,   and  which  was   not  so 

istrate  proved  the  examination  of  the  taken  down,  may  be  given  in  evi- 

prisoner  before  himself,  and  that  the  dence    against    the    prisoner.    R.  v, 

statement  to  the  witness  was  not  con-  Moore,  Matthew's  Dig.  Cr.  Law,  157; 

tained  in  it;  Park,  J.,  held,  that  what  R.  v.  Spilsbury,  7  C.  &  P.   187,  per 

the  prisoner  had  said  to  the  witness  Coleridge,  J.    But  where  it  ought  to 

might  be  given  in  evidence.    R.  v.  have  been  taken  down  in  writing,  and 

Johnson,   Glouc.  Spr.  Ass.    1829,  2  it  was  not,  Littledale,  J.,  ruled  that 

Russ.  on  Crimes,  by  Greaves,  4th  ed.  it  was  inadmissible.    R.  u,  Maloney, 

458.     So  where  a  man  and  woman  Matthew's  Dig.  Cr.  Law,  157."    Ros- 

were  brought  before  the  magistrate  coe's  Cr.  Ev.  8th  ed.  59. 
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§  668.J                        EVIDENCE  IN  CfilUINAL  GASES.  [CHAP.  XIU. 

In  Maine  it  is  held  that  parol  evidence  of  a  confession  made 
in  a  written  examination  is  admissible.^ 

§  668.  But  the  testimony  of  an  accused  party,  taken  as  «u<;A, 
Answera      is  not  admissible,  when  such  accused  party  is  put  on 

anfhiad-**'  ^^  ^^^^  *°^  sworn,  and  examined.^  This  rule  is 
missibie.      founded  upon  the  unreliable  as  well  as  the  inquisitorial 

^  State  V.  Rowe,  61  Me.  171.    In  purports  to  have  been  taken  upon  oaik, 

this  case  Barrow,  J.,  said :  —  R.  v.  Smith,  1   Stark.   242,  per  Le 

^  In  some  of  the  cases  touching  the  Blanc,  J. ;  R.  v.  Davis,  6  C.  &  P.  1 77, 

admissibility  of  confessions  made  by  per  Guruey,  B.;  R.  p.  Bentley,  Ibid, 

prisoners  at  their  examinations  before  148,  per  Ibid.;  R.  9.  Rivers,  7  C.   & 

magistrates,  the  question    has    been  P.   177,  per  Park,  J.;  R.  v.  Owen,  9 

whether  any  evidence  of  such  con-  G.  &  P.   238,  per  Gurney,  B. ;  R.  v. 

fessions,  aside  from  the  magistrate's  Pikesley,  Ibid.   124,   per  Parke,  B., 

record,  could  be  allowed.     With  us  and  Bosanquet,  J.;  R.  o.  Wheeley,  8 

the  practice  has  constantly  been  to  C.  &  P.  250,  per  Alderson,  B.    This 

adroit  both  the  record  and  oral  evi-  rule,  which  is  supported  by  too  many 

dence.    To  this  there  seems  no  ob-  authorities  to  admit  of  dispute,  rests 

jection  in  principle.    What  is  there  upon  two  principles  of  law,  both  of 

said  by  the  prisoner  does  not  consti-  which  are  of  very  questionable  policy, 

tute  a  plenary  judicial  confession,  be-  as  applied  to  the  particular  case  un- 

cause  not  made  before  a  court  com-  der  discussion.    The  first  is  a  princi- 

petent  to  try  the  case.    Hence  it  is  pie  which    has    been    several    times 

not  conclusive  upon  him,  as  such  a  mentioned  above,  namely,  that  the 

plea  in  this  court  would  be,  unless  for  confession  of  a  prisoner  must  be  vol- 

cause  shown  he  had  leave  to  with-  untary;  and  it  is  contended,  that  a 

draw  it.    But,  disregarding  his  plea  statement  made  under  oath  is  not  so. 

before  the    magistrate,   he    has   the  This  is  certainly  true  in  one  sense, 

right  to    plead    anew   in  the    court  though  not  in  that  in  which  it  is  used 

having  jurisdiction  to  determine  the  by  the  advocates  for  exclusion.    A 

cause,  and  his  former  confession  is  confession  not  voluntary  is  excluded, 

simply  regarded  as  evidence  for  the  Why  ?  because  it  may  be  untrue.    A 

consideration  of  the  jury."  confession  made  upon  oath  cannot  be 

^  R.  17.  Lewis,  6  C.  &  P.  161;  R.  V.  rejected  on  this  ground;  since  it  is 

Davis,  Ibid.   177;  U.  S.  v.  Williams,  absurd  to  contend  that  an  oath,  which 

1  Clifford,   5  ;  Shoeffler  v.  State,   S  in  all  other  cases  is  rightly  considered 

Wis.  820;  People  v.  Gibbons,  49  Cal.  as  the  most  effectual  test  of  truth, 

557;    State  v.   Garvey,   25  La.   An.  should,  if  taken  by  a  prisoner,  be  re- 

191.  garded  as  an  inducement  to  falsehood. 

'*  One  species  of  irregularity,"  says  But  then,  it  is  urged.  Nemo  tenelur 

Mr.  Ta}^lor  (£v.  §  818), ''  in  exclud-  prodere  seipsum  ;   a  prisoner  should 

ing  the  examination  as  evidence  per  not  be  compelled  to  criminate  him- 

«e,  prevents  its  being  used  to  refresh  self.     Admitted;  but  what  then?    A 

the  writer's  memory,  and  shuts  out  all  prisoner,  though  sworn,  is  no  more 

parol  testimony  of  what  was  said  on  bound  to  criminate  himself  than  if 

the  same  occasion.     The  irregularity  he  were  simply  interrogated  without 

in  question  is  where  the  examination  any  oath  being  administered  to  him. 
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CHAP.  XIII.]  CONFESSIONS.  [§  669. 

character  of  such  statements  ;  and  therefore  where  a  man,  hav- 
ing been  arrested  by  a  constable;  without  warrant,  upon  suspi- 
cion of  having  committed  murder,  was  examined  as  a  witness  at 
the  coroner's  inquest,  it  was  held  that  the  statements  thus  made 
by  him  were  not  admissible  against  him  on  his  trial  for  the 
murder.^  The  same  rule  obtains  where  the  defendant  is  com- 
pelled to  answer  under  oath  questions  by  the  committing  magis- 
trate.^ 

§  669.  But  it  is  otherwise  as  to  voluntary  statements.  Thus 
where  a  magistrate  told  a  prisoner,  on  examination  otherwiM 
before  him  for  larceny  of  a  watch,  that  unless  he  ac-  ^twy** " 
counted  for  the  manner  in  which  he  became  possessed  "tatementa. 
of  the  watch,  he  should  be  obliged  to  commit  him  to  be  tried  for 
stealing,  and  also  warned  him  not  to  commit  himself  by  his  coiv- 
fessions,  it  was  held  that  the  statements  of  the  prisoner  on  his 
examination  were  admissible  as  a  confession  on  a  subsequent 
trial.^  And  the  same  rule  will  apply  to  jv defendant's  voluntary 
testimony  given  under  the  recent  statutes  enabling  him  to  be  a 
witness  in  his  own  behalf.^ 

As  has  been  seen,  the  most  solemn  adjurations  do  not  exclude 
a  confession  when  there  were  no  threats  or  promises  used.^ 

He  has  still  full  liberty  to  decline  to  I  said,  because  I  was  not  aware  of  the 
make  any  explanation  or  declaration  existence  of  a  rule  of  law,  which 
whatever:  though  if  he  does  consent  would  have  expressly  justified  me  in 
to  answer  the  questions  put  to  him,  holding  my  peace?'  If  the  practice 
he  may,  perhaps,  incur  the  penalties  of  examining  prisoners  on  oath  be 
of  perjury  should  he  knowingly  utter  deemed  inquisitorial  and  harsh)  let  it 
what  is  false.  *  But  a  friendless  ac-  be  discountenanced,  not  by  rejecting 
cused  is  not  aware  of  the  law  in  his  a  confession  so  obtained,  but  by  pro- 
favor.'  This  may  be  so;  but  in  what  hibiting  justices  from  acting  in  this 
other  case  is  a  party  at  liberty  to  set  manner,  or  even  by  rendering  them 
up  his  ignorance  of  the  law?  If  the  liable  to  a  penalty  In  case  of  disobe- 
maxim  of  the  common  law,  Ignorantia  dience." 

legis  neminem  excusat,  be  sound,  as  ^  People  v.   McMabon,   15  N.  Y. 

it   unquestionably  is;  and  if,  conse-  384 ;  State  v.  Young,  Wins.  (N.  C.) 

quently,  the  defence  of  acting  in  ig-  126.    See  supra,  §  664. 

Dorance  cannot  protect  an  offender  ^  Com.  v,  Harman,  4  Barr,  269. 

even  from  punishment;  on  what  prin-  *  State  v.  Cowen,  7  Ired.  2S9.    See 

ciple  of  justice  is  the  accused  entitled  R.  v.  Stripp,  Dears.  C.  C.  648;  S6 

to  say,  *  I  confessed  my  crime,  and  £ng.  L.  &  £q.  587. 

have  sworn  that  my  statement  is  true;  ^  People  o.  Kelly,  47  Cal.  125. 

but  yon,  the  jury,  must  not  hear  what  *  Supra,  §  647. 

687 


§  672.]  EVIDENCE  m  CRIMINAL  CASES.  [CHAP.  XIU. 

§  670.  A  confession  is  not  rendered  inadmissible  by  the  fact 
that  it  was  made  under  a  mistaken  supposition  that 
does  not  some  of  the  defendant's  accomplices  were  in  custody, 
even  though  the  mistake  was  created  by  artifice,  with 
a  view  to  obtain  the  confession,  supposing  there  was  nothing  in 
the  artifice  calculated  to  produce  an  untrue  confession.^  Nor  do 
false  statements  made  to  the  defendant  exclude  the  answer,  if 
such  false  statements  did  not  amount  to  promises  or  threats.^ 
Confessions  elicited  by  a  detective  while  disguised  as  a  confeder- 
ate are  in  like  manner  admissible.^ 

On  the  same  reasoning,  a  letter  given  by  the  defendant  to  the 
jailer  to  put  into  the  post  is  evidence  against  him  though  sur- 
reptitiously detained  and  opened.^ 

§  671.  Wherever  a  promise  or  threat  is  held  out  in  such  a  way 
Not  neces-  ^  ^  reach  the  defendant,  although  not  made  to  the  de- 
BBTy  that  fendant  directly,  it  will  exclude  the  confession.  "  Thus, 
ment  where  a  superior  clerk  in  the  post-office  said  to  the  wife 

should  be«  .  1  •  L    3      f  •  jj 

held  out  di-  01  a  postman,  who  was  in  custody  for  opening  and  de- 
the*defMid-  tailing  »  letter,  *  Do  not  be  frightened  ;  I  hope  noth- 
ant.  ing  ^\\  happen  to  your  husband  beyond  the  loss  of  his 

situation;'  the  prisoner's  subsequent  confession  was  rejected,  it 
appearing  that  the  wife  might  have  communicated  to  him  the 
substance  of  this  statement.*^  So  where,  in  a  case  of  murder, 
government  had  published  a  handbill,  offering  pardon  to  any 
one  of  the  offenders,  except  the  person  who  struck  the  blow,  who 
should  give  such  information  as  would  lead  to  the  conviction  of 
his  accomplices ;  and  it  appeared  that  the  prisoner  was  aware  of 
this  offer,  and  was  induced  by  it  to  make  a  confession,  the  court 
held  that  what  he  said  could  not  be  given  in  evidence."  ® 

§  672.  The  presence  of  persons  in  authority  does  not  per  Be 

1  R.  r.  Burley,  1  Phil.  Evid.  104  ;  »  Supra,  §  440. 

R.  V.  Derrington,  2  C.  &  P.  418 ;  U.  *  R.  i?.  Derrington,  2  C.  &  P.  418. 

S.  V.  Champagne,  1  Ben.  241 ;  Com.  *  R.  v.  Harding,  1  Arm.,  M.  &  O. 

t;.  Knapp,  9  Pick.  496;  Com.  v.  Tuck-  840. 

erman,  10  Gray,  173;  Com.  r.  Hanlon,  ^  R.  v,  Boswell,  C.  &  M.  584.    Tay- 

8  Brewst.  461;  Price  v.  State,  18  Oh.  lor's  £v.  §  808.     See  Com.  v.  Morey, 

St.  418;   State  v.  Fortner,  48  Iowa,  1  Gray,  461 ;  Ward  v.  People,  8  Hill 

494.     Supra,  §  644.  (N.  Y.),  895. 

^  See  People  v.  Murphy,  68  N.  Y. 
590. 
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CHAP.  Xni,]  CONFESSIONS,  [§  678. 

exclude  a  confession.     Thus  the  confessions  of  a  prisoner,  made 
by  him  in  the  presence  of  a  deputy  sheriff,  who  had  no   pregence 
control  over  the  jail,  to  a  friend  who  advised  him  to  tell  ?'  p«"on 
the  truth,  have  been  held  admissible.^  ity  does 

The  mere  fact,  also,  that  such  confession  was  made  sariiyex- 
in  the  presence  of  a  jailer  does  not  exclude  it  if  no  in- 
ducements to  confess  are  offered.^  The  same  position  was  taken 
in  a  case  where  the  evidence  was  that  the  prisoner,  when  ar- 
rested, made  certain  confessions  to  the  officer,  who  used  no 
threats  and  made  no  promises,  and  the  prisoner  was  very  much 
frightened  at  the  time,  and  spoke  partly  in  English  and  partly 
in  German ;  the  officer  not  understanding  the  latter.^ 

§  673.  In  conclusion,  we  may  hold  that  a  confession  is  only 
to  be  excluded   on  the   Ground   of   undue  influence    . 

.  Apparent 

where  it  is  elicited  by  temporal  inducement,  e.  g.  by  authonta- 
threat,  promise,  or  hope  of  favor  held  out  to  the  party  ence  must 
in  respect  of  his  escape  from  the  charge  against  him,  ^  ^^^  "^' 
by  a  person  in  authority,  under  circumstances  likely  to  lead  to  a 
false  statement ;  or  where  there  is  reason  to  presume  that  such 
person  appeared  to  the  party  to  sanction  such  a  threat  or  prom- 
ise.^ If  the  influence  applied  was  such  as  to  make  the  defend- 
ant believe  his  condition  would  be  bettered  by  making  a.  con- 
fession, true  or  false,  this  excludes  ;  but  if  not,  the  confession  is 
admissible. 

1  Supra,  §  649;  R.  v.  Parker,  L.  &  v.  Enoch,  5  C.  &  P.  589;  R.  r.  Mills, 

C.  42;  Com.  v.  Smith,  119  Mass.  805;  6  C.  &  P.  146 ;  R.  v.  Thomas,  6  C.  & 

Stote  V.  Gossett,  9  Rich.  428.    And  so  P.  858;  R  v.  Lloyd,  6  C.  &  P.  898; 

where  the  confession  was   made  di-  R.  v.  Court,    7  C.   &  P.  486;  R.  p, 

rectly  to  the  arresting  officer.    People  Shepherd,  7  C.  &  P.  579 ;  R.  v.  Drew, 

V.  Thorns,  8  Parker  C.  R.  256;  Aaron  8  C.  &  P.  140;  R.  v.  Heeman,  1  Dears. 

V.  State,  87  Ala.  106.  C.  C.  269;  R.  v,  Nolan,  1  Crawf.  & 

«  State  V.  Cook,  15  Rich.  29;  Wiley  Dix,  74 ;  R.  v.  Cain,  1  Craw.  &  Dix, 

w.  Stote,  8  Cold.  862.  87 ;  R.  r.  Wright,  1  Lew.  C.  C.  48; 

•  People  V,  Thorns,  8  Parker  C.  R.  v.  Sexton,  1  Deac.  Cr.  Law,  424, 
R.  256;  and  see  Stote  v,  Rorie,  74  N.  427 ;  R  v.  Thornton,  1  Mood.  C.  C. 
C.  148.  27 ;  R.  r.  Simpson,  1  Mood.  C.  C.410; 

*  Supra,  §§  650-5;  R  r,  Upchurch,  R.  v.  Moody,  2  Craw.  &  Dix,  847;  R. 
1  Mood.  C.  C.  465;  R.  v.  Jones,  R.  v,  Luckhurst,  1  Dears.  C.  C.  245;  6 
&R.  152;  R.  v.  Jenkins,  R.&R.  492;  Cox  C.  C.  248;  22  Eng.  L.  &  £q. 
R.  ».  Heam,  C.  &  M.  109;  R.  r.  604;  People  t;.  Wentz,  87  N.  Y.  808; 
Thompson,  1  Leach  C.  C.  4th  ed.  King  v.  State,  40  Ala.  814 ;  Miller  v. 
291;  R.  17.  Parratt,  4  C.  &  P.  570 ;  R.  People,  89  111.  457. 
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§  677.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  XIU. 

§  674.  Where  the  arresting  officer  says :  ^*  It  is  better  for  a 
What  ex-  man  who  is  guilty  to  plead  guilty,  for  he  gets  a  lighter 
areTorbe  Sentence ;  "  ^  and  where  he  says :  "  You  had  better  tell 
asliiwiv^to  *^1  about  it;" 2  these  expressions  have  been  held  to 
produM  a     vitiate  confessions  so  induced.'     Undoubtedly  the  line 

false  im-  ....  , 

pression.  of  discrimination  between  the  words  last  quoted  and 
others  which  have  been  subjected  to  a  contrary  interpretation 
is  difficult  to  draw  accurately.  But  the  principle  is  of  easy  defi* 
nition.  Was  the  inducement  likely  to  lead  to  a  false  confession  ? 
If  so,  the  confession  must  be  rejected.^ 

V.  SLEEP  AND  DRUNKENNESS. 

§  676.  We  have  already  had  occasion  to  observe,*  that  the  ca- 
Coofes-  pacity  of  a  person  making  a  confession  is  to  be  taken 
sions  dur-     jnto  Consideration  in  determining  what  credence  is  to 

mg  sleep  ,  ^ 

inadmiasi-    be  assigned  to  the  confession.     It  follows  that  declara- 
tions made  by  a  party  during  sleep  are  ordinarily  inad- 
missible against  him.^ 

§  676.  The  mere  fact  of  intoxication,  unless  amounting  to 
How  far  mania,  does  not  exclude  a  confession  made  during  its 
ncM  ex-'  continuance,^  even  though  the  intoxication  was  induced 
eludes.  by  a  police  officer,  who  sought  in  this  way  to  lead  the 
prisoner  to  confess.^  Confusion,  however,  produced  by  intoxi- 
cation, is  a  fact  for  the  jury,  tending  to  discredit  a  confession.* 

VI.   HOW  FAB  ORIGINAL  IMPROPER  INFLUENCE  VITIATES  SUBSEQUENT 

CONFESSIONS. 

§  677.  Where  a  confession  has  once  been  obtained  by  means 
When  in-  of  hope  or  fear,  confessions  subsequently  made  may  be 
cel^sf  inferred  to  come  from  the  same  motive,  and  are  inad- 
b«comM'*  missible,  though  no  immediate  influence  is  shown.^® 
admissible.   But  if  it  appear  that  the  original  influence  has  ceased 

1  Com.  V.  Curtis,  97  Mass.  574.  •  R.   v,  Spilsbury,  7  C.  &  P.  187; 

^  See  cases  cited  supra,  §  651;  and  Gore  v.  Gibson,  IS  M.  &  W.  625;  Jef- 

see  also  State  r.  York,  87  N.  H.  175;  ferds  v.  People,  5  Parker  C.  R.  522 ; 

Vaughan  v.  Com.  17  Grat  576.  Eskredge  v.  State,  25  Ala.  80. 

•  See  supra,  §§  650-55.  »  Com.  v.  How,  9  Gray,  110;  State 

•  Supra,  §§  650-58.  v.  Bryon,  74  N.  C.  851. 

»  Supra,  §  685.  w  2  Russ.  on  Cr.  882 ;  R,  v.  Hewett, 

•  People  V.  Robinson,  19  Cal.  40.       C.  &  Marsh.  584;  R.  v.  Cooper,  5  C. 
'  Lester  v.  State,  82  Ark.  727.  &  P.   585;  R.  v.  Howes,  6  C.  &  P. 
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CHAP.  XIII.]  CONFESSIONS.  [§  677. 

to  operate,  the  confessions  are  admissible.^  On  this  reasonings 
in  an  early  case  in  Pennsylvania,  where  a  boy  of  twelve  years 
old,  who  had  been  indicted  for  arson,  was  urged  to  make  a  con* 
fession,  by  holding  out  the  expectation  of  a  pardon  if  he  did  and 
by  threats  of  a  rigorous  confinement  if  he  did  not,  but  without 
effect ;  and  afterwards  on  an  examination  before  a  magistrate 
voluntarily  confessed  the  crime ;  it  was  ruled  the  confession  was 
admissible,  the  early  improper  influence  being  supposed  to  have 
passed  away,  it  being  left  to  the  jury  to  consider  whether  the 
prisoner  had  falsely  declared  himself  guilty  or  not.^ 

But  under  such  circumstances,  after  the  fact  is  known  that 
the  influence  of  either  hope  or  fear  existed  inducing  a  former 
confession,  an  explicit  warning  should  be  given  the  prisoner  of 
the  consequences  of  a  confession ;  and  it  must  be  clear  that  he 
was  relieved  from  the  effect  of  the  improper  influence  previ- 
ously applied  before  such  second  confession  is  admissible  in  evi- 

404;  R.  V,  Rue,  18  Cox  C.  C.  209;  ment  It  further  appeared  that  shortly 

Com.  V.  Cullen,  111  Mass.  485  ;  Com.  after  this  confession  the  mistress  sent 

V.  Harman,  4  Barr,  269  ;  State  v,  Rob-  for  a  neighbor  and  informed  him  of 

erts,  1  Dev.  259 ;  Peter  v.  State,  4  the  confession,  whereupon  he  had  an 

Sm.  &  M.  81;  Deathridge  v.  State,  1  interview  alone  with  the  prisoner,  and 

Sneed,  75 ;  State  v.  Guild,  5  Halst.  asked  her  questions  upon  the  subject, 

168;   Ward  v.    State,  50  Ala.   120;  but  beheld  out  no  inducement,  and 

State  V.  Jones,  54  Mo.  478;  Barnes  she  then  made  a  similar  confession. 

V.  State,  86  Tex.  856;  Lo?e  v*  State,  It  was  held  that  the  second  confession 

22  Ark.  886.    But  see  Moore  v.  Com.  was  so  connected,  under  the  circum- 

2  Leigh,  701.  stances,  with  the  first,  that  it  was  in- 

In  R.  9.  Rue,  supra ;  S.  C,  84  L.  T.  admissible. 
Rep.  (N.  S.)  400,  the  prisoner,  a  ser-  ^  R.  r.  Thompson,  1  Leach  C.  C. 
van t  girl,  was  questioned  by  the  mother  825;  R  v,  Cbeverton,  2  F.  &  F.  888; 
of  a  child  who  had  been  found  dead ;  2  Russ.  on  Cr.  824 ;  State  v.  Howard, 
and  she  was  asked  whether  she  had  17  N.  H.  171;  State  o.  Carr,  87  Yt. 
anything  to  do  with  its  disappearance;  191 ;  Guild's  case,  5  Halst.  168;  State 
npon  which  she  cried,  and  said,  **  If  r.  Roberts,  1  Dev.  259;  Peter  t7.  State, 
yon  won't  send  for  the  police  I  will  4  Sm.  &  M.  81 ;  State  v.  Vaigneur,  5 
tell  the  truth,**  whereupon  her  mistress  Rich.  891 ;  State  v.  Hash,  12  La.  An. 
replied,  '*  I  will  not  hurt  you  if  you  895 ;  Dinah  v.  State,  89  Ala.  859 ; 
tell  the  truth ;  you  will  be  much  hap-  Levison  v.  State,  54  Ala.  520  ;  Samp- 
pier  if  you  tell  the  truth; ''  and  she  son  v.  State,  54  Ala.  241 ;  Porter  v. 
promised  not  to  send  for  the  police;  State,  55  Ala.  95;  People  v,  Jim  Ti, 
whereupon  the  prisoner  made  a  con-  82  Cal.  60;  Strady  v.  State,  5  Cold, 
fession,  which  upon  the  trial  was  re-  800;  Selvidge  v.  State,  SO  Tex.  60. 
jected  as  being  made  under  an  induce-  *  Com.  r.  Dillon,  4  Dall.  116. 
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dence.^  When  such  a  warning  has  been  given  authoritatively, 
or  when  the  defendant  has  been  cautioned  by  a  person  in  recog- 
nized authority,  that  a  confession  would  not  benefit  him,  or  that 
he  must  not  say  anything  against  himself,  a  subsequent  confes- 
sion based  on  this  warning  may  be  received.^ 

The  burden  is  on  the  State  to  prove  that  the  second  confes- 
sion was  not  made  under  influences  which  rendered  the  first 
inadmissible.^ 

^  Meyneirs  case,  2  Lew.  C.  C.  122;  have  done  something  to  remoTe  the 
Van  Biven  v.  State,  24  Miss.  512;  impression  from  the  prisoner's  mind.' 
State  V,  Fisher,  6  Jones  (N.  C.)i  478;    It  was  then  further  proved  that  the 

State  V,  Scates,  5  Ibid.  420;  State  v,  overlooker,  in  about  ten  minutes  after 

Gregory,  Ibid.  815;  State  v,  Jones,  54  the  above  confession,   delivered   the 

Mo.  478.  prisoner  to  another    constable,    and 

The  rule  excluding  such  subsequent  that,  when  the  latter   received   the 

admissions  was  applied,  after  an  inter-  prisoner,  the  overlooker  told  him  (but 

val  of  ten  months  in  prison,  in  State  v.  not  in  the  prisoner's  hearing)  that  the 

Chambers,  89  Iowa,  179.  prisoner   had   confessed.     This  con- 

^  R.  17.  Howes,  6  C.  &  P.  404 ;  J07  stable  took  the  prisoner  to  his  house, 

on  Conf.   72-4 ;   Chabbock's  case,  1  and  there  said,  *  I  believe  Sherington 

Mass.  144.  has  murdered  a  man  in  a  brutal  man- 

*  Deathridge  v.  State,  1  Sneed,  75 ;  ner.'     The  wife  and  brother  of  the 

State  V.  Roberts,  1  Dev.  259;  Thomp-  prisoner  were  there,  and  they  said  to 

son  V,  Com.  20  Grat.  724 ;  Peter  v.  the  prisoner,   ^  What  made  thee  go 

State,  4  Sm.  &  M.  87;  Cady  v.  State,  near  the  cabin?'      The  prisoner  in 

44  Miss.  888.  answer  made  a  statement  similar  in 

*'  The  prisoner,  who  was  indicted  effect  to  the  one  he  had  made  before, 
for  murder,  worked  at  a  colliery,  and  The  constable   used  neither  promise 
some    suspicion   having  fallen   upon  nor  threat  to  induce  the  prisoner  to 
him,  the  overlooker  charged  him  with  say  anything,  but  did  not  caution  him, 
the  murder.  The  prisoner  denied  hav-  and  it  was  not  more  than  five  min- 
ing been  near  the  place.    Presently  utes  after  he  received  the  prisoner  into 
the  overlooker  called  his  attention  to  his  charge  that  the  prisoner  made  the 
certain  statements  made  by  his  wife  statement.    The    constable  was    not 
and  sister,   which  were  inconsistent  aware  that  the  overlooker  had  held 
with  his  own,  and  added,  that  there  out  any  inducement,  and    the  over- 
was  no  doubt  he  would  be  found  guil-  looker  was  not  present  when  the  state- 
ty;  it  would  be  better  for  him  if  he  ment  was  made.     Patteson,   J.,  re- 
would  confess.   A  constable  then  came  jected  the  second  confession,  saying, 
In,  and  said  to  the  overlooker,  in  a  '  There  ought  to  be  strong  evidence 
tone  loud  enough  for  the  prisoner  to  to  show  that  the  impression,  under 
hear,  *  Robert,  do  not  make  him  any  which  the  first  confession  was  made, 
promises.'     The  prisoner  then  made  was  afterwards  removed,  before  the 
a  confession.     Patteson,   J.,  on  the  second  confession  can  be  received.    I 
evidence  being  tendered,  said,  *  That  am  of  opinion  in  this  case,  that  the 
wiU  not  do.     The  constable  ought  to  prisoner  must  be  considered  to  have 
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Vn.   HOW  FAB  EXTRANEOUS  FACTS  REACHED  THROUGH  AN  INADMIS- 
SIBLE CONFESSION  MAY  BE  RECEIVED. 

§  678.  Although  confessions  made  by  threats  or  promises  are 
not  evidence,  yet  if  they  are  attended  by  extraneous   Extra- 
facts  which  show  that  they  are  true,  any  such  facts  reached^ 
which  may  be  thus  developed,  and  which  go  to  prove   '^^3^^^ 
the  existence  of  the  crime  of  which  the  defendant  was  ^J«  coofea- 

81011  may 

suspected,  will  be  received  as  testimony ;  ^  e.  g.  where  be  proved, 
the  party  thus  confessing  points  out  or  tells  where  the  stolen 
property  is,  or  where  he  states  where  the  deceased  was  buried  ;  ^ 
or  gives  a  clew  to  other  evidence  which  proves  the  case.'  But 
if,  in  consequence  of  the  confession  of  the  prisoner  thus  improp- 
erly drawn  out,  the  search  for  the  property  or  person  in  question 
proves  ineffectual,  no  proof  of  confession  or  search  will  be  re- 
ceived.* And  in  case  of  larceny  the  property  must  be  identified 
by  other  evidence  as  that  which  was  actually  stolen.^ 

made  the  second  confession  under  the  Sneed,  75 ;  Jordan  v.  State,  S2  Miss, 
same  influence  as  he  made  the  first;  882;  Belote  v.  State,  36  Miss.  96; 
the  interval  of  time  heing  too  short  to  Jane  v.  Com.  2  Mete.  (Ky.)  80 ;  Eliza- 
allow  of  the  supposition  that  it  was  beth  v.  State,  27  Tex.  S29 ;  Mountain 
the  result  of  reflection  and  voluntary  v.  State,  40  Ala.  844 ;  People  v.  Hoy 
determination.'  R.  v.  Sherington,  2  Yen,  34  Cal.  176;  People  v.  Parton, 
Lew.  C.  C.  123."  Roscoe's  Cr.  Ev.  49  Cal.  632;  Frederick  v.  State,  8  W. 
8th  ed.  68.  Va.  695. 

^  That  this  involves  the  admission  *  R.  v.  Leatham,  8  Cox  C.  C.  498; 

of  the  coDfession,  so  far  as  it  relates  Rice  v.  State,  3  Heisk.  215;  Strait  v, 

to  the  discovery,  see  Laros  v.  Com.  84  State,  43  Tex.  486 ;  State  v.  Mortimer, 

Penn.  St.  200;  Sampson  v.  State,  54  20  Kans.  98. 

Ala.  241.  «  R  v.  Jenkins,  R  &  R.  492;  R.  v. 

>  1  Ph.  Ev.  411;  R.  v.  Warickshall,  Hearn,  C.  &  M.  109. 
1  Leach,  263;  R  v.  Mosey,  Ibid.  265,  ^  State  v.  Due,  7  Foster,  256. 
n.,  per  Buller,  J.,  and  Perry n,  B.;  R.  Mr.  Joy  states  the  rule  to  be,  that 
v.  Lockhart,  Ibid.  386;  R.  v,  Grould,  where  confessions  are  not  admissible, 
9  C.  &  P.  364,  per  Tindal,  C.  J.,  and  from  the  circumstances  under  which 
Parke,  B. ;  R  v.  Thurtell,  cited  Joy  they  were  obtained,  contemporaneous 
on  Conf.  84  ;  R.  v.  Cain,  1  Cr.  &  D.  C.  declarations  of  the  party  are  receiv- 
C.  87,  per  Torrens,  J. ;  Russ.  on  Cr.  able  in  evidence  or  not  according  to 
861,  862;  Com.  v.  Enapp,  9  Pick,  the  attending  circumstances,  but  any 
496 ;  Duffy  v.  People,  27  N.  Y.  589;  act  of  such  party,  though  done  in  con- 
State  17.  Brick,  2  Harring.  580;  State  sequence  of  such  confessions,  isadmis- 
V.  Crank,  2  Bailey,  67;  State  v.  Vaig-  sible  in  evidence,  if  it  appears  from  a 
neur,  5  Rich.  391 ;  Hudson  v.  State,  fact  thereby  discovered  that  so  much 
9  Yerg.  408 ;  Deathridge  v.  State,  1  of  the  confession  as  immediately  re- 
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§679. 

SUtementi 
silently  ao- 
i|uiesced 
in  may  be 
treated  as 
admissions. 


VIII.   ADMISSIONS  BT  SILENCE  OR  CONDCCT. 

If  A.,  when  in  B.'s  presence  and  hearing,  makes  state- 
ments which  B.  listens  to  in  silence,  interposing  no  ob- 
jection, A/s  statements  may  be  put  in  evidence  against 
B.  whenever  B/s  silence  is  of  such  a  nature  as  to  lead 
to  the  inference  of  assent.^     Thus,  although  neither  the 


lates  to  it  is  true.  See  R.  p.  Warick- 
shall,  1  Uach  C.  C.  263;  R.  o.  Gould, 
9  C.  &  P.  864 ;  K.  9.  Harris,  1  Mood. 
C.  C.  338;  Com.  r.  Kuapp,  9  Pick. 
496,  511;  R.  V.  Cain,  1  Craw.  &  Dix, 
37;  R.  0.  Griffin,  R.  &  R.  151.  But 
see  R.  V.  Jones,  R.  &  R.  152;  R.  v. 
Jenkins,  R.  &  R.  492;  Frederick  v. 
Stote,  3  W.  Va.  695. 

Unless  the  fact  developed  is  rele- 
vant independently  of  the  confession 
of  guilt,  it  is  not  adequate  evidence 
of  guilt.  State  o.  Garvey,  28  La.  An. 
925. 

1  R.  V.  Bartlett,  7  C.  &  P.  832; 
Hayslep  v,  Gymer,  1  Ad.  &  £.  162; 
Morgan  v.  Evans,  8  CI.  &  F.  205; 
Gaskill  p.  Skene,  14  Q.  B.  664;  Wig- 
gins V,  Burkbam,  10  Wall.  129;  Rea 
V.  Missouri,  17  Wall.  532;  Bailey  v. 
Woods,  17  N.  H.  365;  Corser  v.  Paul, 
41  N.  H.  24;  State  p.  Reed,  62  Me. 
129;  Com.  p.  Call,  21  Pick.  515;  Com. 
p.  Sliney,  126  Mass.  49;  Jewett  p. 
Banning,  23  Barb.  13;  Kelley  p.  Peo- 
ple, 55  N.  Y.  565;  McClenkan  p.  Mc- 
Millan, 6  Penn.  St.  866;  Knight  p. 
House,  29  Md.  194;  Hagenbaugh  p. 
Crabtree,  83  111.  225;  Pierce  p.  Grolds- 
berry,  85  Ind.  317 ;  Green  p.  Harris, 
3  Ired.  210;  State  p.  Bowman,  80  N. 
C.  432  ;  Wells  p.  Drayton,  1  Mill  (S. 
C),  111 ;  Block  p.  Hicks,  27  Ga.  522; 
Drumright  p.  Sute,  29  Ga.  430;  Al- 
ston p.  Grantham,  26  Ga.  374 ;  Brad- 
ford p.  Haggerthy,  11  Ala.  698 ;  Ben- 
ciger  P.  Miller,  50  Ala.  207 ;  People 
p.  McCrea,  82  Cal.  98;  People  p.  £s- 
trado,  49  Cal.  171.    See  1  Cow.  & 
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Hill  N.  191 ;  Noonan  p.  State,  1  Sm. 
&  M.  562 ;  Ingle  p.  State,  1  Tex.  Ap. 
307. 

"  In  the  case  of  R.  p.  Newman,  1  E. 
&  B.  268;  3  C.  &  K.  252,  it  was 
sought  to  push  this  doctrine  to  an  un- 
warrantable length.  That  was  an  in- 
formation for  libel,  to  which  truth  was 
pleaded  as  a  justification  under  the 
Act  of  6  8c  7  Vict.  c.  96,  and  the  de- 
fendant tendered  evidence  to  prove 
that  the  very  imputations  contained 
in  the  libel  in  question  had  been  pre- 
viously published  in  another  work, 
and  that  the  prosecutor,  though  well 
aware  of  that  fact,  had  taken  do  steps 
to  obtain  redress.  The  court,  however, 
very  properly  rejected  the  evidence, 
as  being  far  too  vague  to  be  received 
in  a  court  of  justice  as  any  proof  of 
acquiescence."  Taylor's  £v.  §  828. 
See  Neile  p.  Jakle,  2  C.  &  K.  709. 

As  suggesting  cautions  as  to  such 
evidence,  see  Campbell  p.  State,  55 
Ala.  80. 

^*  A  statement  is  made  either  to  a 
man,  or  within  his  hearing,  that  he 
was  concerned  in  the  commission  of  a 
crime,  to  which  he  makes  no  reply; 
the  natural  inference  is,  that  the  im- 
putation is  well  founded  or  he  would 
have  repelled  it."  Best  on  Presump- 
tions, §  241 ;  affirmed  in  State  p. 
Cleaves,  59  Me.  300,  and  reaffirmed  in 
State  p.  Reed,  62  Me.  142;  S.  P.,  Kel- 
ley p.  People,  55  N.  Y.  565.  See  also 
State  p.  Swink,  2  Dev.  8c  Bat.  9; 
State  p.  Stone,  Rice,  147;  Donnelly 
p.  State,  2  Dutch.  468;  Keith  p.  State, 


CHAP.  XIII.]        ADMISSIONS  BY  SILENCE  OR  CONDUCT.  [§  680. 

evidence  nor  the  declaration  of  a  wife  is  admissible  against  the 
husband  on  a  criminal  charge,  yet  obseryations  made  by  her  to 
him  upon  the  subject  of  the  offence,  to  which  he  gives  no  answer 
or  an  evasive  reply,  are  receivable  in  evidence  as  an  implied  ad- 
mission on  his  part.^ 

It  has  been  held  admissible,  on  an  indictment  for  an  illegal 
operation  on  a  woman,  for  an  officer  to  testify  that  he  took 
the  defendant,  after  his  arrest,  into  the  presence  of  the  woman, 
and  asked  her  if  the  defendant  performed  an  operation  upon 
her ;  that  the  woman  said  he  did ;  that  the  defendant  asked  the 
woman  if  she  had  been  operated  on  previously  by  any  other  per- 
son ;  that  the  woman  said,  ^^  No,  she  came  there  to  be  operated 
on  to  get  rid  of  a  child,"  to  which  he  made  no  response.^ 

It  makes  no  difference,  in  such  cases,  that  the  person  making 
the  statement  acquiesced  in  was  incompetent  as  a  witness.^ 

§  680.  To  give  such  silence,  however,  effect  as  an  admission, 
the  party  charged  with  it  must  have  been  in  a  position  to  ex- 

27  Ga.  488 ;  State  v.  Pratt,  20  Iowa,  defendant,  to  which  no  reply  Is  made, 

267.  is  not  admissible  against  him,  unless 

In  People  v.  Ah  Yute   (Supreme  it  appears  that  he  was  at  liberty  to 

Court  of  California,  1880),  9    Rep.  make  a  reply,  and  that  the  statement 

604,  it  was  held  that  in  prosecutions  was  made  by  such  person  and  under 

for  murder,  the  testimony  of  the  offi*  such  circumstances  as  naturally  to  call 

cer  who  made  the  arrest  as  to  state-  for  a  reply,  unless  he  intends  to  admit 

ments  then  made  by  third  persons  in  it.     But  if  he  makes  a  reply,  wholly 

the  presence  of  defendant  and  of  the  or  partially  admitting  the  truth  of  the 

dead  body  of  deceased,  to  the  effect  facts  stated,  both  the  statement  and 

that  defendant  was  guilty  of  the  kill-  the    reply  are    competent   evidence, 

ing,  and  testimony  that  certain  other  Com.  t;.  Kenney,  12  Met.  285;  Com. 

persons  had  identified  defendant  at  v.  Galavan,  9   Allen,  271.      In  this 

the  jail  soon  after  the  arrest  as  the  case,    when    Emma    L.    Smith  and 

guilty  party,  is  hearsay,  unless  accom-  Frances  A.  Chase  stated  that  the  de- 

panied  with  proof  of  such  conduct  and  fendant  had  performed  an  operation 

statements  of  defendant  as  might  im-  on  them,  he  did  not  remain  silent,  but 

ply  assent.  asked  them  in  reply  if  they  had  been 

^  R.  V.  Smithers,  5  C.  &  P.  882;  previously  operated  upon  by  another 

R.  V.  Bartlett,  7  C.  &  P.  882.  person." 

3  Com.  V.  Brown,  121  Mass.  69.  *  R.  v.  Smithers,  R.  o.  Bartlett,  tU 

**  The  admission,"  said  Morton,  J.,  supra;  People  v.  McCrea,  82  Cal.  98. 

*'  of  the  statements  of  Emma  L.  Smith  That    the    inference    of    assent    is 

and  Frances  A.  Chase,  made  in  the  strengthened  when  the  statement  is  an 

presence  and  hearing  of  the  defend-  answer  to  a  question  see  Andrews  v. 

ant,  was  proper.    The  rule  is,  that  a  Frye,  104  Mass.  284;  Mitchell  v,  Na- 

statement  made  in  the  presence  of  a  pier,  22  Tex.  120. 
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§  680.]  EVIDEMCE  IN  CBIMINAL  CASES.  [CHAP.  ZIIL 

plain.^  **  Before  acquiesoence  in  the  language  or  conduct  of  others 
But  not  to  can  be  assumed  as  a  concession  of  the  truth  of  any  par- 
cuMdra  ticular  statement,  or  of  the  existence  of  any  particular 
"^Mlon  to  ^^^^  ^^  must  pUiinly  appear  that  the  language  was  heard 
speak.  and  the  conduct  understood."  *  Thus,  neither  a  per- 
son when  asleep,'  nor  when  intoxicated,^  nor  a  deaf  person,^ 
can  be  in  this  way  prejudiced  by  statements  made  in  his  pres- 
ence ;  though  it  is  otherwise  of  a  foreigner  if  it  appear  that  he 
understood  the  language  spoken.^  Nor  even  under  our  present 
practice  does  a  defendant's  silence,  when  charges  are  judicially 
made  against  him,  authorize  such  charges  to  be  proved  against 
him  on  future  trials;^  nor  can  silence,  when  a  party  is  under 
arrest,  be  used  as  sustaining  the  hypothesis  of  acquiescence.^ 
Silence,  also,  while  in  custody,  when  charged  with  crime  by  a 
person  jointly  arrested,  does  not  authorize  the  admission  of  such 
charge.^  It  has  also  been  held  that  statements,  made  by  a  cler- 
gyman to  his  congregation  in  a  sermon,  cannot  be  put  in  evi- 
dence against  the  congregation,  although  they  listened  in  silence 
to  the  statements;  ^^  nor  generally  is  such  silence  to  be  deemed 
an  assent  when  it  is  explicable  on  other  grounds  than  that  of 
consciousness  of  guilt.^^ 

1  Com.  V.  Kenney,   12    Met  235  ;  C.  74;  U.  S.  v.  Brown,  4  Cranch  C.  C. 

Com.  V.  Harvey,  1  Gray,  487;  Larry  508;  Com.  v.  Kenney,  12  Met,  285; 

17.  Sherburne,  2  Allen,  85;  Drury  v.  Com.  r.  Walker,  18  Allen,  570;  Bob 

Heryey,  126  Mass.   519 ;  Donelly  v.  v.  State,  32  Ala.  560;  Noonan  v.  State, 

State,  2  Dutch.  601 ;  Slattery  v.  Peo-  9  Miss.  562;  Broyles  o.  State,  47  Ind. 

pie,  76  III.  217  ;  Boyd  v.  Bolton,  Irish  251. 

Rep. «  £q.  113.    See  note  in  1  Haw-  «  U.  S.  v.  Brown,  4  Cranch  C.  C. 

ley's  Cr.  Rep.  81.  508;  Com.  v.  Kenney,  12  Met.  285; 

«  Com.  V.  Harvey,  1  Gray,  487.  Com.  v.  Walker,  18  Allen,  570;  Com. 

*  Lanergan  v.  People,  89  N.  Y.  89.  v.  McDermott,  123  Mass.  470 ;  Bob  v, 

^  State  V,  Perkins,  8  Hawks,  877.  State,  82  Ala.  560 ;  Noonan  v.  State, 

f^  Tufts  t7.  Charlestown,  4  Gray,587;  9  Miss.  562. 

Com.  V.  Galavan,  9  Allen,  271;  State  '  Com.  v.  Walker,  18  Allen,  570; 

V.  Perkins,  8  Hawks,  877;  Berry  v.  Com.  v,  Kenney,  12  Met.  285;  Com. 

Stote,  10  Ga.  511.  v.  McDermott,  128  Mass.  440.     It  is 

^  Wright  V.  Maseras,  56  Barb.  521.  otherwise  when  defendant  makes  par- 

f  Child  v.  Grace,  2  C.  &  P.  198  ;  tial  reply.     Com.  t7.  Brown,  121  Mass. 

R  V.  Turner,  1  Mood.    C.    C.    847;  69.     Supra,  §  679. 

R.  V.  Appleby,  8  Stark.  (N.  P.)   38.  ^^  Johnson   v.  Trinity    Church,  11 

See,  however.    Lord    Denman's    re-  Allen,  128. 

marks  in  Simpson  v.  Robinson,  12  Q.  ^  Com.  v.  Harvey,    I    Gray,  487; 

B.  512;  and  see  R.t;.  Coyle,  7  Cox  C.  Com.  v.  Kenney,  12  Met.  235;  Don- 
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CHAP.  XIII.]        ADMISSIONS  BT  SILENCE  OB  CONDUCT. 


[§  682. 


§  681.  A  party  is  not  at  common  law  in  any  way  bound  by 
the  testimony  of  witnesses  called  by  him  and  examined  j^^  ^^^  ^, 
on  a  trial.^    Even  under  the  recent  statutes,  permitting  ^  P^J^y. 

'  *  o    hearing  in 

the  parties  to  be  witnesses,  such  evidence,  it  has  been   silence  the 

iii»-rfc  1-  1  II*  1  testimony 

held  m  Pennsylvania,  cannot  be  employed  in  other  of  a  wit- 
suits  against  the  party  introducing  it,^  It  is  other-  ^ 
wise,  so  it  has  been  held  in  Maine,  in  respect  to  the  statements 
of  witnesses  made  at  a  prior  hearing  of  the  same  case,  which 
statements  the  party  is  at  liberty  to  contradict,  he  being  enti- 
tled to  be  sworn  as  a  witness  in  the  case.^  But  silence  of  this 
kind  by  a  defendant  on  the  trial  of  a  criminal  issue  cannot  in 
any  view  be  rightfully  admitted  against  him  under  the  statutes 
providing  that  his  non-testifying  shall  not  be  used  against  him. 

§  682.  The  fact  that  an  unanswered  letter  or  other  paper  is 
found  in  the  custody  of  a  party,  but  not  acknowledged 
by  him,  is  not  ground  for  the  admission  of  the  paper  as   possession 
evidence  against  him.^     Were  it  admitted,  an  innocent   not\dmif- 
man  might,  by  the  artifices  of  others,  be  charged  with   J^afnst 
a  primd  fade  case  of  guilt  which  he  might  find  it  diffi-   ^*™' 
cult  to  repel.**     It  is  otherwise,  however,  when  the  party  ad- 


eUy  V,  State,  2  Dutch.  601 ;  Slattery 
17.  People,  76  111.  217.  See  note  in 
1  Haw  ley's  Cr.  R.  86,  and  cases  cited 
Whart.  Ev.  §  680. 

In  Com.  V,  Slinev,  126  Mass.  49, 
which  was  a  trial  for  keeping  a  house 
for  prostitution,  a  witness  testified, 
against  the  defendant's  objection,  that 
he  had  a  conversation  on  the  piazza 
of  the  house  in  question  with  a  girl ; 
that  the  defendant  was  alsont  the  same 
time  out  of  doors,  and  from  fifteen  to 
twenty  feet  distant  from  him  and  the 
girl;  that  the  girl  spoke  very  loud, 
and  solicited  him  to  have  criminal  in- 
tercourse with  her  in  the  house,  and 
stated  that  the  price  would  be  a  cer- 
tain sum,  a  portion  of  which  she  was 
obliged  to  pay  the  defendant.  The 
judge  instructed  the  jury  that  it  was 
for  them  to  say,  upon  Uie  evidence, 
whether  the  defendant  heard  the  con- 
versation; and  that,  if  they  did  not 


find  she  heard  it,  they  were  to  disre- 
gard the  evidence,  it  being  outside  of 
the  house.  It  was  held  that  the  de- 
fendant had  no  ground  of  exception. 

1  Melen  v.  Andrews,  M.  &  M.  886 ; 
R.  V.  Appleby,  8  Stark.  88 ;  IL  v. 
Turner,  1  Mood.  C.  C.  847;  Child  v, 
Grace,  2  C.  &  P.  198 ;  R.  r.  Swinner- 
ton,  C.  &  M.  598 ;  Com.  v.  Kenney,  12 
Met  287. 

*  See  Ayres  v.  Wattson,  57  Penn. 
St.  860;  McDermott  v.  Hoffman,  70 
Penn.  St.  52. 

*  Blanchard  v.  Hodgkins,  62  Me.  1 20. 

*  U.  S.  V.  Crandell,  4  Cranch  C.  C. 
688;  Com.  r.  Edgerly,  10  Allen,  184; 
People  V.  Green,  1  Parker  C.  R.  11; 
People  V.  Thoms,  8  Parker  C.  R.  256. 

*  See  to  this  effect  R.  v.  Hevey,  1 
Leach  C.  C.  282;  R.  ».  Plumer,  R.  & 
R.  264;  Doe  v.  Frankis,  11  A.  &  E. 
795;  Smiths  v.  Shoemaker,  17  Wall. 
680;  Com.  v.  Eastman,  1  Cush.  189 ; 
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§  682.] 


EVIDENCE  IN  CRIMINAL  CASES. 


[chap.  xrii. 


dressed  in  any  way  invited  the  sending  to  him  of  the  letter  ;  ^  or 
when  there  is  any  ground  to  infer  he  acted  on  the  letter.^    Where 


Button  r.  Woodman,  9  Cosh.  262; 
Robinson  v.  R.  R.  7  Gray,  92;  Fear- 
iDg  17.  Kimball,  4  Allen,  125;  Com.  v. 
Edgerly,  10  Allen,  1S4;  People  v. 
Green,  1  Parker  C.  R.  11;  Waring  v. 
Tel.  Co.  44  How.  (N.  Y.)  Pr.  69. 
See  remarks  of  Lord  Denman  in  Doe 
V,  Frankis,  11  A.  &  £.  795,  and  of 
Lord  Tenterden,  in  Fairlie  v.  Denton, 
8  C.  &  P.  103. 

In  a  portmanteau,  not  proved  to  be- 
long to  a  prisoner  on  trial,  was  found 
a  paper  folded  like  a  letter,  and  con- 
taining in  the  inside  what  purported 
to  be  an  inventory  of  goods  pawned 
at  different  times.  The  inventory  was 
not  in  his  handwriting;  but  on  the 
outside  of  the  paper  his  name,  and 
the  word  private,  both  in  his  hand- 
writing, were  indorsed.  It  was  ruled 
that  the  contents  of  the  paper  were 
not  admissible  against  him.  R.  v. 
Hare,  3  Cox  C.  C.  247. 

1  R.  V.  Cooper,  L.  R.  1  Q.  B.  D. 
19. 

In  this  case,  according  to  the  report, 
the  defendant  was  indicted  in  four 
counts  for  obtaining  money  by  false 
pretences  from  four  persons  named, 
the  false  statements  alleged  being  the 
same  in  all  these  counts;  in  a  fifth 
count  for  inserting,  with  intent  to  de- 
fraud the  queen's  subjects,  an  adver- 
tisement in  a  newspaper  containing 
the  false  statements  mentioned  in  the 
previous  counts,  and  obtaining  money 
thereby.  It  was  shown  at  the  trial 
that  the  prisoner  had  inserted  in  a 
newspaper  an  advertisement  contain- 


ing statements  found  to  be  false,  of- 
fering permanent  employment  in  the 
preparation  of  carte  de  msite  papers, 
and  adding,   **  Trial  paper  and  in- 
structions, If.,"  and  giving  an  addr^s. 
Six  envelopes  were  found  in  the  pos- 
session of  the  prisoner  on  his  being 
apprehended,  each  directed  to  the  ad- 
dress given,  and  containing  an  answer 
to  the  advertisement,  and  twelve  post- 
age stamps.  Two  hundred  and  eighty- 
one  other  letters  were  produced  by  a 
post-office  clerk.    These  letters  had 
been  addressed  to  the  prisoner  under 
the  address  given  in  the  advertise- 
ment, and  had  been  receiyed  at  the 
post-office  like  the  other  letters;  but, 
having  been    stopped  by  the    post- 
office  authorities,  none  of  them  had 
ever  been  in  the  prisoner's  possession 
or  custody;  nor  was  any  proof  ad- 
duced that  they  were  written  by  the 
persons  from  whom  they  purported  to 
come.    Each  letter  had  been  opened 
at  the  post-office  before  production  at 
the  trial,  and  each  contained  twelve 
stamps.  The  two  hundred  and  eighty- 
one  letters  were  admitted  in  evidence, 
and  it  was  held  that  under  the  cir- 
cumstances the  letters  were  rightly 
received  in  evidence. 

It  was  argued  for  the  prisoner  that 
the  letters  were  not  admissible  in  evi- 
dence, inadtnuch  as  they  never  reached 
the  hands  or  were  in  the  possession  of 
the  prisoner,  and  that  there  was  no 
evidence  of  the  sending  or  identity  of 
these  letters,  but  that  the  senders 
ought  to  have  been  called.     It  was 


2  Dewett  V.  Piggott,  9  C.  &  P.  75 ; 
R.  17.  Home  Tooke,  25  How.  St.  120; 
R.  V.  Watson,  2  Stark.  140;  Smiths 
V.  Shoemaker,  17  Wall.  630. 

In  Com.  V.  Waterman,  122  Mass. 
43,  it  was  held  that  a  letter  from  the 
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defendant's  housekeeper,  intimately 
acquainted  with  his  affairs,  and  ad- 
mitted by  him  to  have  been  received 
by  him,  advising  him  to  disguise  him- 
self   for   the   trial,    was    admissible 


against  him. 


CHAP.  XIII.]  WHAT  CONFESSIONS  MAY  PBOVE.  [§  684. 

such  tacit  recognition  is  claimed,  the  whole  conversation  or  cor- 
respondence which  constitutes  the  recognition  must  be  given.^ 

§  683.  Confessions  may  be  by  acts  as  well  as  by  words.    For 
a  man  to  put  on  the  dress  of  a  policeman,  or  of  an 
army  oGBcer,  is  equivalent  to  saying,  **  I  am  a  police-  wons  may 
man,"  or  "  I  am  an  army  officer."  *    Where,  also,  the 
question  is  whether  the  stationing  a  iSagman  at  a  crossing  is 
requisite  to  public  safety,  the  fact  that  a  flagman  has  been  as- 
signed by  the  company  to  such  station  (he  being  absent  at  the 
time  of  the  collision)  may  be  treated  as  an  admission  by  the 
company  that  a  flagman  should  be  so  placed.^      In  the  same 
line  may  be  mentioned  the  acts  of  a  prisoner  in  hiding  stolen 
property,  and  in  flight,^  and  the  conduct  of  an  accused  party 
when  informed  of  the  accusation.^ 

IX.  WHAT  CONFESSIONS   MAY   PROVE. 

§  684.  We  may  now  regard  it  as  settled  that  the  admissions 
of  a  party  may  be  received  when  relating  to  the  con-  Partv^s  ad- 
tents  of  a  writing,  without  notice  to  produce  ;  nor  can  may  prove 
such  testimony  be  excluded  on  the  ground  that  it  is  ^tings.^ 

further  urged  that  if  these  letters  were  have  been  guilty  of  an  attempt,  and 

admissible,  the  prosecution  might  al-  for  that  they  are  clearly  material.  By 

ways  manufacture  evidence  against  a  the  majority  of  the  court  it  was  held 

prisoner  after  he  was  in  custody.    To  that  the  letters  were  admissible.   The 

this  it  was  replied  by  Lord  Coleridge,  ground  on  which  this  decision  can  be 

C.  J.,  that  it  has  often  been  held  that  best  sustained  is  that  the  letters  were 

when  a  letter  is  put    in  course  of  invited  by  the  defendant,  and  were  in 

transmission,  the  postmaster  general  the  hands  of  the  postmaster  as  his 

holds  it  as  the  agent  of  the  receiver,  agent.    See  Com.  v,  £astman,  1  Cush. 

B.  V.Jones,  1  Den.  C.  C.  551;  19  L.  189.     As  to  agency  see  distinctions 

J.  (M.  C.)  162 ;  E.  V.  fiurdett,  cited  taken  infra,  §  695. 
4  B.  &  Aid.  179.    For  the  crown  it        ^  Mattocks  v.  Lyman,  16  Vt.  113. 
was  argued  that  if  the  prisoner  had        *  See  supra,  §  223. 
been  indicted  in  respect  of  any  speci-        *  Bead  man  v,  Conway,  126  Mass. 

fie  one  of  the  letters  in  question,  no  374;  McGrath  v.  R.  R.  63  N.  Y.  522. 

doubt  the  sender  ought  to  have  been  See  Penn.R.  R.t;.  Henderson,  51  Penn. 

called;    but  here  it  was    otherwise.  St.  315;  West  Chester  R.  R.  v.  Mc- 

£ven  apart  from  the  authorities,  which  El  wee,  67  Penn.   St.  311;  McKee  v, 

show  generally  that  the  postmaster  is  BidweU,  74  Penn.  St.  218;  Russell  v, 

the  agent  of  the  person  to  receive  a  Miller,  26  Mich.  1. 
letter,  here  the  terms  of  the  adver-        ^  See  infra,  §§  748-51. 
tisement  expressly  made  him  so.    At       *  Ibid.;  Com.  v.  McPike,  3  Cush. 

any  rate  it  was  insisted  the  letters  181;  Jewett  v.  Bannin<^,  21  N.  Y.  27  ; 

must  be   admissible   under  the  last  People  v.  McEee,  36  N.  Y.  113. 
count.    Under  that  count  he  might  549 


§  687.]  EVIDENCE  IN  CRIMINAL  CASES.  [CUAP.  XUI. 

parol  proof  of  a  written  instrument.  *^  There  does  not,  on  prin- 
ciple, seem  any  reason  why  the  admissions  of  a  prisoner  should 
not  be  receivable  in  evidence  as  well  when  they  relate  to  the 
contents  of  a  written  document  as  when  they  amount  to  direct 
confessions  of  guilt.  The  rule  is  generally  laid  down  in  the 
broadest  terms :  Optimum  habemus  testem  eonfitentem  reum. 
Everything  which  the  prisoner  says  against  himself  is  proper  for 
the  consideration  of  the  jury,  who  are  to  ascribe  such  weight  to 
it  as  it  may  seem  to  them  to  deserve."  ^ 

Confes-  §  ^^^'  ^^  ^^  been  also  held  that  the  rule  requiring 

sions  not      the  best  evidence  attainable  will  not  preclude  the  put- 

excluded         ...  •       . 

because  ting  in  evidence  the  confessions  of  a  party,  made  out 
could  be      of  couit,  even  though  he  be  in  court,  open  to  examina- 

examined.     ^^^^^  ^^  ^^x^  ^j^^  ^.j^^^  ^^^  offered.^ 

§  686.  A  confession,  if  there  be  independent  proof  of  the  cor- 
Maj  prove  P'^  delicti^  we  have  elsewhere  seen,^  may  prove  mar- 
inamage.  ^Jage  ;  *  and  an  admission  of  a  party  that  he  had  been 
married  according  to  the  laws  of  a  foreign  country  may  render 
it  unnecessary,  if  the  confession  be  corroborated,  to  prove  that 
the  marriage  had  been  celebrated  according  to  the  laws  of  that 
country.* 

§  687.  It  is  settled,  however,  that  an  admission,  whether  under 
^  ^    ^       oath  on  an  examination,  or  otherwise,  is  not  admissible 

B*!*  not  ,  «      T     .  t 

record         to  prove  rccord  facts.^     It  is  at  the  same  time  compe- 
tent to  show  by  admissions  the  consequences  of  facts 
provable  by  record.     Thus  a  witness  can  be  asked  whether  he 
has  not  been  in  prison  J 

1  1  Rus8.  on  Cr.  218,  n.,  relying  on        •  Supra,  §§  170-2;  Whart  on  Ev. 

Slatterie  v.  Pooley,  6  M.  &  W.  669.  §  83. 

See  fully  Whart.  on  Ev.  §  1091,  for        ^  See  Com.  v.  Jackson,   11  Bush, 

the  authorities  in  civil  relations.     In  679. 

R.  V.  Walsh,  1  Den.  C.  C.  199,  this        ^  R.  v.  Newton,  2  M.  &  Roh.  503, 

rule  is  recognized.  per  Wightman  and  Cresswell,  J  J. ;  1 

s  Supra,  §§  360,  429,  433  ;  Clark  v.  C.  &  R.  164,    S.  C,  nom.  R.  v.  Sim- 

Hougham,  2  B.  &  C.  149 ;  Woolray  v.  monsto.    But  see  R.  v.  Flaherty,  2  C. 

Rowe,  1  Ad.  &  El.  114;   Brubacker  &  K.  782;  and  supra,  §  172. 
V.  Taylor,  76  Penn.  St.  88;  Mason  v.        «  Supra,   §§  153,  179;  Whart.  on 

Foulson,  43  Md.  162.  Ev.  §§  68,  64,  541,  991. 

f  Supra,  §  474. 
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GHAP.  XIII.]      HOW  CONFESSIONS  ABE  TO  BE  CONSTBUED.        [§  688. 
X.  HOW   CONFESSIONS  ABE  TO   BE   CONSTRUED. 

§  688.  The  admission  by  the  defendant  of  a  fact  disadvan- 
tageous to  himself  will  not  be  received,  without  receiv-  whole  con- 
ing at  the  same  time,  when  part  of  the  same  conversar  ^Jt  be 
tion  or  document,  his  contemporaneous  declaration  of  a  pro^«d. 
fact  favorable  to  him,  not  merely  as  evidence  that  he  made  such 
assertion,  but  as  evidence  of  the  matter  thus  alleged  by  him  in 
his  discharge.^  The  whole  relevant  context  is  in  such  case  to  be 
left  to  the  jury,  who  are  to  say  whether  the  facts  asserted  by  the 
defendant  in  his  favor  are  true.^ 

A  confession,  however,  is  not  excluded  by  the  fact  that  it 

^  Supra,  §  627  ;  R.  v.  Clewes,  4  C.  glosses  which  would  meet  what  he 
&  P.  221 ;  R.  V.  Jones,  2  C.  &  P.  629;  well  knew  would  be  the  pinch  of  the 
R.  V,  Higgins,  S  C.  &  P.  60S ;  Mc-  case.  No  counsel  was  Uien  allowed 
Cullochv.  State,  48  Ind.  109;  Cham-  to  the  prisoner;  and  the  fraud  was 
hers  v.  State,  26  Ala.  59 ;  Frank  either  not  detected,  or  if  observed,  the 
r.  State,  27  Ala.  37;  Haiston  v.  attempt  to  expose  it  was  bluffed  off  by 
Hixen,  3  Sneed,  691 ;  State  v.  Phil-  the  coarse  and  bullying  tone  Coke 
lips,  24  Mo.  476 ;  State  v.  Branstetter,  could  so  well  assume.  But  the  papers 
65  Mo.  149 ;  State  v,  Napier,  65  Mo.  themselves  survive,  and  incorporate 
462;  Massey  V.  State,  1  Tex.  Ap.  563;  the  original  confession,  with  Sir  E. 
and  see  the  Queen's  case,  2  B.  &  B.  Coke's  marginal  notes,  erasures,  and 
294.  So,  however,  did  not  act  Sir  E.  interlineations.  The  reports  in  the 
Coke,  whatever  he  may  have  thought.  State  Trials  follow  the  papers  as 
Among  the  many  stains  which  recent  amended,  and  it  was  on  them  the  con- 
developments  have  cast  on  the  mem-  vie  tion  s  took  place.  The  originals 
ory  of  that  profound  jurist,  but  most  are  now  exhibited  by  Mr.  Amos,  to 
arbitrary  judge,  the  blackest  is  that  show  how  different  the  confession  was, 
which  has  been  brought  to  public  no-  as  actually  given,  from  what  it  was 
tice  by  the  researches  of  Mr.  Amos,  when  Coke  procured  by  it  a  conviction, 
in  that  very  curious  book,  <*  The  Great  Great  Oyer,  &c.  208,  224, 342,  346. 
Oyer  of  Poisoning;  the  Trial  of  the  «  Whart.  on  Ev.  §§  1108-9;  Smith 
Earl  of  Somerset,  for  the  Poisoning  of  v.  Blandy,  R.  &  M.  (N.  P.)  258;  R. 
Sir  Thomas  Overbury :  London,  1846."  v.  Higgins,  3  C.  &  P.  603 ;  R.  v,  Clewes, 
Mr.  Amos  places  it  beyond  all  doubt  4  C.  &  P.  221 ;  Resp.  v.  M*Carty,  2 
that  Coke,  when  prosecuting  officer  Dall.  86 ;  Brown's  case,  9  Leigh,  633 ; 
for  the  crown,  superintended  in  person  Blackburn  t).  State,  23  Oh.  St.  146; 
the  examination  of  prisoners;  applied  Eiland  v.  State,  52  Ala.  322;  Bower 
the  most  inhuman  and  indecent  influ-  v.  State,  5  Mo.  364;  Green  r.  State, 
ences  to  extort  confessions;  and  then,  13  Mo.  382;  Young  v.  State,  2  Yerg. 
when  the  confession  was  got,  altered  292;  Crawford  v.  State,  4  Cold.  190; 
it  to  suit  his  own  purposes,  striking  State  v.  Worthington,  64  N.  C.  594 ; 
out  qualifications,  and  even  working  Griswold  v.  State,  24  Wis.  144 ;  Brown 
with  his    own    hand    into   the    text  v.  State,  8  Tex.  Ap.  139. 
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§  689.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  XIII. 

is  part  of  a  conYersation  the  rest  of  which  the  witness  did  not 
hear.^ 

Only  the  relevant  parts  of  the  context  are  to  be  received.^ 

That  these  rules  are  applicable  to  written  admissions  is  shown 
in  another  work.^ 

A  letter,  we  may  add,  can  be  put  in  evidence  without  that  to 
which  it  is  a  reply,  though  if  an  entire  correspondence  be  offered, 
it  is  to  be  given  complete.^  Nor  can  a  letter  found  on  a  party's 
person,  or  addressed  to  him,  be  admitted,  without  showing  that 
he  answered  it,  or  invited  it,  or  in  some  way  acquiesced  in  its 
contents.^ 

The  accuracy  requisite  in  the  reproduction,  by  a  witness,  of 
oral  statements  of  another,  has  been  already  considered.®  It 
would  be  absurd  to  require  an  exact  recital  of  the  words  used  by 
the  party  whose  statement  is  testified  to.  It  is  enough  if  the 
substance  be  given.  But  a  mere  vague  impression  of  what  the 
defendant  said  will  not  be  enough.^ 

XI.    HOW  ADMISSIBILITY  OF  CONFESSIONS  IS  TO  BE  DETERMINED. 

§  689.  It  is  the  province  of  the  court,  and  not  of  the  jury,  to 
Question  of  determine  whether  a  confession  be  made  with  that  de- 
fty^il'for'^"  S^®®  ^'  freedom  which  is  necessary  to  make  it  admissi- 
the  court,  ble  evidence.®  And  when  there  is  a  general  objection 
that  the  confessions  were  made  under  threats,  the  court  may  in- 
quire what  these  threats  were,  so  as  to  ascertain  their  sufficiency 
in  law  to  exclude  the  confessions.^     The  mode  of  conducting 

1  Com.  V,  Pitsinger,  110  Mass.  101.  Hector  v.  State,  2  Mo.  135;  fioyd  ». 

^  Garrard  r.  Sute,  50  Miss.  147.  State,  2  Humph.  89;  Simon  v.  State, 

*  See  for  cases  Whart.  on  Ev.  §  5  Fla.  285;  Brister  v.  State,  26  Ala. 
1103.  107;  Meinaka  v.  State,    55  Ala.  47; 

*  Ibid.  Whaley  v.  State,  11  6a.  125;  Clarke 
^  Supra,  §  682  ;  Com.  v,  Eastman,     v.  State,  35  6a.  75;  State  v.  6arTev, 

1  Cush.  189.  28  La.  An.  925 ;  Carter  v.  State,  37 

^  Supra,  §  231.  Tex.  362 ;  Powell  v.  State,  44  TeJt. 

V  Berry  v.  Com.  10  Bush,  15.  63;  Runnels  v*  State,  28  Ark.  121; 

8  R.  t;.  Gould,  9  C.  &  P.  364;  State  Wallace  i^.  State,  28  Ark.  531.   When, 

f.  Squires,  48  N.  H.  364;    Com.  v.  after  the  case  is  closed,  there  is  a  coo- 

Harman,  4  Barr,  269;  Fife  v.  Com.  flict  of  fact  as  to  whether  the  confes- 

29  Penn.  St.  429;  Nicholson  v.  State,  sions  were  volantary,  the  question  may 

28  Md.  140;  Thompson  v.  Com.  20  be  argued  to  the  jury.     6arrard  v. 

6rat.  724;  Young  v.  Com.   8  Bush,  State,  50  Miss.  147.    Supra,  §  626. 

366;  State  v.  Fidment,  85  Iowa,  541;  •  Whaley  v.  State,    11    6a.   125; 

552  Washington  v.  State,  53  Ala.  29. 


CHAP.  Xm.]  CONFESSIONS :  PBAOTICE  AS  TO.  [§  689. 

such  examination  is  at  the  discretion  of  the  court.^  And  when 
the  defendant  objects  to  an  alleged  confession  on  the  ground  that 
it  was  induced  by  offers  of  favor  made  to  him  by  the  officer  who 
arrested  him  and  had  him  in  custody,  and  the  officer  is  called  by 
the  prosecution  and  denies  that  he  made  such  offers  of  favor,  and 
the  defendant  then  offers  evidence  to  prove  that  he  did,  it  is  the 
duty  of  the  judge  to  hear  such  evidence  before  admitting  the 
confession.^ 

I£  the  confession  is  on  its  face  voluntary,  the  burden  is  on  the 
defendant  to  show  it  to  be  incompetent.^  If  a  confession  be  re- 
ceived in  evidence,  it  not  appearing  that  any  inducement  had 
been  held  out,  but,  at  a  later  period  of  the  trial,  it  appears  that 
such  an  inducement  was  held  out  before  the  making  of  the  con- 
fession as  would  render  it  inadmissible,  the  judge  will  order  the 
jury  to  disregard  it,  or  will  strike  the  evidence  of  the  confession 
out  of  his  notes,  and  if  there  be  no  other  proof  of  guilt  direct 
an  acquittal.^  But  to  justify  this  course  the  evidence  should  be 
such  as  would  have  excluded  the  confession  if  offered  in  time.* 
Ordinarily  the  testimony  of  the  defendant,  to  show  improper 
influence,  should  be  offered  and  received  before  the  confession  is 
admitted.^  But  in  cases  of  surprise  the  court  will  permit  the 
statement  of  the  alleged  confession  to  be  interrupted  for  the  pur- 
pose of  showing  aliunde  that  it  was  improperly  extorted.^ 

^  Com.  t*.  Morrell,  99  Mass.  542.  140  ;  Barnes  ir.  Sute,  86  Tex.  856. 

*  Com.  V.  Culver,  126  Mass.  464.  Supra,  §  672. 

**  It  is  the  duty  of  the  court,  before  *  Rufer  v.  State,  25  Oh.    St.  464  ; 

receiving  the  evidence,  to  examine  though  see  Nicholson  v.  State,  28  Md. 

whether  influences  brought  to  bear  on  140. 

the  defendant  were  such  as  to  convey  ^  Berry  v.  State,  10  6a.  511;  Earp 

tohis  mind  an  intimation  that  it  would  v.   State,  55  6a.  186;  Cain  t\  State, 

be  better  for  him  to  confess  that  he  18  Tex.  887. 

committed  the  crime,  or  worse  for  him  *  Woodford  v.   People,  62  N.  Y. 

if  he  did  not;  and  in  this  way  to  in-  117. 

duce  a  false  confession."    R.  v.  6ar-  *  Com.  v.  Culver,  126  Mass.  464. 

ner,  2  C.  &  K.  920;  S.  C,  1  Den.  C.  ^  Com.  v,  Harman,  4  Barr,    269; 

C.  329;  Nichobon  v.  State,  28  Md.  Serpentine  v.  State,  1  How.  (Miss.) 

256. 
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§  691.] 


EVIDENCE  IN  GBIMINAL  GASES. 


[chap.  xra. 


XII.   SELF-SERVING  DECLARATIONS. 

§  690.  Declarations  made  by  a  defendant  in  his  own  favor 
Self  aery-  unless  part  of  the  res  gestae^  or  of  a  confession  offered 
SfioiMin^  by  tl^®  prosecution,  are  not  admissible  for  the  defence.^ 
for"dT****  -S?wi?w«  idoneus  testis  in  re  sua  intelligitur?  Hence 
fence.  comes  the  maxim,  Seriptura  pro  scribente  nihil  probat? 
Nor  is  the  result  changed  by  the  statutes  enabling  a  party  to  be 
called  as  a  witness  in  his  own  behalf.  That  which  he  cpuld 
prove  by  his  sworn  statements  he  is  not  permitted  to  prove  by 
statements  which  are  unsworn.  In  any  view,  therefore,  the 
extra-judicial  self-serving  declarations  of  a  party  are  inadmis- 
sible for  him,  with  the  exceptions  hereafter  stated,  as  evidence 
to  prove  his  case.^ 

§  691.  It  is  otherwise  when  such  declarations  are  part  of  the 
Otherwise  Tes  gestae.^  It  is  not,  however,  necessary  that  such 
S  the^jf  declarations,  to  be  part  of  the  res  gestae^  should  be 
gtttat.        precisely  concurrent  with  the   act   under   trial ;  it  is 


1  State  V.  Scott,  I  Hawks,  24; 
Bland  v.  Sute,  2  Ind.  608;  State  v. 
Jackson,  17  Mo.  544 ;  Golden  ».  State, 
19  Ark.  590;  Tipper  v.  Com.  1  Mete. 
(Ky.)  6;  State  v.  Wisdom,  8  Porter, 
511;  Campbell  «.  State,  23  Ala.  44; 
Corbett  v.  State,  31  Ala,  329 ;  Hall  v. 
State,  40  Ala.  698 ;  Birdsong  v.  State, 
47  Ala.  68;  Newcomb  ».  State,  87 
Mifls.  883;  People  v.  Wyman,  15  Miss. 
70;  Riggs  V,  State,  6  Cold.  517.  See 
§§  262  et  seq. 

«  L.  10.  D.  xxii.  5. 

•  See  more  fully  Whart.  on  Ev.  §§ 
170,  265,  1101. 

*  Handly  r.  Call,  80  Me.  9 ;  Bus- 
well  V,  Davis,  10  N.  H.  418;  Judd  v. 
Brentwood,  46  N.  H.  480;  Jacobs  ». 
Whitcomb,  10  Cush.  255;  Nourse  r. 
Nourse,  116  Mass.  101;  Com.  v,  Stur- 
tivant,  117  Mass.  122;  North  Ston- 
ington  V.  Stonington,  31  Conn.  412; 
Downs  i;.  R.  R.  47  N.  Y.  88;  Graham 
V,  Hollinger,  46  Penn.  St.  55 ;  Mur- 
ray a.  Cone,  26  Iowa,  276 ;  Hogsett  r. 
Ellis,  17  Mich.  851;  White  v.  Green, 
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5  Jones  (N.  C),  47;  Gordon  r. 
Clapp,  88  Ala.  357;  Marx  v.  Bell,  48 
Ala.  497;  Ray  v.  State,  50  Ala.  104; 
Heard  v.  McKee,  26  Ga.  332;  Bowie 
V,  Maddox,  29  Ga.  285;  Hall  v.  State, 
48  Ga.  607 ;  Tucker  v.  Hood,  2  Bush, 
85;  Darrett  v.  Donnelly,  88  Mo.  492; 
State  V,  Brown,  64  Mo.  867;  Rice  r. 
Cunningham,  29  Cal.  492. 

*  Com.  V.  Rowe,  105  Mass.  590. 
See  R.  V.  Crowhurst,  1  C.  &  E.  870; 
R.  V.  Smith,  2  C.  &  E.  207  ;  Milne  v, 
LfCisler,  7  H.  &  N.  786  ;  Green  v.  Be- 
dell, 48  N.  H.  546  ;  Blake  v.  Damon, 
108  Mass.  199 ;  Beard slee  v.  Richard- 
son, 11  Wend.  25;  Tomkins  v.  Salt- 
marsh,  14  S.  &  R.  275 ;  Louden  v. 
Blythe,  16  Penn.  St.  532;  Potts  v. 
Everhardt,  26  Penn.  St.  498;  Little 
v.  Com.  25  Grat.  921 ;  Purkiss  v.  Ben- 
son, 28  Mich.  588;  State  v,  Abbott, 
8  W.  Va.  741 ;  O'Shields  v.  State,  55 
Ga.  696;  Fhmders  v,  Maynard,  58 
Ga.  56;  Head  v.  State,  44  Miss.  781 ; 
Colquitt  V.  State,  34  Tex.  550 ;  Talia- 
ferro V,  State,  40  Tex.  522 ;  Maddox 


CHAP.  XIU.J 


SELF-SEBVING  DECLARATIONS. 


[§  692. 


enough  if  they  spring  from  it,  and  are  made  under  circumstances 
which  preclude  the  idea  of  design.^  The  test  is,  were  the  decla 
rations  the  facts  talking  through  the  party,  or  the  party's  talk 
about  the  facts.  Instinctiveness  is  the  requisite,  and  when  this 
obtains,  the  declarations  are  admissible.^  Hence  a  defendant's 
explanations,  immediately  upon  stolen  goods  being  found  in  his 
possession,  are  admissible,^  and  so  are  the  defendant's  utterances 
coincidently  with  the  commission  of  the  offence  charged.^  But 
when  the  declarations  are  distinguishable  in  point  of  time,  and 
are  open  to  the  suspicion  of  being  part  of  the  defendant's  plan 
of  defence,  they  must  be  ruled  out.^  Thus,  on  an  indictment 
against  a  prisoner  for  having  in  his  possession  coining  tools, 
with  intent  to  use  them,  he  cannot  giye  in  evidence  his  declsr 
rations  to  an  artificer,  at  the  time  he  employed  him  to  make 
such  instruments,  as  to  the  purpose  for  which  he  wished  them 
made.^  Where  also  a  defendatit,  in  conversation  with  a  witness, 
admitted  the  existence  of  a  particular  fact  which  tended  strongly 
to  establish  his  guilt,  but  coupled  it  with  an  explanation  which,  if 
true,  would  exculpate  him,  it  was  held  that  the  accused  could  not 
show  that  he  had  at  other  times  made  the  same  statement  and 
explanation  to  othersJ  So  one  indicted  for  murder  cannot  give 
in  evidence  his  own  conversations,  had  after  going  half  a  mile 
from  the  place  of  murder,  when  he  has  had  time  to  collect  him-( 
self  to  make  out  his  case.^  And  so  where  a  defendant^  indicted 
for  murder,  was  met  after  the  transaction  at  some  distance  from 
the  scene  with  blood  on  his  hands,  it  was  held  that  his  declara- 
tions at  the  time  to  account  for  the  blood  on  his  hands,  and  other 
suspicious  circumstances,  were  not  admissible ;  ^  and  this,  though 
there  was  no  person  present  when  the  homicide  was  committed.^^ 
§  692.  A  party  may  in  certain  cases  show  by  his  own  contem- 


\ 


V.  State,  41  Tex.  205;  State  v.  Gar- 
rand,  5  Oregon,  216.  Supra,  §  268, 
264. 

^  State  V,  Vincent,  24  Iowa,  570; 
People  V.  Vernon,  85  Cal.  49;  State 
V.  Patterson,  68  N.  C.  520;  and  see 
cases  cited  supra,  §  264. 

*  See  supra,  §§  262-8. 

*  Infra,  §  761;  R.  v.  Smith,  2  C.  & 


K.  207;  Com.  v.  Millard,  1  Mass.  6 ; 
State  V,  Jones,  8  Dev.  &  B.  122. 

*  Supra,  §§  262-8. 

^  State  V.  firown,  64  Mo.  867.    See 
supra,  §  268. 
«  Com.  V.  Kent,  6  Met  §  221. 
^  Earhart's  case,  9  Leigh,  671. 
'  Gardner  v.  People,  8  Scam.  88. 

*  Scaggs  V.  State,  8  Sm.  &  M.  722. 
^^  filand  v.  SUte,  2  Ind.  608. 
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§  695.]  EVIDENCE  IN  GBIHINAL  CASES.  [CHAP.  XUI. 

poraneons  statements,  that  he  was  acting  at  the  particular  mo- 
Coincident  ment,  not  illegally,  bat  under  the  direction  of  the  law. 
tionTiid-  Thus  it  was  ruled  that  an  officer  indicted  as  an  acces- 
^H)ie^to  g|y^  ^  ^  burglary  may,  for  the  purpose  of  explaining 
thoritj.  his  frequent  intercourse  with  those  indicted  as  princi- 
pals, and  to  prove  his  own  diligence  and  fidelity  in  pursuing 
them,  give  in  evidence  the  conversations  between  himself  and 
another  officer  as  to  the  best  means  of  gaining  their  confidence 
and  thereby  bringing  them  to  justice,  and  also  the  information 
received  by  him  in  answer  to  inquiries  made  of  persons  whom  he 
met  while  in  pursuit  of  the  burglars.^ 

§  693.  Another  exception  to  the  rule  that  self-eerving  declara- 
And  80  as  tions  are  inadmissible  is  to  be  found  in  the  reception, 
^^Jjj^  ^'  under  the  limitations  already  noticed,  of  a  party's  dec- 
°^^'         larations  as  to  his  physical  or  mental  condition,  when 


such  are  in  controversy .* 

§  694.  When  a  defendant's  statements  in  his  own  behalf  are 
Weight  of  admissible,  their  weight  is  for  the  jury,^  and  they  can 
lor  jury,      j^^  disproved  by  the  prosecution.* 

Xm.   AGENTS. 

§  695.  When  the  relation  of  principal  and  agent  in  a  partic- 
Admis-  alar  transaction  is  established,  the  agent's  admissions 
agent  re-  ^^J  ^^  imputed  to  the  principal,^  if  his  agency  extends 
ceivabie.  iq  making  such  admissions.  Hence  the  declarations 
of  a  messenger  sent  to  a  third  party  by  the  prisoner,  if  made 
with  reference  to  the  object  of  the  mission,  are  admissible  in 
evidence  against  him,  where  the  evidence  shows  they  were  made 
by  his  authority.^     But  it  should  be  remembered  that  before  the 

^  Com.  V.  Robinson,  1  Gray,  555.  The  statements  as  well  as  the  con- 
See  supra,  §  274.  dact  of  an  agent,  during  the  perform- 
^  Supra,  §§  271-4.  anoe  of  a  tort,  are  imputable  to  the 

*  Tipton  V.  State,  Peck  (Tenn.),  principal,  as  part  of  the  res  gestae^ 
808;  Conner  v,  Stat«,  84  Tez.  659.  whenever  the  tort  itself  is  so  imputa- 

^  R.  V.  Jones,  2  C.  &  P.  620.  ble.    Thus  the  admission  of  the  cap> 

*  Whart.  on  Et.  §  1170;  Cliquot's  tain  of  a  steamer,  as  to  damage  to 
Champagne,  8  Wall.  114;  Com.  r.  crops  on  shore  by  fire  from  the 
Boott,  Thach.  C.  C.  890;  State  v.  steamer,  made  while  she  was  running 
Taylor,  8  Brer.  248.  under  his  command,  and  at  the  time 

*  Browning  v.  State,  SS  Miss.  48.  the  fire  was  communicated,  are  eyi- 
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admissions  of  the  agent  can  be  proved,  the  fact  of  agency  should 
first  be  established  aliunde.^  And  it  has  been  questioned  whether 
the  admissions  of  an  agent,  not  a  co-conspirator,  unless  part  of 
the  res  gestae^  can  be  put  in  evidence  if  the  agent  himself  could 
be  called  to  substantiate  the  facts  admitted.^ 

§  696.  It  has  been  argued  that,  to  impute  the  agent's  act  to  the 

dence  against  the  owners  who  em-  tality  of  an  agent,  then  it  becomes 

ployed  him  ;  Gerke  v.  Steam  Nav.  Co.  necessary  to  prove  the  acta  of  the 

9  Cal.  251;  and  so  of  the  admissions  agent;  and,  in  some  cases,  as  where 

of  a  captain  of  a  vessel  at  the  time  the  agent  is  dead,  the  agent's  admis- 

of  carrying  off  a  slave;  Price  v.  Thorn-  sion  is  the  best  evidence  of  those  acta 

ton,  10  Mo.  185;  and  of  the  declara-  which  can  be  produced.     Thus,  on 

tions  of  the  servants  of  a  railroad  the  impeachment  of  Lord  Melville  by 

company  at  the  time  of  a  collision;  the  House  of  Lords,  it  was  decided 

Toledo  R.  R.  v,  Groddard,  25  Ind.  that  a  receipt  given  in  the  regular 

185  ;   and  of  the  admissions  of  the  and  official  form  by  Mr.  Douglas,  who 

servant  of  a  common  carrier  during  was  proved  to  have  been  appointed 

the  period  of  the  carrying,  if  such  by  Lord  Melville  to  be  his  attorney  to 

admissions  are  not    narratives  of  a  transact  the  business  of  his  office  as 

past  act.    Packet  Co.  v.  Clough,  20  treasurer  of  the  navy,  and  to  receive 

Wall.  528 ;  Burnside  o.  R.  R.  47  N.  all  necessary  sums  of  money,  and  to 

H.  554.    But  if  made  after  there  has  give  receipts  for  the  same,  and  who 

been  an  interval  giving  time  for  reflec-  was  dead,  was  admissible  in  evidence 

tion,  then,  unless  the  agent  be  empow-  against  Lord  Melville,  to  establish  the 

ered  to  speak  for  the  company  at  such  single  fact,  that  a  person  appointed 

time,  statements  of  the  agent,  explain-  by  him  as  his  paymaster  did  receive 

ing  or  even  admitting  the  act,  cannot  from  the  exchequer  a  certain  sum  of 

be  received,  though  he  continues  in  money  in  the  ordinary  course  of  busi- 

the  principal's  employment.  ness.    29  How.  St.    Tr.  746.    Had, 

^  Wharu  on  £v.  §  1188;  U.  S.  v.  however,  Mr.  Douglas  been  alive  at 

Morrow,  4  Wash.  C.  C.  788;  Lambert  the  time,  there  can  be  no  doubt  that 

V,  People,  76  N.  Y.  220.  he  must  have  been  called;  and  that 

*  *^  An  admission  by  the  party  him-  he  might  have  been  called  to  prove 

self  is  in  all  cases  the  best  evidence  the  receipt  of  the  money  would  prob- 

which  can  be  produced,  and  super-  ably  not  have  been  questioned.    This 

sedes    the    necessity  of    all   further  case  does  not,  therefore,  as  sometimes 

proof ;  and  in  civil  cases  the  rule  is  appears  to  have  been  thought,  in  any 

carried  still  further,  for  the  admission  way  touch  upon  the  rule  that  the  ad- 

of  an  agent  made  in  the  course  of  his  mission  of  an  agent  does  not  bind  his 

employment,  and  in  accordance  with  principal  in  criminal  cases,  but  merely 

his  duty,  is  as  binding  upon  the  prin-  shows  that,   where  the  acts  of   the 

cipal  as  an  admission  made  by  him-  agent  have  to  be  proved,  those  acts 

self.     But  this  has  never  been  ex-  may  be  proved  in  the  usual  way." 

tended  to  criminal  cases.    Where  a  Roscoe*s  Cr.  £v.  8th  ed.  52.     See  as 

party  is  charged  with  the  commission  to  agency  R.  v.  Cooper,  L.  R.  1  Q.  B. 

of  an  offence  through  the  instrumen-  D.  19;  quoted  supra,  §  682. 

667 


§  697.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  Xni. 

principal,  a  criminal  design  mast  be  brought  home  to  the  pri.n- 
Wrongful  cipal.^  But  proof  that  a  guilty  intent  existed  on  the 
i«eot  not  V^^^  ^^  ^^®  principal  cannot  be  necessary  in  cases  where 
wiSottt***  the  principal  (g.  g.  a  corporation)  is  indicted  for  negli- 
proof  of  gence,  and  the  acts  or  declarations  of  the  negligent  agent 
design  in  are  offered  to  prove  the  negligence.' 
pnncipa .  ^^  have  already  seen  that  an  allegation  that  an  act 
was  done  by  a  principal  may  be  sustained  by  proof  that  it  was 
done  by  an  agent.^ 

§  697.  In  another  volume  ^  will  be  found  a  discussion  of  the 
So  of  ad-  ^^ases  in  which  irregularities  are  held  curable  by  waiver  ; 
missions  of  and  in  most  of  these  cases  it  will  be  found,  on  exam- 

attomeyor    .        .  ,  ,  . 

referee.^      luatiou,  that  the  waiver  was  by  attorney.    As  a  matter 

^  See  Cooper  v.  Slade,  6  H.  L.  C.  746.  recognized.     The  Queen's  case,  2  B. 

*^  The  act  of  the  agent  or  servant,"  &  B.  802,  806-9.     The  rule  thus  gen- 
says  Mr.  Taylor,  commenting  on  this  eraUy  laid  down  is  open  to  an  appar- 
case,  '*  may  be  shown  in  evidence,  as  ent  exception  in  the  case  of  the  pro- 
proof  that  such  an  act  was  done;  for  prietor  of  a  newspaper,  who  is,  prima 
a  fact  must  be  established  by  the  same  facie y  criminally  responsible  for  any 
evidence,  whether  it  be  followed  by  a  libel  it  contains,  though  inserted  by- 
criminal  or  civil  consequence;  but  it  his  agent  or  servant  without  his  knowl- 
18  a  totally  different  question,  in  the  edge.     But  Lord  Tenterden   consid- 
consideration  of  criminal  as  distin-  ered  this  case  as  falling  strictly  within 
guished  from  civil  justice,  how  the  the  principle  of  the  rule;  for  '  surely,' 
principal  may  be  affected  by  the  fact,  said  he,  *  a  person  who  derives  profit 
when  so  established.    For  though  the  from,  and  furnishes  means  for  carry- 
wrongful  or  fraudulent    act    of    the  ing  on,  the  concern,  and  intrusts  the 
agent  may  involve  his  principal  civ-  conduct  of  the   publication    to    one 
illy  (Taylor's  £v.  §  827,  citing  Bar-  whom  he  selects,  and  in  whom  he  con- 
wick  17.  Eng.  Jt.  Stock  Bk.  2  L.  R.  fides,  may  be  said  to  cause  to  be  pub- 
Ex.  259,  per  Ex.  Ch.;  86  L.  J.  Ex.  lished    what    actually  appears,    and 
174,  S.  C.;  Froudfoot  v,  Montefiore,  ought  to  be  answerable,  though  you 
2  L.  R.  Q.  B.  511;  8  B.  &  S.  510,  S.  cannot  show  that  he  was  individually 
C.),  it  cannot  convict  him  of  a  crime,  concerned  in  the  particular  publica- 
uniess  further  proof  be  given  that  the  tion.'   R.  v.  Gntch,  M.  &  M.  438,  487. 
principal  has  directed,  or,  at  least,  Yet  even  here  the  defendant    may 
assented  to  such  act.     Ld.  Melville's  prove,  if  he  can,  that  the  publication 
case,  29  How.  St.  Tr.  764 ;  the  Queen's  was  made  by  his  servant  vrithout  his 
case,  2  B.  &  B.  806,  807.     Where  it  authority,  consent,  or  knowledge,  and 
was  proposed  to  show  that  an  agent  that  it  did  not  arise  from  want  of  due 
of  the  prosecutor,  not  called  as  a  wit-  care  or  caution  on  his  part."     6  &  7 
ness,  had  offered  a  bribe  to  a  witness,  Vict.  c.  96,  s.  7. 
who  also  was  not  called,  the  evidence  ^  Whart.  on  Ev.  §  1174. 
was  held  inadmissible;    tliough    the  '  Supra,  §  102. 
general  doctrine,  as  above  stated,  was  ^  Whart.  on  Ev.  §  1190. 

568  •  Whart;  Cr.  PI.  &  Pr.  §  788. 
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[§  698. 


of  practice,  subject  to  exceptions  in  those  cases  in  which  a  de- 
fendant is  required  to  plead  or  otherwise  answer  in  person,  an 
attorney,  by  admissions  made  during  the  trial  of  a  case,  or  in 
correspondence  relating  to  such  trial,  may  bind  his  client,  in 
criminal  as  well  as  in  civil  issues ;  and  such  admissions,  part  of 
a  mutual  plan  for  the  trial  of  the  case,  are  irrevocable  by  the 
client,  except  in  cases  of  fraud  or  of  gross  mistake.^ 

The  admissions  of  a  referee  are  to  be  in  like  manner  limited. 
Thus,  when  the  president  of  an  insurance  company  refers  an 
inquirer  to  a  third  person,  who  he  said  was  book-keeper  and 
chief  man,  for  information,  this  does  not  make  admissible  against 
the  president,  on  an  indictment  against  him,  statements  made 
in  his  absence  by  the  book-keeper  as  to  the  assets  of  the  com- 
pany.2 

XIV.   CO-CONSPIRATORS. 

§  698.  In  cases  of  crimes  perpetrated  by  several  persons,  when 
once  the  conspiracy  or  combination  is  established,  the   DecUra- 
act  or  declaration  of  one  conspirator,  or  accomplice,  in  **9°*  jf  **^" 
the  prosecution  of  the  enterprise,  is  considered  the  act  agunst 
or  declaration  of  all,  and  therefore  imputable  to  all. 
All  are  deemed  to  assent  to,  or  command,  what  is  said  or  done 
by  any  one  in  furtherance  of  the  common  object.^   A  foundation, 


1  Whart.  on  Ev.  §  1184. 

*  Lambert  v.  People,  6  Abb.  New 
Cas.  181;  S.  C,  76  N.  Y.  220. 

•  R.  V.  Kerrigan,  9  Cox  C.  C.  441 ; 
U.  S.  V,  Gooding,  12  Wheat,  469;  U. 
S.  V.  Hinman,  1  fiald.  232;  U.  S.  v. 
McKee,  3  Dill.  646;  Lincoln  v.  Claflin, 
i  Wall.  132;  Jacobs  v.  Shorejr,  48  N. 
H.  100;  State  v.  Larkin,  49  N.  H. 
139;  Jenne  v.  Josljn,  41  Vt.  478; 
Bridge  v,  £ggleston,  14  Mass.  250; 
Wiggins  V.  Day,  9  Gray,  97;  State 
r.  Grady,  34  Conn.  118;  Waterbury 
v.  Sturdevant,  18  Wend.  353;  Dart 
V.  Walker,  8  Daly,  138  ;  Scott  v. 
Baker,  37  Penn.  St.  830  ;  McCabe 
9.  Barns,  66  Penn.  St.  356;  Kehoe 
V.  Com.  86  Penn.  St.  127  ;  Duffy 
V.  Com.  S.  C.  Penn.  1878 ;  Donelly 
V.  Com.  Ibid. ;  Claytor  r.  Anthony,  6 


Rand,  285;  Martin  v.  Com.  2  Leigh, 
746;  State  v.  Poll,  1  Hawks,  442; 
State  V.  Greorge,  7  Ired.  821;  Malone 
V.  State,  8  Ga.  408;  Ellis  v.  Dempsey, 
4  W.  Va.  1 26 ;  Snyder  v.  Laframboise, 
Breese,  268;  Williams  v.  People,  64 
111.  425 ;  Williams  v.  State,  47  Ind. 
568;  People  v.  Pitcher,  15  Mich.  397; 
Miller  v.  Sweitzer,  22  Mich.  391  ; 
Raisler  v.  Springer,  38  Ala.  703  ; 
Mason  v.  State,  42  Ala.  532 ;  Blount 
V.  State,  49  Ala.  381 ;  Smith  v.  State, 
62  Ala.  407;  Browning  v.  State,  30 
Miss.  666 ;  Street  v.  State,  43  Miss. 
1 ;  Cornelius  v.  Com.  15  B.  Mon. 
539  ;  Harrison  r.  Wisdom,  7  Heisk. 
99;  Gray  o.  Nations,  1  Ark.  557; 
Glory  V.  State,  13  Ark.  236  ;  Fer- 
guson V,  State,  32  Ga.  658 ;  People 
V,  Trim,  39  Cal.  75 ;  People  i;.  Cotta, 
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however,  most  first  be  laid  aliuTtde^  by  proof  sufficient,  in  tbe 
opinion  of  tbe  court,  to  establish  primd  facie  the  fact  of  con- 
spiracy between  the  parties ;  the  question  of  such  conspiracy  be- 
ing ultimately  for  the  jury.' 

Such  conspiracy  being  proved  (which  is  usually  inductively 
from  circumstances),  the  declarations  of  one  co-conspirator,  in 
furtherance  of  the  common  design,  as  long  as  the  conspiracy 
continues,  are  admissible  against  his  associates,  though  made  in 
the  absence  of  the  latter.^      Thus  where  two  persons  are  proved 

49  Cal.   167;  People  v.  Estrada,  49  conspiracy  is  k  fact,  and  the  declara- 

Cal.  1 71 ;  Hightower  v.  SUte,  22  Tex.  tion  of  a  stranger  is  but  hearsay,  un- 

^^^*  sanctioned  by  either  of  the  two  great 

^  See  Com.  v,  Crowninshield,  10  tests  of  truth.    The  mere  assertion  of 

Pick.  497 ;  Com.  v.  Ingraham,  7  Gray,  a  stranger,  that  a  conspiracy  existed 

46  ;  Clawson  r.  State,  14  Oh.  St.  234;  amongst  others  to  which  he  was  not  a 

SUte  V,  Daubert,  42  Mo.  239 ;  Brown-  party,  would  clearly  be  Inadmissible ; 

ing  V.  State,  30  Miss.  656 ;  Jones  v.  and  although  the  person  making  the 

Com.  2  Duv.  654 ;  Hightower  p.  State,  assertion  confessed  that  he  was  a  party 

22  Tex.  605;  Myers  v.  State,  6  Tex.  to  it,  this,  on  principle  fully  estab- 

-^P*  ^-  lished,  would  not  make  the  assertion 

•  1  East  P.  C.  c.  2,  8.  87,  p.  96;  2  evidence  of  the  fact  against  strangers." 

Stark.  Ev.  326 ;  1  Phil.  Ev.  447,  cit-  s  stark.  Ev.  285.     And  this  doctrine 

ing  the  Queen's  case,  2  B.  &  B.  302;  has  been  recognized  by  Mr.  Serjeant 

2  Russ.  on  Cr.  697 ;  U.  S.  v.  Hartwell,  Russell,  2  Russ.  by  Greav.  697,  and 

3  Cliff.  221 ;  U.  S.  r.  McKee,  3  Dill,  by  Sir  J.  Stephen  in  Roscoe's  Cr.  Ev. 
546;  U.S.  t;.  Cole,  5  McLean  C.  C.  pp.  417-8.  As  to  admissibility  of  oc/* 
518 ;  American  Fur  Co.  w.  U.  S.  2  of  co-conspirators  see  Whart.  Crim. 
Pet  865 ;  Com.  v.  Brown,  14  Gray,  Law,  8th  ed.  §  1404. 

419;  Ormsby ».  People,  58  N.  Y.  472;  s  r.  „.  Stone,  6  T.  R.  528;  R.  ». 

State  V.  Nash,  7  Iowa,  847  ;  Hamilton  Kerrigan,  9  Cox  C.  C.  441 ;  Nudd  c. 

t7.  People,  29  Mich.   195  ;    State   v.  Burrows,  91  U.  S.  426 ;  U.  S.  v.  Hin- 

George,  7  Ired.  821 ;  Garrard  v.  State,  man,  1  Bald.  292 ;  U.  S.  v.  Gooding, 

50  Miss.  147;  State  v,  Ross,  29  Mo.  12  Wheat.  467;   U.  S.  r.   Graff,   14 

82;  Matthews  1;.  Stote,  6  Tex.  Ap.  Blatch.  881;  Lee  ».  Lamprey,  48  N.  H. 

23.  18;  Com.  r.  Crowninshield,  10  Pick. 

The  law  on  this  subject  was  thus  497;  Com.  r.  Waterman,   122  Mass. 

stated  by  Mr.  Starkie:  "  It  seems  that  43;  State  v.   Grady,  34  Conn.  18; 

mere  detached  declarations  and  con-  State  v.  Soper,  4  Shepley,  298 ;  Ap- 

fessions  of  persons  not  defendanto,  not  thorp  v,  Comstock,    2    Paige,  482  ; 

made  in  the  prosecution  ot"  the  object  Ormsby  v.    People,   58   N.  Y.  472  ; 

of  the  conspiracy,  are  not  evidence  Burns  ».  McCabe,  72  Penn.  Su  309 ; 

even  to  prove  the  existence  of  a  con-  Confer  f».  McNeal,  74  Penn.  St.  112; 

spiracy;  though  consultations  for  that  Clawson  v.  State,  14   Oh.  St.   284; 

purpose,  and  letters  written  in  prose-  People  v.  Pitcher,  15  Mich.  897;  Wil- 

cution  of  the  design,  even  if  not  sent,  Hams  w.  State,  54  111.  428  ;  Chicago 

are  admissible.      The  existence  of  a  R.  R.  ».  Collins,  56  UL  212;  Philpot 
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to  have  obtained  goods  by  false  pretences,  evidence  that  one  of 
them,  in  pursuit  of  the  common  aim,  made  the  false  pretences 
charged,  warrants  the  conviction  of  both.^  So  if  there  is  concert 
between  two  or  mor^  to  pass  counterfeit  notes,  or  any  concur- 
rent action  in  passing  them,  the  declaration  of  one  is  evidence 
against  the  other;  and  the  possession  of  counterfeit  notes  by 
one  is  possession  by  the  other.^  And  this  co-responsibility  holds 
good  without  regard  to  the  time  when  the  party  entered  the 
combination.  He  becomes  subsequently  responsible  for  every 
thing  which  may  be  done  or  said  by  any  one  of  the  others,  in 
furtherance  of  such  common  design.^  Thus,  on  an  indictment 
against  the  owner  of  a  ship  for  violation  of  the  statutes  against 
the  slave-trade,  evidence  of  the  declarations  of  the  master,  con- 
nected with  acts  in  furtherance  of  the  voyage,  and  within  the 
scope  of  his  authority,  as  agent  of  the  owner  in  the  conduct  of 
the  guilty  enterprise,  is  admissible  against  the  owner,  irrespective 
of  the  question  of  the  time  of  entrance  of  the  several  parties 
into  the  plot.* 

§  698  a.  As  it   sometimes  may  interfere  with  the  proper  de- 
velopment of  the  case  to  require  the  trial  to  begin  with  order  of 
proof  of  the  conspiracy,  in  such  case  the  prosecution  ^»^°w>n7- 

V.  Taylor,  75  HI.  809 ;  Jones  v.  State,  the  consummation  of  the  enterprise, 

64  Ind.  473  ;  Martin  r.  Com.  2  Leigh,  they  shoald  not  be  regarded."    Field, 

746;  State  v.  George,  8   Ired.  321;  J.,  Lincoln  v.  Claflin,  7  Wall.  138, 

Bryce  v.  Butler,  70  N.  C.  585 ;  Stew-  189. 

art  V.  State,  26  Ala.  44 ;  Bushnell  v.  ^  Com.  v.  Harley,  7  Met.  462. 

Bank,  20  La.  An.  464 ;  State  v.  Jack-  ^  V.  S.  v.  Hinman,  1  Bald.  292. 

son,  29  La.  An.  354 ;  State  v.  Clark,  '  R.  v,  Watson,  32  How.  St.  Tr.  7, 

32   Ark.   231  ;   State   v,   Adams,   20  per  Bayley,  J. ;  R.  v.  Brandreth,  32 

Kans.  311 ;  People  v.  Geiger,  49  Cal.  How.  St.  Tr.  857,  858;  R.  v.  Hardy, 

643.    That  the  admission  must  be  in  24  How.  St.  Tr.  451-453,  475;  R.  v. 

pursuance  of  the  common  design  see  Hunt,  3  B.  &  Aid.  566;  1  East  P.  C. 

People  r.  Martin,  47  Cal.  114.  97,   s.    38;    Nichols  v,   Dowding,    1 

**  The  declarations  of  each  defend-  Stark.  81 ;    American  Fur  Company 

ant,  relating  to  the  transaction  under  v.  U.  S.  2  Pet.  358,  365;  U.  S.  v.  Hin- 

consideration,  were  evidence  against  man,   1   Bald.    292 ;  Crowninshield's 

the  other,  though  made  in  the  latler^s  case,  10  Rck.  497;  Gardners.  People, 

absence,  if  the  two  were  engaged  at  3  Scam.  90 ;  State  v.  Haney,  2  Dev. 

the  time  in  the  furtherance  of  a  com-  &  Bat.  390;  Martin  v.  Com.  2  Leigh, 

mon  design  to  defraud  the  plainti£fs.  745;  Kirby  v.   State,   7   Yerg.   259; 

The  court  placed  their  admissibility  Frank  v.  State,  27  Ala.  38. 

on   that  ground,  and  instructed  the  *  U.  S.  v,  Gooding,  12  Wheat.  460. 
jury  that  if  they  were  made   after 
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may,  on  the  trial,  prove  the  declarations  and  acts  of  one  made 
and  done  in  the  absence  of  the  others,  before  proving  the  con- 
spiracy  between  the  defendants,  provided  proof  of  sach  conspir- 
acy is  afterwards  made.^ 

§  699.  When,  however,  the  common  enterprise  is  at  an  end, 
^  .  whether  by  accomplishment  or  abandonment,  no  one  of 
Bible  after     the  conspirators  is  permitted,  by  any  sabsequent  act  or 

the  con-  _,  .  i.i.  «»i-i  o      ▼▼• 

spiracy  is  declaration  of  his  own,  to  anect  the  others.^  His  con- 
fession, therefore,  subsequently  made,  even  though  by 
the  plea  of  guilty,  is  not  admissible  in  evidence,  as  such,  against 
any  but  himself.^  Even  the  most  solemn  admission  made  by 
him  after  the  conspiracy  is  at  an  end  is  not  evidence  against  his 
accomplices.^  Nor  can  the  flight  of  one  conspirator  after  such 
time  be  put  in  evidence  against  the  others ;  ^  and  what  one  of 
the  party  has  been  heard  to  say  at  a  time  other  than  that  of  the 
conspiracy,  as  to  the  share  which  the  others  had  in  the  execution 
of  the  common  design,  or  as  to  the  object  of  the  conspiracy,  can- 
not be  admitted  as  evidence  against  them.® 

1  WhartCrim.  Law,  8th  ed.§  1401;  2  Dav.  531;  Rafer  r.  State,  25  Oh. 

People  0.  Brotherton,  8  Cal.  444.    In  St.  464;  Spencer  v.  State,  31  Tex.  64; 

filoomer  v.  State,  48  Md.  321,  it  was  Ake  v.  State,  31  Tex.  416. 
held  that  this  mode  of   proceeding        *  R.  v.  Hearne,  4  C.  &  F.  215;  R. 

rests  in  the  discretion  of  the  judge,  v,  Fletcher,  4  C.  &  F.  250  ;   R.  r. 

and  in  seditions  or  other  political  con-  Hall,  Lew.  C.  C.  110;  R.  v,  Walkley, 

spiracles  is  seldom  permitted,  but  that  6  C.  &  F.  175;  Com.  r.  Ingraham,  7 

the  admission  of  such  testimony  is  not  Gray,  46 ;  Ormsby  v,  Feople,  53  N. 

error.  Y.  472;  Hook  v,  Boteler,  4  Har.  & 

>  1   Fhil.  &  Am.  on  Ev.  215,  n. ;  McH.  349;  Morrison  v.  State,  5  Ohio, 

Whart.on  £v.§  1206;  U.  S.  r.  White,  439;  State  v.  Arnold,  48  Iowa,  566; 

5  Cranch  C.  C.  38;  State  v.  Fike,  51  State  v.  Foil,  I  Hawks,  442  ;  Sute  v. 

N.  H.  105;  Sute  t;.  Westfall,49  Iowa,  Haney,  2  Dev.  &  Bat.  390;  State  v. 

328;  Lynes  v.   State,  36  Miss.  317 ;  Rawles,  65  N.  C.  334;  Kirby  v.  State, 

State  V.  Duncan,  64  Mo.  262;  Strady  7  Yerg.   259;  Jones  v.  Com.  2  Duv. 

t7.  State,  5  Cold.  300;  Clinton  v.  State,  554;   Lawson  v.  State,  20   Ala.  66; 

20  Ark.   216  ;    Feople  v.  Collins,  48  Feople  r.  Moore,  45  Cal.  19 ;  Fhillips 

Cal.  277;  Feople  v.  English,  55  Cal.  v.  State,  6  Tex.  Ap.  364. 
2L2.  ^  Feople  i;.  Stanley,  47  Cal.  112. 

»  R.  V.  Stone,  6  T.  R.  528;  R.  ».        «  1  Fhil.   Ev.  94;  R.  v.  Salter,  5 

Turner,  1  Mood.  C.  C.  347;  R.  v.  Ap-  Esp.  125;  2  Stark.   141;  R.  v.  Rob- 

pleby,  8  Stark.  33;  and  see  Melen  v.  erts,  1  Camp.   399;  State  v.  Foil,  1 

Andrews,  1  M.  &  M.  336,  per  Farke,  Hawks,  442;  State  v.  Haney,  2  Dev. 

J. ;  State  ».  Fuller,  89  Vt.  74 ;  Com.  &  Bat.  390  ;  Kirby  v.  Stote,  7  Yerg. 

V.  Thompson,  99  Mass.  444;  Hunter  259;  and  see  R.  v.  Hunt,  3  B.  &  Aid. 

r.  Com.  7  Grat.  641 ;  Hudson  v.  Com.  566;  Wright  o.  State,  43  Tex.  170. 
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CHAP.  Xm.]         DECLARATIONS  OF  CO-CONSPIRATORS.  [§  701. 

§  700.  It  makes  no  difiEerence  as  to  the  admissibility  of  the 
act  or  declaration  of  a  conspirator  against  a  defendant,   Ruie  not 
whether  the  former  be  indicted  or  not,  or  tried  or  not,   Jhe  panief 
with  the  latter;    for  the  making  one  a  co-defendant  ^gf"^^^**" 
does  not  make  his  acts  or  declarations  any  more  evi-  ants. 
dence  against   another  than   they  were  before  ;   the   principle 
upon  which  they  are  admissible  at  all  being  that  the  act  or  dec- 
laration of  one  is  the  act  or  declaration  of  all  united  in  one 
common  design,  a  principle  which  is  wholly  unafiEected  by  the 
consideration  of  their  being  jointly  indicted.^ 

§  700  a,  A  person  acting  as  a  decoy  is  not  in  law  a  Decoy  not 
confederate  so  that  his  acts  may  be  imputable  to  the  spinitor!' 
principal.^ 

§  701.  It  is  not  material  what  the  nature  of  the  indictment 
is,  provided  the  ofiEence  involve  a  conspiracy.    Upon  an   Form  of 
indictment  for  murder,  for  instance,  if  it  appear  that   n™^]!!!!**^'* 
others,  together  with  the  prisoner,  conspired  to  perpe-  ^®*'**^- 
trate  the  crime,  the  act  of  one,  done  in  pursuance  of  that  inten- 
tion, would  be  evidence  against  the  rest.^     But  there  must  be 

If  on  a  charge  of  a  conspiracy  to  sembled  at  the  house  of  W.  I.  to  go 

annoy  a  broker  who  distrained   for  to  the  race-course  at  P.,  whither  W. 

church-rates,  it  be  proved  that  one  of  I.  and  other  persons  had  gone;  it  was 

the  defendants  (the  other  being  pres-  held,  that  on  the  trial  of  A.  evidence 

ent)  excited  the  persons  assembled^at  was  receivable  that  W.  I.  had  at  an 

a  public  meeting  to  go  in  a  body  to  earlier  part  of  the  same  day  directed 

the    broker's   house,    evidence    that  other  persons  to  go  to  the  race-course; 

they  did  so  go  is  receivable,  although  and  it  being  proved  that  W.  I.  and 

neither  of  the  defendants  went  with  an    armed  party  of  the  persons  as- 

them  ;  but  what  a  person  who  was  at  sembled  went  from  the  New  Inn,  it 

the  meeting  said   some   time    after,  was    ruled  that  evidence  might    be 

when  he  was  himself  distrained  upon  given  of  what  W.  I.  said  at  the  New 

for  church-rates,  is  not  receivable  in  Inn,  it  being  all  one  transaction.     R. 

evidence.    R.  v.  Murphy,  8  C.  &  P.  v.  Shellard,  9  C.  &  P.  277. 

297.  1  R.  V.  Stone,  6  T.  R.  528;  R.  t\ 

Where  A.  was  charged  with   hav-  Hearne,  4  C.  &P.  215;  R.  t;.  Fletcher, 

ing  conspired  with  W.  I.,  and  others  4  C.  &  P.  250;  R.  v.  Hall,  1  Lew.  C. 

unknown,  to  raise  insurrections  and  C.  110;  R.  v.  Walkley,  6  C.  &  P.  175; 

obstruct  the  laws,  and  it  was  proved  Com.  v.  Ingraham,  7  Gray,  46;  Law- 

that  A.  and  W.  I.  were  members  of  son  v.   State,  20  Ala.  66  ;    State  r. 

a  Chartist  Lodge,  and  that  A.  and  Weasel,  80  La.  An.  919. 

W.  I.  were  at  the  house  of  the  lat-  ^  Williams  v.  State,  55  Ga.  391. 

ter  on  a  certain  day,  on  the  even-  As  to  decoys  see  supra,  §  440. 

ing  of  which  A.  directed  people  as-  '  R.  v.  Stone,  6  T.  R.  528. 
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§  708.]  EVIDENCE  IN  CBIMINAL  CASES*  [CHAP.  XOI. 

such  a  conspiracy  as  would  make  the  one  party  the  agent  of  the 
other.  Hence  the  admissions  of  A.,  charged  with  adultery  with 
B.,  are  not,  without  showing  conspiracy,  admissible  against  B.^ 

§  702.  Where  the  accessary  is  tried  alone  before  conviction  of 
.  the  principal,  and  when  confederacy  between  the  two 
acts  acu  has  been  shown,  acts  and  conduct  of  the  principal,  im- 
against  mediately  following  the  commission  of  the  offence,  and 
accessary,  lending  to  show  that  he  committed  it,  are  competent 
evidence  to  prove  the  guilt  of  the  principal.*  And  generally, 
as  soon  as  the  confederacy  is  proved,  the  acts  and  declarations 
of  the  one  are  admissible  against  the  other,^ 

§  703.  A  declaration  of  a  conspirator  in  favor  of  a  fellow  con- 
Deciara.  spirator  cannot,  from  the  nature  of  things,  be  put  in 
S^Soiw'ii^  evidence,  unless  part  of  the  res  gestae^  or  part  of  a  con- 
atore  in  versatiou  put  in  evidence  by  the  prosecution.*  Such 
other's        evidence,  if  not  inadmissible  on  other  grounds,  is  inad- 

favor.  ••11  1  K 

missible  as  hearsay.^ 

^  State  t;.  McGuire,  50  Iowa,  158.  ^  U.  S.  v,  Douglass,  2  Blatch.  207; 

3  State  i;.  Rand,  S3  N.  H.  216.  Lyon  v.  State,  22  Ga.  399 ;  Edwards 

'  B.  V.  Pym,  1  Cox  C.  C.  340;  U.  v.  State,  27  Ark.  493;  Draper  v.  Sute, 

S.  V.  Hartwell,  3  Cliff.  233.    Supra,  §  22  Tex.  400;  State  v.  McNamara,  3 

237.    As  to  admission  of  record  of  Kev.  70. 

conviction  of  principal  against  acces-  *  Supra,  §  225. 

sary  see  supra,  §  602. 
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CHAPTER  XIV. 


PRESUMPTIONS. 


I.  Oembkal  Constdrratioivs. 

A  presamption  of  law  is  a  postu- 
late ;  a  presamption  of  fact  is  an 
argument  from  a  fact  to  a  fact, 
§707. 

Prevalent  classification  of  presump- 
tions, §  708. 

Presumptions  of  law  unknown  to 
classical  Homans,  §  709. 

Such  distinctions  of  scholastic  ori- 
gin, §  710. 

Gradual  reduction  of  irrebuttable 
presumptionsi  §  711. 

In  modem  Roman  law  they  are  de- 
nied, §  718. 

In  our  own  law  they  are  unnecea- 
sary,  §  718. 

Presumptions  of  law  as  distinguish- 
able from  presumptions  of  fact, 
§714. 

Presumptions  of  fact  may  by  stat- 
ute be  made  presumptions  of  law, 
§716. 

Fallacy  arising  from  ambiguity  of 
terms  " law,"  "legal," and " pre- 
sumption," §  716. 

II.  PSTCHOLOGICAL    PRK8UMPnOK8,    § 

717. 

Of  tfifiocefioe— Defendant  to  have 
the  benefit  of  reasonable  doubt, 
§718. 

Presumption  applicable  to  matters 
of  defence,  §  719. 

Rule  only  operates  In  favor  of  de- 
fendant as  to  guilt  charged,  § 
719  a. 

Extrinsic  defence  to  be  made  out 
by  preponderance  of  proof,  § 
720. 

When  there  is  doubt  as  to  major 
offence  defendant  may  be  con- 
victed of  minor,  §  721. 


Inference  to  be  from  all  the  facts, 

§722. 
OfknotoUdge  of  lata. 
Such  knowledge  always  presumed, 

§723. 
Ignorance  admissible   to  disprove 

malice,  §  724. 

Ofhnowledge  offact^  §  726. 

Oflovt  ofUfe,  §  726. 

Of  good  faith,  §  727. 

A  genuine  document  is  presumed 

to  be  true,  §  728. 
Sanity  is  presumed  until  the  con- 
trary appear,  §  729. 
Insanity  once   established  is  pre- 
sumed to  continue,  §  780. 
To  be  inferred  from  facts,  § 
781. 
Prudence  in  avoiding  danger  pre- 
sumed, §  782. 
Supremaejf  ofkuiband  is  presumed, 

§788. 
Of  intent,  §  784. 

Probable     consequences    pre- 
sumed to  have  been  intend- 
ed, §  784. 
Process  is  one  of  logic,  §  736. 
Illustrations  of  rule,  §  736. 
Roman  law  to  the  same  effect, 

§787. 
Malice  not  to  be  arbitrarily  in- 
ferred from  killing,  §  738. 
Kor  from  other  hurtful  act,  § 

739. 
Combination  of  other  intents 
no  defence,  §  740. 
Against  q}oliator,  §  741. 

Forgery  of  evidence  for  self- 
exculpation,  §  742. 
Not  conclusive  of  guilt,  §  T43. 
Presumption  varies  with  case, 
§744. 
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With  intent  of  injoring  others, 

§746. 
By  force,  §  746. 
For  speculatire  or  monl  end,  § 

747. 
In  sport  or  to  effect  some  moral 

end,  §  747. 
Suppression  or  destruction  of 

evidence,  §  748. 
Holding  back  evidence,  §  749. 
Inference    from    attempt    to 

evade  justice,  §  750. 
Prevarication  and   embarrass- 
ment may  be  proved,  §  761. 
Evidence  to  jex plain  flight  ad- 
missible, §  752. 
PrqxtriUiani  and  attempts^  §  758. 
Such    proof    admissible     for 

prosecution,  §  758. 
Acts  to  ward  off  suspicion,  § 

754. 
Such  proof  is  open  to  rebuttal, 
§755. 
Defendant' t  dedarationt  of  intent 
and  threat*  admissible  for  prose- 
cution, §  756. 
DtceaitSs  ihrtatt  admissible    for 

defence,  §  757. 
Poeatuion  of  stolen  g9odt  or  of  other 
fruits  of  crime  is  an  inference  of 
guilt,  §  758. 
Possession  must  be  recent,  § 

759. 
Ear-marlcs  to  be  proved,  §  760. 
Defendant's  explanation  to  be 

considered,  §  761. 
Similar  inferences  in  embezzle- 
ment and  murder,  §  762. 
In  burglary,  §  768. 
III.  Inferekceb  from  Mechakibm  of 
Crime. 
Inference  from   instrument   used, 
§764. 
Condition  of  weapon,  §  765. 
Position  of  weapon,  §  766. 
Condition  of  dress,  §  767. 
Ownership  of  weapon,  §  768. 
Wound,  §  769. 
Marks  of  powder  on  person, 

§770. 
Direction  of  wound,  §  771. 
Skill  in  wound,  §  772. 
Left-handedness,  §  773. 
Adaptation    of   instrument  to 

wound,  §  774. 
Number  of  wounds,  §  775. 
Other  indications  on   injured 
person,  §  776. 
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Blood-stains,  §  777. 
Such  stafns  cannot  be  deter- 
mined to  be  human  berood 
reasonable  doubt,  §  777  a. 
Collateral  inferences,  §  778. 
Things  adhering  to  weapon,  § 
779. 
Indications  as  to  whether  marks  on 
body  were  made  after  death,  § 
780. 
Whether  wounds  were    homi- 
cidal or  suicidal,  §  781. 
Inferences  in  hanging,  §  782. 
Drowning,  §  783. 
lY.  Ikfbrrnces    from   Llabiutt    to 
Attack,  §  784. 
Rapacity,  old  grudge,  jealousy,  § 
784. 

Y.  DlSTINCTIYE  iNFKREirCES  19  MARI- 
TAL Homicides,  §  785. 
Adultery,  §  785. 
Old  quarrels,  §  786. 

Yl.  DlSTIlfCTIYE    Ii«FEKEIICB8     US    P<»- 
aONIHO. 

Exact  demonstration  not  required, 

§787. 
Body  must  be  identified,  §  788. 
Possession  of  poison  by  defendant, 

§789. 
Position  of  deceased,  §  790. 
Cdnduct  of  suspected  parties,  §  791. 
Duration  of  working  of  poison,  § 

792. 
Sickness,  §  798. 
Inference  of  malice,  §  794. 

YII.  IkFERENCES    from    ExTRIRBIC    US' 

DiCATORT  Proof,  §  795. 
Inference  from  foot*  prints  and  other 

marks  on  soil,  §  796. 
Scene  of  guilt  and  view  by  jury, 

§797. 
Similar  inferences  in  other  esses, 

§798. 
Inferences  from  inculpatory  instru- 
ments, §  799. 
YIII.  Physical  pREauMmoKs. 

Of  incompetencjf  through  ti^acjf, 
§800. 
Infants   incapable    of    matri- 
mony, §  800. 
And  of  crime,  §  801. 
Of  identity,  §  802. 
Identity  inferable  from  name,  §  802. 
From  continuousness  of  appear- 
ance and  voice,  §  803. 
Cautions  in  applying  this  in- 
ference to  deceased  persons, 
§804. 


CHAP.  XIV.] 


GENERAL  CONSIDEBATIONS. 


[§  707. 


Inference   from   photographs, 

§805. 
Identification  dependent  npon 
opportunities  of  obsenration 
and  accuracy  of   narratjoni 
§806. 
Comparative  weight  of  opin- 
ions, §  807. 
Witness's    memory    may   be 
tested,  §  808. 
Of  death,  §  809. 

From  lapse  of  years,  §  809. 
Continiumce  of  life  presumed, 

§810. 
Period  of  death  to  be  inferred 

from  facts  of  case,  §  811. 
Fact  of  death  presumed  from 

other  facts,  §  812. 
Letters  testamentary  not  col- 
lateral proof,  §  813. 
Of  death  without  issue,  §  814. 
Of  lost  of  ship  from  lapte  of  time, 
§815. 
IX.  Pbesumptionb  of  Uniporxity  and 
CoimKUAifCS,  §  816. 
Burden  on  party  seeking  to  prove 
change  in   existing   conditions, 
§816. 
Residence,  §  817. 
Occupancy,  §  818. 
Habit,  §  8'l9. 
Coverture,  §  820. 
Solvency,  §  821. 
Foreign  law  is  presumed  to  be  the 

same  as  our  own,  §  822. 
Constancy  of  nature  presumed,  § 
823. 
Ofphftieal  tequeneet,  §  824. 
Of  animal  habits,  §  825. 
Of  conduct  of  men  in  mtuses, 
§826. 
X.  Pbbsumftioiis  of  Reoularitt. 
Marriage  presumed  to  be  regular, 

§827. 
Presumption   as   to   concubinage, 

§  827  a. 
LegUimaeg    as  a  rale  presumed, 
§828. 


Regularity  in  judicial  proceedinge, 
§829. 
In  error  necessary  facts  will  be 

presumed,  §  830. 
Legislative  proceedings,  §  831. 
Formalities  of  document  presumed, 
§832. 
Officer  and  agent  presumed  to 
be    regularly    appointed,    § 
833. 
Regularity  imputed  to  persons 

exercising  prof  ession,  §  834. 
Acts  of  public  officer  presumed 

to  be  regular,  §  835. 
Burden  on  party  assailing  pub- 
lic officer,  §  836. 
Dne  authority  in  official  or  cor- 
porate act  presumed,  §  836  a. 
Due  delivery  of  leiten  presumed, 
§837. 
Delivery  to  be  inferred  from 
mailing,  §  837. 
And   at  usual   period,   § 
838. 
Post-mark  primd  facie  proof, 

§839. 
Presumption     from    ordinary 
habits  of  forwarding,  §  840. 
Letters  in  answer  to  one  mailed 
presumed  to  be  genuine,  § 
841. 
But  not  so  as  to  telegprams, 
§842. 
Presumption   from   habits   of 
forwarding  letters,  §  843. 
XI.  Distinctive  Inferbnces  im  Forg- 
ery, §  844. 
Opinion  of  alleged  writer  himself, 
§845. 
Those  who   know   his    hand, 

§846. 
Experts,  §  847. 
Chemical   and   microscopic   tests, 
§848. 
•      Circumjacent  tests,  §  849. 
Falsity  of  contents,  §  850. 
Proof  of  writing  by  third  party, 
§85L 
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L  GENERAL  CONSIDERATIONS. 

§  707.  A  PRESUMPTION  of  law  is  a  juridical  postulate  tliat  a 
particular  predicate  is  universally  assignable  to  a  par-  Prasump- 
ticular  subject.^    A  presumption   of  fact  is  a  logical   i^Tjurid- 
argument  from  a  fact  to  a  fact ;  or,  as  the  distinction  {^i£?' 

1  See  this  illustrated  infra,  §  714. 
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Prevalent 
classifica- 
tion. 


fkresamp-  is  sometimeB  put,  it  is  an  argument  \rbich  infers  a 
Tm^Y^^  fact  otherwise  doubtful  from  a  fa^t  which  is  proTed.^ 
ment^jom  jj^q^^  ^  presumption  of  fact,  to  be  valid,  must  rest  on 
'*«*•  a  fact  in  proof.* 

§  708.  Presumptions  are  usually  classified  as  follows :  — 

1.  Irrebuttable  or  absolute  presumptions  of  law,pnie- 
sumtiones  juris  et  de  jure* 

"  A  presumption  (^any  fact  is  prop- 
erly an  inferenoe  of  that  fact  from 
other  facts  that  are  known ;  it  is  an 
act  of  reasoning,  and  much  of  human 
knowledge  on  all  subjects  is  derired 
from  this  source.  A  fact  must  not  be 
inferred  without  premises  that  will 
warrant  the  inference;  but  if  no  fact 
could  thus  be  ascertained  by  inference 
in  a  court  of  law,  very  few  ofTenders 
could  be  brought  to  punishment."  .... 

That  presumptions  must  rest  on  es- 
tablished facts  see  Biehmond  v.  Aiken, 
25  Yt.   824  ;   Tanner  v.    Hughes,  53 
Penn.  St  289;  McAleer  e.  McMur- 
ray,   58   Penn.   St.    126;    Justice  r. 
Lang,  52  N.  T.  828;  O'Gara  r.   £i- 
senlohr,  88  N.  Y.  26;  People  v.  Hes- 
sing,  28  111.  410 ;  Graves  v.  Colwell,  90 
111.  268 ;  Allison  v.  State,  42  Ind.  354 ; 
Hamilton   v.   People,  29  Mich.   193; 
Frost  V.  Brown,  2  Bay  (S.  C),  133; 
Bach  V.  Gohn,  3  La.  An.  103;  Pen- 
nington V.  Yell,  11  Ark.  212;  Law- 
horn  V.  Carter,  11  Bush,  7.    To  the 
same  effect    is  Bonnier,   Traits  des 
Preuves,  ii.  887,  420. 

For  other  points  bearing  on  pre- 
sumptions of  fact  see  Mead  v.  Parker, 
115  Mass.  418;  Hamilton  v.  People, 
29  Mich.  198. 

Sir  J.  btephen  (£v.  p.  2)  defines 
a  *'  presumption  '*  '*  as  a  rule  of  law 
that  courts  and  judges  (juries  ?)  shall 
draw  a  particular  inference  from  a  par- 
ticular fact,  or  from  particular  eti- 
dence,  unless  and  until  the  truth  of 
such  inference  is  disproved."  This 
excludes  presumptions  juris  et  de  jtert' 


1  Windscheid's  Pandekt  i.  §  188. 

*  "  No  inference  of  fact  or  of  law," 
says  a  learned  judge  of  the  Supreme 
Court  of  the  United  States,  **  is  relia- 
ble drawn  from  premises  which  are 
uncertain.  Whenever  circumstantial 
evidence  is  relied  upon  to  prove  a 
fact,  the  circumstances  must  be  proved, 
and  not  themselves  presumed.  Stark. 
on  £vid.  p.  80,  lays  down  the  rule 
thus:  '  In  the  first  place,  as  the  very 
foundation  of  indirect  evidence  is  the 
establishment  of  one  or  more  facts  from 
which  the  inference  is  sought  to  be 
made,  the  law  requires  that  the  latter 
should  be  established  by  direct  evi- 
dence, as  if  they  were  the  very  facts 
in  issue.'  It  is  upon  this  principle 
that  courts  are  daily  called  upon  to 
exclude  evidence  as  too  remote  for  the 
consideration  of  the  jury.  The  law 
requires  an  open,  visible  connection 
between  the  principal  and  evidentiary 
facts  and  the  deductions  from  them, 
and  does  not  permit  a  decision  to  be 
made  on  remote  inferences.  Best  on 
Evid.  95.  A  presumption  which  the 
jury  is  to  make  is  not  a  circumstance 
in  proof;  and  it  is  not,  therefore,  a 
legitimate  foundation  for  a  presump- 
tion. There  is  no  open  or  visible  con- 
nection between  the  fact  out  of  which 
the  first  presumption  arises  and  the 
fact  sought  to  be  established  by  the 
dependent  presumption.  Douglass  v. 
Mitchell,  85  Penn.  St.  440."  .... 
Strong,  J.,  U.  S.  17.  Ross,  92  U.  S. 
284;  afi*.  in  Manning  v,  Ins.  Co.  U.  S. 
Sup.  Ct.  1880.  In  R.  V.  Burdett,  4 
B.  &  Aid.  161,  Abbott,  C.  J.,  said: 
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2.  Rebuttable  or  proviBional  presnmptioDS  of  law,  praesumr 
tumes  juris  ; 

8.  Presumptions  of  fact,  praesumtiones  haminis ;  which  pre- 
sumptions are  always  rebuttable,  and  are  determinable  by  free 
logic. 

§  709.  The  classical  Roman  law  recognized  only  two  kinds  of 
evidence:  (1.)  persons  (testes),  and  (2.)  things  (in-  Presamp- 
strumenta).     Both  testes  and  instrumenta  are  to  be  u^an- 
weighed  by  the  standard  of  logic  applied  to  the  case  ^iH^^af* 
as  it  comes  up,  and  not  by  that  of  technical  jurispru-  Romans, 
dence  announced  before  the  case  is  heard.^     In  the  whole  of  the 
Corpus  Juris  we  meet  with  no  such  expressions  as  praesumtio 
juris  and  praesumtio  haminis.^    By  the   classical  Roman  law, 
what  we  now  call  presumptions  were  at  the  highest  only  infer- 
ences from  facts  in  proof.'    The  question  of  the  force  of  such 
inference  was  for  the  logician ;  and  though  they  are  noticed  fre- 
quently by  the  jurists,  they  are  styled  not  praesumtiones^  but 
signa^  argumenta^  or  exemplar 

§  710.  Under  the  schoolmen,  however,  to  whom  we  owe  sev- 
eral ponderous   treatises   on  presumptions  and  proofs 
still  cited  as  authoritative,  a  new  era  came  in.     There  cUMifica- 
was  no  such  thing,  when   the  schoolmen  wrote,  as  a  scholastic 
'  practical  jurisprudence,  with  its  two  distinctly  marked  '''^^°- 
provinces  of  law  and  fact.     There  were  no  juries,  and  but  few 
competent  judges ;  and  the  object  of  those  who  then  wrote  law 
books  was  to  deprive  those  to  whom  the  trial  of  cases  was  to  be 
committed  of  any  discretion  as  to  the  value  they  were  to  attach 
to  evidence  produced  before  them.     Hence  the  scholastic  jurists 
devoted  themselves  to  constructing  a  series  of  maxims  by  which 
every  case  they  could  conceive  of  was  to  be  ruled.     We  may 
take  as  an  illustration  the  maxim,  so  frequently  adopted  in  our 
own  books,  that  an  old  grudge,  when  proved,  is  presumed  to  con- 
tinue, so  that  a  homicide  committed  by  a  person  who  is  shown 
to  have  previously  harbored  a  grudge  against  the  deceased  is  to 
be  considered  malicious.    As  a  general  psychological  proposition, 

1  Whart  on  £v.  §  1228.  *  See  Duraat,  i.  c.  nr.  19;  Ende- 

*  Bonnier  (Traits  des  Preuves,  ii.  mann,  Beweislehre,  §  19. 

418)  throws  overboard  the  scholastic        ^  See  Quinct.  v.  c.  8. 

terms  of  a  body,  styling  them  *♦  ces 

expressions  barbares.' '  56 9 
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we  might  be  ready  to  assert  the  same  principle  even  uow  ;  yet 
who  would  now  undertake  to  say  that  this  proposition  is  to  rule 
every  case  of  homicide  in  which  an  old  grudge  is  proved  ?     ^^  Do 
we  not  know;*  so  one  familiar  with  human  nature  would  argue, 
*^  that  there  are  no  two  persons  in  whom  an  old  grudge  operates 
precisely  in  the  same  way  ?     Do  not  some  persons  harbor  old 
grudges  tenaciously  for  years^  while  others  speedily  forget  them  ? 
Do  not  soldiers,  for  instance,  whose  warfare  is  open  and  direct, 
whose  enemies  are  impersonal  rather  than  personal,  whose  scenes 
of  action  frequently  change,  and  who  are  fully  absorbed  in  each 
new  event  as  it  rushes  in,  rapidly  forget  old  gi'udges ;  and  do  not, 
on  the  other  hand,  secluded  men,  in  the  habit  of  nursing  single 
passions  in  solitude,  nourish  old  grudges  for  years  ?  "     *^  Yes, 
indeed,"  so  would  answer  the  casuist,  **  this  is  all  true,  so  I  will 
provide  some   additional   rules."     "  A  soldier,"  so  the  proviso 
would  run,  ^^  is  presumed  to  hold  to  an  old  grudge  only  until  he 
engages  in  some  new  absorbing  enterprise."    *^  But  suppose  your 
soldier  to  be  a  man  of  dark  purposes,  who  has  been  concerned 
continuously  in  bitter  feuds  of  which  the  homicide  with  which  he 
is  charged  is  part."     *^  For  this  case,  also,"  answers  the  casuist, 
"  we  will  provide  a  rule.     With  such  persons  old  grudges  are 
presumed  to  continue  indefinitely."     It  is  in  this  way  the  old 
scholastic  books  on  presumptions  were  made  up.     Certain  psy- 
chological rules,  reached  by  an  induction  sometimes  very  imper- 
fect, were  announced  as  exhaustively  covering  the  whole  sphere 
of  crime.     A  soldier,  for  instance,  to  take  the  modification  of  the 
doctrine  of  old  grudge  given  above,  is  shown  to  have  been  in- 
volved for  years  in  a  private  feud,  and  in  apparent  pursuance  of 
this  feud  he  commits  a  homicide.     If  so,  the  homicide  is  pre- 
sumed to  be  malicious ;  and  it  does  not  avail  him  to  ^how  that 
the  old  grudge  was  really  at  the  time  of  the  encounter  dormant 
in  his  breast,  and  was  suddenly  stung  into  unrestrainable  fury 
by  an  atrocious  attack.     Nor  was  it  only  the  domain  of  psychol- 
ogy that  these  presumptions  seized.     They  took  equal  possession, 
and  with  greater  plausibility,  of  the  realms  of  physical  science. 
Conclusions  which  the  science  of  the  day  regarded  as  established, 
the  jurisprudence  of  the  day  treated  as  absolute  and  irrebutfci- 
ble.     Hence  the  books  were  filled  with  rules,  called  irrebuttable 
presumptions  of  law,  many  of   which  were  false  in  fact,  and 
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others  subject  to  such  numerous  exceptions  that  at  the  best  they 
are  only  primd  facie  authoritative. 

§  711.  The  assignment  of  irrebuttability  to  presumptions^ 
however,  is  as  repugnant  to  the  practical  jurisprudence 
of  common  life  as  it  is  to  the  philosophical  jurispru-  reduction 
dence  of  classical  Rome.  There  is  no  such  thing,  so  we  table  ^re- 
leam  when  we  compare  criminal  trials,  as  either  an  old  ^"'"P****'*'' 
grudge,  or  an  evil  intent,  or  a  negligence,  which  reproduces  itself 
without  variation.  Every  new  trial  presents  some  new  combina- 
tions which  require  independent  induction.  And  when  we  come 
to  physical  laws,  the  impossibility  of  establishing  irrebuttable 
presumptions,  as  rules  to  determine  each  case  in  advance,  be- 
comes  still  more  manifest.  Human  nature  as  an  aggregate  may 
be  the  same  now  as  it  was  in  the  days  of  the  schoolmen,  though 
in  no  two  persons  do  the  same  phases  of  human  nature  present 
themselves.  But  physical  nature  is  now  very  different  from 
what  it  was  in  the  days  of  the  schoolmen,  or  even  from  what  it 
was  fifty  years  ago.^  That  a  man  cannot  be,  in  the  same  week, 
in  Rome  and  in  London,  was  not  long  since  an  irrebuttable  pre- 
sumption ;  it  is  no  presumption  at  all  at  present.  That  informa- 
tion*cannot  be  passed  instantaneously  from  one  business  centre  to 
another  was,  in  the  twelfth  century,  irrebuttably  presumed  ;  in 
the  nineteenth  century  most  of  our  important  contracts  are  based 
on  telegrams.  That  the  human  voice  cannot  be  heard  a  mile 
off,  so  as  to  distinguish  words,  might  have  been  irrebuttably  pre- 
sumed ten  years  ago ;  at  present,  in  all  our  great  commercial 
marts,  persons  may  converse  by  telephone  at  a  distance  of  sev- 
eral miles.  And  under  no  conditions  can  a  particular  state  of 
mind  be  irrebuttably  assigned  to  any  particular  person.  That 
an  appropriate  intent  is  assignable  to  an  ideal  man  doing  an 
ideal  act  may  be  speculatively  true  ;  that  such  an  intent  is  to  be 
assumed  in  advance  of  a  trial  cannot  be  practically  accepted  by 
courts  having  to  do  with  real  men,  put  on  trial  for  acts,  many  of 
which  were  without  motive  (e.  g,  in  issues  of  negligence),  and 
many  of  which  were  done  suddenly,  in  heedlessness,  in  passion, 
in  self-defence,  or  through  necessity.  Hence  it  is  that  the  old 
presumptions  Juris  et  dejure  are  gradually  disappearing.  This, 
indeed,  is  admitted  by  Mr.  Best,^  when  he  tells  us  that  certain 

1  See  Mill's  Logic,  i.  389.  >  Best's  Ev.  §  807. 
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presumptionB,  which  in  earlier  times  were  deemed  absolute  and 
irrebuttable,  have,  by  the  opinion  of  later  judges,  acting  on  more 
enlarged  experience,  either  been  ranged  among  praesumtianes 
juris  tantum^  or  considered  as  presumptions  of  fact  to  be  made 
at  the  discretion  of  a  jury.^  The  consequence  is  that  our  courts, 
even  while  holding  to  the  old  phraseology,  are  so  far  contracting 
the  range  of  presumptions  yurts  et  de  jure  that  while  the  class  is 
still  said  to  exist,  no  perfect  individuals  of  the  class  can  be  found. 
The  unimpeachability  of  records  is  one  of  the  last  survivors  of 
these  presumptions,  and  the  unimpeachability  of  records  is  still 
spoken  of  as  a  presumption  juris  et  de  jure  ;  but  whatever  may 
be  the  name  given  to  this  presumption,  it  vanishes  when  it  is 
confronted  by  proof  of  fraud  or  oppression.' 

5  712.  While  in  our  own  law  praesumtiones  juris  et  de  jure 
In  modern  preserve  an  existence  which  is  now  merely  titular,  in 
^«tinctior  ^^  modern  Roman  law,  as  taught  by  its  most  authori- 
is  denied,  tative  commentators,  even  this  titular  recognition  is  re- 
fused. The  scholastic  praesumtiones  juris  et  de  jure^  it  is  held 
by  the  best  French  and  German  commentators  on  this  particu- 
lar topic,*  are  resolvable  into  the  following  classes :  — 

1.  Conclusions  from  natural  laws,  the  disproval  of  which  is 
impossible. 

2.  Processual  rules,  enacted  to  facilitate  litigation  that  in  the 
long  run  is  just,  or  to  check  litigation  that  in  the  long  run  is 
vexatious. 

8.  Fictions,  which,  though  false,  are  assumed  by  the  policy  of 
the  law. 

4.  Statutory  presumptions,  such  as  those  introduced,  by  way 
of  limitation,  to  quiet  titles,  or  (as  in  the  case  of  the  statute  of 
frauds)  to  exclude  inferior  and  unreliable  proof. 

§  713.  The  modification  just  noticed,  of  the  old  classification 
In  oar  of  presumptions,  avoids  what  is  evil  in  that  dassifica- 
unnecU^  tion  and  retains  what  is  good.  By  getting  rid  of  the 
^^'  term  irrebuttable  presumptions  we  not  only  remove  a 

^  He  cites  to  this  Ph.  &  Am.  £v.  94;  Burckhard,  Civili8tischePrae8am- 
460;  I  Ph.  Ev.  10th  ed.  tionen,  S69  et  seq.;   11  Vierteljahr- 

*  Supra,  §  595.    See  Wliart  on  £▼.  schrift  fiir  Gesetzgebuns;,  601 ;  Bod- 

§  790.  nier,  Traits  des  Preuves,  it  387-414 

'  See  Endemann's  Beweislehre,  85-  et  seq.    Supra,  notes  to  §  708. 
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series  of  presumptions,  really  rebuttable,  from  a  category  to 
-which  they  do  not  belong,  but  we  relieve  the  practical  adminis- 
tration of  justice  from  the  embarrassments  which  are  produced 
by  judges  applying,  in  their  charges  to  juries,  the  term  irre- 
buttable to  presumptions  which  are  open  to  disproof.^  On  the 
other  hand,  we  retain,  restoring  them  to  their  proper  place,  those 
leading  axioms  of  law  (e.  g.  the  postulates  that  all  persons  are 
cognizant  of  the  law  to  which  they  are  subject,  and  that  all  sane 
persons  are  responsible  for  their  acts)  which  were  once  called 
presumptions  juTi%  et  de  jure^  but  which  are  really  among  the 
necessary  principles  from  which  jurisprudence  starts. 

§  714.  Dropping,  therefore,  the  term  praesumtiones  Juris  et 
de  Jure^  as  unnecessary  as  well  as  unphilosophical,  we  proceed  to 
discuss,  as  the  subject  of  the  present  chapter,  presumptions  of 
law,  in  their  general  sense,  and  presumptions  of  fact.  Our  first 
duty  will  be  to  inquire  in  what  these  presumptions  differ.  And 
on  examination,  the  points  of  difference  will  be  found  to  be  as 
follows :  — 

1.  A  presumption  of  law  derives  its  force  from  jurisprudence 
as  distinguished  from  loffic.     A  statute,  for  instance,  Presump- 
may  say,  that  a  mother  who  conceals  the  death  of  her  Ji^disUn- 
bastard  child  is  to  be  presumed  to  have  been  concerned  jruwhabie 
in  its  destruction.     This  is  a  presumption  of  law,  and  is  sumptions 
arbitrarily  to  be  applied  wherever  such  concealment  is 
proved.     If  there  be  no  such  statute,  then  logic,  acting  induc- 
tively, will  have  to  establish  a  conclusion  to  be  drawn  from  all 
the  circumstances  of  the  particular  case.      Or  a  statute  may 
prescribe  that  all  persons  wearing  concealed  weapons  are  to  be 
presumed  to  wear  them  with  an  evil  intent.     This  would  be  a 
presumption  of  law,  with  which  logic  would  have  nothing  to  do. 
On  the  other  hand,  whether  a  particular  person,  who  carries  a 
concealed  weapon,  there  being  no  statute,  does  so  with  an  evil 
intent,  is  a  question  of  logic  (i.  e.  probable  reasoning,  acting  on 
all  the  circumstances  of  the  case)  with  which  technical  jurispru- 
dence has  no  concern.     It  is  not  necessary,  however,  to  a  pre- 
sumption of  law,  that  it  should  be  established  by  statute,  in  our 
popular  sense  of  that  term.     Statute,  in  its  broad  sense,  includes 
juridical  maxims  established  by  the  courts  as  well  as  juridical 

1  See  Whart.  Cr.  PL  &  Pr.  §  794. 
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maxiras  established  by  the  legislature.  The  prominent  maxims 
of  this  kind  are  the  presumptions  of  innocence,  of  knowledge  of 
the  law,  and  of  sanity.  Presumptions  of  law,  therefore,  are 
uniform  and  constant  rules,  applicable  only  generically.  Pre- 
sumptions of  fact,  on  the  other  hand,  are  conclusions  drawn  by 
free  logic,  applicable  only  specifically.^ 

2.  To  a  presumption  of  law  probability  is  not  necessary ;  but 
probability  is  necessary  to  a  presumption  of  fact.  Nothing,  for 
instance,  can  be  more  improbable  than  that  all  law-breakers 
know  the  law  which  they  break ;  yet  there  is  no  person  to 
whom  this  presumption  is  not  applied.  Nor  is  there  even  a 
faint  probability  that  all  the  persons  in  prison  at  a  particcdar 
time  are  innocent ;  yet,  no  matter  how  overpowering  may  have 
been  the  evidence  adduced  against  him,  there  is  no  one  of  them 
who  is  not  presumed  to  be  innocent  when  he  goes  to  his  trial. 
On  the  other  hand,  without  probability,  there  can  be  no  pre- 
sumption of  fact.  A  man  is  not  presumed  to  have  intended  an 
act,  for  instance,  unless  it  is  probable  he  intended  it. 

3.  Presumptions  of  law  relieve  either  provisionally  or  abso- 
lutely the  party  invoking  them  from  producing  evidence ;  pre- 
sumptions of  fact  require  the  production  of  evidence  as  a  prelim- 
inary. The  presumption  of  innocence,  for  instance,  makes  it 
provisionally  unnecessary  for  me  to  adduce  evidence  of  my  in- 
nocence. On  the  other  hand,  until  I  am  proved  to  have  done  a 
thing,  there  can  be  no  presumption  against  me  of  intent  Evi- 
dence, therefore,  which  is  the  necessary  antecedent  to  presump- 
tions of  fact,  is  attached  to  presumptions  of  law  only  as  a  conse- 
quent. Presumptions  of  law  stand  at  the  gate  of  entrance,  pre- 
scribing the  terms  on  which  evidence  is  to  be  received.  Pre- 
sumptions of  fact  stand  at  the  gate  of  exit,  determining  the 
effect  to  be  assigned  to  each  fact  which  passes  the  ordeal  of  ad- 
missibility. 

4.  The  conditions  to  which  are  attached  presumptions  of  law 
are  fixed  and  uniform ;  those  which  give  rise  to  presumptions  of 
fact  are  inconstant  and  fluctuating.  For  instance:  all  persons 
charged  with  crime  are  presumed  to  be  innocent.  Here  the  con- 
dition is  fixed  and  uniform ;  it  involves  but  a  single,  incomplex, 
unvarying  feature,  charged  with  crime ;  it  is  true  as  to  all  per- 

1  See  Hamilton  v.  People,  29  Mich,  193. 
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sons  embraced  in  the  category.  On  the  other  hand,  the  pre- 
sumption of  fact,  that  doing  inyolves  intending^  varies  with  each 
particular  case,  and  there  are  no  two  cases  which  present  the 
same  features.  Persons  charged  with  crime  may  be  sane  or 
insane ;  may  be  adults  or  infants  ;  may  be  at  liberty  or  under 
coercion  ;  in  each  case,  so  far  as  concerns  the  presumption  of 
law,  they  are  persons  charged  with  crime,  and  the  presumption 
applies  equally  to  each.  But  whether  a  person  doing  an  act  is 
sane  or  insane  ;  is  an  adult  or  an. infant;  is  at  liberty  or  under 
coercion  ;  is  essential  in  determining  intent.  Presumptions  of 
fact,  in  other  words,  relate  to  unique  conditions,  peculiar  to  each 
case,  incapable  of  exact  reproduction  in  other  cases ;  and  a  pre- 
sumption of  fact  applicable  to  one  case,  therefore,  is  inapplica* 
ble,  in  the  same  force  and  intensity,  to  any  other  case.  But  a 
presumption  of  law  relates  to  whole  categories  of  cases,  to  each 
one  of  which  it  is  uniformly  applicable,  in  anticipation  of  the 
facts  developed  on  trial.  Thus  it  is  a  presumption  of  law  that 
all  persons  are  sane ;  and  this  presumption  applies  in  advance, 
before  any  special  facts  are  known  to  us,  to  all  persons.  But 
whether  the  defence  of  insanity  is  made  out  as  to  any  particu- 
lar person,  is  an  inference  of  fact,  which  we  cannot  safely  de- 
termine until  we  have  heard  all  the  evidence  admitted  as  bear- 
ing on  the  issue. 

§  715.  Reference  has  been  already  made  to  the  circumstance 
that  the  law-making  power  may  attach  to  any  partic-  presump- 
ular  fact  or  chain  of  facts  certain  legal  consequences,   fJJIJt'may 
and  in  this  way  turn  a  presumption  of  fact  into  a  pre-  ^^'^jjj*^ 
sumption  of  law.     We  may  again  recall,  as  illustrating  presump- 
this,  the  old  English  statutes,  by  which  it  was  pro-  law. 
vided  that  concealment  by  a  mother  of  the  death  of  her  bastard 
child  is  to  be  deemed  proof  that  she  was  concerned  in  producing 
its  unlawful  death.     By  statutes,  also,  now  existing  in  several 
States,  it  is  prescribed  that  a  person  who  has  been  absent  with- 
out being  heard  from  for  a  given  period  shall  be  p^'esumed  to  be 
dead.     And  as  an  illustration  of  the  converse  process,  by  which 
presumptions  of  fact  are,  by  the  law-making  power,  cancelled, 
may  be  mentioned   the  legislation  by  which,  in  most  of  our 
States,  the  logical  presumption   of  guilt  arising  from   silence 
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when  accused,  is  excluded  from  cases  on  trial  where  a  defendant 
declines  to  testify  in  his  own  behalf. 

§  716.  As  is  elsewhere  more  fully  shown,  much  of  the  difficulty 
Fallacy        attending  the  consideration  of  this  branch  of  evideooe 
Wgui^of    ai^ises  from  the  ambiguity  of  the  terms  employed.^     It 
tenns.         jg  ^  u  presumption  of  law,"  so  we  are  told,  that  the  son 
will  rise  to-morrow  ;  and  this  is  true,  if  by  ^*  law  "  we  mean 
*'  physical  law.'*     It  is  a  **  presumption  of  law,*'  we  are  also 
told,  that  flight  is  prompted  by  fear ;  and  this  also  is  true,  if  we 
mean  by  ^^  law,"  ^  psychological  law."     The  mistake  is  that  in 
one  premise  the  term  ^*  law  "  is  used  in  the  sense  of  ^^  physical  *' 
or  *'  psychological  law,"  and  in  the  other  premise  in  the  sense 
of  ^^  juridical  law,"  and  thus  an  erroneous  conclusion  is  reached. 
^^  All  presumptions  of  law,"  it  is  argued,  ^^  bind  juries ;  that  con- 
cealment argues  consciousness  of  guilt  is  a  presumption  of  law  ; 
therefore  juries  are  bound  to  find  that  if  there  is  concealment 
there  is  guilt."     Again,  to  take  an  illustration  to  be  hereafter 
more  fully  expanded,  we  presume,  as  a  mere  matter  of  logical 
inference,  that  intelligent  persons  intend  what  they  do.     This, 
we  may  say,  is  in  obedience  to  a  *^  law  ; "  and  this  is  true  if  by 
"law"  we  mean  " psycholc^ical  law."     But  the  proposition  is 
untrue  if  by  "law"  we  mean  "juridical  law,"  since  there  are 
multitudes  of  cases  in  which  intelligent  persons  do  things  unin- 
tentionally.^ 

1  Whart  on  £v.  §  1239.  the  superior  courts,  it  is  not  sur- 
3  **  Unfortunately,  however,"  says  prising  that  the  proceedings  of  in- 
Mr.  Best  (£v.  §  322),  *^the  line  of  ferior  ones  should  exhibit  even  greater 
demarcation  between  the  different  inaccuracy  and  confusion.  Nothing, 
species  of  presumptions  has  not  al-  for  instance,  is  more  common  than 
ways  been  observed  with  the  requi-  to  hear  a  jury  told  from  the  bench, 
site  precision.  We  find  the  same  pre^  that  when  stolen  property  is  found  in 
sumption  spoicen  of  by  judges,  some-  the  possession  of  a  party  shortly  after 
times  as  a  presumption  of  law,  some-  a  theft,  (Jie  law  presumes  Mm  to  be  the 
times  as  a  presumption  of  fact,  some-  thief,  —  a  direction  both  wrong  and 
times  as  a  presumption  which  juries  mischievous,  —  as  calculated  to  con- 
should  be  advised  to  make,  sometimes  vcy  to  the  minds  of  the  jury  the  false 
as  one  which  it  was  obligatory  on  impression,  that  when  the  possession 
them  to  make,"  &c.  Best's  £v.  §  of  the  stolen  property  has  been  traced 
323,  citing  Phill.  &  Am.  £v.  460,  to  the  accused,  their  discretionary 
461;  1  Phill.  £v.  470,  10th  ed.  functions  are  at  an  end.  Our  ablest 
"When  such  language,"  says  Mr.  judges  tell  juries  in  such  cases  that 
Best,  '4b  found  in  the  judgments  of  they  ought,  as  men  of  common  sense, 
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n.  PSYCHOLOGICAL  PRESUMPTIONS. 

§  717.  Psychological  presumptions  are  those  which  relate  to 
the  character  and  motives  of  men.  They  may  be  grouped  in  two 
general  classes  :  (1.)  Those  of  law,  which  the  policy  of  the  law 
attaches  to  all  men  generically ;  (2.)  Those  of  fact,  which  our 
knowledge  of  human  nature  leads  us  to  draw  from  a  particular 
range  of  facts  produced  in  a  specific  case.  These  presumptions 
will  now  be  considered  in  order. 

§  718.  Every  man  is  presumed  to  be  innocent  until  the  con- 
trary be  proved,  and  if  there  be  reasonable  doubt  as  to  q£  j^^^^. 
his  guilt,  the  jury  are  to  give  him  the  benefit  of  such  c«nce.  De- 
doubt.^     This  is  a  presumption   of  law   (^presumtio  have  the 
juri%)^  which   the  law  makes  arbitrarily  in  all  cases,   reasonable 
but  which,  unlike  the  pre9umtione%  juris  et  de  jure^  ^^^^^ 
may  be  rebutted  by  evidence.     Between  civil  and  criminal  cases 
there  is  in  this  respect  an  important  distinction  :  in  the  former, 
the  jury  weigh  the  testimony,  and  after  striking  a  fair  balance, 
decide  accordingly ;  but  in  criminal  cases,  as  we  have  had  occa- 
sion to  exhibit  more  fully  in  a  prior  chapter,^  the  testimony,  in 
order  to  sustain  a  conviction,  must  be  such  as  to  satisfy  the  jury 
beyond  a  reasonable  doubt  that   the  prisoner  is  guilty  of  the 
charge  allegecOgainM  him  in  the  indictment.^ 

§  719.  A  difficult  question  arises  when  the  case  of  the  prose- 
cution is  made  out  beyond  reasonable  doubt,  and  the  p^^^g^ 
defendant  sets  up  matter  of  confession  and  avoidance*  tion  ao- 
If  there  be  a  reasonable  doubt  as  to  the  defence  thus  matters  of 
set  up,  is  there  to  be  an  acquittal  ?     Or  must  the  de-     *  ^^^^' 
fence,  to  avail,  be  sustained  by  a  preponderance  of  proof  ?     This 

to  make  the  presumption,  and    act  §  819.    That  burden  is  on  prosecution 

upon  it,  unless  it  be  rebutted,  either  to  prove  corpus  delicti,  supra,  §  324. 
by  the  facts  as  they  appear  in  the        That,  in  prosecutions  for  seduction, 

evidence  for  the  prosecution,  or  by  prior  good  character  of  the  party  se- 

the  evidence  or  explanation   of  the  duced  is  presumed  in  cases  where  the 

accused."  statute  does  not  make  this  a  part  of 

^  See  supra,  §§  1-15,  for  a  full  dis-  the  case  of  the  prosecution,  see  Slo- 

cussion  of  this  topic.  cum  t;.  People,  90  III.  274.    Compare 

'  Supra,  §  1.  supra,  §  829. 

'  As  to  burden  of  proof  see  supra, 
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topic  ifl  noticed  in  another  chapter,^  to  which  reference  is  now 
made.' 

§  719  a.  The  mle,  it  is  to  be  remembered,  so  far  as  it  requires 
Bale  op-  guilt  to  be  made  out  beyond  reasonable  doubt,  is  lim- 
ilTfaTOT  of  ^^  ^  ^^^  single  issue  of  guilt  when  charged  in  a  crim- 
Mto^KuUi  ^^^^  trial.  It  does  not  obtain  in  civil  issues,  in  which 
ehmrged.  a  party,  the  object  being  to  obtain  redress  in  the  way 
of  damages,  may  be  found  responsible  for  heinous  crimes  on  a 
bare  preponderance  of  proof.'  Nor  does  the  rule  apply  to  cases 
in  which  charges  of  crime  come  up  collaterally  on  a  criminal  trial. 
A  defendant,  for  instance,  may  impute  contributory  n^Iigence 
to  the  prosecutor ;  and  so  far  from  it  being  requisite  to  this  de- 
fence for  such  contributory  negligence  to  be  made  out  beyond 
reasonable  doubt,  it  will  be  sufficient  if  there  be  such  a  case  of 
contributory  negligence  proved  as  will  throw  reasonable  doubt  on 
the  defendant's  guilt.  Or,  on  an  indictment  for  homicide,  the 
defendant  sets  up  a  killing  by  a  third  party.  In  this  case,  also,  it 
is  not  necessary  for  the  guilt  of  such  third  party  to  be  made  out 
beyond  reasonable  doubt.  It  is  sufficient  if  there  is  such  proof 
presented  as  will  throw  reasonable  doubt  on  the  defendant's  guilt. 

§  720.  But  when  a  defence  in  itself  purely  extrinsic  and  in- 
Does  not  dependent  is  set  up,  all  the  allegations  oi  the  indict- 
operate  as     ment  being  admitted,  then,  as  we  have'  deen,  it  is  nec- 

to  extnn-  ®  '  '  ,        ' 

sicde-  essary  that  the  defence  should  be  sustained  by  a  pre- 
'*"''•  pondenmce  of  proof.  The  principal  defences  of  this 
class  that  have  come  before  the  courts  are :  (1.)  License,  or  au- 
thority from  the  State;  (2.)  AtUrefaU  acquit  or  convict;  and 
(8.)  Insanity,  when  the  object  is  to  obtain  a  verdict  of  lunacy.* 
On  the  other  hand,  when  this  defence  traverses  any  essential  al- 
legation of  the  indictment,  then,  when  the  whole  evidence  is  in, 
the  jury,  as  we  have  seen,  are  to  be  told  that  to  convict  it  is 
necessary  that  such  allegation  should  be  established  beyond  rea- 
sonable doubt.^ 

^  Supra,  §§  329-40.  tively  proved.    Moody  v.  State,  17 

*  In  Ohio,  on  a  prosecution  for  abor-  Oh.  St  110. 

lion,  in  which,  under  the  statute,  it  is  *  Whart.  on  £v.  §  1245. 

a  defence  that  the  act  was  pronounced  *  See  supra,  §§  331-40. 

necessary  by  two  physicians,  it  has  *  Ibid.     See  Chafiee  v.   U.  S.  18 

been  held  that  this  defence,  if  set  up  Wall.  516;  Maher  v.  People,  10  Mich, 

by  the  defendant,  mu3t  be  affirma-  262. 
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§  721.  When  an  offence  charged  in  an  indictment  contains  two 
degrees,  malice  being  an  ingredient  of  the  major  de-   j^  ^f^^^^  ^^ 
gree,  but  not  of  the  minor,  then  if  the  offence  be  proved  reasonable 
to  have  been  committed  by  the  defendant,  bat  there  is  major,  de- 
reasonable  doubt  as  to  the  malice,  the  defendant  is  to   be  con- 
be  acquitted  of  the  major  offence  and  may  be  convicted  minor  ^ 
of  the  minor.^    If,  in  other  words,  on  an  indictment  for  ®^«'*^*' 
an  offence  containing  several  grades,  the  jury  have  reasonable 
doubts  as  to  the  higher  grade,  they  must  acquit  of  the  higher 
grade  ;  and  if  they  have  reasonable  doubts  as  to  the  lower  grade, 
they  must  acquit  of  the  lower  grade.     They  can  convict  of  no 
grade  whatever,  if  they  have  reasonable  doubt  as  to  the  defend- 
ant's guilt  of  such  grade.^ 

§  722.  No  doubt  it  is  sometimes  said  that  from  proof  of  a 
mere  killing  with  a  deadly  instrument  only  murder  in  inference 
the  second  degree  can  be  inferred.*     But,  as  is  else-  iJi^^the'^"' 
where  shown,  no  such  case  as  that  of  "  A.  killing  B.  ***^'*' 


1  Supra,  §§  1,  334;  Com.  v.  York,  9 
Met.  93 ;  Com.  v.  Dram,  ^4  Penn.  St. 
B;  Staap  v.  Com.  74  Penn.  St.  458 
O'Mara  v.  Com.  75  Penn.  St.  424 
State  V.  Turner,  Wright,  Ohio,  29 
Com.  V.  HUl,  2  Grat.  594;  Willis  t;. 
Com.  S.  Ct.  Va.  1880;  State  t;.  Wal- 
ters, 45  Iowa,  889;  State  t;.  Lallyer, 
4  Minn.  868;  Milton  v»  State,  6  Neb. 
136;  Mitchell  v.  State,  9  Yerg.  340; 
Witt  V.  State,  6  ColcL  5;  State  v.  Hil- 
dreth,  9  Ired.  429;  Davis  t;.  State,  10 
Ga.  101 ;  Daniel  r.  State,  8  S.  &  M. 
401;  State  v.  Holmes,  54  Mo.  153; 
State  V.  Gassert,  65  Mo.  372;  State 
V.  Evans,  65  Mo.  574 ;  Hamby  v» 
State,  36  Tex.  528;  People  t*.  Mil- 
gate,  5  Cal.  127. 

Thus  where,  in  Tennessee,  the  trial 
court  ruled  that  when  the  fact  of 
homicide  was  made  out,  and  evidence 
produced  in  mitigation  led  the  jury 
to  doubt  whether  the  offence  was 
murder  or  manslaughter,  they  were 
bound  to  find  murder,  the  judgment 
was  reversed,  the  Supreme  Court 
holding :    ^  The  judge  should  have 


told  the  jury,  that  if,  upon  the  whole 
circumstances  of  the  case,  they  were 
satisfied  of  his  (the  prisoner's)  guilt, 
they  ought  to  find  him  guilty;  but  if 
their  minds,  taking  all  the  evidence 
together,  could  not  come  to  any  satis- 
factory conclusion  as  to  whether  the 
act  amounted  to  murder  or  man- 
slaughter, they  ought  to  find  him  guilty 
of  manslaughter  only."  State  v.  Cof- 
fee, 3  Yerg.  283.  See  Dove  v.  State, 
8  Heisk.  848. 

The  same  rule  applies  where  there 
is  a  reasonable  doubt  as  to  the  specific 
intention  to  take  life.  In  such  case, 
there  must  be  an  acquittal  of  murder 
in  the  first  degree;  though,  if  a  mali- 
cious homicide  be  proved,  a  convic- 
tion of  murder  in  the  second  degree 
would,  on  the  evidence,  be  sustained. 
See  Whart  on  Horn.  §§  34,  194  ; 
Whart.  Crim.  Law,  8th  ed.  §  392. 

^  See  supra,  §  1. 

*  Infra,  §  764.  See  State  v.  Gas- 
sert, 65  Mo.  352;  State  v,  Evans,  65 
Mo.  574. 
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with  a  deadly  weapon/'  viewing  it  simply  in  this  meagre  outline, 
ever  arose,  or  can  arise,  in  a  court  of  justice.^  In  the  first  place, 
we  at  least  know  what  kind  of  instrument  was  used.  Was  it 
poison  ?  Undoubtedly  if  the  poisoning  were  malicious,  we  can- 
not withdraw  the  case  from  the  category  of  murder  in  the  first 
degree.  But  are  not  poisonous  drugs  frequently  administered 
without  malicious  intent  ?  Are  not  most  medicines  more  or  less 
poisonous  ?  Hence  if  we  say,  ^'  Whoever  deliberately  admin- 
isters poison  acts  maliciously,''  we  state  an  untruth.  If  we 
say,  ^*  Whoever  maliciously  administers  poison  acts  malicioasly," 
this  is  a  petitio  principiu  But  in  practical  jurisprudence  we  are 
presented  with  no  such  alternative.  We  generally  know  what 
kind  of  poison  is  administered.  We  almost  always  know  whether 
it  was  administered  openly  or  stealthily ;  and  there  is  no  case 
that  comes  up  for  trial  in  which  there  is  not  a  group  of  other 
circumstances  each  adding  a  new  qualifying  power  to  the  reason- 
ing by  which  the  case  is  to  be  ruled.  So  it  is  with  all  other 
modes  of  killing ;  and  hence  we  must  conclude  that  the  question 
whether  an  abstract  killing  with  a  deadly  weapon  is  murder  in 
the  first  or  murder  in  the  second  degree  is  one  which  does  not 
belong  to  practical  jurisprudence,  and  the  presentation  of  which 
to  a  jury  can  only  mislead.  No  case  can  arise  in  which  there  is 
not  some  distinctive  incident  capable  of  either  strengthening  or 
weakening  the  proof  of  malicious  intent.  When  facts  exist 
which  are  consistent  only  with  the  hypothesis  of  murder  in  the 
first  degree,  then  murder  in  the  first  degree  is  to  be  inferred. 
When  facts  exist  which  are  consistent  only  with  the  hypothesis 
of  murder  in  the  second  degree,  then  murder  in  the  second  de- 
gree is  to  be  inferred.  And  this  is  entirely  consistent  with  the 
proposition  just  stated,  that  when  there  are  doubts  as  to  whether 
a  case  falls  within  a  higher  or  a  lower  grade,  the  jury  as  a  matter 
of  law  are  to  incline  to  the  merciful  side,  and  find  for  the  lower 
grade.^ 

§  723.  That  knowledge  of  the  law,  on  the  part  of  all  persons 
charged  with  crime,  is  so  far  presumed  that  they  cannot  set  up 

^  See  supra,  §§  11-20;  infra,  §  788.  Wingo,  66  Mo.  181.    As  to  inference 

^  Supra,  §  721.     See  Whart.  Crim.  to  be  drawn  from  deadly  weapon  see 

Law,  8th  ed.  §  392;  and  see,  as  adopt-  infra,  §§  784-S7,  764. 

ing  the  views  of  the  text.  State  v, 
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CHAP.  XIV.]         PRESUMPTIONS :   KNOWLEDGE  OF  LAW.  [§  723. 

ignorance  of  the  law  as  a  defence,  is  an  axiom  of  jurisprudence.^ 
That  the  axiom  contains  an  untruth  is  conceded.     No   , 

Law  pre- 

man,  in  any  community,  knows  the  law  either  inten-  sumed  to 
sively  or  extensively;  there  is  no  thinker,  no  matter  byaiisab- 
how  profound,  who  has  not  left  some  depths  un-  ^^ 
fathomed ;  no  reader,  no  matter  how  omnivorous,  who  has  not 
left  some  details  untouched.  To  predicate  that  of  the  ignorant 
which  cannot  be  predicated  of  the  learned  specialist  is  absurd  ;  ^ 
but  predicated  it  is  both  of  ignorant  and  learned,  so  far  as  to 
establish  the  conclusion  that  no  one  is  allowed  to  set  up  ig- 
norance of  law  as  an  excuse  for  wrong.^  Were  it  otherwise, 
government  would  be  trampled  under  foot.  All  that  would  be 
necessary  to  secure  perfect  irresponsibility  would  be  to  lapse 
into  perfect  ignorance.  The  more  brutal  becomes  the  criminal, 
the  more  completely  will  he  be  relieved  from  punishment  for 
crime. 

^  Whart.  Grim.  Law,  8th  ed.  §  84 ;  1  ignorance,  and,  pointing  to  about  five 

Hale,  42 ;  R.  t7.  Price,  8  P.  &  D.  4  21 ;  S.  hundred  volumes  on  his  shelves,  would 

C,  11  A.  &  E.  727;  Middleton  t;.  Croft,  tell  me  those  contained  a  small  part  of 

Str.  1056;  R.  v.  £sop,  7  C.  &  P.  456;  it;  that  the  rest  was  either  unwritten, 

R.  V.  Good,  1  C.   &  K.  185;  Stokes  or  might  be  found  in  books  that  were 

V.  Salomons,  9  Hare,  79;  R.  v.  Hoat-  in  London  or  New  York,  or  that  it 

son,  2  C.  &  E.  777 ;  R.  v.  Bailey,  R.  was  shut  up   in   the  breasts  of  the 

&  R.  1 ;  Stockdale  r.  Hansard,  9  A.  &  judges   at   Westminster  Hall.     If   I 

E.  131;  Barronet's  case,  1  E.  &  B.  1;  should  ask  him  to  examine  his  books 

P.  &  D.  51 ;  U.  S.  9.  Learned,  11  Int.  and  give  me  the  information  which 

Rev.  Rep.  149 ;  The  Ann,  1  Gallis.  the  law  itself  ought  to  have  afforded, 

62;  U.  S.  9.  Anthony,  11  Blatch.  200;  he  would  hint  that  he  lived  by  his  pro- 

Cambioso  v.  Maffett,  2  Wash.  C.  C.  fession,  and  that  the  knowledge  he 

98;    Com.    v.  Bagley,    7    Pick.  279;  had  acquired  by  hard  study  for  many 

Hamilton  v.  People,  57  Barb.    625;  years    could  not  be  gratuitously  im- 

State  t;.  Hart,  6  Jones  (N.  C),  389;  parted.  Your  law,  therefore,  I  repeat, 

McGuire  v.  State,  7  Humph.  54;  Wine-  is  absurd  in  its  consequences  if  taken 

hart  V,   State,  6    Ind.  SO ;   Black   v.  literally,  and  mocks  us  by  a  reference 

Ward,  27  Mich.  191;  Whitton  v.  State,  to  an  inaccessible  source  for  an  ex- 

37  Miss.  879;  Chaplin  v.  State,  7  Tex.  planation  of  its  obscurities." 
Ap.  87.  See  also  Martiudale  v,  Faulkner,  2 

*  *' Besides,"  objects  Mr.  Living-  C.  B.  720,  Maule,  J.;  R.  v.  Mayor  of 
ston,  in  his  Report  on  the  Louisiana  Tewksbury,  L.  R.  8  Q.  B.  629;  Cut- 
Penal  Code,  *<  is  it  not  a  mockery  to  ter  v.  State,  86  N.  J.  L.  125.  See 
refer  me  to  the  common  law  of  Eng-  Whart.  on  Ev.  §  1029. 
land?  Where  am  I  to  find  it?  Who  '  Knowledge,  however,  is  not  pre- 
is  to  interpret  it  for  me  ?  If  I  should  sumed  of  an  unpublished  statute, 
apply  to  a  lawyer  for  the  book  that  Whart.  Crim.  Law,  8th  ed.  §  86. 
contained  it,  he  would  smile  at  my  581 


§  725.]  EVIDKNCB  IN  CRIMINAL  GASES.  [CHAP.  XIV. 

§  724.  The  knowledge  of  law,  however,  which  is  here  assumed 
Admissi-      IS  practical  knowledge  commensurate  with  the  duties 
pro^  ?n^     whose  non-discharge  the  law,  in  the  concrete  case,  con- 
tent, demns. .  A  sane  person  who  commits  a  wrong,  for  in- 
stance, is  bound  to  know  that  the  wrong  is  subject  to  penal  c(m- 
sequences ;  if  it  is  malum  in  te,  his  natural  consciousness  points 
to  this,  and  it  would  be  fatal  to  government  to  allow  want  of 
such  natural  consciousness  to  be  a  defence ;  if  it  is  malum  pro^ 
hibitum^  it  should  be  known  by  him,  for  it  is  his  duty,  when  he 
undertakes  to  abide  in  a  community,  to  know  what  it  prohibits, 
for  otherwise  no  police  laws- could  be  enforced.     It  is  different 
when  we  undert^e^to  determine  the  motives  impelling  a  party 
to  an  illegal  act.     ^ence  ignorance  of  law  may  be  proved,  when 
on  indictments  for  malicious  offences  such  ignorance  goes  to  neg- 
ative malice,^  as^where  a  police  officer  honestly  mistaking  the 
law  under  which  he  acts,  intentionally,  but  without  warrant  or 
authority,  kills  an  escaped  convict,  in  which  case  there  could  be 
a  conviction  for  manslaughter,  but  not  for  murder.     To  larceny, 
also,  it  may  be  a  defence  that  the  defendant  acted  under  an  hon- 
est though  erroneous  belief  that  he  had  title.^    But  except  in 
such  cases,  when  the  object  is  to  determine  the  particular  in- 
tent of  the  defendant  when  doing  the  act  charged,  ignorance  of 
the  law  is  no  excuse.     And  even  in  cases  of  this  class,  the  de- 
fendant, when  the  indictment  permits  it,  may  be  convicted  of  a 
minor  grade  of  the  offence  of  which  negligence  is  the  gravamen. 
He  ought  to  have  known  better,  and  though  he  cannot,  to  recur 
to  homicide  as  an  illustration,  be  convicted  of  murder,  he  may, 
on  account  of  his  negligence,  be  convicted  of  manslaughter.^ 

§  725.  That  a  person  knows  what  he  does  is  also  sometimes 
called  a  presumption  of  law.  If  we  take  presumption 
edge  of  of  law  to  mean  something  that  the  law  declares  to  be 
sumption  universally  true  until  rebutted,  then  it  is  not  a  pre- 
of  fact,  sumption  of  law  that  all  persons  know  what  they  are 
about ;  for  there  are  many  persons  (e.  g,  persons  influenced  by 
fraud  or  coercion)  of  whom  the  law  declares  just  the  contrary. 
But  that  a  person  who  is  capax  negotii  should  set  up  ignorance 
of  fact  as  ground  of  exculpation  or  of  defence  would  be  against 

1  See  R.  V.  Beed,  C.  &  M.  806;        »  Whart.  Crim.  Law,  8th  ed.  §  848. 
Wbart.  Crim.  Law,  8th  ed.  §  85  a.  *  Ibid.  §§  329  et  seq. 
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the  policy  of  the  law ;  and  hence,  where  there  is  no  fraud  or 
coercion,  the  law  treats  him  as  if  he  were  cognizant  of  what  he 
did.  He  is  not  supposed  to  have  known  facts  of  which  it  ap- 
pears he  was  ignorant ;  but  if  his  ignorance  is  negligent  or  cul- 
pable, or  if  the  offence  is  one  made  by  statute  indictable  irre- 
spective of  the  perpetrator's  intention  at  the  time,  then  his 
ignorance  is  no  defence.  Hence  ignorance  of  fact,  while  it  may 
be  admissible  to  disprove  malice  (e.  g.  when  a  person  assaults 
another  erroneously  believing  the  latter  to  be  a  burglar),^  is  not 
a  defence  to  an  indictment  under  a  statute  making  the  person 
doing  a  particular  act  indictable  irrespective  of  his  intention  ;  ^ 
or  to  an  indictment  for  misconduct,  when  the  fact  of  which  the 
party  charged  was  ignorant  was  one  which  he  ought  to  have 
known.^ 

§  726.  All  other  things  being  equal,  we  are  to  presume,  when 
a  peraon  is  found  dead,  that  he  did  not  die  by  his  own  ^^^  ^^ 
hand.^     Yet  this  presumption  yields  at  once  to  any  in-  Uf©  pre- 
ferences to  be  drawn  from  the  facts  of  the  particular 
case.^ 

*  R  V.  Levett,  Cro.  Car.  638;  B.  Ollifier,  10  Cox  C.  C.  402;  Com.  v. 
V.  Reed,  C.  &  M.  806 ;  R.  v.  Sleep,  8  Farren,  9  Allen,  489;  Com.  v.  Vialle, 
Cox  C.  C.  472 ;  The  Mariana  Flora,  2  Allen,  512 ;  Com.  v.  Nichols,  10  Al- 
ii Wheat.  11;  Yates  v.  People,  82  len,  199;  Com.  v.  Waite,  11  Allen, 
N.  Y.  509;  Com.  o.  Logue,  88  Penn»  264;  Com.  v.  Raymond,  9  7  Mass.  567; 
St.  265.  See  Whart.  Crim.  Law,  8th  Com.  v.  Smith,  108  Mass.  444;  Com. 
ed.  §  88.  v.  Wentworth,  118  Mass.  441 ;  State  v. 

'  Sedgwick  on  Stat  Law,  2d  ed.  p.  Smith,  10  R.  L  258 ;  Barnes  t;.  State, 

84  ;  R.  V,  Gibbons,  12  Cox  C.  C.  287;  19   Conn.  898;  People  v.    Zeiger,   6 

R.  r.  Hicklin,  L.  R.  8  Q.  B.  860;  R.  Parker  C.  R.  855;  People  v.   Reed, 

17.  Smith,  42  L.  T.  (N.  S.)  160;  R.  47  Barb.  285;  State  v,  Ruhl,  8  Iowa, 

V.  Prince,  L.  R.  2  C.  C.  154;  Hudson  444;  State  v,  Hanse,  71  N.  C.  518. 

V.  Rae,  4  B.  &  S.  585 ;  Com.  v.  Mash,  See  Whart  Crim.  Law,  8th  ed.  §  88, 

7  Met.  (Mass.)  472 ;  Com.  v.  Thomp-  where  the  cases  are  collected  and  dis- 

son,  11  Allen,  28;  Com.  v.  Emmons,  cussed. 

98  Mass.  6 ;  Smith  v.  Brown,  1  Wend.  «  Morrison  v.  R.  R.  68  N.  Y.  648; 

281;  People  v.  Brooks,  iDenio,  457;  Continental  Ins.  Co.  v.  Delpeuch,  8 

Morris  v.  People,  8  Denio,  881;  Hal-  Weekly  Notes,  277.    See  Way  v.  R. 

sted  V,  State,  41  N.  J.  L.  552 ;  aff.  R.  40  Iowa,  841 ;  Guardian  Co.  v.  Ho- 

8.  C,  89  N.  J.  L.  402;  State  v.  Hart-  gan,  80  III.  185. 

fiel,  24  Wis.  60;  and  other  cases  cited  *  See  Best's  Evidence,  §§  846, 847 ; 

in  Whart.  Crim.  Law,  8th  ed.  §  88.  Bigelow  v.  Benedict,  70  N.  Y.  561 ; 

*  R.  t7.  Robins,  1  C.  &  K.  456  ;  R.  Greenwood  v.  Lowe,  7  La.  An.  197; 
v.  Woodrow,  15  M.  &  W.  404;  R.  v.  Richards  v.  Kountze,  4  Neb.   200; 
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§  727.  Good  faith  in  business  has  been  frequently  declared  to 
Good  faith  ^  &  rebuttable  presumption  of  law.  This  postulate, 
pnsumed.     however,  must  be  regarded  as  an  assumption  merely 


Bumpus  17.  Fisher,  21  Tex.  571.     Su- 
pra, §§let  $eq. ;  infra,  §§  795-6. 

'*  Men  differ  much  in  respect  to  the 
extent  in  which  they  will  expose  their 
lives.  Men  used  to  a  wild  career  will 
take  a  chance  at  which  those  of  quiet, 
secluded,  cautious  habits  would  shud- 
der. To  no  two  men  can  the  same 
standard  be  applied;  and,  what  is 
more,  there  are  no  two  cases  in  which 
the  dangers  presented  are  precisely 
the  same.  Still  more  strikingly  is 
this  the  case  when  we  have  to  decide 
between  suicide  and  homicide.  Who 
knows  the  secret  burdens  of  the  life 
of  a  man  whom  we  see  stretched 
dead  before  us,  drowned  or  poisoned, 
or  shot  in  a  way  that  may  be  extrin- 
sically  as  imputable  to  his  own  hand 
as  to  the  hand  of  another?  Who 
knows  what  terrible  crisis  may  have 
appeared  to  have  been  impending  to 
that  eye  now  glazed  in  death  ?  Who 
knows  what  discoveries  of  crime  may 
have  been  threatened  ?  Who  knows 
how  morally  overwhelming  may  have 
been  the  insolvency  in  which  he  was 
immersed?  Sometimes  these  prob- 
lems become  so  intricate  as  to  defy 
for  months  the  sagacity  of  the  most 
patient  and  intelligent  investigators, 
though  their  solution  may  have  burst 
with  the  clearness  and  precision  of 
lightning  upon  the  vision  of  the  dead 
man  himself  just  before  the  fatal  re- 
sult. On  the  evening  of  February 
22d,  1878,  which,  as  Washington's 
birthday,  was  a  sort  of  half  holiday, 
Mr.  Barron,  the  cashier  of  a  bank  in 
the  village  of  Dexter,  in  Maine,  was 
found  dying  in  his  office.  He  was 
gagged,  and  so  faint  as  to  be  unable 
to  explain  his  condition.  No  wounds 
sufficient  to  have  caused  death  were 
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found  on  him;  but  there  were  symp- 
toms which  indicated  that  his  condi- 
tion might  be  traced  to  narcotic  poi- 
son, as  well  as  to  the  bruises  on  his 
person,  and  the  compressions  of  the 
gag  and  cords  by  which  he  was  bound. 
Whetlier  this  gag  and   these  cords 
could  have    been  self-imposed,   and 
whether    these  wounds    could    h«Te 
been    self-inflicted,  was    a   question 
about  which  medical  experts  differed. 
But  what  is  still  more  strange,  pro- 
fessional, experts   in   accounting    for 
some    time    differed    as  to  whether 
there  was  really  a  deficit  in  the  de- 
ceased cashier's  accounts,  and  there 
was  an  equal  confusion  of  testimony 
as  to  whether  persons  likely  to  have 
committed  such  a  crime  were  lurking 
about  the  village  on  that  particular 
day.  Who  can  decide  what  weight  the 
*  presumption  of  the  love  of  life '  is 
to  have  in  this  particular  case  ?    Who 
can  decide  whether  life  was  not  pe- 
culiarly hateful  to  the  dying  man  —  a 
man   whose  whole   long  career   had 
been   marked  by  what   appeared   to 
have  been  an  honest  pride  in  modest 
integrity  ?     Who  can  tell  what  might 
have    been  the   strange  temptations 
which  led  him  to  his  defalcation,  if 
defalcation  there  was;  and  what  might 
have  been  the  agony  and  self-execra- 
tion with  which  he  awaited  its  disclos- 
ure?    Or,  if  there  had  been  no  de- 
falcation, who  can  tell  what  perturba- 
tions of  intellect  there  may  have  been 
in  his  case  to  make  him  imagine,  as 
some   men  have   insanely  imagined, 
that  he  was  a  defaulter  when  he  was 
really  not?     These  questions,  in  this 
and  similar  cases,  can  never  be  fully 
solved.    How  can  we  talk  of  a  '  pre- 
sumption '  of    love  of    life    in   such 


CHAP.  XIV.]         PBESUMPTIONS :   GOOD  FAITH :  TRUTH.  [§  728. 

for  the  determination  of  the  burden  of  proof.  In  criminal  issues, 
when  bad  faith  is  one  of  the  ingredients  of  the  offence,  it  must 
be  proved  beyond  reasonable  doubt.^ 

§  728.  It  has  been  sometimes  said  that  when  a  document  is 
shown  to  be  genuine,  the  law  presumes  that  it  is  true. 
But  genuineness  and  truthfulness  are  so  far  from  be-  ness  as 
ing  convertible,  that  documents  prepared  to  effect  any  tion  of 
political,  social,  or  ecclesiastical  end,  are  from  their  *"  " 
nature  ex  parte^  and  are  only  to  be  received  subject  to  such 
qualifications  as  may  be  supplied  by  a  knowledge  of  the  charac- 
ter and  aims  of  their  authors.  It  is  true  that  if  we  could  con- 
ceive of  an  ideal  genuine  document  without  any  distinctive  dif- 
ferentia of  its  own,  we  might  speak  of  an  ideal  presumption  of 
law  that  such  a  document  is  true.  But  there  is  no  ideal  genuine 
document ;  as  soon  as  genuineness  is  established,  it  brings  with 
it  a  series  of  incidents  peculiar  to  itself,  by  which  the  inference 
of  veracity  is  moulded.  The  documents,  for  instance,  that  may 
be  published  with  regard  to  a  homicide  of  one  of  the  parties  to  a 
contested  election  may  be  all  genuine,  but  we  cannot  determine 
as  to  the  truth  of  any  one  of  them  without  first  taking  into  ac- 
count the  prejudices  of  its  author,  and  the  objects  he  may  have 
had  in  view  in  making  the  publication,  and  then  proceeding  to 
compare  it  vrith  whatever  other  relevant  evidence  we  can  collect. 
The  Roman  authorities  on  this  point  speak  unhesitatingly. 
Truth  and  genuineness,  they  insist,  are  not  equivalent,  though 
genuineness  or  falsification  affords  inferences  of  truth  or  false- 
hood.    But  this  conclusion  is  a  praeiumtio  hominis^  or  logical 

cases,   when    the    question    depends  cumstances  can  we  do  otherwise  than 

upon  the  figuring  up  of  a  column  of  say  that  this  *  presumption/  or  more 

accounts,  or  the  truth  of  a  contested  properly    inference,    depends  ?      In 

entry?    How  can  we  advance   such  other  words,  must  we  not  arrive  at 

a  presumption   seriously  in   cases  in  the  conclusion  that  here,  as  in  other 

which  a  man,  absorbed  in  a  family  of  cases,  there  is  no  such  thing  as  a  pre- 

helpless  children,  whom  he  knows  he  sumption  of  law,  but  that  the  infer- 

cannot  relieve  by  living,  determines  ence  is  one  of  logic,  based  upon  a 

to  relieve  them  by  dying,  and,  after  comparison  of  facts,  and  varying  in 

insuring  his  life,   takes   poison  and  force  with  each  particular  collocation 

dies?    Is  not  the  real  question  here  of  circumstances?"      1    Crim.   Law 

whether    there    were    circumstances  Mag.  (Jan.  1880)  25-6. 
which  indicated  an  intention  to  kill        ^  Supra,  §  880.    As  to  relevancy  in 

himself  by  the  poison,  and  on  these  cir-  such  cases  see  supra,  §§  55-7. 
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conclosion,  as  distinguished  from  a  praemmtio  legu^  or  arbitrary 
legal  conclasion.^ 

§  729.  All  persons  who  have  reached  years  of  discretion  are 
-  regarded  primd  faciei  by  a  rebuttable  presumption  of 

generally  law  (presunUio  juvifi)^  to  be  sane.'  Hence  the  burden 
presvm  .  ^j  proof,  when  a  party  sets  up  insanity  as  a  defence,  is 
on  him  to  prove  it.'  In  what  way  this  burden  is  to  be  sustained 
is  elsewhere  discussed.^ 

§  730.  It  has  frequently  been  said  to  be  a  presumption  of  law 
Inunity  that  chronic  insanity  is  continuous  ;  ^  but  that  such  {ure- 
^^^^^  sumption  does  not  exist  as  to  fitful  and  exceptional 
tinue.  attacks.^     This,  however,  is  a  mere  petitio  principU; 

it  being  tantamount  to  saying  that  chronic  insanity  is  chronic, 
and  transient  insanity  is  transient.  The  presumption  as  to  the 
continuance  of  insanity,  such  is  the  more  correct  statement,  is 
one  of  fact,  varying  with  the  particular  case.*     And  it  resolves 


^  See  Quinct  v.  5;  L.  4.  D.  xxii. 
4;  L.  26.  §  2.  D.  zyL  8;  Endemann, 
258.  As  to  distinction  between  genu- 
ineness and  authenticity  see  Paley's 
Evidences,  Introd.  Chap.  As  to  proof 
of  genuineness  see  supra,  §§  546  et 
seq, 

>  R.  V.  Stokes,  8  C.  &  K.  188 ;  B. 
V.  Taylor,  4  Cox  C.  C.  155;  R.  ». 
Layton,  4  Cox  C.  C.  149;  U.  S.  v, 
Lawrence,  4  Cranch  C.  C.  544;  U.  S. 
V.  McGlue,  1  Curtis,  1 ;  State  v.  Law- 
rence, 57  Me.  574 ;  Com.  v.  Eddy,  7 
Gray,  583 ;  State  r.  Spencer,  1  Zab. 
202 ;  Lynch  v.  Com.  77  Penn.  St.  205  j 
Boswell  V,  Com.  20  Grat.  860 ;  State 
t;.  Brandon,  8  Jones  (N.  C),  463; 
Weed  V.  Ins.  Co.  70  N.  C.  566  ;  State 
V.  Starke,  1  Strobh.  479;  Loeffner  v. 
State,  10  Oh.  St.  599;  People  v.  Myers, 
20  Cal.  518.  As  to  burden  in  case  of 
insanity  see  supra,  §  836. 

'  See  supra,  §  386. 

*  Ibid. 

*  R.  V.  Layton,  4  Cox  C.  C.  149;  R. 
o.  Stokes,  3  C.  &  K.  188;  Cartwright 
V,  Cartwright,!  Phillimore,  100;  Atty. 
Gen.  V,  Parnther,  3  Bro.  C.  C.  '441 ; 
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White  V.  Wilson,  18  Ves.  88  ;  Prinsop 
V.  Dyce  Sombre,  10  Moo.  P.  C.  232; 
Nichols  V.  Binns,  1  Sw.  &  Tr.  S4S ; 
Smith  V.  Tebbitt,  L.  R.  1  P.  &  D. 
898;  Hoge  v.  Fisher,  1  P.  C.  C.  R 
168;  Breed  r.  Pratt,  18  Pick.  115; 
Hix  V.  Whittemore,  4  Met  545; 
Sprague  v.  Duel,  1  Clarke  (N.  Y.),  90; 
Titlow  ».  Titlow,  54  Penn.  St.  216; 
State  r.  Spencer,  1  Zab.  1 96 ;  Carpen- 
ter V,  Carpenter,  8  Bush,  283;  Ballew 
V.  Clark,  2  Ired.  L.  23 ;  State  r.  Brin- 
ger,  5  Ala.  244 ;  Saxon  v.  Whittaker, 
80  Ala.  237;  Ripley  v,  Babcock,  18 
Wis.  425  ;  State  v.  Reddick,  7  Eans. 
143. 

•  Hall  V.  Warren,  9  Ves.  605;  White 
V.  Wilson,  13  Ves.  87 ;  Lewis  r.  Baird, 
8  McLean,  56  ;  Hix  v.  Whittemore,  4 
Met.  545 ;  State  v.  Reddick,  7  Kans. 
143;  People  v,  Francis,  38  Cal.  188. 

^  R.  t;.  Stokes,  3  C.  &  E.  188 ;  R. 
V.  Layton,  4  Cox  C.  C.  149 ;  Sadler  v. 
Sadler,  8  C.  B.  (N.  S.)  87;  Smith  o. 
Tebbitt,  L.  R.  1  P.  &  D.  484 ;  Ander- 
son r.  Gill,  8  Macqueen  S.  A.  Cas. 
197;  Staples  v.  Wellington,  58  Me. 
458;  Stote  v.  Spencer,  1  Zabr.  196; 


CHAP.  XIV.] 


PBESUIIPTIONS :    SANITY. 


[§  732. 


itself  into  the  conclusion  that  when  insanity  of  a  permanent  type 
is  shown  to  have  existed,  without  proof  of  recovery,  the  burden 
is  on  the  party  setting  up  sanity  to  prove  it,^  but  that  the  mere 
fact  that  a  party  had  years  ago  an  attack  of  exceptional  brain 
disease  does  not  impose  such  a  burden. 

§  731.   An  inquisition  of  lunacy  is,  as  to  strangers,  at  the 
most,  only  primd  facte  proof  of  business  incompetency,^  loBanitj 
though  it  may  conclude  parties.^    Hearsay  in  the  neighr  ™f  J^nld 
borhood  is  inadmissible  to  prove  insanity.^     The  issue  S^_ 
of  insanity  is  to  be  determined  by  the  facts  proved  in  stances. 
the  particular  case,  such   as  prior  insane  conduct ;  ^  physical 
peculiarities ;  ®  and  hereditary  tendency.^     In  arriving  at  a  con- 
clusion, the  opinions  of  persons  who  have  observed  the  alleged 
lunatic,  whether  such  persons  be  experts  or  non-experts,  are  to 
be  considered.^ 

The  burden  of  proof  in  such  cases  is  more  fully  discussed  in 
a  prior  chapter.^ 

§  732.  Another  psychological  law,  in   obedience  to  Prudence 
which  it  mB,j  he  primd  facie  inferred  that  men  will  act,  danger  will 
is  that  persons  when  advised  of  danger  will  take  ordi-  sumed. 


State  V.  Starke,  1  Strobh.  479;  State 
r.  Bringer,  5  Ala.  244. 

1  State  V.  WUner,  40  Wis.  804. 
See  supra,  §  68. 

*  See  cases  cited  Whart.  on  £y.  § 
1254. 

*  Supra,  §  599. 

«  Wright  V.  Tatham,  1  A.  &  E. 
818;  7  A.  &  E.  318;  4  Bing.  N.  C. 
489 ;  Lancaster  Bk.  v.  Moore,  78  Penn. 
St.  407,  overruling  Rogers  v.  Walker, 
6  Barr,  871;  Choice  v.  State,  81  6a. 
424.     Supra,  §  599. 

When  the  insanity  of  the  defendant 
is  relied  on  in  defence  to  an  indict- 
ment for  murder,  evidence  of  the  de- 
fendant's subsequent  acts  or  conduct 
is  not  admissible  to  prove  the  exist- 
ence of  that  condition  at  the  time  of 
the  offence,  except  when  so  connected 
with  evidence  of  a  previous  state  of 
mental  disorder  as  to  strengthen  the 


inference  of  its  continuance  at  the 
time  of  the  murder,  or  when  they  in- 
dicate unsoundness  of  so  permanent  a 
nature  as  necessarily  to  reach  back 
beyond  that  time.  Com.  v,  Pomeroy, 
117  Mass.  148. 

»  U.  S.  V.  Sharp,  1  Pet.  C.  C.  118; 
Lake  v.  People,  1  Parker  C.  R.  495; 
McLean  r.  State,  16  Ala.  672 ;  Peo- 
ple V.  March,  6  Cal.  548. 

«  1  Wh.  &  St.  Med.  Jur.  §  470. 

'  R.  17.  Tuckett,  1  Cox  C.  C.  108 ; 
R.t;.  Oxford,  9  C.  &  P.  525;  Smith 
V,  Kramer,  1  Am.  Law  Reg.  858 ;  Bax- 
ter v.  Abbott,  7  Gray,  71  ;  Com.  v, 
Andrews,  cited  1  Wh.  &  St.  Med. 
Jur.  875.  See  State  v.  Christmas,  6 
Jones  (N.  C),  471;  Whart.  Crim. 
Law,  8th  ed.  §§  64-5. 

8  Supra,  §§417  et  seq. 

^  Supra.  §  886. 
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§  738.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  XIY* 

nary  care  for  self-preservation.^  Thus  it  has  been  held  in  Penn- 
sylvania,^ that,  in  the  absence  of  evidence  to  the  contrary,  a 
person  who  has  been  killed  by  a  train,  at  a  railway  crossing, 
will  be  so  far  presumed  to  have  observed  the  requisite  precau- 
tions that  the  burden  of  proof  is  on  the  railway  company  to 
show  the  contrary.^  Presumptions  of  this  class  are  simply  in- 
ferences of  fact,  varying  in  intensity  with  the  capacity  of  the 
subject.  To  an  infant,  but  a  slight  degree  of  prudence  is  im- 
puted ;  the  degree  imputed  increases  with  years>  Prudence  is 
taught  by  experience,  direct  or  indirect,  and  we  cannot  impute 
prudence  in  avoiding  danger,  except  to  those  who  know  what 
danger  is.* 

§  733.  Where,  in  the  commission  of  a  crime,  the  husband  and 
Supremacy  ^^®  ^^  present,  and  cooperating  in  the  criminal  act,  it 
of  husband  jg  a  presumptiou  of  law,  capable  of  being  rebutted  by 
proof,  that  the  wife  is  acting  under  coercion.^  In  the 
old  practice  in  criminal  cases,  treason  and  murder  were  excepted 
from  the  operation  of  this  presumption ;  ^  but  this  exception  is 
no  longer  admitted.^  In  civil  actions  for  torts  the  same  primd 
facie  presumption  exists  in  the  wife^s  favor ;  though  this  may 
be  rebutted  by  proof  that  she  instigated  the  tort,  or  by  other 

^  As  to  relevancy  of  such  evidence  *  See  Bain  on  Character,  282. 

see  supra,  §  56.  >  See  1  Hale,  45, 47;  R.  v.  Manning, 

>  Pennsylvania  R.  R.  Co.  v.  Weber,  2  C.  &  K.  887;  R.  v.  Smith,  8  Cox  C. 

76  Penn.  St.  157.  C.  27;  R.   i;.    Stapleton,   1    Craw.  & 

'  Though    see,   contra,  Wilcox  r.  Dix,  168;  R.  v.  Matthews,  1  Den.  C. 

Rome,  &c.  R.  R.  Co.  89  N.  Y.  858.  C.  596;  R.  v.  Cohen,  11   Cox  C.  C. 

In  Weiss  v.  R.  R.  79  Penn.  St.  387,  99 ;  State  v.    Harvey,  3   N.   H.  65 ; 

the  court  said:  **  When  the  plaintiffs  Com.  v,  Eagan,  103  Mass.  71;  Quin- 

below  closed  their  evidence,  they  had  Ian  v.  People,  6  Parker  C.  R.  9 ;  Uhl's 

a  perfect  primd  facie  case  to  go  to  case,  6  Grat  711;  Davis  v.  State,  15 

the  jury.    They  had  given   evidence  Ohio,  72;  Millerv.  State,  25  Wis.  384; 

of  the  negligence  of  the  defendants,  State  v.   Patterson,   1    Strobh.   169; 

and  no  contributory  negligence  of  the  Williamson  v.  State,  16  Ala.  431. 

deceased  appeared.  The  presumption  '  Whart.  Crim.  Law,  8th  ed.  §§  78 

of  law  ( ?}  was  that  he  had  done  all  et  seq. 

that  a  prudent  man  would  do  under  ^  R.  t;.  Smith,  8  Cox  C.  C.  27 ;  R. 

the  circumstances  to  preserve  his  own  v.  Wardroper,  8  Cox  C.  C.  284;  R.  0. 

life,  and  that  he  had  stopped,  and  Manning,   2   C.  &  K.   90S ;  Com.  r. 

looked,  and  listened.'*    See  Whitford  Gannon,  97  Mass.  547;  Com.  v.  Welch, 

r.  Southbridge,  119  Mass.  564.  Ibid.  593. 

^  See  Whart.  on  Negligence,  §§  310, 
315. 
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CHAP.  XIV.] 


PRESUMPTIONS:    INTENT. 


[§  784. 


proof  showing  her  independent  and  free  concurrence.^  The 
presumption  does  not  apply  to  acts  done  in  the  husband's  ab- 
sence.^ 

§  734.  That  a  man  intends  the  probable  consequences  of  what 
he  does  is  sometimes  styled  a  presumption  of  law.  This,  Probable 
however,  is  an  error,  if  by  presumption  of  law  is  meant  fences 
a  presumption  to  be  imposed  by  the  courts  as  univer-  "^tended. 
sally  applicable.  It  is  not  universally  true  that  a  man  intends 
the  probable  consequences  of  his  act.  A  manufacturer  of  pistols, 
for  instance,  knows  that  it  is  probable  that  some  of  the  pistols 
he  makes  may  be  used  to  kill ;  but  the  killing  that  results  he 
does  not  in  the  eye  of  the  law  intend.  Probable  consequences, 
also,  may  result  from  acts  as  to  which  the  law,  by  pronouncing 
them  to  be  negligent,  expressly  negatives  intent.  We  are  unable, 
therefore,  to  say  of  all  the  probable  consequences  of  acts  that 
they  were  intended  by  the  authors  of  such  acts.  All  that  we 
can  say  is,  that  most  of  such  probable  consequences  were  in- 
tended ;  and  that,  judging  from  analogy  or  imperfect  induction,' 
such  is  the  case  with  the  particular  consequences  we  have  to  dis- 
cuss. In  this  sense  we  may  speak  of  such  consequences  as  pre- 
sumably intended.^  In  all  departments  of  jurisprudence  this 
line  of  reasoning  is  applied.  We  infer  that  he  who  breaks  into  a 
house  at  night  and  steals  goods  therefrom  intends  burglary,^  and 
that  he  who  publishes  a  libel  does  so  intentionally,  though  the 
inference  is  open  to  rebuttal.^  We  ii\fer^  in  such  and  similar 
cases,  intent ;  but  we  infer  it  (even  when  a  party  is  examined  as 
to  his  motives)  from  the  facts  of  the  particular  case.  The  proc- 
ess is  induction  from  facts,  not  deduction  from  arbitrary  law.^ 


^  Marshall  v.  Oakea,  51  Me.  SOS. 

*  1  Hawk.  c.  1,  8.  9;  1  Uale,  47; 
Martin  v.  Com.  1  Mass.  847;  Com.  v, 
Neal,  10  Mass.  152 ;  Com.  v,  Butler, 
1  Allen,  4. 

*  See  supra,  §§5-17. 

«  R.  V.  Brice,  R.  &  R.  450 ;  R.  v. 
Cobden,  S  F.  &  F.  838;  State  v.  Good- 
enow,  65  Me.  SO;  State  v.  Oilman,  69 
Me.  168;  Com.  v.McGerty,  114  Mass. 
299;  Knapp  v.  White,  28  Conn.  529; 
Quinebaug  Bk.  v,  Brewster,  80  Conn. 
559;  Thomas  o.  People,  67  N.  Y.  218; 


Hackett  v.  Com.  15  Penn.  St.  95;  Jones 
».  Ricketts,  7  Md.  108;  Hart  v.  Ro- 
per, 6  Ired.  Eq.  849;  Hayes  v.  State, 
58  6a.  85;  Gauldin  v.  Shehee,  20  Ga. 
581;  Mearst;.  Graham,  8Blackf.  144; 
State  v.  Lautenschlager,  22  Minn. 
514.  That  such  inference  may  be  re- 
butted see  Filkins  v.  People,  69  N. 
Y.  106. 

*  R  V.  Brioe,  supra. 

«  Pontifex  v.  Bignold,  8  M.  &  Gr. 
68. 

^  An  extraordinary  illustration  of 
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§  786.] 


EVIDENGB  m  GRHIINAL  €A8ES. 


[chap.  XIT. 


niiutra- 
tions  of 
rule. 


§  735.   Bat,  as  haa  already  been  noticed,   these  inferences, 
Process        thoagh  inferences  of  fact,  varying  in  intensity  with  each 
is  oDe  of      particular  case  (not  primd  facie  invariable  as  is  the  pre- 
sumption  of  innocence),  are  not  inferences  to  be  arbi- 
trarily applied.     The  jury  in  such  matters  is  to  accept  certain 
general  principles  of  probable  reasoning,  which  it  is  the  duty  of 
the  court  to  announce,  not  as  binding  rules  of  law,  but  as  logical 
processes,  of  great  value  in  all  questions  of  evidential  induction. 
§  786.   The  presumption  (or  inference,  as  it  may  more  prop- 
erly be  called)  immediately  before  us,  that  the  nat- 
ural and  probable  consequences  of  every  act  deliber- 
ately done  were  intended  by  its  author,^  may  be  copi- 
ously illustrated.     Thus  on  a  trial  for  forgery,  where  the  forgery 
is  proved,  an  intent  to  defraud  the  person  who  would  have  to 
pay  the  instrument  if  it  were  genuine  may  be  inferred,  even 
though  the  instrument  be  so  framed  as  not  to  impose  upon  him, 
and  the  intent  to  defraud  be  general,  and  not  confined,  or  in 
any  way  pointed  to  the  person  by  whom,  if   genuine,  the  in- 
strument would  be  paid.^    So  the  uttering  of  a  forged  stock  re- 
ceipt to  a  person  who  employed  the  prisoner  to  purchase  stock  to 
that  amount,  and  advanced  the  money,  is  the  basis  from  which 
may  be  inferred  an  intent  to  defraud,  notwithstanding  the  beli^ 
of  the  party  to  whom  it  was  uttered  that  the  prisoner  had  no 
such  intent.^     Where  a  killing,  also,  is  by  a   person  without 
authority,  and  not  in  public  war,  by  an  instrument  likely  to 
cause  death,  with  deliberate  aim,  malice  is  to  be  inferred  from 


the  tendency  to  push  undulj  this  kind 
of  inference  is  to  be  found  in  State  v. 
Neely,  74  N.  C.  425.  A  negro,  see- 
ing a  white  woman  passing  alone 
through  a  piece  of  woods,  gave  chase 
to  her,  crying  oat  to  her  several  times 
to  stop.  She  ran,  until  she  was  in 
sight  of  a  dwelling-house,  when  the 
negro,  not  having  overtaken  her,  re- 
treated. This  was  held  by  a  majority 
of  the  court  sufficient  to  sustain  a  con- 
viction for  assault  with  intent  to  com- 
mit a  rape. 

»  R.  17.  Price,  9  C.  &  P.  729;  R.  v. 
Holt,  7  C.  &  P.  518;  R.  r.  Dixon,  S 
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M.  &  S.  15;  R.  V.  Bailey,  R.  &  R.  1; 
R.  V.  Harvey,  8  D.  &  R.  464;  Com.  v. 
Drew,  4  Mass.  391;  Com.  v,  Snelling, 
15  Pick.  837;  People  v.  Cotteral,  18 
Johns.  115;  State  v.  Cooper,  1  Green 
(N.  J.),  861;  State  v.  Biitchell,  5 
Ired.  350;  State  v,  Jarrott,  1  Ired.  76; 
State  V.  Council,  1  Overt  305. 

«  Whart.  Crim.  Law,  8th  ed.  §§ 
711  et  seq.;  R.  v,  Mazagora,  R.  &  R. 
291;  Henderson  v.  State,  14  Tex. 
503;  Hoskms  v.  State,  11  6a.  92; 
Stote  V.  Mix,  15  Mo.  153. 

•  R  o.  Sheppard,  R.  &  R  169. 


CHAP.  XIV.] 


PRESUMPTIONS:  INTENT. 


[§  788. 


the  act.^  But  the  inference  of  intent,  or  of  malice,  is  to  be 
drawn  from  the  whole  case,  varying  in  force  as  the  case  varies-^ 
It  is  wrong  to  say  in  cases  of  homicide,  for  instance,  that  as  a 
uniform  presamption  of  law  criminal  intent  and  malice  are  to  be 
presumed  from  the  use  of  a  deadly  weapon,  for  there  are  cases 
where  this  is  not  true.^  Tet  in  cases  where  the  evidence  shows 
the  deliberate  use  by  an  intelligent  person  of  a  deadly  weapon, 
in  a  private  encounter,  without  authority  of  law,  the  jury  may 
be  told  that  malice  is  a  proper  logical  inference.^ 

§  787.  The  Roman  common  law  is  to  the  same  effect.  Facta 
laesione  praesvmitur  dolus^  donee  probetur  contrarium. 
This  is  based  partially  on  the  Code  and  opinions  of  the  to  the  same 
jurists,  partially  on  philosophical  grounds.  But  this 
is  simply  a  "  conclusio  probationum,"  or  inference  of  probable  in- 
ductive reasoning  from  facts.  And  with  peculiar  caution  do  the 
jurists  insist  upon  the  inference  being  drawn  from  all  the  circum- 
stances of  the  case.  It  is,  they  tell  us,  a  process  of  free  logic, 
in  which  we  are  not  justified  in  arriving  at  an  inference  until 
we  weigh  every  fact  put  in  evidence,  and  'as  to  which  no  pre- 
announced  inflexible  rule  can  be  declared.^ 

§  788.  We  must  keep  in  mind  that  the  doctrine  that  malice 


1  See  R.  17.  Ward,  L.  R.  1  C-  C. 
856;  Thomas  v.  People,  67  N.  Y. 
2 IS;  Meyers  v.  Com.  S3  Penn.  St. 
181;  State  v.  Zeibart,  40  Iowa,  169; 
State  0.  Lautenschlager,  22  Minn. 
514. 

«  Filkena  v.  State,  69  N.  Y.  101; 
State  V.  Painter,  67  Mo.  84. 

•  Infra,  §  764.  See  R.  v.  Welsh, 
11  Cox  C.  C.  886;  R.  v,  Selten,  11 
Cox  C.  C:  674;  Murray  v.  Com.  79 
Penn.  St.  811;  Kingen  v.  State,  45 
Ind.  519;  Buckner  v.  Com.  14  Bush, 
60;  Ferris  o.  Com.  14  Bush,  862; 
State  V,  Roane,  2  Dev.  58 ;  State  v. 
West,  6  Jones  (N.  C),  505 ;  State  t;. 
Coleman,  6  Rich.  (N.  S.)  185;  Simp- 
son V.  State,  59  Ala.  1;  State  v. 
Swayse,  80  La.  An.  1828  ;  Palmore  v. 
State,  29  Ark.  248;  Skidmore  v.  State, 
48  Tex.  98 ;  Perry  v.  State,  44  Tex. 


478;  Murray  v.  State,  1  Tex.  Ap. 
417. 

«  Infra,  §  764. 

*  Collat.  legg.  Mos.  et  Rom.  1.  8. 
Imperator  Antoninus  Augustus  Aure- 
lio  Herculano  et  aliis  militibus.  Pra- 
ter Tester  rectias  fecerit,  si  se  praesidi 
provinciae  optulerit:  cui  si  probaverit 
non  occidendi  animo  hominem  a  se  per- 
cussum  esse,  remissa,  homicidii  poena 
secundum  disciplinam  mllitarem  sen- 
tentiam  proferet.  L.  1.  C.  ad  L.  Com. 
de  sicar.  (9.  16.) ;  L.  5.  C.  de  iniur. 
(9.  85.) ;  L.  7.  pr.  D.  de  administ.  tutor. 
(26.  7.)  ;  Gandinus  Rub.  de  homici- 
diariis  n.  28.  p.  850;  Mascardus  Con- 
clusiones  probationum,  Concl.  532.  n. 
10  sqq. ;  Menocbius  de  praesurapt.  v. 
8.  n.  45  sqq.  ;  Farinacius  qu.  88.  n. 
12-24.  qu.  89.  n.  74  sqq.  ;  Matthaens 
de  crim.  xlvii.  4.  1.  n.  10. 
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and  intent  are  .presumptions  of  lair,  to  be  presumed  from  the 
Malic*  not   mere  act  of  killing,  belongs,  even  if  correct,  to  purely 
^riiy   *'    speculatiye  jurisprudence,  and  cannot  be  applied  to 
^11^2*™^     any  case  that  can  possibly  arise  before  tlie  courts.     As 
^^i^-        we  have  just  seen,  in  no  case  can  the  prosecution  limit 
its  proof  to  the  mere  act  of  killing.     If  killing  be  proved,  the 
mode  must  not  merely  be  shown,  but  averred.    It  is  not  enough 
to  aver  in  the  indictment  that  *^  A.  killed  B."    How  the  killing 
was  done  must  be  specified.    Nor  is  it  possible  to  eliminate  from 
the  proof  the  mode ;  for  a  statement  by  a  witness,  could  we  im- 
agine such  evidence  to  be  offered,  that  **  A.  killed  B.,"  would 
be  inadmissible  as  matter  of  opinion ;  it  would  be  necessary  to 
state  the  facts,  so  as  to  show  that  the  way  of  killing  was  one  of 
which  the  law  takes  cognizance.     It  may  be  said,  for  instance, 
that  A.,  a  son,  killed  his  mother  by  his  misccmduct  breaking  her 
heart ;  but  this  would  not  be  the  subject  of  a  criminal  prosecu- 
tion.     What  the  law  punishes,  is  not  killing^  but  particular 
modes  of  killing^  and  those  must  be  averred  and  proved.     Now 
these  modes,  when  proved,  form  facts  from  which  intent  is  to  be 
inferred  or  negatived.     It  is  therefore  announcing  a  proposition 
purely  speculative  and  irrelevant  to  tell  a  jury  that  an  abstract 
killing  involves,  as  a  matter  of  law,  an  abstract  intent.     It  is 
perfectly  proper,  however,  to  tell  a  jury  that  from  certain  circum- 
stances, —  e,  g,  B,  deadly  weapon,  repeated  and  severe  wounds, 
threats,  —  intent  and  malice  may  be  rightly  inferred  as  infer- 
ences of  fact.     These  are  inferences  familiar  in  the  operation  of 
psychological  and  social  law ;  inferences  the  jury  are  bound  to 
weigh  ;  but  in  weighing  which  it  is  proper  that  they  should  be 
advised  by  the  court.     When  we  apply  this  test,  the  apparent 
conflict  of  opinions  vanishes.     It  is  true  that  we  hear  occasional 
utterances,  as  in  Massachusetts,  of  the  old  doctrine,  that  mal- 
ice is  to  be  inferred  from  the  mere  act  of  killing ;  but  wherever 
this  is  done,   it  is  followed  by  the  admission   that  when  the 
facts  of  killing  are  proved,  then  the  malice  is  to  be  inferred 
from  the  facts.     Now  as  the  facts  of  killing  are  always  proved, 
the  idea  of  abstract  malice  being  presumed  from  abstract  killing 
has  no  application  to  the  cases  before  the  court.^    It  is  a  specu- 

^  See    this   virtually    admitted   in    Shaw,  C.  J.,  and  by  Curtis,  J.,  in  U. 
Com.  0.  Hawkins,  8   Gray,  463,  by    S.  v.  Armstrong,  2  Curtis  C.  C.  446. 
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lation  like  the  speoulatioiis  of  the  old  schoolmen,  from  which  it 
is  taken,  baaed  on  the  snppoeition  that  there  are  abstract  gen* 
eric  phenomena  (e*g*  an  abstract  horse  with  abstract  predicates) ; 
speculations  which  roam  over  all  creation,  without  ever  toucli- 
ing  any  particular  real  case.  Should,  however,  the  judge  make 
the  proposition  not  speculative  but  regulative,  —  should  he  direct 
the  jury  that  logical  inferences  of  this  class  are  presumptions  of 
law,  and  tell  them  to  presume  malice  from  the  act  of  killing,  — 
then  this  would  be  error.^ 

§  739.  The  fallacy  which  has  just  been  noticed  pervades  the 
civil  as  well  as  the  criminal  side  of  our  law.    Thus  we 
are  told  by  an  authoritative  writer,  that  ^^  The  deliber-  other  hart- 
ate  publication  of  a  calumny,  which  the  publisher  knows       ^^' 
to  be  false^  raises,  under  the  plea  of  ^  Not  guilty  *  to  an  action 
for  libel,  a  conclusive  presumption  of  malice."^    Now,  here 
again  is  either  a  mere  petilio  prindpii^  being  equivalent  to  say- 
ing, ^^  A  falsehood  uttered  deliberately  and  knowingly  is  a  false-' 
hood  uttered  deliberately  and  knowingly,"  or  we  have  exhibited 
to  us,  not  a  ^^  conclusive  "  but  a  probable  presumption  of  maUce. 
Undoubtedly  the  fact,  that  a  document  attacking  the  character  of 
another  is  published  by  a  mere  volunteer,  is  ground  from  which 
malice  may  be  inferred.     But  this  fact  is  not  always  enough  to 
make  out  malice,  for  when  the  publication  is  privileged,  then,  in 
order  to  show  malice,  facts  inconsistent  with  bona  fides  must  be 
proved.^    Whether  there  is  malice,  therefore,  even  by  force  of 
the  very  line  of  cases  before  us,  is  a  question  of  fact,  determined 
by  the  evidence  in  the  particular  case.    Another  illustration  of 
the  same  error  may  be  noticed  in  an  English  ruling,  that  fraud 
is  to  be  inferred  wherever  one  man  tells  an  untruth  to  another 

1  Whart.  Cr.  PL  &  Pr.  §  794.    Of  Taylor  v.  Hawkins,    16  Q.  B.  308 ; 

the  inferences  to  be  drawn  from  the  Cooke  v.  Wildes,  5  E.  &  B.  828 ;  Too- 

instrument  see  infra,  §  768.  good  v.  Spyring,  1  C,  M.  &  R.  181, 

»  Taylor's    Evidence,  §    71,  citing  198;  4  Tyr.  582,  S.  C;  Coxhead  v. 

Haire  v.  Wilson,  9  B.  &  C.  648;  R.  Richards,  2  C.   B.   569;    Wright  v. 

r.  Shipley,  4  Dougl.  78, 177 ;  Fisher  v.  Woodgate,  2  C,  M.  &  R.  578  ;  Tyr. 

Clement,  10  B.  &  C.  475;  Baylis  p.  &  6r.  12,  S.  C;  Gilpin  v.  Fowler,  9 

Lawrence,  10  A.  &  E.  925.  Exch.   615;    Somerville  v.  Hawkins, 

*  Bromage  v.  Prosser,  4   B.   &  C.  10  C.  B.  588;  Harris  t^.  Thompson, 

247;  Spill  17.  Maale,  L.  R.  4  Ex.  282;  18  C.  B.  888;  R.  o.  Wallace,  8  Jr.  L. 

Whitefield  v.  R.  R.  1  E.,  B.  &  £.  115;  R.  (N.  S.)  88. 
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for  the  purpose  of  obtaining  the  latter's  goods.^  Here,  again,  we 
have  the  same  dilemma.  Either  the  ruling,  if  it  means  that  he 
who  intends  to  cheat  has  the  intention  of  cheating,  is  a  bare  pe- 
titio  principii;  or  it  rests  on  a  false  premise,  namely,  that  a  man 
who,  by  means  of  an  untruth,  obtains  another's  goods,  intends  to 
cheat,  in  teeth  of  the  fact  that  there  are  innumerable  cases  in 
which  untruths  are  uttered  unconsciously,  or  as  mere  brag,  or  as 
matters  of  opinion,  in  which  cases  it  is  held  that  the  intention  to 
cheat  is  not  proved.  In  this  case,  also,  we  have  the  process  of 
deduction  erroneously  substituted  for  induction,  by  which  alone, 
as  we  have  seen,  conclusions  as  to  intent  can  be  reached. 

§  740.  When  the  proof  indicates  that  there  were  other  inten- 
Combioft.     tions  besidc  that  laid  in  the  indictment  (e.g.  in  steal- 
tMHioDiTno    ^^g*  beside  the  intention  to  steal,  an  intention  to  help  a 
defence.       third  pcrsou,  Or  in  homicide,  beside  the  intent  to  kill, 
an  intent  to  vindicate  an  impaired  right),  the  existence  of  such 
cumulative  intention  is  no  defence.'    There  is  no  good  act  that 
is  not  to  some  extent  impelled  by  improper  motives ;  there  is  no 
bad  act  which  the  perpetrator  does  not  summon  up  good  motives 
to  excuse.     An  assassination,  for  instance,  is  rarely  for  the  exclu- 
sive purpose  of  satiating  private  hate.     A  bad  man  is  to  be  re- 
moved from  the  world,  or  some  good  deeds  are  to  be  aided  by 
part  of  the  plunder.    If  whenever  good  intentions  are  mingled 
with  the  bad  intention  which  stimulates  the  guilty  act  there  can 
be  no  conviction,  there  could  be  no  conviction  in  any  case. 

§  741.  From  the  vexed  question  of  intent  we  proceed  to  an- 
Presump.  other  line  of  rulings,  as  to  which  variable  logical  infer- 
AguDst  ences  have  been  too  often  spoken  of  as  constant  pre- 
documentB.  sumptions  of  law.  Where  a  document  is  shown  to 
have  been  fraudulently  altered,  defaced,  or  destroyed,  we  may 

^  Tapp  V.  Lee,  8  B.  &  P.  871.    See        *  R.  o.  Cox,  R.  &  R.  862 ;  R.  r. 

Pontifez  t7.  Bignold,  8  M.  &  Gr.  68;  Gillow,  1  Mood.  C.  C.  185;  R.  0.  Da- 

Com.  V.  Marphy,  23  Grat.  960.    In  vis,  1  G.  &  P.  306 ;  R.  o.  Bowcd,  C.  & 

R.  0.  NooD,  6  Cox  C.  C.  137,  Cress-  M.  U9;  R.  v.  Hill,  2  Mood.  C.  C.  30; 

well,  J.,  told  the  jury  that  the  law  Id-  R.  0.  Batt,  6  C.  &  P.  829 ;  State  r. 

fers  malice  from  a  wU/tU  killing  with-  Moore,  12  N.  H.  42;  Com.  v.  McPike, 

out  provocation.    But  this  also  is  a  8   Cush.   181;  People  o.   Curling,  1 

petitio  prineipiif  and  is  nothing  more  Johns.  820.    See  supra,  §  135 ;  and  as 

than  saying  that  a  wilful  killing  u  to  combination  of  intents  see  Whart 

wilful.  Crun.  Law,  8th  ed.  §  119. 
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infer  that  this  was  done  in  the  interests  of  the  party  to  be  bene- 
fited by  the  spoliation ;  and  should  he  attempt  to  make  use  of  the 
document  in  its  corrupted  state,  or  to  offer  parol  evidence  of  its 
contents  when  it  has  been  so  destroyed,  not  only  will  he  be  pre- 
cluded from  taking  advantage  of  his  fraud,  but  among  the  sev- 
eral probable  interpretations  of  the  document,  that  which  was 
most  unfavorable  to  him  will  be  adopted.^  So  a  spoliation  of 
papers  by  a  neutral  vessel  when  captured  has  been  held  to  give 
a  strong  inference  of  hostile  purpose.^  And,  as  will  soon  be  more 
fully  seen,  wherever  evidence  is  intentionally  suppressed,  we 
have  the  right  to  suppose,  as  a  matter  of  logic,  that  if  produced 
it  would  tell  against  the  party  working  the  suppression.^ 

§  742.  Foi^ery  of  evidence,  to  adopt,  with  a  slight  change,  Mr. 
Bentham's  classification,  may  be  effected:  (1.)  From   ^ 
a  view  of  self-exculpation ;  (2.)  Maliciously,  with  the  evidence 
intention  of  injuring  the  accused  or  others ;  (3.)  In  cnipation  ' 
order  to  effect  some  speculative  or  moral  end.*  Sucuf  hw 

With  a  View  to  Self-exculpation.  —  A  striking  illus-  *®"°<^®«- 
tration  of  this  is  found  in  the  trial  of  Dr.  Webster,  for  the  mur- 
der of  Dr.  Parkman,  where  letters  were  received  by  the  police 
marshal  of  Boston,  purporting  to  reveal  the  location  of  the  body, 
which  upon  the  trial  were  proved  to  have  been  written  by  the 
prisoner,  in  order  to  divert  suspicion  from  himself,  and  to  pre- 
vent a  rigid  examination  of  the  premises  where  the  murder  was 
actually  committed.^  The  numerous  fabrications  of  evidence  in 
behalf  of  the  claimant  in  the  Tichborne  case  also  had  much  in- 
fluence in  leading  to  the  conclusion  of  his  guilt.  The  same  re- 
marks apply  to  a  forged  defence  of  alibi.  It  is  not  an  uncommon 
artifice  to  endeavor  to  give  coherence  and  effect  to  a  fabricated 
alibi^  by  assigning  the  events  of  another  day  to  that  on  which  the 
offence  was  committed,  so  that  the  events,  being  true  in  them- 
selves, are  necessarily  consistent  with  each  other,  and  false  only  in 
their  assignment  to  the  day  in  question.^    And  while  an  alihi  is 

^  Infra,  §  749.  *  Semis's  Rep.  of  Webster  case, 

*  The  Hanter,  1  Dods.  Adm.  480;  210.     See,  on  same  point,  Gardiner 
The  Pizarro,  2  Wheat.  227.  v.  People,  6  Parker  C.  R.  155;  £d- 

*  Infra,*  §   748;   Whart.  on  £▼.  §  mund's  case,  1  Wh.  &  St.  Med.  J.  § 
1264.  167. 

^  See,  on  this  point,  Amos's  Great        ^  Wills  on  Circumstantial  £v.  116. 
Oyer,  &c.  267.  An  illustration  of  this  is  given  in  1 
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a  defence  which  is  a  constant  safeguard  of  innocence,  it  is  pecol* 
iarly  susceptible  of  being  fabricated  as  a  shelter  for  goilt.^  It 
has  hence  been  held  that  the  getting  ap  by  the  defendant  of  a 
fictitious  alibi  by  false  personation  is  admissible  against  him  on 
trial,'  though  such  a  defence  must  not  be  treated  as  necessarilj 
iuTolying  guilt'  The  same  may  be  said  of  an  attempt  to  cor- 
rupt witnesses.* 
§  748.  The  fact  of  a  forgery  of  eyidenoe  having  taken  place 
is,  therefore,  simply  a  circumstance  from  which,  in  oon- 
oondaiiT*  ucction  with  others  (proof  of  the  corpus  delicti  being 
^  ^  essential),  guilt  may  be  inferred.^     Taken  by  itself, 

such  proof  is  not  inconnstent  with  innocence,  since  an  inno- 
cent though  weak  and  timid  man,  sensible  that  appearances  are 
against  him,  and  not  duly  weighing  the  danger  of  his  being  de- 
tected in  clandestine  attempts  to  stifle  proof,  may  naturally  resort 
to  this  mode  of  averting  danger.*  Mr.  Bentham,  in  illustrating 
this  point,  refers  to  a  story  in  the  Arabian  Nights,  which  may  be 
thus  amplified.    A  little  hunchback  is  accidentally  choked  by 

Ciim.  Law  Mag.  8;  17  Alb.  L.  J.  40.  held  that  these  circamstaDces  created 

As  to  cdibi  see  supra,  §  838.  a  violent  presamption  of  the  defend- 

^  See  supra,  §  888;  infra,  §§  749-^0.  ant's  knowledge  of  title  in  the  pUin- 

*  State  9.  Williams,  1  Williams  tiff;  and  the  jury  were  directed  that 
(Yt.),  724;  Turner  v.  Com.  86  Penn.  the  snppresser  and  the  destroyer  were 
St  64;  and  cases  cited  supra,  §  884.  to  be  considered  in  the  same  light  as 

*  Toler  V.  State,  16  Oh.  St.  988 ;  the  law  considers  a  spoliator,  as  hat- 
State  o.  Brown,  25  Iowa,  561.  ing  destroyed  the  proper  evidence; 

^  State  V.  Staples,  47  N.  H.  118.  that  against  him,  defective  proof,  so 

Infra,  §  749.  far  as  he  liad  occasioned  such  defect, 

*  State  0.  Collins,  20  Iowa,  86 ;  must  be  received,  and  everything  pre- 
State  V,  Benner,  64  Me.  267;  Walker  sumed  to  make  it  effectual;  and  that 
V.  State,  49  Ala.  898.  if  they  thought  the  plaintiff  had  given 

On  an  ejectment   involving  large  probable  evidence  of  his  being  the 

estates  in  Ireland,  the  question  being  legitimate  son  of  Lord  Altham,   the 

whether  the  plaintiff  was  the  le^ti-  proof  might  be  turned  on  the  defend- 

mate  son  of  Lord  Altham,  and  there-  ant,  and  they  might  expect  satisfac- 

fore  prior  in  right  to  the  defendant,  tion  from  him  that  liis  brother  died 

who  was  his  brother,  it  was  proved  without  issue.    Craig  on  dem.  of  An- 

that  the  defendant  had  procured  the  nesley  v.  Earl  of  Anglesea,  1 7  St.  Tr. 

plaintiff,  when  a  boy,  to  be  kidnapped  1416;  and  see  the  Tracy  Peerage,  10 

and  sent  to  America,  and  on  his  re-  CI.  &  F.   154;  Clunnes  v.  Pezzy,  1 

turn,  fifteen  years  afterwards,  on  oc-  Camp.  8;  Lawton  o.  Sweeny,  8  Jar. 

casion  of  an  accidenUl  homicide,  had  967;  Wills  Circ.  £v.  72. 

assisted   in    an    unjust    prosecution  *  See  case  given  by  Coke,  8d  last, 

against  hhn  for  murder;  and  it  was  104,  p.  282,  and  remarks  infra,  §  749. 
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swallowing  a  fish  bone.  His  host,  to  get  rid  of  him,  places  him 
at  the  door  of  a  neighboring  chamber.  The  inhabitant  of  this 
chamber,  opening  the  door  and  seeing  this  unwelcome  incum* 
brance  deposited  there,  gives  the  body  a  kick,  and  is  shocked,  on 
returning  to  the  spot  a  few  minutes  after,  to  find  the  hunchback 
dead.  To  ward  off  suspicion  from  himself,  he  takes  up  the  body 
and  places  it  in  front  of  a  second  chamber,  where  a  similar 
scene  is  shortly  afterwards  enacted.  Quite  a  number  of  opera- 
tions of  this  kind  are  gone  through  with,  each  successive  occu- 
pant endeavoring  to  shift,  in  this  way,  suspicion  from  himself  on 
Jiis  neighbor.  It  may  be  questioned  whether  many  innocent  men 
over  whom  suspicion  lowers  would  not  do  very  much  the  same 
thing.  A  man  of  sagacity  and  courage  would  undoubtedly  say, 
**This  thing  implicates  me.  I  will  confront  the  difficulty  at 
once.  I  will  court  investigation,  and  settle  the  matter  right  off." 
But  not  every  one  charged  with  crime  has  at  bis  command  sa- 
gacity and  courage.  A.  is  found  dead,  apparently  murdered ; 
and  B.  and  C.  are  charged  with  killing  him.  B.,  who  is  a  man 
of  weak  character,  is  innocent  of  the  murder ;  but  thinks  that  if 
he  succeeds  in  destroying  all  the  proof  of  the  corpus  delicti  his 
acquittal  will  be  sure.  He  attempts  this  («•  g.  attempts  to  bum 
up  the  dead  body,  or  to  make  way  with  other  indicatory  proof  of 
a  violent  homicide),  and  attempting  it  unsuccessfully,  the  at- 
tempt is  a  strong  article  of  evidence  against  him.  B.,  a  shrewd 
villain,  if  he  makes  the  attempt,  makes  it  successfully. 

§  744.  While,  therefore,  guilt  may  be  inferred  from  the  fabri- 
cation of  a  false  defence,  the  inference  is  not  arbitrary, 
but  varies  with  the  circumstances  of  the  case.  Good  as  don  vanei 
well  as  bad  causes  have  in  this  way  been  pressed.  If  a  ^*  ^*^* 
cause  is  to  be  condemned  because  its  advocates  have  forged  evi- 
dence in  its  support,  Christianity  would  have  to  be  condemned, 
for  in  behalf  of  Christianity  innumerable  writings  have  been 
forged.  Given  a  true  cause,  a  desperate  assailant,  and  an  advo- 
cate who  believes  the  end  justifies  the  means,  and  falsehood  will 
be  resorted  to  to  prove  the  truth.  In  litigations  in  which  high 
passions  are  excited  the  temptation  to  strain  if  not  fabricate  evi- 
dence becomes  almost  irresistible.  Few  cases  of  disputed  suc- 
cession or  legitimacy,  for  instance,  are  tried,  in  which  suspicious 
evidence  is  not  introduced  on  both  sides ;  and  such  is  almost 
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§  745.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  XIV. 

always  the  case  in  criminal  prosecutions  in  which  warring  social 
or  political  parties  are  enlisted.  We  must  also  remember  that 
false  defences  of  this  kind  may  be  the  result  of  the  interference 
of  ill-advised  counsel  or  friends.^ 

§  745.  It  may  be  that  the  object  of  such  forgery  was  to  injure 
With  in-  ft  third  person,  either  as  a  means  of  gratifying  revenge 
injuring  ^^  ^^  protecting  self.  A  common  instance  of  this  is 
others.  where  stolen  goods  are  clandestinely  deposited  in  the 
house,  room,  or  box  of  an  innocent  person,  with  a  view  of  excit- 
ing suspicion  of  larceny  against  him  ;  and  a  suspicion  of  murder 
may  be  raised  by  secreting  a  bloody  weapon  in  like  manner.^ 

^  In  the  days  of  Sir  Elijah  Impey,  mony  is  brought  into  court  knowinglj 

an  English  merchant   in  India  was  hy  counseL 

sued  on  a  promissory  note.  **  It  is  But  we  must  remember  that  there 
forged,"  said  he  to  his  attorney,  are  many  cases  in  which  such  testi- 
«  Never  mind/'  was  the  reply,  "  we  mony  may  come  in  without  the  com- 
will  make  it  all  right."  The  client  plicity  of  either  client  or  counsel, 
gave  the  attorney  a  list  of  witnesses  We  have  already  noticed  instances  in 
who  would  prove  the  forgery,  and  which  perjury  has  been  deemed,  by 
went  into  court  expecting  to  hear  the  witness  committing  it,  a  point  of 
them  called.  To  his  surprise,  his  honor.  Supra,  §§  373  et  seq.  Lord 
counsel,  after  the  plaintiff's  case  was  Cockburn,  in  his  Reminiscences,  no- 
closed,  pulled  out  a  release.  **  But  tices  several  trials  in  which  high- 
the  release  "  —  so  the  client  after-  minded  Scotch  lords,  who  would  scorn 
wards  objected  to  his  attorney  —  an  untruth  themselves,  looked  upon 
'*  was  never  given  to  me ;  I  never  it  as  a  matter  of  course  that  their 
heard  of  it  before."  *' That  is  true,"  retainers  should  come  into  court  to 
was  the  reply,  **  but  the  shortest  way  swear  to  whatever  might  help  their 
was  to  meet  the  plaintiff  on  his  own  chief.  But  in  many  cases  where  false 
ground,  so  we  forged  the  release."  testimony  is  rendered,  even  this  ex- 
it is  unfortunate  that  in  our  criminal  tent  of  connivance  cannot  be  imputed, 
courts  there  is  a  class  of  lawyers  who  A  man  is  to  be  tried  on  a  capital 
are  unscrupulous  enough  to  seize  upon  crime.  It  is  natural  to  suppose  that 
any  defence  that  is  available,  no  mat-  among  those  whose  being  is  wrapped 
ter  how  false  they  may  know  it  to  be.  up  in  his  there  may  be  some  one 
That  there  are  witnesses  also  ready  ready  to  sacrifice  himself,  if  it  need 
to  swear  to  any  defence,  when  they  be,  for  the  rescue;  some  one  like  the 
do  not  run  the  risk  of  prosecution  for  Scotch  servant,  who  would  '*  rather 
perjury,  is  illustrated  by  the  hangers-  trust  his  soul  to  God  than  his  master 
on  who  can  be  counted  upon  to  offer  to  the  Whigs."  Yet  this  may  be 
and  to  swear  to  straw  bail.  It  would  without  any  complicity  on  the  part  of 
be  unjust,  therefore,  to  impute  to  the  the  person  on  trial.  1  Crim.  Law 
client  that  which  may  be  the  entire  Mag.  17. 

work  of  the  counsel.    We  have  no        «  Best's  Theory  of  Pres.  Proof  App. 

right  to  infer  guilt,  even  if  false  testi-  Case  10,  p.  102. 
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CHAP.  XIV.]     PRESUMPTIONS  :   FABBICATION  OF  EVIDENCE.        [§  746. 

§  746.   Forgery  of  this  kind  may  be  forcibly  accomplished. 
This  Mr.  Bentham  illustrates  by  a  case  where  three  such 
men  unite  in  a  conspiracy  against  an  innocent  person  ;  ^ay^j^ 
one  laying  hold  of  his  hands,  another  putting  into  his   forcible. 

Mr.  Bentham  gives  the  following  :  wax  impression  of  the  shop  key  ;^  and 
''  An  old  widow,  reputed  to  have  a  as  he  was  in  the  habit  of  dressing  the 
large  sum  of  money  by  her,  lived  in  a  servant's  hair,  had  saved  from  time 
small  shop  facing  a  street,  with  a  back  to  time  a  considerable  portion  of  the 
chamber,  which  served  as  her  bed-  combings,  which,  after  perpetrating 
room.  Her  entire  family  consisted  of  the  murder,  he  placed,  together  with 
herself  and  a  man-servant,  who  slept  the  cravat,  in  the  hands  of  the  de- 
on  the  fourth  story  of  the  same  house,  ceased."  8  Benth.  Jud.  Ev.  255.  Of 
but  whose  room  had  no  communica^  a  like  character  was  a  case  which  oc- 
tion  with  those  of  his  mistress,  except  curred  a  few  years  ago  in  Mississippi, 
through  the  door  of  the  front  shop,  A  young  man  named  Boynton  had 
which  it  was  his  usual  practice  to  lock  been  for  some  days  staying  at  the 
outside  when  going  away  at  night,  house  of  a  friend  on  a  plantation  on 
and  take  the  key  to  his  own  room,  the  Mississippi  River.  One  morning 
One  morning  this  door  was  observed  the  deceased,  the  master  of  the  house, 
open,  but  without  any  marks  of  vio-  was  found  murdered  in  a  rice  brake; 
lence  or  breaking  upon  it,  and  the  old  by  his  side  were  seen  Boynton's  pis- 
woman  was  discovered  lying  on  her  tols,  and  in  Boynton's  hat,  in  the  room 
bed  murdered,  apparently  by  a  bloody  where  he  was  then  sleeping,  was  found 
knife,  which  was  found  on  the  floor  a  paper  which  was  known  to  have 
at  some  distance  from  her,  while  the  been  a  short  time  before  in  the  pocket 
strong  box  in  the  room  was  open,  and  of  the  deceased.  On  this  evidence 
had  been  rifled.  One  hand  of  the  Boynton  was  convicted  and  executed; 
corpse  grasped  a  quantity  of  hair,  as-  persisting  to  the  end  in  his  ignorance 
certained  by  comparison  to  be  that  of  of  the  perpetrator  of  the  act,  and 
the  servant,  and  the  other  a  cravat,  breaking  wildly  from  the  sheriff  when 
which  turned  out  to  be  his  property  ;  the  hour  of  execution  arrived,  pro- 
while  the  key  of  the  shop  was  found  claiming  his  innocence  with  an  ear- 
in  its  usual  place.  On  the  strength  nestnesa  that  shook  the  confidence  of 
of  these  presumptions  of  his  being  the  by-standers  in  his  guilt.  Not  many 
the  murderer  of  his  mistress,  the  un-  mondis  after,  a  man,  who  had  been 
fortunate  man  was  put  to  the  torture,  prowling  about  the  neighborhood  at 
confessed  the  crime,  and  was  broken  the  time,  was  arrested,  tried,  and  sen- 
on  the  wheel.  In  the  process  of  time,  tenced  in  another  State  for  a  murder 
however,  it  was  discovered  that  the  subsequently  occurring;  and  when  at 
murder  and  robbery  had  been  com-  the  gidlows  he  confessed  that  he  had 
mitted  by  a  man  who  was  the  ser-  been  the  perpetrator  of  the  murder  for 
vant's  favorite  companion,  who,  in  or-  which  Boynton  had  suffered;  that  he 
der  to  avert  suspicion  from  himself  had  taken  the  pistols  from  Boynton's 
and  cast  it  on  his  friend,  had  fur-  pillow,  and  had  in  return  placed  a 
nished  himself  with  a  knife  and  era-  paper  from  the  dead  man's  pocket  in 
vat  belonging  to  him.  He  also  availed  Boynton's  hat 
himself  of  an  opportunity  to  take  a  To  the  same  point  is  a  trial  related 
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§  746.]                       EYIDENCB  IN  GBIMINAL  GASES.  [CBAP.  XIV. 

pocket  an  article  of  stolen  property,  which  the  third,  running  up, 
as  if  by  accident,  during  the  ecu£9e,  finds  there,  and  denounces 
him  to  justice  as  a  thief. ^ 

by  Mr.  Bent  ham,  where  the  officers  accordingly  testified    to    its    where- 
of justice  were  accused  of  haying  aK  abouts.    Celebrated  Trials,  591. 
tered  a  common  key,  found  in  the  ^  8  Benth.  Jud.  £v.  99. 
possession  of  the  defendant,  into  a  Another  common  circumetaoce  of 
master  key,  in  order  to  make  it  ap-  this  kind,  Mr.  Bentham  adds,  is  the 
pear  at  the  trial  that  he  had  a  facility  pretence  of  having  taken  part  of  the 
for  committing  the  mnrder  which  he  draught  from  which  death   has   en- 
really  did  not  possess.    S  Benth.  Jud.  sued.    R.  v,  Wescombe,  Annual  Reg- 
£r.  60.  ister  for  1829,  p.  142.     So,  it  b  not 
In  another  case,  cited  to  the  same  unusual   to  endeaTor  to  induce  tlie 
e£Fect,  Thomas  Harris,  an  innkeeper,  suspicion  of  suicide,  by  placing  eooie 
was  convicted  in  England,  in  1642,  of  instrument  of  destmetion  in  the  hand 
the  murder  of  James  Gray,  a  lodger,  of  the  murdered  party.    In  the  year 
A  servant  of    the  prisoner,    named  1764,  a  citizen  of  Liege  was  found 
Morgan,   testified  that    he    saw  his  shot,  and  his  own  pistol  was  discoT* 
master  strangle  the  deceased;  but  the  ered  lying  near  him;  from  which  cxi^ 
charge  being  denied,  and  no  marks  cumstance,  together  with  that  of  no 
of  violence  appearing  upon  the  body,  person  having  been  seen  to  enter  or 
the  prisoner  was  upon  the  point  of  leave  the  house  of  the  deceased,  it 
being  discharged,  when  the  maid-ser-  was  concluded  that  he  had  destroyed 
▼ant  having  desired  to  be  sworn,  tes-  himself;  but  upon  examining  the  ball 
tified  that  the  prisoner  had  hidden  a  by  which  he  had  been  killed,  it  was 
large  sum   of  gold  belonging  to  the  found  to  be  too  large  ever  to  have  en- 
deceased  in  the  garden.    Thb  being  tered  that  pistol,  and  the  real  mur- 
found,  and  the  prisoner's  explanations  derers    were    ultimately    discovered, 
being  considered  unsatisfactory,  the  Medical  Jurisprudence,   by  Paris  & 
jury  found  a  verdict  of  guilty,  and  Fonblanque,  vol.  iii.  p.  94.     Green, 
Harris  was  executed.     It  afterwards  Berry,   and  Hill  were  tried  in  the 
appeared  that  Gray  had  died  a  natural  year  1678,  for  the  murder  of  Sir  Ed- 
death  ;  that  Morgan  having  had  a  quar-  mundbury  Godfrey,  who  was  strangled 
rel  with  his  master  took  the  opportu*  by  a  handkerchief,  in  Somerset  House, 
nity  of  charging  him  with  the  murder;  on  a  Saturday  night ;  and  after  ra- 
that  Harris  being  an  avaricious  man  maining  concealed  until  the  following 
had,  from  time  to  time  previously,  Wednesday,  he  was  carried  at  mid- 
hidden  sums  of  money  in  the  garden,  night  into  the  fields  beyond   Soho, 
which  being  known  to  Moi^n  and  the  and  thrown  into  a  ditch,  and  his  own 
maid-servant,  they  had  resolved  to  se-  sword  thrust  through  his   body,   in 
cure  it  when  it  should  amount  to  a  order  to  excite  a  belief  that  he  had 
sum  of  sufficient  magnitude;  but  that  committed  suicide.    State  Trials,  vol. 
upon  the  trial,  finding  Morgan  unsuc-  vii.  p.  159.    But  in  cases  of  this  kind 
cessful  in  his  charge,  the  maid  had  consistency  is  often  overlooked,  as  by 
resolved  to  sacrifice  the  money  and  placing  the  weapon  in  the  left  hand, 
her  master  to  save  her  lover  from  an  instance  of  which  took  place  in 
the  punishment  of  perjur}',  and  had  Fitler's  case,  eited  in  Annual  Register 
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CHAP.  XIV.]     PRESUMPTIONS :   FABRICATION  OF  EVIDENCE.        [§  747. 

§  747.  Fabrication  of  evidence  may  also  be  for  the  mere  pur- 
pose of  creating  a  sensation  in  the  community.  In  the  ^^^  ^  ^_ 
summer  of  1879,  a  lady  in  New  York  was  found  bru-  Utiveor 

•^  -111^  r  moral  end. 

tally  murdered  in  her  chamber,  and  though  for  a  few 
days  no  definite  traces  of  the  murderer  could  be  found,  the  guilt 
was  finally  brought  home  to  a  colored  man  named  Chastine  Cox, 
who  was  subsequently  convicted.  But  while  the  question  was 
still  in  suspense,  public  interest  was  much  roused ;  and  a  series 
of  letters  appeared  in  the  newspapers  suggesting  various  persons 
as  guilty  of  the  murder,  and  two  witnesses  were  ready  to  testify 
to  facts  grossly  exaggerated,  if  not  fabricated,  implicating  the 
husband  of  the  murdered  woman.  Were  these  speculations  and 
fabrications  the  work  of  a  person  seeking  in  this  way  to  divert 
attention  from  himself?  So  far  from  this  being  the  case,  the 
speculations  were  thrown  out  as  guesses,  something  in  the  way  in 
which  answers  to  conundrums  are  published ;  and  nothing  would 
better  illustrate  the  falsity,  as  an  absolute  rule,  of  the  presump- 
tion now  before  us,  than  the  severity  with  which  the  prosecuting 
authorities  would  have  rebuked  an  attempt  to  impute  the  homi- 
cide to  the  author  of  one  of  these  communications  on  the  ground 
that  throwing  the  police  on  a  false  track  is  a  presumption  of 
guilt  on  the  part  of  those  by  whom  the  luring  device  was  de- 
signed. So  far  as  concerns  those  who  concocted  fabrications  im- 
plicating the  hi^Bband  of  the  murdered  woman,  we  have  here 
simply  illustrated  the  fact  that  there  may  be  gratuitous  and  vol- 
unteer pei*juries  for  a  prosecution,  as  well  as  gratuitous  and  vol- 
unteer perjuries  for  a  defence.  In  the  same  line  may  be  men- 
tioned letters  containing  false  statements,  but  designed  innocently 
for  the  purpose  of  diverting  a  friend  from  a  dangerous  enterprise. 
Mr.  Bentham  gives,  as  an  analogous  illustration,  the  incident 
related  of  the  patriarch  Joseph,  who,  with  the  view  of  creating 
alarm  and  remorse  in  the  minds  of  his  guilty  brothers,  caused  a 
silver  cup  to  be  privately  hid  in  one  of  their  sacks,  and  after  they 
had  gono  some  distance  on  their  journey,  had  them  arrested  as 
thieves  and  brought  back.  The  object  of  suppressing  evidence, 
also,  may  be  to  protect,  not  self,  but  another  person.^ 

for  1834,  p.  115;  Wills  Cbcum.  £y.        ^  It  u  related  of  a  dissolute  English 
112.  statesman,  then  in  political  disgrace, 
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§  748.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  XIT. 

§  748.  *^  The  suppression  or  destruction  of  pertinent  evidence," 
Sappret-  i^  IS  remarked  by  Mr.  Starkie,  ^^  is  always  a  prejudicial 
■tructioo  of  circumstance  of  great  weight ;  for  as  no  act  of  a  rational 
evidence,  being  is  performed  without  a  motive,  it  naturally  leads 
to  the  inference  that  such  evidence,  if  it  were  adduced,  would 
operate  unfavorably  to  the  party  in  whose  power  it  is."  ^  One 
of  the  most  prejudicial  facts  in  the  trial  of  Captain  Donnellan 
was  that  he  had  rinsed  the  phials  from  which  Sir  Theodoeios 
Boughton  had  taken  the  draught  which  was  alleged  to  have 
caused  his  death.  And  in  another  conspicuous  English  case  of 
poisoning,  the  contents  of  the  stomach  of  the  deceased,  which 
had  been  placed  in  a  jug  for  examination,  were  clandestinely 
thrown  by  the  defendant  into  a  vessel  containing  a  quantity  of 
water.  The  defendant  was  acquitted  on  the  ground  of  the  in- 
sufficiency of  the  evidence  of  the  corpus  delicti  ;  but  besides  the 
tampering  with  the  contents  of  the  stomach,  evidence  was  given 

thAt  being  visited  by  a  person  evi-  self  and  his  paramour  from  detection 
dently  disguised,  there  was  a  suspicion  in  a  disgraceful  intrigue, 
among  the  police  that  this  visitor  was  ^  Starkie's  Evidence,  vol.  i.  p.  437. 
a  foreign  emissary,  whom  it  was  trea-  To  same  effect  see  Edmund's  case,  1 
son  to  harbor.  A  search-warrant  was  Wh.  &  St.  Med.  Jur.  §  167;  Leeds  v, 
issued,  and  the  house  was  entered.  Cook,  4  Esp.  256 ;  Gray  v.  Haig,  20 
Its  master,  when  he  faced  the  officers,  Beav.  219;  Moriarty  v.  R.  R.  L.  R. 
was  in  obvious  confusion.  He  begged  5  Q.  B.  814;  Curlewis  v,  Cerfield,  1 
that  at  least  his  own  chamber  should  Q.  B.  814 ;  Owen  v.  Slack,  2  Sim.  k 
not  be  searched,  and  he  did  this  with  St  606 ;  Bell  v.  Frankis,  4  M.  &  Gr. 
a  distressed  earnestness  which  con-  446;  Sutton  v.  Davenport,  27  L.  J. 
vinced  them  that  in  that  chamber  C.  P.  54;  State  v.  Enapp,  45  N.  H. 
ihey  would  find  the  person  of  whom  148;  Thayer  v.  Stearns,  1  Pick.  109; 
they  were  in  search.  Of  course  this  Com.  v.  Webster,  5  Cush.  316;  Grimes 
made  them  more  eager,  and  they  v.  Kimball,  8  Allen,  518;  Joannes  p. 
forced  their  way  into  the  room.  A  Bennett,  5  Allen,  169;  People  v.  Rath- 
person  was  there  in  bed.  *'  I  will  bun,  21  Wend.  509^  Meyer  p.  Barker, 
show  you  enough  to  prove  to  you  that  6  Binn.  228;  Reed  v.  Dickey,  1  Watts, 
this  is  not  the  man  you  seek,'*  said  152  ;  Page  v.  Stevens,  28  Mich. 
Lord  Bolingbroke,  for  it  was  his  house  857;  People  v,  Marion,  29  Mich.  31 ; 
that  was  entered.  He  uncovered  Jones  v.  State,  64  Ind.  400  ;  Winchell 
enough  of  the  body  to  show  that  it  v.  Edwards,  57  111.  41;  Revel  v.  State, 
was  that  of  a  woman,  keeping  the  26  Ga.  275;  Blevins  v.  Pope,  7  Ala. 
head  concealed  so  that  she  might  not  871;  Bell  v.  Hearne,  10  La.  An.  515; 
be  identified.  His  anxiety  and  con-  Lucas  v.  Brooks,  23  La.  An.  117.  See, 
fusion  when  his  house  was  entered  however,  remarks  in  Baker  v,  Ray,  2 
sprang  from  his  desire  to  protect  him-  Russell,  73.    As  to  spiriting  away  wit- 
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CHAP.  XIV.]    PRESUMPTIONS  :   TAMPERING  WITH  EVIDENCE.      [§  748. 

of  other  suspicioas  facts  and  declarations,  strongly  indicative  of 
conscious  guilt.^ 

Filing  away  the  engraving  from  articles  of  plate ;  cutting  out 
the  marks  on  linen  ;  shoeing  a  horse  backwards,  as  was  the  case 
in  a  remarkable  arson  case  in  New  Jersey,  so  as  to  reverse  the 
track ;  and  the  removal,  or  endeavor  to  remove  from  the  person 
or  clothes  stains  of  blood,  or  other  marks,  together  with  other 
instances  of  obliteration  or  distorting  of  marks  of  identity,  may 
be  enumerated  under  this  head.  So  having  a  large  quantity  of 
counterfeit  coin  in  possession,  many  of  each  sort  being  of  the 
same  date  and  made  in  the  same  mould,  and  each  piece  being 
wrapped  in  a  separate  piece  of  paper,  and  the  whole  hid  in 
different  pockets  of  the  dress,  is  some  evidence  that  the  pos- 
sessor knew  that  the  coin  was  counterfeit  and  intended  to  ut- 
ter it.* 

In  the  great  number  of  poison  cases  so  industriously  collected 
by  Hitzig,®  there  are  several  in  which  it  was  attempted,  by  the 
premature  interment  of  human  remains,  to  conceal  the  of- 
fence, the  pretext  being  that  this  was  rendered  necessary  by  the 
state  of  the  body.  In  one  case,  the  presumption  arising  from  a 
hurried  burial  was  sought  to  be  rebutted  by  the  antedating  the 
time  of  death,  and  an  ingenious  but  perilous  net-work  of  letter 
and  funeral  notices  was  spread  while  the  deceased  was  still  in 
full  health.  He  stumbled  unawares  upon  his  own  funeral  para- 
phernalia, and  was  fortunately  able,  not  only  to  read  the  mourn- 
ing notes,  but  to  prevent  their  necessity.     Dr.  Hitzig  gives  in 

^  £.  V.  DoDDall,  Wills  Gircum.  £v.  signee,  went  to  the  boat  where  the  pris- 

103.  oner  was  to  require  explanation;  but, 

In  a  case  reported  by  Mr.  ViTills,  as  as  soon  as  he  had  stepped  into  it,  the 
tried  in  1886,  before  Mr.  Justice  Bo-  prisoner  pushed  him  back  upon  the 
Banquet,  for  stealing  a  quantity  of  rum  wharf,  and  forced  the  boat  into  the 
which  had  been  delivered  to  his  mas-  middle  of  the  canal,  where  he  broke 
ter,  a  carrier  by  canal,  for  conveyance  the  jars  and  emptied  their  contents, 
from  Liverpool  to  Birmingham,  the  which' by  the  smell  were  proved  to  be 
carrier's  agent  at  Liverpool,  as  was  rum,  into  the  canal.  The  prisoner 
his  custom,  had  taken  a  sample  of  the  was  convicted.  R.  v.  Thomas,  Re- 
spirit  and  tested  its  strength.  Upon  ported  Wills  Circum.  £v.  75. 
the  delivery  at  its  place  of  destination,  ^  R.  v,  Jarvis,  83  £ng.  L.  &  £q. 
the  spirit  was  found  to  be  underproof,  667 ;  Dears.  C.  C.  552  ;  7  Cox  C.  C. 
and  the  portion  abstracted  had  been  53. 

replaced  with  water.  The  carrier's  *  Neue  Pitaval,  von  Dr.  J.  C.  Hit- 
clerk,  on  the  complaint  of  the  con-  zig  und  Dr.  W.  Haring. 
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§  749.] 


EVmENOE  m  OBIlflNAL  CASES. 


[chap.  XIV. 


fall  the  trial  of  a  woman  who,  under  the  pretext  of  a  family  cus- 
tom, was  enabled  to  direct  no  less  than  seven  precipitate  intei^ 
ments  in  her  own  immediate  household,  no  one  suspecting  that 
the  usage  which  she  thus  so  rigorously  followed  was  but  a  tiidc 
to  cover  the  violent  death  of  victims  whom  she  appeared  ten* 
derly  to  lament. 

§  749.  The  holding  back  of  evidence  may  be  used  as  a  pre- 
So  affainit  sumption  of  fact  against  the  party  who  holds  back  such 
withhold-  evidence  in  all  cases  in  which  it  could  be  produced.^ 
evidence.  When,  on  the  refusal  of  a  party  to  produce  on  trial 
papers  which  have  been  called  for,  the  opposite  party  introduces 
parol  evidence  of  the  contents  of  the  papers,  then,  if  there  be 
doubt,  the  probable  interpretation  most  unfavorable  to  the  sup- 
pressing party  will  be  adopted.'  The  nou»calling  of  a  witness, 
however,  will  not  justify  an  arbitrary  presumption  of  suppres- 
sion ;  *  unless  such  witness  be  important  and  be  under  the  party ^s 
control ;  ^  and  under  statute  no  presumption  is  to  be  drawn 
from  the  fact  that  a  defendant  does  not  offer  himself  for  exam- 
ination.^ 

Attempts  to  prevent  a  witness  from  attending  are  admissible 
as  a  fact  from  which  unfavorable  inferences  may  be  legitimately 
drawn. ^ 

Indicatory  proof,  however,  may  be  destroyed  by  the  inadver- 
tent interference  of  third  parties.^ 


^  See  cases  cited  supra,  §  S41 ;  Ab- 
bott, C.  J.,  in  R.  V.  Burdett,  48  B.  & 
Aid.  161;  Wentworth  v.  Lloyd,  10 
H.  L.  C.  589;  Durgin  v.  Danville,  47 
Yt  95 ;  State  v.  Moon,  41  Wis.  684. 

**  Lord  Mansfield  forcibly  observed, 
in  Blatch  v.  Archer,  that  '  It  is  cer- 
tainly a  maxim  that  all  evidence  is  to 
be  weighed  according  to  the  proof 
which  it  was  in  the  power  of  one  side 
to  have  produced,  and  in  the  power 
of  the  other  to  have  contradicted.' 
Cowper,  68,  65."  Graves,  C.  J.,  Wal- 
lace v.  Harris,  82  Mich.  894. 

See  Armory  v,  Delamire,  1  Str. 
505;  R.  v.  Jarvis,  Dears.  C.  C.  552; 
7  Cox  C.  C.  58;  Atty.  Gen.  v.  Wind- 
sor,  24  Beav.   679;    Shoenberger  o. 
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Hackman,  37  Penn.  St.  87;  Mordecai 
V.  Beal,  8  Porter,  529. 

*  Cooper  V.  Gibbons,  8  Camp.  863 ; 
Crisp  V.  Anderson,  1  Stark.  35 ;  Han- 
son t7.  Eustace,  2  How.  658;  Clifton 
0.  U.  S.  4  How.  242;  Barber  v.  Lyon, 
22  Barb.  €22;  Cross  v.  Bell,  84  N.  H. 
83;  Life  Ins.  Co.  v.  Ins.  Co.  7  Wend. 
81;  Shortz  v.  Unangst,  3  W.  &  S.  45. 

<  Scovill  r.  Baldwin,  27  Conn.  316. 
^  Williams  v.  Com.  Sup.  Ct.  Penn. 

1880. 

<  Supra,  §  485. 

«  State  V.  Barron,  37  Vt.  57;  Stote 
V.  Staples,  47  N.  H.  118;  Adams  s. 
People,  16  N.  Y.  Sup.  Cl  89;  People 
ti.  Pitcher,  15  Mich.  897. 

»  Infra,  §  777, 


CHAP.  XIV.]      PBESUHPTIOHS  FBOM  ATTEMPTS  AT  ESCAPE.      [§  760. 


§  750.  When  a  suspected  person  attempts  to  escape  or  evade 
a  threatened  prosecution,  it  may  be  argued  that  be  does  inference 
so  from  a  consciousness  of  guilt ;  and  though  this  infer-  ^^^  ^t^ 
ence  is  hj  no  means  strong  enough  by  itself  to  warrant  eTade  jus- 
a  conviction,  yet  it  may  become  one  of  a  series  of  cir- 
cumstances from  which  guilt  may  be  inferred.  Hence  it  is  ad- 
missible for  the  prosecution  to  show  that  the  prisoner  advised  an 
accomplice  to  break  jail  and  escape ;  ^  or  that  he  offered  to  bribe 
one  of  his  guards  ;^  or  that  he  killed  an  officer  of  justice  when 
making  such  attempt;^  or  that  he  attempted  to  bribe  or  in- 
timidate witnesses.^  So  with  flight,  to  which  no  proper  motive 
can  be  assigned,^  and  with  acts  of  disguise,  concealment  of  per- 
son, family,  or  goods,  and  many  other  ex  post  facto  indications 
of  mental  emotion.^  But  it  must  be  remembered  that  while 
these  acts  are  indicative  of  fear,  they  may  spring  from  causes 
very  different  from  that  of  conscious  guilt.^  ^^  Many  men  are 
naturally  of  weak  ner^e,  and,  under  certain  circumstances,  the 
most  innocent  person  may  deem  a  trial  too  great  a  risk  to  en- 
counter. He  may  be  aware  that  a  number  of  suspicious,  though 
inconclusive  facts,  will  be  adduced  in  evidence  against  him ;  he 
may  feel  his  inability  to  procure  legal  advice  to  conduct  his  de- 
fence, or  to  bring  witnesses  from  a  distance  to  establish  it ;  he 
may  be  assured  that  powerful  or  wealthy  individuals  have  re- 
solved on  his  ruin,  or  that  witnesses  have  been  suborned  to  bear 
false  testimony  against  him  ;  add  to  all  this,  more  or  less  vexa- 
tion must  necessarily  be  expei'ienced  by  all  who  are  made  the 
subject  of  criminal  charges,  which  vexation  it  may  have  been  the 
object  of  the  party  to  elude  by  concealment,  with  the  intention 


^  People  V.  Rathban,  21  Wend. 
509;  Byles  on  Bills,  449;  Fanning  v. 
State,  14  Mo.  8S6. 

*  Whalejr  v.  State,  11  6a.  128. 

*  Reyel  v.  State,  26  6a.  275. 

^  See  People  v.  Pitcher,  15  Mich. 
897 ;  State  v.  SUples,  47  N.  H.  118. 

*  It  is  not  necessary  to  show  that 
the  flight  waf  on  account  of  the  charge. 
SUte  V.  Frederick,  69  Me.  400. 

*  Mittermaier,  Deatsch.  St.  sect  12; 
Lanahan  v.  Com.  84  Penn.  St.  80; 
Dean  v.  Com.  4  6rat.  541 ;  Hitner  v. 


State,  19  Ind.  48  ;  Waybright  v.  State, 
56  Ind.  122 ;  Barron  v.  People,  78  111. 
256 ;  State  v.  James,  45  Iowa,  412 ; 
McMath  V.  State,  55  6a.  808;  State 
V.  Beatty,  80  La.  An.  1266 ;  State  v. 
Dufonr,  81  La.  An.  804 ;  6o8e  v. 
State,  6  Tex.  Ap.  121;  Fanning  v. 
State,  14  Mo.  886 ;  People  v.  Pitcher, 
15  Mich.  897. 

V  Wills  on  Circumstantial  Evidence, 
70 ;  1  Wh.  &  S.  Med.  Jur.  (1878)  § 
805. 
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§  760.]  EVIDENCE  IN  GBIMINAL  CASES.  [CHAP.  TTV. 

of  surrendering  himself  into  the  hands  of  justice  when  the  time 
for  trial  should  arrive."  ^  The  question,  it  cannot  be  too  often 
repeated,  is  simply  one  of  inductive  probable  reasoning  from  cer- 
tain established  facts.  All  the  courts  can  do,  when  sach  infer- 
ences are  invoked,  is  to  say,  that  escape,  disguise,  and  similar 
acts  afford,  in  connection  with  other  proof,  the  basis  from  which 
guilt  may  be  inferred  ;  but  this  should  be  qualified  by  a  gen- 
eral statement  of  the  countervailing  considerations  which  a  com- 
prehensive view  of  the  question  induces.^  To  this  effect  is  the 
charge  of  Abbott,  J.,  in  DonnalFs  case,  where  he  tcld  the  jury, 
that  ^*  a  person,  however  conscious  of  innocence,  might  not  have 
the  courage  to  stand  a  trial ;  but  might,  although  innocent,  think 
it  necessary  to  consult  his  safety  by  flight."^  So  it  is  proper  to 
keep  in  mind,  as  we  have  seen,  the  influence  which  might  have 
been  exerted  upon  the  accused  by  the  character  of  the  tribu* 
nal  before  whom,  and  the  mode  of  criminal  procedure  in  the 
country  where,  the  trial  is  to  take  place.^    Hence  is  it  that  con- 

^  Best's  Evidence,  5th  ed.  578.  As  an  illustratioii  to  the  same  effect, 

Dr.  Thomas  Fuller  gives  the  follow-  drawn,  however,  from  the  opposite 

ing  quaint  excuse  for  running  away  party  in  the  English  civil  war  under 

from  London  when  charged  with  trea-  Charles  I.,  may  be  mentioned  the  case 

son :  —  of  John  Cotton,  afterwards  a  leading 

<<  And   if  any  tax  me,   as  Laban  New  England  divine,  who,  having  been 

taxed  Jacob,  *  Wherefore  didst  thou  charged    before   the   Court  of  High 

flee  away  secretly,  without  taking  sol-  Commission  with  some  rubrical  irreg- 

emn  leave  ?  '    I  say,  with  Jacob  to  ularity,  fled  disguised  to  London,  '*  bat 

Laban,  *  Because  I  was  afraid/    And  was  Uiere  told  by  his  friends,  among 

that  plain-dealing  patriarch,  who  could  whom  were  some  very  distinguished 

not  be  accused  for  purloining  a  shoe  men,  that  *  if  he  had  been  charged 

latchet  of  other  men's  goods,  confessed  with  crime,  they  could  have  obtained 

himself  guilty  of  that  lawful  felony  his  pardon,  but  the  sin  of  being  a  Pu- 

that  he  '  stole  away '  for  his  own  safe-  ritan  was  unpardonable.' "     Uhden's 

ty ;  seeing  Truth  may  sometimes  seek  N.  E.  Theoc.  (Conant's  Tr.)  97. 

comers,  not  as  fearing  her  causey  bid  *  State  v,  Williams,  54  Mo.  170. 

as  suspecting  her  judge*^  Truth  Main-  But  proof  of  flight  of  another  person 

tained,  Letter  v.  arrested  and  indicted  for  the  same 

See  also  Lord  Clarendon's  letter  to  crime  is  not  admissible.    Levison  v, 

the  House  of  Lords  explanatory  of  his  State,  54  Ala.  520 ;  Crookham  r.  State, 

leaving  England  when  under  impeach-  5  W.  Va.  510. 

ment,  and  the  reasons  given  by  him  <  Trial  of  Robert  Saule  Donnall, 

why  a  man  unjustly  accused  should  London,  1817. 

evade  meeting  an  unscrupulous  prose-  «  Best  on  Presumptions,  p.   322; 

cution.  Compare  Lister's  Life  of  Clar-  Tyner  v.  State,  5  Humph.  383. 
endon,  ii.  415  et  seq. 
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CHAP.  XIV.]         PRESUMPTIONS :  FLIGHT  :   COMFCSIOK. 


[§  751. 


duct  exhibiting  indications  of  guilt  should  not  be  received  by  the 
court,  unless  there  be  satisfactory  evidence  that  a  crime  has  been 
committed.  And  in  all  cases  the  circumstances  explaining  or 
excusing  flight  are  to  be  taken  into  consideration.^ 

§  751.  For  the  same  purpose,  confusion,  prevarication,  and 
embarrassment  on  the  defendant's  part,  when  charged  provarica- 
-with  the  crime,  may  be  put  in  evidence  against  him  ;^  tionand 
though  it  is  not  admissible  for  him  to  show  that  sev-  ment  mav 
eral  days  after  the  carpns  delicti  was  discovered  he  ap- 
peared surprised  when  it  was  announced  to  him,  such  evidence 
being  selfnaerving.'     But  it  should  always  be  remembered  how 
delusive  this  species  of  evidence  is.     ^^  Blushing "  has  been  de- 
clared to  be  an  evidence  of  guilt ;  but  many  guilty  men  never 
blush  at  all,  and  some  innocent  men  would  blush  at  the  mere 
idea  that  they  are  being  looked  at  to  see  if  they  are  blushing. 
^^  Terror  "  also  has  been  noticed ;  but  nervousness  is  not  always 
an  incident  of  guilt,  nor  the  absence  of  nervoustess  always  an 
incident  of  innocence.     **  Confusion "  is  as  likely  to  mark  the 
deportment  of  an  innocent  person,  unused  to  be  made  a  public 
spectacle,  as  that  of  a  guilty  person  enured  to  such  exposure.  ^ 


^  Infra,  §  751.  For  this  reason  I 
cannot  concar  in  Kennedy  v.  Com.  14 
Bush,  841,  in  limiting  the  explanatory 
evidence  produced. 

^  See  Com.  v.  McPike,  3  Cush,  181 ; 
Com.  V,  Goodwin,  14  Gray,  55 ;  State 
V,  Reed,  62  Me.  129 ;  People  t;.  Mc- 
Kee,  86  N.  Y.  118;  Levison  v.  State, 
54  Ala.  520;  Handline  v.  State,  6  Tex. 
Ap.  847;  1  Wh.  &  St.  Med.  Jur. 
(1873)  §  805. 

<  Campbell  v.  Sute,  23  Ala.  44. 

4  *<I  do  not  think,"  justly  says 
Judge  Learned,  in  charging  the  jury 
in  Lowenstein's  case  (Pamph.  Albany, 
1874,  p.  881),  **  much  reliance  is  to 
be  placed  upon  the  manner  of  any 
man  when  he  is  suspected  or  accused 
of  crime.  I  mean  whether  he  looks 
pale  or  flushed,  or  the  like,  for  it  is 
impossible  for  us  to  tell  how  a  man 
may  act  when  he  is  accused  of  crime. 
Our  own  judgment  in  that  Is  not  very 


reliable.  One  of  yon  may  appear  to 
me  flushed  or  frightened,  and  to  an- 
other not  so.  Therefore  I  do  not  think 
much  reliance  is  to  be  placed  upon 
the  opinion  of  witnesses  as  to  man- 
ner. I  don't  speak  of  conduct,  but  as 
to  manner."  See  Bussell  v.  State,  58 
Miss.  867. 

As  to  the  supposed  symptoms  of 
fear,  Mr.  Bentham  gives  the  cautions 
which  Mr.  Best  condenses  as  fol- 
lows :  — 

**  Ist.  The  emotion  of  fear  may  not 
be  present  in  the  mind  of  the  individ- 
ual. Several  of  the  above  symptoms 
are  indicative  of  disease,  and  charac- 
teristic of  other  emotions,  such  as 
surprise,  grief,  anger,  &c.  With  re- 
spect to  the  first,  for  instance, '  blush- 
ing,' the  flush  of  fever  and  the  glow 
of  insulted  innocence  are  quite  as  com- 
mon as  the  crimson  of  guilt.  2dly. 
The  emotion  of  fear,  even  if  actually 
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§  752.]                BvmsNCE  m  gkiminal  cases.  [chap.  ziv. 

§  752.  The  defendant  will  not  be  permitted  to  give  evidenoe 
ErideDce     to  acoount  for  hiB  flight  unless  the  prosecution  prove 

mght^ad^'^    the  flight  as  tending  to  establish  guilt ;  ^  nor  can  he 
miBflibie.      show  that  he  refused  to  avail  himself  of  an  opportunity 

present,  although  preBumptive,  b  by  down  in  his  opening  speech.  He  re- 
no  means  conclusive  evidence  of  guilt  covered  himself,  however,  and  made 
o£  the  offence  imputed.  The  alarm  his  embarrassment  a  telling  reaaon 
may  be  occasioned  by  the  conscious*  for  the  measure  he  was  to  advocate. 
ness  of  another  crime,  oomnutted  **  If  /  am  confused  in  making  my  first 
either  by  the  party  himself,  or  by  oth-  speech,"  he  said,  '*  though  this  is  a 
ers  connected  with  him  by  some  tie  of  speech  about  another,  what  must  it  be 
sympathy,  on  whom  judicial  inquiry  with  a  man  charged  with  crime,  who 
may  bring  down  suspicion  or  punish-  knows  that  on  what  he  says,  and  how 
ment;  3  Benth.  Jud.  £v.  157  ;  or  even  he  says  it,  bos  own  life  depends  ?  " 
by  the  recollection  of  a  fact,  in  conse-  Few,  except  the  most  hardened  and 
quence  of  which,  without  any  delin-  desperate  of  men,  can  stand  such  a 
quency  at  all,  vexation  has  been,  or  test  without  flinching.  And,  apart 
is  likely  to  be,  produced  to  him  or  from  this,  we  have  to  consider  the 
them.  Ibid.  So,  the  apprehension  of  horror  often  incident  to  the  first  hear- 
condemnation  and  punishment  though  ing  of  the  perpetration  of  a  great 
innocent,  or  of  vexation  and  annoy-  crime.  In  a  famous  English  case, 
ance  from  prosecution,  is  a  circum-  Spencer  Cowper,  of  a  historical  fam- 
stance  the  weight  of  which,  like  that  ily,  which  has  been  represented  with 
of  the  evasion  of  justice,  depends  very  like  eminence  in  literature,  in  law, 
considerably  on  the  character  of  the  and  in  politics,  was  charged  with  the 
tribunal  before  which,  and  the  towns  murder  of  a  young  giri  with  whom  he 
of  criminal  procedure  in  the  conn-  had  been  intimate,  and  whose  affeo- 
try  where  his  trial  is  to  take  place."  tions  he  had,  however  innocently^ 
Supra,  §  462.  **  Lastly,  the  rare,  though  won.  Her  drowned  body  was  discov- 
no  doubt  possible,  case  of  the  falsity  ered  near  a  sequestered  place  where 
of  the  supposed  self- criminative  recol-  he  had,  at  her  request,  on  the  preoed- 
lection.  8  Benth.  Jud.  Ev.  157.  E.  g.  ing  evening,  appointed  an  interview 
an  habitual  thief  is  taken  into  custody  with  her.  Suicide,  or  homicide,  was 
for  a  theft ;  that  he  should  show  symp-  the  question ;  and  if  homicide  were 
toms  of  fear  is  natural  enough,  and,  established,  the  indications  pointed  to 
confounding  one  of  his  exploits  with  Cowper.  Her  body,  still  reeking  with 
another,  he  may  (especially  if  the  water,  was  brought  to  the  house,  and 
time  of  the  supposed  offence  be  very  he  was  suddenly  charged  by  her  rela- 
remote),  imagine  himself  to  recollect  tives,  maddened  with  grief,  with  the 
a  theft  in  which,  in  truth,  he  bore  no  fearful  crime.  He  staggered  with  hor- 
part."  3  Benth.  Jud.  Ev.  158.  ror  under  the  shock,  and  this  was 
When  the  bill  allowing  defendants  made  one  of  the  main  points  against 
in  criminal  cases  the  aid  of  counsel  him  on  the  trial  that  followed.  He 
was  before  the  House  of  Lords,  the  was  acquitted  ultimately,  though  after 
young  peer  who  had  charge  of  it  broke  a  fierce  struggle,  as  party  feeling  was 


^  State  V.  Haysy  23  Mo.  287. 
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CHAP.  XIV.]    PRESUMPTIONS  :   PREPARATIONS  AND  ATTEMPTS.    [§  753. 

of  flight.^  And  in  saoh  case  eyidence  of  subsequent  public  ex- 
citement, to  justify  an  anticipation  of  violence,  and  thus  rebut  a 
presumption  of  guilt  from  flight,  is  admissible,  if  the  excitement 
existed  before  the  flight.^ 

§  753.  Presumptions  resting  on  antecedent  preparations  are 
not  presumptions  of  law,  but  mere  inferences  of  fact,  Antecedent 
as  to  which  it  is  the  judge's  duty,  not  to  declare  a  Sonfimd 
positive  rule,  but  simply  to  notice  the  processes  of  rea-  J^^^ptg 
soning  by  which  a  just  conclusion  may  be  reached.*  admiMibie 
Evidence  of  preparation  is  always  admissible  for  the  cution. 
prosecution  ;  evidence  to  explain  it  is  always  admissible  for  the 
defence.^  Among  the  facts  admissible,  as  affording  in  this  way  a 
basis  of  induction,  are  the  purchasing,  the  collecting,  the  fashion- 
ing instruments  of  mischief,  of  which  numerous  cases  are  else- 
where given,^  and  of  which  a  familiar  illustration  is  to  be  found 
in  the  admission  of  evidence  on  a  trial  for  burglary  to  prove  that 
the  defendant  had  manufactured  or  procured  the  burglarious  in- 
strument.^ Under  the  same  head  fall  cases  where  the  evidence 
shows  a  repairing  to  the  spot  destined  to  be  the  scene  of  crime  ; 
and  acts  done  with  the  view  of  paving  the  way  to  the  guilty  en- 
terprise.^ For  the  same  purpose  it  is  admissible,  on  an  indict- 
ment for  arson,  to  prove  a  prior  insurance  of  the  property,  as 


enlisted  in  the  trial,  Cowper's  rela- 
tives being  leaders  among  the  Whigs, 
and  the  Tories  undertaking  to  assume 
that  party  influence  was  enlisted  to 
secure  his  acquittal.  But  acquitted 
he  was,  and  righteously;  though  it  is 
said  that  afterwards,  when  on  the 
bench,  he  dealt  tenderly .  with  men 
who,  when  on  trial  for  their  lives, 
were  unmanned  by  the  terrors  of  a 
trial.     1  Crim.  Law  Mag.  28. 

1  People  r.  Rathbun,  21  Wend. 
509;  Com.  v.  Hersey,  2  Allen,  173; 
Gardiner  p.  People,  6  Parker  C.  R. 
155;  Campbell  v.  State,  23  Ala.  28. 

<  State  r.  Phillips,  24  Mo.  475; 
Piummer  v.  Com.  1  Bush,  76;  Golden 
0.  State,  25  Ga.  527. 

In  Kennedy  r.  Com.  14  Bush,  341, 
it  was  held  that  to  rebut  the  inference 
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of  guilt  which  may  be  drawn  from  an 
escape  and  flight,  evidence  of  appre- 
hended danger,  in  order  to  be  admis- 
sible, should  show  such  danger  as 
could  not  have  been  provided  against 
either  by  the  act  of  the  accused  or 
through  the  instrumentality  of  the 
officers  of  the  law.  But,  as  we  have 
seen,  this  may  be  gravely  questioned. 
Supra,  §  750. 

*  The  admissibility  of  evidence  on 
this  point  has  been  already  consid- 
ered.    Supra,  §  49. 

*  State  r.  Pike,  66  Me.  Ill ;  Long 
V.  Sute,  62  Miss.  23. 

*  Supra,  §  49  ;  infra,  §  799. 

*  People  V.  Larned,  3  Selden,  445. 
See  Com.  v.  Wilson,  2  Cush.  590  ; 
People  r.  Winters,  29  Cal.  658. 

7  Com.  V.  Costley,  118  Mass.  1. 

609 


§  754.]  BVIDENGE  IN  GBIMINAL  GASES.  [CHAP.  XIY. 

well  as  other  attempts  to  destroy  it,  the  object,  being  to  defraad 
the  underwriters.^ 

§  754.  In  the  same  connection  may  be  noticed  &lfle   repre- 
.  sentations  as  to  the  state  of  another  person's  health, 

ward  off  with  the  intention  of  preparing  the  relatives  for  the 
event  of  sudden  death,  and  to  diminish  the  surprise 
and  alarm  which  attend  its  occurrence,'  and  letters  addressed 
to  the  writer  by  himself  for  the  purpose  of  diverting  suspicion.^ 
It  may  also  be  noticed  that  persons  contemplating  secret  assas- 
sination are  apt,  as  part  of  their  scheme,  to  throw  out  dark  hints, 

^  Supra,  §§  49  €<  seq. ;  Com.  v.  Brad-  his  yictim's  pocket-book,  and  when 

ford,  126  Mass.  42.     See  Com.  r.  Mc-  the  train  slackened  speed,  leaped  out 

Carthy,  119  Mass.  854;  State  v.  Du-  of  the  window.    It  was  dark;  and  had 

hois,  49  Mo.  578.  he  acted  prudentlj  he  might  for  & 

Leopold  Freand  was  tried  in  Mora-  time  have  baffled  pursuit.    But  cau- 
via,  in  1874,  for  the  murder  of  Ernst  tious  as  were  his  preparations,  after 
Katscher.     Freund  was  a  Bohemian  the  murder  his  cunning  vanished.    He 
vagabond,  with  little  money  and  no  threw  the   bloody  pocket-book   in   & 
employment ;   and   saw   Katscher,   a  field.     He  stopped  at  an  inn  at  Koge- 
rich  brewer,  at  the  railway  station  of  tin,  where  he  left  his  blood-stained 
Briinn,  take  out  his  pocket-book,  and  overcoat,   as  well  as  a  series  of   re- 
arrange  its  contents.      Freund  had  ceipts  addressed  to   Katscher.      He 
previously    purchased    a   third    class  then  walked  back  to   Prosnitz,  and 
railway  ticket  for  the   next  station,  went   out    to   make   purchases   in   a 
In  a  moment,  he  seems  to  have  ar-  blood-stained  shirt.     But  hij  prepara- 
ranged  his  entire  plan.    He  bought  a  tions  would  have  led  to  his  conviction, 
second  class  ticket  for  the  next  sta-  even  had  he  not  in  this  reckless  way 
tioD,  intending  to  get  into  the  same  left  evidence  of  bis  guilt.     The  guard 
carriage  with  Katscher,  and   to  kill  found  Katscher's  body  alone  in  the 
the  latter  when  asleep.     Of  course  he  carriage  shortly  after  the  murder;  and 
could  have  bought  a  ticket  for  a  more  the  guard's  attention  had  been  previ- 
distant  station,  and  for  this  he  had  ously  curiously  directed  to  Freund  by 
money  enough ;  but  he  was  unwilling  his  purchase,  at  three  successive  sta- 
to  spend  unnecessarily,  and  so  he  con-  tions,  of   second  class  tickets.     The 
eluded  that  if  Katscher  did  not  fall  guard  was  therefore  able   accurately 
asleep  before  the  next  station,  then  a  to  describe  the  assassin;  and  he  would 
second  ticket  for  the  second  station  have  been  detected  on  this  evidence, 
could  be  bought,  and  so  on  until  the  even  if  he  had  not  left  so  many  marks 
victim  could  be  noiselessly  and  unre-  of  guilt  on   the  path   by  which  he 
sistingly  killed.    Three  tickets  were  fled. 

in  this  way  bought  in  succession,  until  ^  Wills  on   Circums.   Ev.  p.    112. 

at  last  Katscher,  having  fallen  asleep.  Supra,  §§  742  et  neq. 

was  attacked  and  his  throat  cut  before  8  \Vhitaker*s  case,  infra,  §  849. 
he  had  time  to  cry  out.    Freund  rifled 
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CHAP.  XIV.]    PRESUMPTIONS  :  PREPARATIONS  AND  ATTEMPTS.    [§  755. 

spread  ramors,  and  utter  prophecies  relative  to  the  impending 
fate  of  their  intended  victims.^ 

How  far  the  suppression  or  concoction  of  evidencei  after  a 
crime  has  been  committed,  serves  to  point  out  the  perpetrator, 
has  been  already  considered.' 

§  755.  It  should  be  remembered,  as  Mr.  Bentbam  reminds  us, 
that  there  may  be  infirmative  hypotheses  which  may  sach 
make  preparations  apparently  designed  for  a  particular  ^^^^^ 
crime,  consistent  with  innocence  of  that  crime.  Thus  rebuttal. 
to  adopt,  with  some  modifications,  Mr.  Best's  paraphrase  of  Mr. 
Bentham:^  The  intention  of  the  accused  in  doing  the  suspi- 
cious act  is  a  psychological  question,  and  may  be  mistaken.  His 
intention  may  either  have  been  altogether  innocent,  or,  if  crim- 
inal, directed  towards  a  different  object.  (1.)  Thus,  a  person 
may  be  poisoned,  and  another,  innocent  of  his  death,  may  have 
purchased  a  quantity  of  the  same  poison  a  short  time  before  for 
the  purpose  of  destroying  vermin.  So  predictions  of  approach- 
ing mischief  to  an  individual,  who  is  afterwards  found  murdered, 
may  frequently  be  explained  on  the  ground  that  the  accused  was 
really  speaking  the  conviction  of  his  own  mind,  without  any 
criminal  intention.  Sometimes  the  most  affectionate  relatives 
indulge  in  predictions  of  this  class  in  regard  to  a  member  of  their 
family  whom  they  would  surrender  their  lives  to  save.  Prophe- 
cies of  death,  also,  are  often  the  offspring  of  superstition  or  polit- 
ical prejudice.  (2.)  A.  might  purchase  a  sword  or  pistol  for  the 
purpose  of  fighting  a  duel  with  B.,  but,  before  the  time  of  the 
meeting,  the  weapon  might  be  purloined  or  stolen  by  C,  in  order 
to  assassinate  D.  Or,  to  take  a  still  broader  case,  A.  manufact- 
ures guns  in  quantities  to  support  a  filibustering  movement  for- 
bidden by  our  laws,  and  one  of  these  guns  is  used  by  a  purchaser 

1  1  Stark.  Ev.  565-6,  8d  ed.  her  son,  and  of  the  child  of  the  per- 

In  the  case  of  Susannah  Holroyd,  son  whom  she  was  then  addressing. 

who  was  convicted  at  the  Lancaster  And  so,  on  the  trial  of   Zephon  in 

Assizes  of  1816  for  the  murder  of  her  Philadelphia,  in  1845,  it  was  shown 

husband,  her  son,  and  the  child  of  that    the    prisoner,  who  was    a  ne- 

another  person,  about  a  month  before  gro,  had  got  an  old  fortune-teller  in 

committing  the  crime  the  prisoner  told  the  neighborhood,  of  great  authority 

the  mother  of  the  child  that  she  had  among  the  blacks,  to  prophecy  the 

had  her  fortune  read,  and  that  within  death  of  the  deceased, 

six  weeks  three  funerals  would  go  from  *  Supra,  §§  7A2  et  seq, 

her  door,  namely,  that  of  her  husband,  *  Best's  £v.  §  456. 
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§  756.]  EVIDENCE  IN  CBIMINAL  GASES.  [CHAP.  HY. 

to  gratify  priYate  animosity.  Bat  eyen  when  preparations  hare 
been  made  with  the  intention  of  committing  the  identical  offence 
charged,  or  preyioas  attempts  haye  been  made  to  commit  it,  two 
things  remain  to  be  considered :  ^  (a.)  The  intention  may  haye 
been  changed  or  abandoned  before  execution.  Until  a  deed  is 
done,  there  is  always  a  loctis  poenitentiae ;  ^  and  the  possibility 
of  a  like  criminal  design  haying  been  harbored  and  carried  into 
execution  by  other  persons  must  not  be  oyerlooked.'  (5.^  The 
intention  to  commit  the  crime  may  haye  existed  throughout,  bnt 
the  criminal  may  haye  been  anticipated  by  others.^ 

§  756.  Declarations  of  intention  and  threats  are  admissible  in 
eyidence,  not  because  they  giye  rise  to  a  presumption 
ant'0  deo-  of  law  as  to  guilt,  which  they  do  not,  but  because  from 
of  inunt  them,  in  connection  with  other  circumstances,  and  on 
admuSw^  proof  of  the  corpus  delicti^  guilt  may  be  logically  in- 
ecut?on'"  ferred.  Evidence  of  this  kind,  for  this  purpose,  is  al- 
ways competent ;  ^  as  where  the  prisoner,  a  negro,  said 

1  8  Benth.  Jud.  Ev.  74.  cussed  in  Whart.  Crim.  Law,  8th  ed. 

»  Whart.  Crim.  Law,  8th  ed.  §  187.  §  309. 

«  Ibid.  §  160.  5  Archbold'8   C.  P.  288  ;  State  v, 

*  A  remarkable  instance  of  this  is  Wentworth,  87  N.  H.  196;  Sute  u. 
presented  by  the  celebrated  case  of  Alford,  81  Conn.  40;  State  v,  Hojrt, 
Jonathan  Bradford.  This  man  was  46  Conn.  — ;  Stephens  v.  People,  4 
an  innkeeper.  In  the  middle  of  the  Parker  C.  R.  896;  La  Bean  v.  People, 
night,  a  guest  in  his  house  was  found  84  N.  Y.  223;  Mimms  v.  State,  16 
murdered  in  bed,  his  host  standing  Oh.  St,  221;  Heath  v.  Com.  1  Robin, 
over  the  bed  with  a  dark  lantern  in  (Va.)  735  ;  Jones  v.  Stete,  64  Ind. 
one  hand  and  a  knife  in  the  other.  400  ;  State  v.  Rash,  12  Ired.  882  ; 
The  knife  and  the  hand  which  held  Fulton  v.  State,  58  Ga,  224;  John- 
it  were  both  bloody,  and  Bradford  on  son  p.  State,  17  Ala.  618;  Faulk  r. 
being  thus  discovered  exhibited  symp-  State,  52  Ala.  15;  Maxwell  ».  State,  S 
toms  of  the  greatest  terror.  He  was  Heisk.  420;  Jackson  v.  State,  6  Bax, 
convicted  and  executed  for  this  mur-  452;  Aycock  i;.  Stote,  2  Tex.  Ap. 
der;  but  it  afterwards  appeared  that  381. 

it  had  been  committed   by  another  ««  To  the  criminative  force  of  dis- 

person,  a  short  time  before  he  came  course  expressive  of  an  intention  to 

into  the  deceased's  room.    Bradford,  commit  an  offence  of  the  nature  of  thai 

however,  had  entered  with  a  similar  eventually  committed,"  says  Bentham, 

design,  and  the  trepidation  exhibited  "  the  supposable  facts  that  apply  in  the 

by  him  was  imputable  to  his  finding  character  of  infirmative  considerations 

himself  anticipated;  while  the  blood  are,  in  species  and  denomination,  the 

on  his  hand  and  knife  came  from  his  same  that  have  been  seen  applying  in 

having  dropped  the  knife  on  the  body  the  case  of  preparations  and  attempts, 

in  his  perturbation.    See  this  point  dis-  But,  forasmuch  as  words  are  apt  to  be 
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CHAP,  XIV.] 


PRESUMPTIONS  :    THREATS. 


[§  756- 


he  intended  "  to  lay  for  the  deceased,  if  he  froze,  the  next  Sat- 
urday night,"  and  where  the  homicide  took  place  that  night ;  ^ 
where  it  was  said :  ^*  I  am  determined  to  kill  the  man  who 
injured  me;  "^  where  the  prisoner  had  declared,  the  day  before 
the  murder,  that  he  would  certainly  shoot  the  deceased  ;  ^  and 
where  the  language  of  the  defendant  was :  ^'  I  will  split  do'wn 
any  fellow  that  is  saucy."  ^  Threats  against  a  class  may  be  put 
in  evidence  as  explaining  the  character  of  an  attack  on  an  indi- 
vidual belonging  to  this  class,^  though  to  make  threats  admissible 
there  must  be  some  kind  of  individuation,  showing  that  the  per- 
son injured  was  in  some  sense  within  the  scope  of  the  threats.^ 


uttered  with  less  consideration  than 
a  course  of  preparation,  attended 
with  labor  and  hazard,  is  wont  to  be 
engaged  and  persevered  in,  the  proba- 
tive force  of  the  criminatiTe  circum- 
stance seems  in  general  less  consid- 
erable, and  at  the  same  time  the 
disprobatiye  force  of  the  infirma- 
tive  consideration  more  considerable. 
Being  of  the  nature  of  confessorial 
evidence,  viz.,  of  that  species  of  it 
which  is  extra-judicial  and  sponta- 
neous, differing  only  in  respect  of 
relative  time  (the  confessorial  evi- 
dence being  subsequent  to  the  event, 
the  evidence  here  in  question  ante- 
cedent), it  stands  exposed  to  the  dis- 
probative  force  of  the  same  infirm- 
ative  considerations  as  confessorial 
evidence.  If  the  state  of  things  ex- 
pressed in  the  former  instance,  by  the 
words  intention  different  ab  initio  be 
exemplified  here,  this  is  as  much  as 
to  say,  that  the  declarations  that  have 
place  here  (viz.  the  declarations  of  an 
intention  to  commit  the  crime  that  in 
fact  was  afterwards  committed),  were 
false.  Supposing  such  to  be  the  case, 
the  inferences  that  may  be  drawn  from 
them,  and  the  infirmative  considera- 
tions that  apply  to  their  probative 
force  in  the  character  of  criminative 
circumstances,  are  the  same  as  in  the 
case  of  false  extra-judicial  and  spon- 


taneous confessorial  evidence,  or  false 
responsion. 

"  The  supposition  that  these  decla- 
rations are  false  may,  at  first  view,  be 
apt  to  appear  inconsistent  with  the 
supposition  all  along  made;  viz.  that 
the  crime  in  question  has  actually 
been  committed,  and  that  by  whom 
committed  (or  rather,  whether  com- 
mitted by  the  supposed  delinquent), 
is  the  only  remaining  subject  of  in- 
quiry. But  whether  the  crime  act- 
ually committed  by  the  supposition 
had  or  had  not  the  supposed  delinquent 
for  a  sharer  in  it,  —  the  declarations 
made  of  an  intention  to  commit  a 
crime  of  that  or  a  similar  description 
may,  at  the  time  when  made,  have 
been  false;  and  declarations  of  an 
intention  to  commit  a  crime  are  no 
less  susceptible  of  being  false  than 
declarations  of  the  opposite  cast,  viz. 
declarations  of  an  intention  to  abstain 
from  the  commission  of  that  or  a  simi- 
lar crime."  Bentham's  Rat.  Jud.  £v. 
iii.  75. 

^  Jim  V,  State,  5  Humph.  146. 

^  Com.  V.  Burgess,  2  Va.  Cas.  484. 

*  Com.  V.  Smith,  7  Smith's  Laws, 
697. 

«  Res.  V.  Mulatto  Bob,  4  Dall.  146. 

*  Hopkins  v.  Com.  50  Penn.  St.  9; 
Dixon  V.  Sute,  18  Fla.  636. 

*  Supra,  §  29. 
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§  757.]  EVIDENCE  IN  CBIMINAL  CASES.  [CHAP.  XIY. 

Several  considerations,  however,  have  already  been  adverted  to, 
which  divert  the  application  of  evidence  of  antecedent  prepa- 
rations, and  which  apply  with  equal  force  to  threats.^  In  addi- 
tion to  these  it  is  important  to  keep  in  mind  Mr.  Bentham's 
cautions  :  1st.  The  words  supposed  to  be  declaratory  of  criminal 
intention  may  have  been  misunderstood  or  misinterpreted.  2d. 
It  does  not  necessarily  follow,  because  a  man  avows  an  intention 
or  threatens  to  commit  a  crime,  that  such  intention  really  exists 
in  his  mind.  The  words  may  have  been  uttered  in  a  transient 
fit  of  anger,  or  through  bravado,  or  with  a  view  of  intimidating, 
annoying,  or  of  extorting  money,  or  other  collateral  objects. 
Thus  Dr.  Parkman  may  have  frequently  been  the  object  of 
threats  or  curses  of  this  kind  from  irritated  debtors,  and  yet  it 
was  from  a  man  who  used  neither  that  his  death  proceeded.  3d. 
Another  person,  really  desirous  of  committing  the  offence,  may 
have  used  the  threats  as  a  screen  to  avert  suspicion  from  him- 
self.^ 4th.  It  must  be  recollected  that  the  tendency  of  a  threat 
or  declaration  of  this  nature  is  to  frustrate  its  own  accomplish- 
ment.' By  threatening  a  man  you  put  him  on  his  guard,  and 
force  him  to  have  recourse  to  such  means  of  protection  as  the 
force  of  the  law,  or  any  extra-judicial  powers  which  he  may  have 
at  command,  may  be  capable  of  affording  him.  Still,  however, 
such  threats,  as  observed  by  Mr.  Bentham,  when  specific, "  by  the 
testimony  of  experience,  are'  but  too  often  sooner  or  later  real- 
ized. To  the  intention  of  producing  terror,  and  nothing  but  ter- 
ror, succeeds,  undet  favor  of  some  special  opportunity,  or  under 
the  spur  of  some  fresh  provocation,  the  intention  of  producing  the 
mischief,  and,  in  pursuance  of  that  intention,  the  mischievous  act." 
§  757.  Can  evidence  to  the  effect  that  the  deceased,  prior  to  a 
Deceased's  homicide,  threatened  the  defendant's  life,  be  received  ; 
misstbie'*^"  *^^  ^^  ®^»  ^  ^*  *  prerequisite  to  the  proof  of  such  threats 
for  de-        that  they  should  be  shown  to  have  been  communicated 

fence* 

to  the  defendant  ?  Certainly,  if  such  evidence  is  offered 
to  prove  that  the  defendant  had  a  right  to  kill  the  deceased, 
there  being  no  proof  of  a  hostile  demonstration  by  deceased, 

^  See,  as  giving   cautions  on   this    the  Causes  C^I^bres.     5  Causes  C^^ 
point,  R.  V.  Hagan,  12  Cox  C.  C.  811;    bres,  487. 

State  V.  Brown,  64  Mo.  867.  *  Bentham,  quoted  in  Best  on  Pt«- 

^  An  instance  of  this  is  gi^en  in     sumptions,  815,  to  which  sereral  of 

the  above  illustrations  and  points  are 
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CHAP.  XIV.] 


PRESUMPTIONS:    THBEATS. 


[§  757. 


then  it  is  irrelevtint.^  If  A.  threatens  B.'s  life,  and  the  threat  is 
knoTtrn  to  B.,  B.'s  daty  is  to  have  A.  arrested  by  due  process  of 
law,  not  to  shoot  him  ;  the  right  of  self-defence  being  condi* 
tioned  on  an  apparent  actual  attack.^  On  the  other  hand,  if  the 
question  is  as  to  which  party  in  the  encounter  is  the  assailant, 
then  it  is  admissible  to  prove  by  the  prior  declarations  of  either 
that  the  attack  was  one  he  intended  to  make.  Threats  to  this 
effect  by  the  defendant  are  always,  as  has  been  seen,  admissi- 
ble ;  ^  and  it  is  properly  held  that  there  is  equal  reason,  suppos- 
ing a  collision  between  the  deceased  and  the  defendant  to  be 
first  proved,  for  the  admission  of  threats  by  the  deceased.^ 

It  is  true,  that  by  some  courts  it  has  been  insisted  that  to 
make  the  deceased's  threats  prior  to  the  encounter  admissible, 
they  must  be  proved  to  have  been  brought  to  the  knowledge  of 
the  defendant.^  But  it  is  difficult  to  understand  the  reason  why 
an  acquaintance  by  the  defendant  with  the  deceased's  threats 
should  strengthen  the  admissibility  of  such  threats.  If  the  de- 
fendant knew  beforehand  that  his  life  was  threatened,  it  might 
be  argued  that  he  should  have  applied  to  the  law  for  redress ; 


^  Hughey  v.  Stote,  47  Ala.  97;  State 
V.  Leonard,  6  La.  An.  420;  State  v, 
Mullen,  14  La.  An.  577  ;  Evans  v. 
State,  44  Miss.  762;  Harris  v.  State, 
47  Miss.  818;  Sute  v.  Hays,  23  Mo. 
287;  State  v.  Hall,  9  Nev.  68;  Myers 
v:  Stote,  88  Tex.  525. 

*  Whart.  Grim.  Law,  8th  ed.  § 
488. 

*  See  supra,  §  756. 

*  Com.  V.  Wilson,  1  Gray,  887; 
People  V.  Shorter,  4  Barb.  460;  S.  C, 
2  Comstock,  197;  Patterson  o.  People, 
46  Barb.  625;  People  r.  Rector,  19 
Wend.  599;  Stokes  v.  People,  58  N. 
Y.  164;  Collins  o.  State,  82  Iowa,  86; 
Cornelias  v.  Com.  15  B.  Monr.  589; 
Bapp  V.  Com.  14  B.  Monr.  615;  Pow- 
ell V.  State,  19  Ala.  577;  Dupree  v. 
State,  88  Ala.  880;  Powell  v.  State, 
52  Ala.  1 ;  Monroe  o.  State,  6  Ga.  85; 
Howell  V.  Sute,  5  Ga.  48 ;  Scoggins 
V.  People,  87  Cal.  677;  Campbell  o. 
People,  16  111.  17 ;  Schnier  v.  People, 


28  III.  17 ;  Williams  v.  People,  54  111. 
422;  State  v.  Thawley,  4  Harring. 
562 ;  Sute  v,  Abbott,  8  W.  Va.  741 ; 
De  Forest  v.  State,  21  Ind.  28 ;  Sute 
V.  Sloane,  47  Mo.  604 ;  Sute  v.  Hays, 
28  Mo.  287 ;  Sute  v.  Keene,  50  Mo. 
859;  Sute  t;.  Taylor,  64  Mo.  858; 
Pitman  v.  State,  22  Ark.  854. 

•  Powell  o.  Sute,  19  Ala.  577;  New- 
comb  9.  State,  87  Miss.  888;  State  v. 
Jackson,  17  Mo.  544;  SUte  v.  Harris, 
59  Mo.  550 ;  Sute  v.  Elkins,  68  Mo. 
159;  State  v.  Taylor,  64  Mo.  858; 
Sute  V.  Dumphey,  4  Minn.  488 ;  Co- 
ker  V.  Sute,  20  Ark.  58 ;  People  v, 
Hendersoi^,  28  Cal.  465;  People  v, 
Lombard,  17  Cal.  816.  See  SUte  v. 
Ridgely,  2  Har.  &  McH.  120 ;  Peter- 
son V.  Sute,  50  Ga.  142;  Atkins  v. 
Sute,  16  Ark.  568;  Pridgen  v.  State, 
81  Tex.  420;  Sute  v.  Gregor,  21  La. 
An.  478;  State  v.  McCoy,  29  La.  An. 
598;  Sute  v.  Ryan,  80  La.  An. 
1176. 
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if  be  did  not  know,  and  was  attacked  without  warning  by  the 
deceased,  then  proof  of  the  deceased's  hostile  temper,  whether 
such  proof  consist  of  preparations  or  declarations,  is  pertinent  to 
show  that  the  attack  was  made  by  the  deceased.  The  question 
whether  A.  (the  defendant)  or  B.  (the  deceased)  was  the  ag- 
gressor in  the  fatal  collision  is  to  be  determined ;  and  if  in  such 
case  A.'s  threats  are  admissible  to  prove  that  A.  was  the  aggres- 
sor, B.'s  threats,  by  the  same  reasoning,  are  admissible  to  prove 
that  B.  was  the  aggressor.  For  the  purpose,  therefore,  in  eases 
of  doubt,  of  showing  that  the  deceased  made  the  attack,  and  if 
so  with  what  motive,  his  prior  declarations,  uncommunicated  to 
the  defendant,  that  he  intended  to  attack  the  defendant,  are 
proper  evidence.  And  so  it  has  been  frequently  held.*  They 
are,  however,  inadmissible,  unless  proof  be  first  given  that  there 
was  an  overt  act  of  attack,  and  that  the  defendant,  at  the  time 
of  the  collision,  was  in  apparent  imminent  danger.'  It  need 
scarcely  be  added  that  all  threats  which  are  part  of  the  res  gestae 
are  per  %e  admissible.^ 


1  Wiggins  V,  State,  93  U.  S.  466 ; 
State  r.  Goodrich,  19  Yt.  116;  People 
17.  Stokes,  58  N.  Y.  164;  Campbell  v. 
People,  16  111.  17;  Holler  v.  State,  87 
Ind.  57;  Little  v.  State,  6  Bax.  49; 
cited  Hor.  &  Thomp.  Cas.  on  Self- 
Def.  487;  State  v,  Turpin,  77  N.  C. 
478  ;  Keener  v.  State,  18  6a.  194 
(limited  to  self-defence  in  Lingo  v. 
State,  29  Ga.  470);  Hoye  v.  State,  89 
Ga.  718;  Burns  v.  State,  49  Ala.  870; 
Pitman  v.  State,  22  Ark.  574;  Pal- 
more  V.  State,  29  Ark.  248 ;  David- 
son V.  People,  4  Cal.  145.  See  Lyon 
V.  Hancock,  85  Cal.  872 ;  People  v. 
Swenson,  49  Cal.  888;  Com.  v.  An- 
drews, Whart.  on  Hom.  §  627. 

«  Ibid.;  State  v.  Turpin,  77  N.  C. 
478 ;  Payne  v.  State,  60  Ala.  80 ;  Ed- 
wards v.  State,  47  Miss.  581 ;  Holly 
V.  State,  55  Miss.  424;  Kendricks  v. 
State,  55  Miss.  486 ;  State  v.  Maloy, 
44  Iowa,  104;  State  v.  Elliott,  45 
Iowa,  486;   State  v,   Harris,  59  Mo. 


550 ;  State  v.  Alexander,  66  Mo.  148  ; 
SUte  V.  Hall,  9  Nev.  58;  State  r. 
Ferguson,  9  Nev.  106 ;  Morgan  p. 
Com.  14  Bush,  106.  See  Blackburn 
V.  State,  28  Oh.  St.  146,  cited  supra, 
§24. 

It  is  admissible  to  put  in  evidence 
'*  previous  threats  and  conduct  of 
Bailey  (the  deceased)  as  having  some 
tendency  to  explain  the  character  of 
his  assault  on  Brownell.  The  attack 
was  in  the  night,  and  no  witness  could 
see  very  clearly  at  any  distance  what 
may  have  been  manifest  to  Brownell 
as  to  the  extent  of  his  danger.'' 
Campbell,  C.  J.,  Brownell  v.  People, 
88  Mich.  786. 

The  following  notice  of  recent  cases 
I  extract  from  an  article  furnished  by 
me  to  the  Southern  Law  Review  for 
June,  1878,  p.  261 :  — 

'*  Two  new  cases  are  reported  on 
the  question  of  the  admissibility,  on 
trials  for  homicide,  of  evidence  of  nt- 


«  R.  V.  Edwards,  12  Cox  C.  C.  230.     Supra,  §  262. 
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§  758.  When  we  take  up  the  presumption  arising  from  the 
possession  of  stolen  goods,  we  have  again  to  deplore  posses- 
the  looseness  of  phraseology  which  assigns  one  term,   J|Xn' 
presumption,  to  processes  so  very  different  as  fictions,  g<H)d8  or  of 
presumptions  of  law,  and  inferences.    Of  the  confusion   of  crime. 


terances  hy  the  deceased,  threatening 
the  life  of  the  defendant,  such  utter- 
ances not  having  been  reported  to  the 
deceased.  One  of  these  cases,  de- 
cided in  1877  (The  State  v.  Taylor, 
64  Mo.  S58),  has  a  head-note  which 
states  explicitly  that  nncommunicated 
threats  by  the  deceased  are  inadmis- 
sible when  offered  by  the  defendant 
When  we  examine  the  opinion  of  the 
court,  however,  we  find  that  the  rul- 
ing is  limited  to  cases  where  the  de- 
fendant makes  no  claim  to  have  been 
acting  in  self-defence.  ^  The  court,' 
says  Henry,  J.,  *  properly  refused  to 
admit  evidence  of  threats  by  Ghenn 
against  defendant  It  is  not  pretended 
that  defendant,  token  he  killed  Ghenn, 
was  acting  in  self-defence.  Defendant 
was  aggressor  in  the  difficulty  in  the 
forenoon,  and,  when  shot  by  defend- 
ant, Ghenn  was  not  only  making  no 
attempt  to  injure  defendant,  but  was 
unarmed  and  endeavoring  to  escape 
from  him.' 

**  The  other  case  is  The  State  v. 
Turpin,  77  N.  C.  473,  also  decided  in 
1877.  In  this  case  a  ^per  curiam* 
opinion  was  given  by  By num,  J.,  who 
says :  — 

*<  1.  The  nncommunicated  threats 
were  admissible  for  the  purpose  of 
corroborating  the  evidence  of  the 
threats  which  had  been  already  given. 

'*  2.  They  were  admissible  to  show 
the  state  of  feeling  of  the  deceased  to- 
wards the  prisoner,  and  the  quo  animo 
with  which  he  had  pursued  his  enemy 
to  the  house. 

**  8.  In  ascertaining  whether  the 
prisoner  had  acted  in  self-defence  a 
most  material  question  was,  who  in- 


troduced the  rock  into  the  conflict, 
and  for  what  purpose?  ....  To  cor- 
roborate this  view,  and  fix  the  owner- 
ship of  the  rock,  the  prisoner  offered 
evidence  both  of  the  violent  character 
and  deadly  threats  of  the  deceased. 
In  this  aspect  of  the  case  the  threats 
were  equally  admissible,  whether  com- 
municated or  uncommunicated,  and,  in 
connection  with  the  other  facts  indi- 
cating a  felonious  assault  upon  the 
prisoner,  would  constitute  a  case  of 
murder,  manslaughter,  or  justifiable 
homicide,  as  the  jury,  under  proper 
instructions,  might  determine  upon  all 
the  facts. 

*'  Prior  to  these  cases,  but  not  cited 
in  either  of  them,  we  have  Wiggins  v. 
The  People,  8  Otto  (93  U.  S  ),  465. 
In  this  case  we  have  the  following 
from  Judge  Miller:  — 

**  Although  there  is  some  conflict  of 
authority  as  to  the  admission  of  threats 
of  the  deceased  against  the  prisoner 
in  a  case  of  homicide,  where  the 
threats  had  not  been  communicated 
to  him,  there  is  a  modification  of  the 
doctrine  in  more  recent  times,  estab- 
lished by  decisions  of  courts  of  high 
authority,  which  is  very  well  stated 
by  Wharton,  in  his  work  on  Criminal 
Law,  section  1027.  <  Where  the  ques- 
tion is  as  to  what  was  deceased's  at- 
titude at  the  time  of  the  fatal  en- 
counter, recent  threats  may  become 
relevant  to  show  that  this  attitude 
was  one  hostile  to  the  defendant,  even 
though  such  threats  were  not  commu- 
nicated to  defendant.  The  evidence 
is  not  relevant  to  show  the  quo  animo 
of  the  defendant,  but  it  may  be  rele- 
vant to  show  that  at  the  time  of  the 
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which  thus  arises  the  ^^  presumption  "  now  before  us  is  the  most 
striking  illustration.  It  is  really  an  inference  of  fact ;  but  fre- 
quently, from  the  notion  that  inferences  and  presumptions  of  law 
are  convertible,  has  been  declared  to  be  a  presumption  of  law. 
But  the  difference  will  at  once  be  seen  by  recurring  to  the  dis- 
tinct processes  of  reasoning  which  are  thus  invoked.  The  pre- 
sumption of  law,  granting  its  minor  premise,  establishes  a  cer- 
tainty. It  says,  for  instance  :  ^^  All  persons  under  seven  years 
are  presumed  incapable  of  crime ;  A.  is  under  seven  years ;  he  is 
therefore  incapable  of  crime.''  If  A.  is  under  seven  years,  then 
the  conclusion  is  a  certainty,  and  the  jury  roust  be  directed  so  to 
find.  This,  in  fact,  is  deductive  reasoning,  in  which  the  major 
premise  is  matter  of  law,  and  in  which  all  that  remains  to  the 
jury  is  to  find  as  to  the  truth  of  the  minor  premise.     But  in  in- 

nieettng  the  deceased  was  seeking  de-  Howe  v.  Howe,  99  Mass.  88.    This  is 

fendant's  life/  eminently  the  case  when  the  partj 

"  It  may  be  objected  that  such  evi*  whose  declarations  are  to  be  proved  is 

dence  is  hearsay.    To  this  it  may  be  dead,  and  where  his  state  of  miod, 

answered:  —  when  material,  can  be  proved  in  no 

*M.  It  is  primary;  and  hearsay,  other  way  than  by  his  declarations, 
when  primary,  is  admissible  when  In  R.  v.  Johnson,  2  Car.  &  Kir.  3M, 
relevant.  The  question  at  issue  is,  where  the  prisoner  was  chai^ged  with 
did  the  deceased  attack  the  defend-  murdering  her  husband,  and  when  the 
ant  ?  self-defence  being  set  up  by  the  deceased's  state  of  health  prior  to  the 
defendant  in  confession  and  avoidance,  day  of  his  death  became  material,  a 
To  prove  an  attack  by  the  deceased  witness  was  called  to  prove  declara- 
—  to  show,  in  other  words,  that  his  tions  on  this  topic  by  the  deceased  a 
object  in  meeting  the  defendant  was  day  or  two  before  the  death.  This 
to  attack  him  —  the  deceased's  inten-  was  objected  to  by  the  prisoner,  but 
tion  is  material.  How  is  this  inten-  was  admitted  by  Alderson,  B.,  who 
tion  to  be  discovered?  If  the  de-  said  that  he  thought  that  what  the  de- 
ceased were  alive,  we  would  call  him  ceased  said  to  the  witness  was  reason- 
and  ask  him  as  to  the  facts.  He  is  not  able  evidence  of  the  deceased's  state 
alive,  and  the  best  evidence  we  can  of  health  at  the  time.  And  in  a  suit 
have  of  an  intended  attack  on  his  on  a  policy  of  life  insurance,  it  was 
part  is  bis  own  expressions,  whether  held  admissible  to  show  thai  the  de- 
in  word  or  in  deed.  If  we  reject  ceased  had  made  declarations  at  va- 
these  expressions,  then  we  have  no  rious  times  as  to  his  health  at  variance 
other  way  of  proving  a  material  fact,  with  those  which  he  had  given  to  the 

^*  2.  Whenever  the  condition  of  a  defendants.      His  good  faith  at  the 

party's  mind  is  at  issue,  then  expres-  time  was  at  issue,  and  his  declarations 

sions  of  the  party  are  admissible,  when  were  held  admissible  to  negative  snch 

tending  to  throw  light  upon  such  con-  good  faith.     Aveson  v.  Kinnaird,  6 

dition.     See  Hadley  v.  Carter,  8  N.  East,  188;  Witt  v.  Klindworth,  3  & 

H.  40 ;  Com.  v.  O'Connor,  1 1  Gray,  94 ;  &  T.  148. " 

618 


CHAP.  XIV. J    PRESUMPTIONS  :   POSSESSION  OP  STOLEN  GOODS.    [§  768. 

ferences,  such  as  those  immediately  before  us,  the  process  is 
indactive*  and  neither  major  nor  minor  premise  is  matter  of  law.' 
Thus  in  the  case  of  the  inference  from  receiving  stolen  property 
the  reasoning  is  as  follows  :  — 

"  The  proportion  of  guilty  persons  holding  stolen  goods  to  in- 
nocent is  two  to  one  :  A.  holds  stolen  goods  ;  therefore  the  prob- 
ability of  his  guilt  is  two  to  one."  Now  as  to  this  process  it  i  s 
to  be  remarked  :  (1.)  That  the  major  premise  is  a  statement 
which  is  of  no  value  unless  it  is  based  upon  a  large  observation 
of  facts;  (2.)  That  the  conclusion  is  only  a  probability;  and 
(8.)  That  no  case  arises  in  which  the  question  comes  up  pure 
and  simple,  for  in  all  cases  the  fact  of  possession  is  mixed  with 
some  other  qualifying  fact  or  inference. 

Taking  up,  then,  the  point  immediately  before  us,  we  may 
say  that  the  court  may  properly  tell  the  jury  that  the  possession 
by  a  party  of  stolen  goods  is  a  fact  from  which  his  complicity  in 
the  larceny  may  be  inferred.^  But  the  possession  must  be  per- 
sonal ;  ^  must  be  recent ;  ^  must  be  unexplained ;  ^  and  must  in- 

^  See  supra,  §  716,  and  remarks  of  ,  2  C.  &  P.  459:  R.  v,  Evans,  2 

Mr.  Best  in  note.  Cox  C.  C.  270 ;  R.  v.  Adams,  S  C.  & 

»  Knickerbocker  v.  People,  48  N.Y.  P.  600;  R.  v.  Partridae,  7  C.  &  P.  661 ; 

177;  Stover  v.  People,  66  N.  Y.815;  R.  v.  Harris,  8  Cox  C.  C.  838;  R.  r. 

Mimms  v.   State,   16   Oh.    St.    221;  Hughes,  14  Cox  C.  C.  228;  State  v. 

Smathers  v.  State,  46  Ind.  447;  Smith  Merrick,  9  Me.  898;  Com.  v.  Millard, 

V.  State,  68  Ind.  840  ;  State  r.  Brown,  1  Mass.  6  ;  Com.  v,  Montgomery,  11 

25  Iowa,   561;    State    v.   Grolden,  49  Met.  (Mass.)  684;  Davis  v.  People,  1 

Iowa,   48;  Crilley  ».   State,  20  Wis.  Parker  C.  R.  447;  Stover  v.  People, 

281;  Gregory  r.   Richards,  8  Jones  66  N.  Y.  815;  Sloane  t7.  People,  47  III. 

(N.  C),  410;  Tucker  v.  State,  57  6a.  76 ;   Comfort  v.  People,  54   111.  404; 

608;   Foster  v.  State,  62  Miss.  596;  Engleman  v.  State,  2  Cart.  1 ;  People 

State   V.  Gray,  87  Mo.  468;  State  v.  v.  Walker,  88  Mich.  106;   Gablick  v. 

Creson,  88  Mo.  872;  Lewis  v.  State,  People,    40    Mich..  716;    Warren   v. 

4  Eans.  296.  State,  1  Greene  (Iowa),  106 ;  State  v. 

*  R.  V.  Hughes,  14  Cox  C.  C.  228;  Taylor,  26  Iowa,  278;  SUte  v,  Emer- 

89  L.  T.  (N.  S.)  292.  son,  48  Iowa,  172;  Heed  r.  State,  25 

^  R.  v.  Rickman,  2  East  P.  C.  1086;  Wis.  421 ;  Hughes  t;.  State,  8  Humph. 

R.  V.  Cockin,  2  Lew.  C.  C.  286;  R.  v.  75;  Hunt  v.  Com.  18  Grat.  757;  State 

Dewhurst,    2  Stark.  £v.  614;   R.  v.  v.  Adams,   1    Hayw.  468;    State    t*. 

»  R.  V.  Evans,  2  Cox  C.   C.  270;  Brady,  27  Iowa,  126;  State  r.  New, 

R.  o.  Dibley,  2  C.  &  K.  818;  State  v.  22  Minn.  71 ;  State  v.  Graves,  72  N. 

Merrick,  19  Me.  898;  Dillon  v.  Peo-  C.  482;  Curtis  t;.   SUte,  6  Cold.  9; 

pie,  1  Hun,  670;  4  Thomp.  &  C.  205;  Sartorius  v.  State,  24  Miss.  602. 
Jones  V,  People,  1 2  111.  269 ;  State  v. 
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Yolve  a  distinct  and  conscious  assertion  of  property  by  the  de- 
fendant.^ If  the  explanation  involves  a  falsely  disputed  identity 
or  other  fabricated  evidence,  the  inference  increases  in  strength ;  ^ 
and  so  where  the  goods  are  part  of  a  mass  of  stolen  property ;  * 
and  where  the  case  is  that  of  a  forged  instrument  held  by  one 
claiming  under  it.^ 

§  759.  The  possession,  as  has  been  just  noticed,  must  be  re- 
PosMssion  ^^^'  ^^^  what  is  "  recent  f  "  The  cases  on  this  point, 
as  heretofore  given,  are  very  numerous,  and  on  a  gen- 
eral view  of  their  contents  we  are  led  to  the  con- 
clusion that  *'  recent,"  as  here  used,  is  a  term  incapable  of  ex- 
act definition,  and  that  what  is  ^*  recent "  varies,  within  a  cer- 
tain range,  with  the  conditions  of  each  particular  case.  There 
are,  however,  certain  additional  circumstances,  the  presence  or 


must  be 
recent. 


Graves,  72  N.  C.  482;  State  v,  Ben- 
nett, 2  Tread.  Const  R.  692;  Jones 
V.  State,  26  Miss.  247 ;  Jones  t^.  State, 
80  Miss.  65S  ;  Belote  v.  State,  86  Miss. 
96;  State  t7.  Wolff,  15  Mo.  168;  State 
V.  Floyd,  15  Mo.  849;  State  v.  Lange, 
59  Mo.  418;  State  v.  Hill,  65  Mo.  84; 
Yates  r.  State,  87  Tex.  202;  Perry 
V,  State,  41  Tex.  485;  Beck  v.  State, 
44  Tex.  480 ;  People  v.  Kelly,  28  Cal. 
423.  That  presumption  is  rebuttable 
see  State  i;.  Snell,  46  Wis.  524. 

Possession  by  a  letter-carrier  of  a 
bank  note  some  months  after  it  has 
been  sent  by  post  and  lost  is  not  suffi- 
cient evidence  of  a  felonious  stealing 
by  him,  although  not  accounted  for 
otherwise  than  by  his  mere  assertion 
that  he  found  it.  R.  v.  Smith,  8  F. 
&F.  128  — Bram  well. 

^  1  Ben.  &  Heard  Lead.  Cas.  860; 
R.  V.  Mansfield,  C.  &  M.  142;  R.  v. 
Hinley,  2  M.  &  R.  524;  State  v.  Bish- 
op, 51  Vt.  217;  Com.  w.  Randall,  119 
Mass.  107  ;  State  v.  Williams,  2  Jones 
(N.  C),  194;  Davis  v.  State,  50  Miss. 
86;  Hall  v.  State,  8  Ind.  489 ;  Turbe- 
ville  V,  State,  42  Ind.  490;  Bailey  v. 
State,  52  Ind.  462;  Sute  v.  Walker, 
41  Iowa,  217;  State  r.  Hessians,  50 
Iowa,  185;  State  v.  £n,  10  Nev.  279; 
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Garcia  v,  Sute,  26  Tex.  209 ;  Thomas 
V,  State,  48  Tex.  658.  See  Gose  9. 
State,  6  Tex.  Ap.  121;  Conner  p. 
State,  6  Tex.  Ap.  457. 

Where  the  prisoner  was  the  servant 
of  a  firm  which  owned  a  large  num- 
ber of  shovels,  four  of  which  were 
found  in  his  possession,  it  was  held 
that  the  question  of  larceny  was  prop- 
erly left  to  the  jury,  although  there 
was  no  evidence  to  show  when  they 
were  missed,  or  how  long  they  had 
been  in  his  possession.  R.  v.  Knight, 
L.  &  C.  878. 

On  the  trial  of  an  indictment  for 
having  obtained  the  property  of  an- 
other by  threats,  evidence  that  the 
same  property  was  discovered,  in  a 
concealed  state,  in  the  house  of  the 
prisoner,  is  admissible,  as  going  to 
show  that  the  prisoner  was  conscious 
of  having  obtained  it  improperly. 
State  V.  Bruce,  11  Shep.  71. 

>  Steph.  Dig.  C.  L.  art.  808 ;  R.  r. 
Evans,  2  Cox  C.  C.  270;  R.  r.  Dib- 
ley,  2  C.  &  K.  818;  R.  v.  Burton, 
Dears.  282;  State  v.  Bennett,  2  Const. 
R.  692. 

*  See  supra,  §  44 ;  R.  v.  Bowman, 
Allison  C.  L.  814. 

«  Com.  V.  Talbot,  2  Allen,  161. 


CHAP.  XIV.]    PRESUMPTIONS  :  POSSESSION  OF  STOLEN  GOODS.     [§  760. 

absence  of  which  tends  to  expand  or  contract  this  particular  in- 
ference of  guilt.^     These  will  be  now  noticed. 

§  760.  Has  the  article  in  the  defendant's  possession  such  ear- 
marks as  made  it  his  duty,  on  its  coming  into  bis 
hands,  to  seek  out  its  owner  ?  ^    For,  supposing  even  to  be 
that  he  found  it,  yet,  if  it  has  such  ear-marks,  he  is   ^^^^  ' 
guilty  of  larceny  if  he  do  not  return  it  to  the  party  whose  prop- 
erty he  is  thus  notified  it  is.^     Hence  the  question  of  ^^  recent " 

^  In  October,  1872,  a  gentleman  of  ceny  which  such  possession  created. 
New  Orleans  discoyered  in  a  junk  Yet  there  was  necessarily  a  time  when, 
shop  in  Louisville,  Kentucky,  a  watch  even  as  to  this  remarkable  watch,  this 
given  by  Washington  to  Lafayette,  in  inference  was  to  fade  away.  For  three, 
1781.  The  watch,  according  to  a  re-  five,  or  even  seven  years,  it  would  be 
port  of  its  appearance,  **  is  open  faced,  possible  and  proper  to  say  to  the 
of  gold,  with  a  double  case,  and  may  holder  of  the  watch,  "  You  must  ex- 
be  remarked  as  of  a  peculiar  appear-  plain  how  you  got  this,  and  prove 
ance,  being  of  only  ordinary  size,  but  yourself  innocent,  or  else  you  will  be 
nearly  as  thick  as  it  is  wide.  The  held  to  be  guilty."  But  after  seven 
outer  case  bears  upon  its  entire  sur-  years,  if  we  adopt  the  well  known 
face  carved  figures  in  bas-relief,  rep-  analogy  of  time  as  ebbing  in  other  re- 
resenting  the  picture  of  Mars  offering  lations,  the  inference  of  larceny,  even 
a  crown  to  the  Goddess  of  Peace,  who  as  to  this  particular  article,  might  be 
is  surrounded  by  her  emblems,  while  held  gradually  to  pass  away.  Cer- 
over  all  appear  the  stern  implements  tainiy  after  thirty  years,  the  average 
of  war,  hung  high  out  of  reach.  On  duration  of  a  generation,  it  could  be 
the  inner  case  appears  the  yet  clearly  no  longer  rightfully  made, 
legible  inscription  :  *  G.  Washington  '  See  Com.  v,  Tolliver,  119  Mass. 
to  Gilbert  Motier  de  Lafayette.  Lord  SI 2;  Com.  o.  Brown,  76  Penn.  St. 
Comwallis's  Capitulation,  Yorktown,  SI  9. 

Decb'r  17,  1781.'     On  the  covering  of  *  Whart.  Crim.  Law,  8th  ed.  §  901. 

the  works  is  seen  the  maker's  name,  '*  In  R.  v.  Dredge,  1  Cox  C.  C.  285, 

'  £.  Halifax,  London,  1759.' "  It  was  the  prisoner  was  indicted  for  stealing 

stolen  from  Lafayette  in  1824,  when  a  doll  and  other  toys.  The  prosecutor 

in    Tennessee,   during   his    progress  proved  that  he  kept  a  large  toy-shop, 

through  the  United    States  in  that  and  that  the  prisoner  came  into  the 

year ;  and  in  vain  were  instituted  the  shop  dressed  in  a  smock  frock.     After 

most  active  measures  for  the  detection  remaining  there  some  time,  from  some 

of  the  thief,  including  a  reward  of  a  suspicion  that  was  excited,  he  was 

thousand  dollars  by  the  governor  of  searched,  and  under  his  smock  frock 

Tennessee.    Now  in  view  of  the  sin-  were  found  concealed  the  doll   and 

gularly  conspicuous  character  of  the  other  toys.    The  prosecutor  could  not 

watch,  and  the  remarkable  publicity  go  further  than  to  swear  that  the  doll 

given  to  its  theft,  no  one  who  had  it  had  once  been  his,  but  he  could  not 

in  possession  could,  if  that  possession  swear  that  he  had  not  sold  it,  and  he 

were  unexplained,  have  at  first  sue-  had  not  missed  it ;  and  from  the  mode 

cessfully  defied  the  inference  of  lar-  in  which  he  kept  his  stock  it  was  not 
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§  761.] 


EYIDENCB  IN  CRIMINAL  GASES. 


[cHAP.xnr. 


is  much  affected  by  that  of  marks  of  this  class.  Thas  a  book 
without  any  name  upon  it,  or  any  mark  to  identify  it  as  belong- 
ing to  any  particular  private  owner,  may  innocently  be  picked 
up  at  a  book-stall  within  a  few  hours  after  it  was  stolen.  Yet, 
notwithstanding  the  ^^recentness  "  of  the  stealing,  no  jury  would 
or  should  convict  a  person  in  whose  possession  the  book  was 
found,  although  he  should  be  unable  to  remember  the  book-stall 
at  which  be  bought  it,  or  in  any  way  to  corroborate  his  story. 
For  the  purchase  of  second-hand  books  at  book-stalls  is  of  such 
every-day  occurrence,  and  in  a  large  city  book-stalls  are  so  na- 
merous,  and  so  easily  confused  in  the  memory,  that  it  would  be 
both  irrational  and  unsafe  to  convict  of  larceny  simply  because 
the  defendant  had  in  his  possession,  shortly  after  it  was  stolen, 
a  book  which  had  nothing  on  its  face  to  show  that  it  had  been 
taken  feloniously  from  any  particular  owner.  It  would  be  other- 
wise, however,  with  a  book  of  marked  appearance,  and  peculiar 
value,  containing  an  owner's  name.  Recent  possession,  also,  of 
an  ordinary  coin  amounts  to  but  little  ;  it  is  otherwise  as  to  pos- 
session of  a  collection  of  coins  which  are  unique  and  rare.^ 

§  761.  What  the  defendant  said  on  the  discovery  of  the  goods 
^  ,    ^        with  him  is  admissible  in  his  favor,  if  made  instantane- 

Defend-  •  #. 

ant's  ex-  ously  and  without  opportunity  of  concoction,  as  part  of 
to  be  con-  the  re8  gestae?  So  far  as  concerns  subsequent  expla- 
'*  ^^  '  nations,  it  may  be  noticed  that  the  law  in  this  respect 
has  been  materially  affected  by  the  statutes  authorizing  the  ex- 


likely  that  he  would  miss  that  or  any 
other  of  the  articles  found  on  the 
prisoner.  Erie,  J.,  directed  an  ac- 
quittal. In  R.  V.  Burton,  Dears.  C.  C. 
282,  the  prisoner  was  indicted  for 
stealing  pepper.  He  was  found  com- 
ing out  of  a  warehouse  in  which  there 
was  a  quantity  of  pepper  both  loose 
and  in  bags ;  when  stopped  and  ac- 
cused, he  threw  some  pepper  on  the 
ground,  and  said,  *'  I  hope  you  will  not 
be  hard  with  me."  Upon  the  case  of 
R.  V.  Dredge  being  cited,  Maule,  J., 
pointed  out  the  distinction  that  in 
this  case  the  prisoner  had,  in  fact,  ad- 
mitted that  the  pepper  had  not  been 
honestly  come  by ;  and  he  added:  *'  If 
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a  man  go  into  the  London  Docks  so- 
ber, and  comes  out  of  one  of  the  cel- 
lars, wherein  are  a  million  gallons  of 
wine,  very  drunk,  I  think  that  would 
be  reasonable  evidence  that  he  bad 
stolen  some  of  the  wine  in  that  cellar, 
though  you  could  not  prove  that  any 
wine  was  missed.*'  Roscoe*8  Cr.  Ev. 
8th  ed.  §  19.  See  R.  v.  Hooper,  1 
F.  &  F.  85. 

^  People  p.  Getty,  49  Cal.  581.  See 
People  v.  Noregea,  48  CaL  123,  to  the 
effect  tliat  naked  possession  is  not 
enough  to  sustain  conviction. 

^  Supra,  §  691 ;  Davis  v.  People,  1 
Parker  C.  R.  447;  and  cases  cited  to 
succeeding  notes  in  this  section. 


CRAP.  XIV.]    PRESUMPTIONS :   POSSESSION  OF  STOLEN  GOODS.    [§  761. 

amination  of  defendants  in  their  own  behalf.    Under  the  old  law 
it  was  appropriate  to  speak  of  unexplained  inferences,  because, 
as  to  the  defendant,  all  inferences  were  unexplained.     He  could 
not  open  his  lips ;  and  so  far  as  he  was  concerned,  the  inference 
was  rendered  far  less  cogent  by  the  fact  that  his  silence  was  com- 
pulsory, and  hence  that  this  silence  could  not  be  counted  against 
him.     Hence  the  law,  when  any  considerable  period  of  time  — 
say  one,  two,  or  three  months  —  elapsed  between  the  stealing  of 
an  article  and  its  discoTery,  was  prompt  to  invoke  other  counter 
and  cancelling  inferences,  —  e,  g.  ^^  from  certain  facts  it  may  be 
inferred  that  the  defendant  bought  the  article  h(md  fide^  or  that 
it  was  put  in  his  house  as  a  trap,  and,  as  he  cannot  tell  us,  we 
must  give  him  the  benefit  of  this  supposition."     But  now,  when 
the  defendant  can  tell  us,  and  declines  to  do  so,  it  may  be  argued 
in  jurisdictions  where  such  argument  is  not  forbidden  by  statute 
that  the  term  ^'  recent,"  in  this  relation,  is  not  to  be  so  sharply 
defined.     In  any  view,  the  inference  to  be  drawn  from  the  pos- 
session of  stolen  goods  is  not  one  of  law,  but  of  probable  reason- 
ing, as  to  which  the  court  may  lay  down  logical  tests  for  the 
guidance  of  the  jury,  but  can  impose  no  positive  binding  rule.^ 

^  See,  as  giving  a  refltrictive  view  theft  was  committed,  at  or  about  the 

of  the  inference,  People  v.  Chambers,  time  of  the  commission  of  the  offence ; 

18  Cal.  S83;  People  v.  Brown,  48  Cal.  if  the  impression  of  his  shoes  or  other 

253.     See  People  v,   Cleveland,   49  articles  of   apparel  correspond  with 

Cal.  578.  the  marks  left  by  the  thieves;  if  he 

**  If  the  party  have  secreted  the  has  attempted  to  obliterate  from  the 

property;  if  he  deny  that  it  is  in  his  articles  in  question  marks  of  identity, 

possession,  and  such  denial  is  discov-  or  to  tamper  with  the  parties  or  of- 

ered  to  be  false;  if  he  cannot  show  ficers  of  justice,  —  these  and  all  like 

how  he  became  possessed  of  it;  if  he  circumstances  are   justly  considered 

give  false,  incredible,  or  inconsistent  as  throwing  light  upon  and  explain* 

accounts  of  the  manner  in  which  he  ing  the  fact  of  possession,  and  render 

acquired  it;  if  he  has  disposed  of,  or  it  morally  certain  that  such  possession 

attempted  to  dispose  of  it  at  an  unrea-  can  be  referable  only  to  a  criminal 

sonably  low  price;  if  he  has  absconded,  origin,  and  cannot  otherwise  be  ra- 

or  endeavored  to  escape  from  justice;  tionally  accounted  for."     Wills   Cir* 

if  other  stolen  property,  or  picklock  cum.  £v.  p.  57. 
keys,  or  other  instruments  of  crime,        "  In  R.  v.  Crowhurst,  1  C.  &  K. 

be  found  in  his  possession;  if  he  were  370,   the  prisoner  was   indicted  for 

seen  near  the  spot  at  or  about  the  stealing  a  piece  of  wood;  upon  the 

time  the  act  was  committed;  or  if  any  piece  of  wood  being  found  by  the 

article  belonging  to  him  be  found  at  police  constable  in  the  prisoner's  shop 

the  place  or  in  the  locality  where  the  about  five  days  after  it  was  lost,  he 
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§  762.]  EVIDENCE  IN  CBIMINAL  CASES.  [CHAP.  XIT. 

The  inferenoe  of  stealing  may  be  rebutted  by  counter  infer- 
ences indicating  that  the  property  was  obtained  honestly.^  Thns, 
where  the  defendant  was  charged  with  stealing  a  shawl  and  yest 
on  June  Ist,  1870,  and  the  shawl  was  found  in  his  possession  on 
July  12th,  it  was  held  admissible  for  him  to  offer  any  evidence 
from  which  it  might  be  inferred  that  he  obtained  the  shawl  by 
purchase.' 

§  762.  In  cases  of  larceny  and  embezzlement,  similar  infer- 
ences may  be  drawn  from  sudden  accessions  of  property 
lerence  in    by  persons  previously  poor.^     In  homicide,  it  is  in  like 
mentand     manner  admissible  to  trace  to  the  defendant  articles 
murder.       ^j  property  connected  with  the  deceased.^    A  remark- 
stated  that  he  bought  it  of  a  man    D.  brought  them  to  his  house,  and 
named  Nash,  who  lived  about  two    that  he  sold  them.     In  consequence 
miles  off.    Nash  was  not  called  as  a    of  this  C.  and  D.  were  apprehended, 
witness  for  the  prosecution,  and  no    and  C.  was  tried  and  convictefl  for 
witness  was  called  by  the  prisoner,    stealing    other    articles    taken    from 
Alderson,  B.,  said  to  the  jurjr,  *  in    the  prosecutor's  house   at  the   same 
cases  of  this  nature  you  should  take    time  as  the  articles  in  question ;  D. 
it  as  a  general  principle  that,  where    was  dbcharged.    The  constable  made 
a  man  in  whose  possession  stolen  prop-    inquiries  as  to  the  statement  made  by 
erty  is  found  gives  a  reasonable  ac-    the  prisoner  of  how  he  came  bj  the 
count  of  how  he  came  by  it,  as  by    goods,  but  no  evidence  of  what  tran- 
telling  the  name  of  the  person  from    spired  on  such  inquiries  was  received, 
whom    he    received   it,  and  who   is    being  objected  to  by  the  prisoner's 
known  to  be  a  real  person,  it  is  in-    counsel.    Neither    C.    nor    D.   were 
cumbent  on  the  prosecutor  to  show    called  as  witnesses  for  the  prosecu- 
that  the  account  is  false;  but  if  the    tion,  and  no  witness  was  called  by  the 
account  given  by  the  prisoner  be  un-    prisoner.    The  jury  found  the  pris- 
reasonable  or  improbable  on  the  face    oner  guilty,  and  the  conviction  was 
of  it,  the  onus  of  proving  its  truth  lies    upheld  by  the  Court  of  Criminal  Ap- 
on  Uie  prisoner.'    It  appears,  there-    peal,  upon  the  ground,  as  stated  by 
fore,  that  the  learned  judge  thought    Pollock,  C.  B.,  that  there  was  some 
that  in  this  case  the  prisoner's  account    evidence  for  the  jury  upon  which  the 
was  sufficiently  reasonable  to  shift  the    prisoner  might  be  convicted."    Ros- 
burden  of  proof  back  again  on  to  the    coe's  Cr.  £v.  (8th  ed.)  21. 
prosecutor,  but  the  report  does  not        ^  Shackleford  v.  State,  2  Tez.  Ap. 
state  whether  or  not  the  case  was  left    885;  Dixon  v.  State,  2  Tex.  Ap.  530. 
to  the  consideration  of  the  jury.    In        '  Way  v.  State,  85  Ind.  409. 
R.  V.  Wilson,  26  L.  J.  M.  C.  45,  the        *  See  Com.  v,  Montgomery,  11  Met. 
prisoner    was    indicted    for    stealing    584,  and  cases  cited;  State  v.  Grebe, 
some  articles  of  dress.     It  was  proved    1 7  Kans.  458 ;  McCoy  v.  State,  44  Tez. 
that  the  property  was  stolen,  and  sold    616;  Foster  v.  State,  1  Tex.  Ap.  531. 
by  the  prisoner.      The  prisoner,  on        ^  R.  u.  Burdett,  4  Bam.  &  A.  1- 
being  apprehended,  said  that  C.  and    95;  R.  v.  Courvoisier,  Wills  on  Cir. 
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CHAP.  XIV.]           POSSESSION  OF  INCULPATORY  THINGS.  [§.  762. 

able  case  of  this  kind  occurred  in  Philadelphia,  in  1845,  on  the 
trial  of  a  German  named  Papenburg  for  murder.  Towards  the 
close  of  the  case  a  handkerchief  was  accidentally  drawn  from  a 
coat  which  it  was  proved  he  had  worn  on  the  night  of  the  offence. 
On   this  handkerchief   was  pencilled,  apparently  in  blood,  the 

£v.  241 ;  Williams  v.  Com.  29  Fenn.  128-5),  A.  D.  1664,  where  a  traveller 
St.  102.  had  been  murdered  at  an  inn  for  a 
Mr.   Burrill   (Circumstantial    Evi-  sum  of  money  which  he  had  with  him, 
dence,   {mges  457-9)  says:  **In   the  and  had  deposited  with  the  innkeeper 
last  section,  the  effect  of  the  recent  for  safe  keeping,  it  appeared  in  evi- 
possession  of  the  fruits  of  crime  was  dence  that  the  hostler  of  the  inn,  who 
considered,  so  far  as  such  possession  was  at  the  time  worth  nothing;  of  his 
was  a  visible  one,  capable  of  direct  own,   shortly  after  the  murder  lent 
proof,  and  confirmed  by  actual  identi-  sixty  pounds  to  a  woman  who  kept  an 
fication  of  the  objects  found  in  posses-  inn  in  the  same  town.    It  appeared, 
sion.     But  such  possession  may  also  also,  that  the    circumstances  of  the 
sometimes  be  inferred  from  observed  innkeeper  himself  had  suddenly  im- 
circumstances.      In  most  cases,   the  proved.    For   before  the  murder  he 
fruits  of  crime  themselves  are  so  well  was  so  poor  that  his  landlord  would 
concealed  from  view  by  the  perpe-  not  trust  him  for  a  quarter's  rent,  but 
trator,  as  to  furnish  no  immediate  evi-  would  make  him  pay  every  six  weeks ; 
dence  against  him.    There  is  nothing  and  he  could  not  be  trusted  for  malt, 
visible  in  his  possession,  which  can  be  but  was  forced  to  pay  for  one  bar- 
directly  traced  to  or  connected  with  rel  under  another.    But  shortly  after 
the  offence.    But  they  sometimes  be-  he  bought  a  ruined  malt-house  and 
tray  themselves  by  their  consequences,  new  built  it;    and  usually   laid  out 
as  by  a  sudden  and  material  change  forty  pounds  in  a  day  to  buy  barley, 
in  life  or   circumstances,   indicating  There  was  also  observed  upon  a  sud- 
beyond  question  the  recent  receipt  of  den  a  great  change  in  his  daughters' 
money  or  property  from  some  quarter,  condition,  both  as  to  their  clothes  and 
Where  a  person,  previously  known  to  otherwise;  and  if  there  was  but  a 
be  poor,  is  found  shortly  after  a  rob-  hood  bought  for  one  of  the  daughters, 
bery,  larceny  (Com.  v.  Montgomery,  there  was  a  piece  of  gold  changed, 
11  Met.  534),  or  murder,  in  the  pos-  and  they  were  observed  to  have  gold 
session  of  considerable  wealth,  it  is  in  great  plenty.    In  the  French  case 
always  a  circumstance  of  suspicion,  of  M.  D* Anglade  (5  London  Leg.  Obs. 
and,  when    corroborated  by  others,  231,  233),  A.  d.  1687,  it  was  proved 
of  material  weight  in  connecting  the  that  both  the  real  criminals  had  sud- 
crime  with  its  perpetrator.    It  is,  gen-  denly,  from  a  state  of  the  lowest  in- 
erally,  one  of  the  earliest  indicatory  digence,  appeared  to  be   in  affluent 
circumstances    that    are    discovered,  circumstances;  dressing  in  expensive 
and,  in  several  recorded  cases,  has  clothing,  and  showing  large  sums  of 
had  the  effect  of  first  attracting  at-  money;  and  that  one  of  them  had 
tention  in  the  right  direction,  and  af-  purchased  an  estate  for  which  he  had 
fording  the  first  available  clew  to  the  paid  between  nine  and  ten  thousand 
discovery  of  the  offender.  In  the  case  livres." 
of  Moses  Drayne  (5  Lond.  Leg.  Obs. 

*o  625 


§  764.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  XIV. 

profile  of  a  broken  hatchet,  which  was  proved  to  have  belonged 
to  the  deceased  prior  to  the  fatal  blow.  Still  this  was  dangeroos 
evidence,  deriving  its  force  from  the  improbability  of  the  coun- 
ter-presamption  that  the  coat  had  been  so  placed,  between  the 
homicide  and  the  trial,  as  to  admit  of  the  handkerchief  being 
slipped  in  by  a  third  person,  —  a  feat  which  Boynton's  case, 
already  stated,  shows  to  be  not  unprecedented. 

On  a  trial  for  murder,  there  having  been  evidence  that  the 
murdered  woman  had  money,  and  that  the  prisoners  had  spoken 
of  robbing  her,  the  account  of  her  administrator  was,  in  Penn- 
sylvania, held  admissible  to  show  that  he  found  no  money.^ 

§  763.  Where  the  charge  is  burglary,  it  is  alleged  that  mere 
In  burg-  possession  of  the  stolen  goods,  unaccompanied  by  other 
W*  suspicious  circumstances,  is  not  enough  to  give  primd 

facie  evidence  of  the  burglary.'  But  it  is  otherwise  when  there 
is  indicatory  evidence  on  collateral  points.^ 

in.  INFERENCES  FE(M  MECHANISM  OF  CRIME. 

§  764.  Undoubtedly  we  find  it  constantly  stated  that  from  a 
Inference  deadly  instrument  the  law  presumes  a  deadly  design.^ 
strumMit  -^^^9  ^^  ^^^  ^^  place,  this,  so  far  as  it  concerns  the 
^*^-  logical  process,  is  a  mere  petitio  prineipii  ;  the  design 

^  Howser  v.   Com.   61   Penn.   St.  *  Knickerbocker  v.  People,  57  Barb. 

832.    But  see  Com.  v.  Sturtivant,  117  865;  Methard  v,  Sute,  19  Oh.  St.  863; 

Mass.  122.    Infra,  §  784.  Breese  i).  State,  12  Oh.  St.  146. 

>  Davis  v.  People,  1  Parker  C.  R.  «  Supra,  §  736^    See  Foster,  255; 

447;  Jones  v.  People,  6  Parker  C.  R.  1  East  P.  C.  840;  State  o.  Knight,  48 

126;  Walker  t?.  Com.  28  Grat.  969;  Me.  11;  U.  S.  v.  Cornell,  2  Mason, 

People  V.  Gordon,  40  Mich.  716;  State  91 ;  Com.  v.  Drew,  4  Mass.  891 ;  Com. 

v.  Keid,  20  Iowa,  413.     See  Frank  v.  v.  York,  9  Met.  93;  Com.  v.  Webster, 

State,  39  Miss.   705.    Possession  by  5  Cush.  290;  State  v.  Zellers,  2  Halst. 

the  prisoners  of  part  of  the  stolen  220;  Resp.  v.  Bob,  4  Dall.  145;  Penn. 

property  very  soon  after  the  burglary,  v.  Honey  man,  Addis.  148 ;   State  v. 

with  an  account  given  of  it,  which  is  Town,  Wright  (Ohio),  75;  Davis  r. 

not  reasonable  or  credible,  is  sufficient  State,  25  Oh.  St.  869 ;  Com.  o.  Hill,  2 

primd  facie  evidence,  without  express  GrtX,  594;  Kriei  v.  Com.  5  Bush,  862; 

evidence  to  falsify  it.    It  is  so,  how-  Mitchell  v.  State,  5  Yerg.  340;  Mur- 

ever,  only  if  the  account  given  is  not  phy  i;.  People,  37  111.  447;  Davison  v. 

reasonably  credible.    R.  v,  £xall,  4  F.  People,  90  III.  222;  State  v.  Decklotts, 

&F.  922  — Pollock.     See,  as  qualify-  19   Iowa,  266;  State  o.  Shippey,  10 

ing  this,  K  v.  Langmead,  9  Cox  C.  C.  Minn.  224;  State  v.  Johnson,  8  Jones 

467.     Compare  Whart.   Crim.  Law,  (N.  C),  266;  State  v.  Irwin,  1  Hayw. 

8th  ed.  §  813.  112;  Sute  v.  Merrill,  2   Dev.  269; 
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being  held  deadly  because  the  instrument  is  deadly,  and  the  in- 
strument being  held  deadly  because  the  design  is  deadly.     And 
in  the  second  place,  the  use  of  the  term  "  law  "  is  ambiguous, 
and  is  likely  to  mislead.     If  it  be  said  that  the  use  of  a  weapon 
likely  to  inflict  a  mortal  blow  implies,  as  a  presumption  of  law, 
in  its  technical  sense,  a  deadly  design,  this  is  an  error ;  and  a 
fortiori  is  it  so  when  it  is  said  that  the  use  of  such  a  weapon  im- 
plies a  malicious  design.     There  is  no  such  thing,  as  we  have 
already  noticed,  as  a  purely  abstract  killing  ;  ^  no  killing  can  be 
proved  in  a  court  of  justice  except  in  the  concrete,  accompanied 
by  such  circumstances  as  enable  us,  as  a  matter  of  probable  rea- 
soning, to  determine  whether  the  killing  was  or  was  not  mali- 
cious.    An  executioner,  under  mandate  of  law,  hangs  a  convict ; 
here  the  instrument  of  death  is  deadly,  but  no  malice  is  inferred. 
In  the  same  category  fall  by  far  the  greater  number  of  violent 
deaths  which  history  records  ;  those  of  persons  killed  in  the  due 
course  of  legitimate  war.     On  the  other  hand,  when  a  person 
without  authority,   and  with  the  appearance  of   deliberation, 
shoots  another,  we  infer,  as  a  presumption  of  fact  (not  of  law^^ 
design.     There  is  no  petitio  prindpii  in  this.     We  do  not  say 
that  the  killing  was  designed  because  it  was  designed.     What 
we  say  is  this :   Taking  aim  at  another  with  a  gun,  by  a  person 
without  authority,  and  not  in  public  war,  and  then  firing,  ordi- 
narily implies  an  intent  to  kill ;  this  was  a  case  of  such  firing 
without  authority ;    therefore   this   implies   an   intent    to  kill. 
Or,  to  vary  the  incidents :  for  a  strong  man,  in  possession  of  his 
senses,  persistently  and  violently  to  kick  a  child  on  its  vital  parts 
can  only  be  explained  on  the  hypothesis  of  malice ;  this  was 
such  a  case;  therefore  this  case  can  only  be  explained  on  the 
hypothesis  of  malice.     Or,  again :  to  lock  a  child  up  in  a  room 
and  knowingly  to  leave  him  without  food  for  a  week  implies 
malice ;  this  the  defendant  did  ;  therefore,  in  this  case,  malice  is 
to  be  inferred.     We  cannot,  in  this  case,  leave  out  the  word 
^^  knowingly ; "   for  such  a  locking  up  might  be  accidental,  in 

State  V.  Bowman,  80  N.  C.  426;  State    28;  Woodsides  v.  State,  2  How.  Miss. 
V.  Peters,  2  Rice's  Dig.  106;  State  v.    656;  Green  v.  State,  28  Miss.  689; 
Smith,   2   Strobh.   77;    Clements  v.     Biggs  v.  State,  SO  Miss.  687;  Dixon 
Stote,  50  Ala.  117;  Eiland  v.  State,    v.  State,  IS  Fla.  636. 
52  Ala.  822;  Hadlej  v.  Sute,  55  Ala.        ^  See  supra,  §§10,  784-7-8. 
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which  case  there  would  be  no  inference  of  malice.  Yet  *^  knowl- 
edge "  in  such  a  case  is  not  a  presumption  of  law,  but  an  infer- 
ence of  inductive  reasoning,  to  be  drawn  from  a  series  of  facts. 
It  is  incorrect,  therefore,  to  tell  a  jury  that  malice,  when  the 
weapon  is  deadly,  is  a  presumption  of  law.  But  while  telling 
them  that  whether  there  is  or  is  not  malice  is  a  point  to  be  de- 
termined by  a  scrutiny  of  all  the  facts  in  the  case,  it  is  proper  to 
remind  them  that  there  are  certain  rules  of  probable  reasoning 
which  it  is  right  for  them  to  keep  in  view.  And  one  of  these 
rules  is  that  when  a  responsible  person,  without  authority,  and 
under  such  circumstances  as  indicate  deliberation,  without  ap- 
parent provocation  or  necessity,  wounds  another  in  a  vital  part 
with  a  deadly  weapon,  then  malice  is  to  be  inferred.^ 


^  See,  as  authorities  bearing  on  this 
topic,  K.  17.  Noon,  6  Cox  G.  C.  137; 
R.  V.  Selten,  11  Cox  C.  C.  674;  R.  v. 
Welsh,  11  Cox  C.  C.  836;  R.  r.  Ward, 
L.  R.  1  C.  C.  356;  U.  S.  v,  Cornell,  2 
Mason,  91 ;  U.  S.  v.  McGIue,  1  Curtis 
C.  C.  1 ;  U.  S.  V.  Mingo,  2  Cuitis  C. 
C.  1 ;  U.  S.  t;.  Armstrong,  2  Curtis  C. 
C.  446 ;  Com.  v.  York,  9  Met.  93  ^ 
Wilde,  J.,  diss.;  Com.  v,  Webster,  6 
Cush.  290;  People  v.  McLeod,  1  Hill 
(N.  Y.),  877;  People  v,  Clark,  3  Sel- 
den,  385 ;  People  v,  Sullivan,  Ibid. 
396 ;  People  v,  Kirby,  2  Parker  C.  R. 
28;  Thomas  v.  People,  67  N.  Y.  218; 
State  V.  Zeller,  2  Halst.  220;  Resp. 
V.  Bob,  4  Dall.  146 ;  Penn.  v.  Honey- 
man,  Addis.  148;  Penn.  v,  McFall, 
Ibid.  257;  Penn.  v,  Lewis,  Ibid.  282; 
O'Mara  v.  Com.  75  Penn.  St.  424  ; 
Lanahan  v.  Com.  84  Penn.  St.  80; 
State  V,  Roane,  2  Dev.  58;  State  v. 
Merrill,  2  Dev.  269 ;  State  v.  Johnson, 
8  Jones  (N.  C),  226;  State  v.  West, 
6  Jones  (N.  C),  505;  State  v.  Smith, 
2  Strobh.  77 ;  Clarke  v.  State,  35  Ga. 
75 ;  Eraser  v.  State,  55  Ga.  325;  Hol- 
land V.  State,  12  Fla.  117;  Seaborn 
V.  State,  20  Ala.  15;  Clem  v.  State, 
81  Ind.  480 ;  Bradley  v.  State,  31  Ind. 
492;  Miller  v.  State,  37  Ind.  432;  Mur- 
phy V.  People,  37  111.  447;  Hnrd  v. 
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People,  25  Mich.  405;  Weller  r.  Peo- 
ple, 80  Mich.  16;  State  v.  Decklotts, 
19  Iowa,  447;  State  v.  Hoyt,  13  Minn. 
132;  Anderson  v.  State,  3  Heisk.  86; 
Seals  v.  State,  3  Bax.  459;  Mc Adams 
V.  State,  25  Ark.  405;  Wray,  ex  parte, 

30  Miss.  673 ;  Jeff  o.  State,  39  Miss. 
593;  Barcus  v.  State,  49  Miss.  17; 
State  ».  Evans,  65  Mo.  574 ;  State  v. 
Alexander,  66  Mo.  148  ;  Isaacs  c. 
State,  25  Tex.  174;  People  v.  Barry, 

31  Cal.  357;  State  v,  Bertrand,  3 
Oregon,  61.  As  sustaining  the  text, 
see  State  o.  Wingo,66  Mo.  181,  where 
it  was  held  error  to  charge  the  jury 
that  the  law  presumes  from  wilful 
killing  murder  in  second  degree,  and 
that  die  burden  of  exculpation  is  on 
the  defendant.  See  supra,  §  721.  To 
same  effe^  see  Ferris  v.  Com.  14 
Bush,  362. 

In  U.  S.  V,  McClafe,  17  Bost  Law 
Rep.  439,  the  case  consisted  simply  of 
proof  of  a  blow  struck.  *'  The  mere 
fact,"  say  the  court,  "  of  a  blow  struck 
does  not  make  out  a  crime.  In  charg- 
ing a  crime,  the  government  charges 
a  criminal  intent,  and  must  prove  it. 
Proving  a  blow  may  in  some  cases  be 
sufficient  evidence  of  a  criminal  in- 
tent, but  such  intent  may  be  repelled 
by  the  circnmstances.    If  on  ail  the 
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§  765.  When  it  is  alleged  that  a  death  was  produced  by  a 
particular  instrument,  the  condition  of  the  instrument  inference 

becomes  a  pertinent  subject  of  inquiry.     Is  a  knife,   dkio„*^f' 
for  instance,  with  which  it  is  alleged  a  homicide  was  ^e*pon. 

eyidence  the  jurjr  are  left  in  reason-  mous  opinion  of  the  Court  of  Appeals, 

able  doubt  as  to  the  intent  of  the  de-  said: —  .... 

f  endant,  they  cannot  convict  him  of  **  It  can  hardly  be  supposed  that,  un- 

the  crime."    To  same  effect  see  Kin-  der  such  proof  as  to  what  the  circum- 

gen  V.  State,  45  Ind.  518,  and  cases  stancesreally  were,  the  judge  intended 

cited  supra,  §  671.  to  charge  the  jury  that  the  law  implied 

We  may  notice  in  this  connection  the  crime  of  murder  from  proof  of 

the  following  remarks  by  Christiancy,  killing  under  the  circumstances  of  the 

J.,  in  his  opinion  in  Maher  v.  People,  case,  and  upon  such  proof  such  an  in- 

10  Mich.  212: —  struction  would  have  been  erroneous. 

'*  To  give  the  homicide  the  legal  The  instruction  in  effect  was,  and  the 

character  of  murder,  all  the  authori-  jury  must  so  have  understood  it,  that 

ties  agree  that  it  must  have  been  per-  the  law  implied  motive,  and  conse- 

petrated  with  malice  prepense  or  afore-  quently  the  crime  of  murder  in  the 

thought.    This  malice  is  just  as  essen-  first  degree,  from  the  proof  of  killing 

tial  an  ingredient  of  the  offence  as  the  the  deceased  by  the  prisoner,  and  that 

act  which  causes  the  death.    Without  upon  this  proof  they  should  find  him 

the  concurrence  of  both,  the  crime  guilty  of  that  crime,  unless  he  had 

cannot  exist;  and  as  every  man  is  pre-  given  evidence  satisfying  them  that  it 

sumed  to  be  innocent  of  the  offence  of  was  manslaughter  or  excusable  homi- 

which  he  is  charged  till  he  is  proved  to    cide 

be  guilty,  this  presumption  must  apply  *<  But  for  the  idea  convoyed  by  the 
equally  to  both  ingredients  of  the  of-  part  of  the  charge  excepted  to,  that 
fence,  to  the  malice  as  well  as  to  the  the  law  implied  the  crime  of  murder 
killing.  Hence,  though  the  principle  in  the  first  degree  from  the  proof  of 
seems  to  have  been  sometimes  over-  killing  only,  unless  the  prisoner  satis- 
looked,  the  burden  of  proof  as  to  each  fied  them  it  was  not  murder,  the  ben- 
rests  equally  with  the  prosecution,  efit  of  the  doubt  to  be  given  to  the 
though  the  one  may  admit  and  require  prisoner  would  not  have  been  re- 
more  proof  than  the  other,  —  malice,  stricted  to  their  finding  the  evidence 
in  most  cases,  not  being  susceptible  of  evenly  balanced,  so  that  they  did  not 
direct  proof,  but  to  be  established  by  know  where  the  truth  lay;  on  the  con- 
inferences  mpre  or  less  strong,  to  be  trary,  the  instruction  would  have  been 
drawn  from  the  facts  and  circum-  not  to  convict  of  that  crime,  unless 
stances  connected  with  the  killing,  convinced  by  all  the  evidence  in  the 
and  which  indicate  the  disposition  or  case  that  he  was  guilty,  and  that  if  a 
state  of  mind  with  which  it  is  done."  careful  examination  of  all  the  evidence 
See  also  Coffee  v.  State,  S  Yerg.  28S;  left  in  their  minds  reasonable  doubts 
Floyd  V.  State,  S  Heisk.  342;  Hamby  of  his  guilt,  they  should  give  the  pris- 
ts. State,  86  Tex.  528,  and  cases  cited  oner  the  benefit  by  an  acquittal." 
supra,  §§  784  et  seq.  This  is  sound  law,  in  conformity 

Judge  Grover,  in  Stokes  v.  People,  with  what  is  stated  in  the  text.     At 

58  N.  Y.  164,  delivering  the  unani-  the  same  time,  we  must  repeat  that 
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committed,  marked  in  such  a  way  as  to  indicate  use  of  the  charac- 
ter assigned  ?  ^  When  suicide  was  set  up  as  the  cause  of  the  Earl 
of  Essex's  death,  in  1683,  it  was  a  strong  point  against  this  hy- 
pothesis that  the  razor  with  which  the  fatal  wound  was  inflicted 
was  notched  by  the  act  of  drawing  it  across  the  neck-bone  in 
a  way  very  unlikely  to  have  resulted  if  the  deceased  had  himself 
inflicted  the  wound.  In  cases  of  hanging,  the  condition  of  the 
rope  is  material;  and  so  in  poisoning  is  that  of  the  vessel  in 
which  the  poison  was  contained.^ 

§  766.  In  the  case  of  Courvoisier,  who  was  tried  for  the  mur- 
Inference  der  of  Lord  William  Russell,  there  were  two  facts  relied 
tioiTo/***'*'  upon  to  repel  the  hypothesis  of  suicide.  One  was  that 
weapon.       ^  napkin  was  placed  over  the  face  of  the  deceased,  and 


while  it  is  essential  to  maintain  that 
intent  is  an  inference  of  fact,  to  be 
drawn  by  the  jury  from  all  the  cir- 
cumstances of  the  case,  it  is  impor- 
tant that  questions  of  this  kind  should 
not  be  left  to  the  jury  without  such 
instructions  from  the  judge  as  will 
lead  them  to  make  correct  inferences. 
They  should  be  reminded  that  all  acts 
committed  by  intelligent  persons  are 
to  be  canvassed  by  the  tests  of  practi- 
cal logic  as  applied  by  us  to  the  trans- 
actions of  every  day  life;  that  intent  is 
not  proved  substantively,  but  inferred 
from  acts  and  declarations  ;  and  that 
though  the  jury  have  to  determine  this 
question,  they  must  be  guided  by  the 
ordinary  rules  of  inductive  reasoning. 
And  they  should  be  also  told  (and  in 
this  respect  the  opinion  just  quoted 
falls  short),  that  presumptions  of  fact 
of  this  kind  are  as  much  proof  as  are 
any  other  part  of  the  evidence  of  the 
case,  and  are  to  be  taken  into  consid- 
eration as  part  of  the  case  when  the 
jury  apply  the  test  of  reasonable 
doubt. 

To  same  effect  see  Floyd  v.  State,  S 
Heisk.  342;  and  see  remarks  of  Judge 
Wells  in  Com.  r.  Sturtivant,  Appen- 
dix to  Whart.  on  Horn.  See  also 
Eingen  v.  State,  45  Ind.  519. 
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In  Com.  V.  Sturtivant,  117  Mass. 
189,  it  was  said  by  Endicott,  J. :  — 

**  The  remaining  exception  was  to 
the  evidence  that  the  defendant  in 
chopping  wood  used  the  axe  with  his 
right  hand  forward.  It  does  not  ap- 
pear how  this  testimony  applied  to 
the  case,  and,  therefore,  the  bill  of 
exceptions  fails  to  show  that  its  ad- 
mission was  erroneous.  If,  as  is  to  be 
presumed,  it  appeared  in  evidence 
that  the  fatal  blows  upon  the  deceased 
were  inflicted  by  a  weapon  used 
with  the  right  hand  forward,  it  was 
competent  to  prove  that  the  defendant 
so  used  his  axe  when  chopping  wood. 
It  is  like  the  ordinary  case,  where 
a  blow  is  apparently  inflicted  by  a 
left-handed  person,  it  is  competent  to 
prove  that  the  accused  is  left-handed. 
It  does  not  prove  that  he  struck  the 
blow,  but  it  is  a  circumstance  pointing 
to  him  as  belonging  to  a  class  by  one 
of  whom  the  blow  was  struck,  and,  in 
connection  with  other  inculpating  tes- 
timony, is  competent."     Infra,  §  773. 

A  jack-knife  is  not  necessarily  a 
dangerous  weapon.  Com.  v.  0*Brien, 
119  Mass.  342. 

^  See  Fapenburg's  case,  cited  supra, 
§  762. 

s  See  2  Wh.  &  St.  Med.  Jur.  8d  ed. 
§§  718  6<  seq.     Compare  infra,  §  774. 


CHAP.  XIV.]      IMFEBEMCES  FROM  MECHANISBf   OF  CRIME.  [§  767. 

the  other  that  the  instrument  of  death  did  not  lie  near  the  body.^ 
To  the  same  point  is  the  case  of  Jane  Norkott,  who  was  found  dead 
in  her  bed  with  her  throat  cut,  while  a  bloody  knife  was  found 
sticking  in  the  floor  some  distance  from  the  bed,  and  as  it  stuck 
the  point  was  turned  toward  the  bed  and  the  haft  from  it.  Yet 
in  such  case  the  jury  must  be  satisfied  that  the  body  was  not 
moved  between  the  death  and  the  period  of  observation.  Thus 
Mr.  Taylor  ^  tells  us  of  a  case  of  homicide  in  which  the  "  weapon* 
a  razor,  was  found  under  the  left  shoulder ;  a  most  unusual  sit- 
uation, but  which,  it  appears,  it  had  taken  owing  to  the  body 
having  been  carelessly  turned  over  before  it  was  seen  by  the 
surgeon  first  called."  ^  That  the  weapon  is  firmly  grasped  in 
the  deceased's  hand  strengthens  the  inference  of  suicide.^  When 
it  is  placed  in  the  hand  after  death,  it  is  held  loosely.  That 
the  instrument  (e.  g.  a  razor)  was  closed  is  not  conclusive  against 
suicide.^  It  should  also  be  kept  in  mind  that  the  weapon  found 
near  the  person  of  the  deceased  may  not  be  the  one  with  which 
the  crime  was  committed.^ 

§  767.  Dress,  independently  of  the  questions  to  be  hereafter 
noticed,  adds  often  an  important  element  of  indicatory   inference 
proof.      Thus  in  a  case  cited  by  Taylor,^  there  were  dkiwi^or 
two  cuts  in  a  shirt  produced  in  evidence.     These  cuts   ^""• 
were  near  each  other,  and  precisely  similar ;  leading  to  the  infer- 
ence that  the  knife  producing  them  went  through  two  folds  of 
the  shirt.     From  this,  however,  it  followed  that  the  shirt  could 
not  have  b^en  on  the  deceased  at  the  time  of  the  wounding,  since 
if  it  had  been  there  would  have  been  three  not  ttvo  cuts.      So, 
on  the  trial  of  Stokes  for  the  murder  of  Fisk,  in  1873,  the  condi- 
tion of  the  deceased's  cloak,  immediately  after  the  wound,  was 
admitted  to  show  the  force  and  direction  of  the  shot.     The  lay 
of  blood-stains,  also,  may  indicate   the  direction  in  which  the 
blo($il  flowed.^     Nor  is  it  necessary,  it  has  been  ruled,  that  the  • 

^  2  Beck  Med.  J.  86.  *  See  cases  given  in  Wills'  Circum. 

<  Med.  Jur.  by  Reese,  284.  Ev.  p.  112. 

•  See  2  Whart.  &  St  Med.  Jur.  8d  '  Taylor's  Med.  Jur.  by  Reese,  p. 
ed.  §  722.  274. 

«  2  Whart.  &  St.  Med.  Jur.  Sd  ed.  ^  Com.  v.  Sturtivant,  117  Mass.  122. 

§  722.     See  Taylor's  Med.  Jur.   by  Infra,  §778;  Leontade*s  case,  infra,  § 

Reese,  284.     Infra,  §§  776,  781.  776. 

*  See  case  reported  in  Whart.  &  St. 

Med.  Jur.  §  722.  631 


§  768.]  EVIDENCE  IN   CBIMINAL  GASES.  [CHAP.  XIV. 

garments  in  question  sboald  be  themselves  produced.^  Their 
condition  can  be  described  by  witnesses  without  such  prodnction, 
if  their  non-production  is  satisfactorily  explained.^  But  if  prac- 
ticable they  should  be  secured  and  brought  into  court,  though 
before  admitting  them  there  should  be  evidence  that  they  have 
not  been  tampered  with  since  the  com'mission  of  the  crime.^ 

§  768.  If,  however,  the  instrument  of  death  has  been  found. 
Inference  s.nd  homicide  is  suspected,  the  inquiry  becomes  impor- 
Inlhip**©?'  ^^^^  '^^  whom  does  it  belong?  In  order  to  asoer- 
weapoo.  tain  the  ownership,  it  will  be  necessary  to  examine  the 
weapon  itself  carefully  for  any  name  or  other  mark  by  which  it 
may  be  identified,  and  to  inquire  who  possessed  such  a  weapon ; 
whether  any  one  purchased  or  procured  one  of  the  kind  a  short 
time  before  the  murder  was  committed;*  whether  any  one  was 
observed  preparing  it  for  use ;  whether  there  are  any  marks  upon 
it  to  indicate  the  hand,  or  the  size  of  the  hand,  in  which  it  was 

1  As  to  inspection  see  supra,  §§811  tinguished.    The  piece  of  cotton  in 

et  seq.  the  tinder-box  was  examined  with  a 

>  Com.  V.  Pope,  108  Mass.  440.   See  lens,  and  the  witness  deposed  that  it 

supra,  §§  163-7;  infra,  §  778.  was  of  the  same  fabric  and  pattern  as 

*  See  Com.  v.  Twitchell,  1  Brewst.  a  gown  and  some  pieces  of  cotton 

561,  cited  fully  infra,  §§  774,  777.  print  taken  from  the  prisoner's  box 

Mr.  Wills  (Wills  on   Circumstan-  at  her  lodgings;  that  a  neckerchief 

tial  Evidence,  5th  Am.  ed.  pp.  119,  taken  from  a  bundle  belonging  to  the 

120)  says: —  prisoner,  found  in  her  lodgings,  coi^ 

'*  Identification  is  often  satisfacto-  responded  with  the  color,  pattern,  and 

rily  inferred  from  the  correspondence  fabric  of  the  piece  found  in  the  rick, 

of  fragments  of  garments,  or  of  written  and  that  they  had  both  belonged  to 

or  printed  papers,  or  of  other  articles  the  same  square;  and  from  the  breaddi 

belonging  to  or  found  in  the  possession  of  the  hemming,  and  the  dbtance  of 

of  parties  charged  with  crime,  with  the  stitches  on  both  pieces,  as  well  as 

other  portions  or  fragments  discovered  from  the  circumstance  that  both  pieces 

at  or  near  the  scene  of  crime,  or  other-  were  hemmed  with  black  sewing  silk 

wise  related  to  the  corpus  delicti,  or  by  of  the  same  quality  (whereas  articles 

means  of  wounds  or  marks  inflicted  of    that  description   were    genetally 

upon  the  person  of  the  offender.     A  sewed  with  cotton),  he  clearly  inferred 

woman  who  was  tried  for  setting  the  that  they  were  the  work  of  the  same 

prosecutor's  ricks  on  fire  had  been  person.     The  prisoner  was  capitally' 

met  near  the  ricks  about  two  hours  convicted,  but  there  being  reason  to 

after  midnight,  and  a  tinder>box  was  believe  that  she  was  of  unsound  mind, 

found  near  the  spot  containing  some  she  was  reprieved." 
unburnt  cotton  rag,  as  also  a  piece  of        ^  See    Nichols  v.  Com.   11   Bush, 

the  woman's  neckerchief   in  one  of  575.     As  to  instruments  as  prepare* 

the  ricks  where  the  fire  had  been  ex-  tions  see  supra,  §  758;  infra,  §  799. 
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INFERENCES  FROM  WOUND. 


[§  T69. 


held,  or  the  direction  in  which  the  fatal  blow  was  given ;  whether 
the  weapon  is  imperfect  or  broken,  and  if  so,  who  has  been  ob- 
served in  possession  of  a  fragment  corresponding  to  the  broken 
portion.^ 

§  769.  In  ordinary  cases  the  shape  of  the  wound  will  agree 
with  the  instrument  with  which  it  has  been  produced.   ,  ^ 

.  Inference 

This  is  particularly  the  case  with  wounds  inflicted  by  a  from 
knife,  a  dirk,  a  sword,  or  a  razor,  or,  in  general,  by  any 
sharp  weapon  by  which  a  cut  or  thrust  may  be  made.  If,  how- 
ever, death  has  been  produced  by  a  bruise  or  contusion,'  the 
case  presents  more  difficulty,  as  it  not  unfrequently  happens  that 
such  wounds  are  unaccompanied  with  any  mark  of  external  vio- 
lence. In  most  cases  even  of  this  class,  however,  a  careful  in- 
vestigation will  lead  to  the   discovery  whether  the  instrument 


^  After  a  death  was  produced  by  a 
dirk  knife,  the  possession  of  such  a 
knife  was  traced  to  the  prisoner  on 
the  day  of  the  homicide,  and  on  the 
next  morning,  the  handle  of  a  knife, 
with  a  small  portion  of  the  blade  re- 
maining, was  found  in  an  open  cellar 
near  the  spot.  Afterwards,  upon  a 
post-mortem  examination  of  the  de- 
ceased, the  blade  of  a  knife  was  found 
broken  in  his  heart.  Some  of  the 
witnesses  testified  to  the  identity  of 
the  handle  as  that  of  the  knife  pre- 
Yiously  in  possession  of  the  accused, 
but  there  was  no  evidence  to  the  iden- 
tity of  the  blade.  The  question  re- 
mained, therefore,  whether  the  blade 
belonged  to  the  handle  ;  and  when 
these  pieces  came  to  be  placed  to- 
gether, the  toothed  edges  of  the  fract- 
ure exactly  fitted  each  other,  leaving 
little  doubt  that  they  had  belonged 
together,  because,  from  the  known 
qualities  of  steel,  two  knives  could  not 
have  been  broken  in  such  a  manner 
as  to  produce  edges  that  would  pre- 
cisely match.  Whart.  on  Horn.  §  768. 
An  analogous  instance  is  mentioned 
of  a  trial  before  Lord  Eldon  of  mur- 


der with  a  pistol.  The  surgeon  had 
stated  in  his  testimony  that  the  pistol 
must  have  been  fired  near  the  body, 
because  the  body  was  blackened,  and 
the  wad  was  found  in  the  wound.  It 
being  asked  by  the  judge  if  he  had 
preserved  that  wad,  he  said  that  he 
had,  but  had  not  examined  it;  on  being 
requested  so  to  do,  he  unrolled  it  care- 
fully, and  on  examination  it  was  found 
to  consist  of  paper,  constituting  part 
of  a  printed  ballad;  and  the  corre- 
sponding part  of  the  same  ballad,  as 
shown  by  the  texture  of  the  paper  and 
purport  and  form  of  stanzas  of  the  two 
portions,  was  found  in  the  pocket  of 
the  accused,  and  tended  to  fix  him  as 
the  person  who  loaded  the  pistol.  And 
in  a  homicide  trial  in  Massachusetts 
in  1874  (Com.  v.  Sturtivant,  Whart. 
on  Hom.  Appendix),  a  stake  by  which 
the  murder  was  effected  was  connected 
with  the  defendant  by  evidence  that 
the  stake  fitted  into  a  particular  cart 
belonging  to  him. 

«  See  2  Wh.  &  St.  Med.  Jur.  8d  ed. 
§  694;  Gardiner  r.  People,  6  Parker 
C.  R.  155.     Supra,  §  765. 
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[chap.  XIV. 


were  blunt  or  sharp,  of  wood  or  of  metal,  whether  the  blows  were 
repeated,  and  whether  they  were  sufficient  to  cause  death. 

§  770.  If  the  wound  has  been  produced  by  a  gun  or  pistol,  it 
J-  ,  -  becomes  necessary  to  inquire  whether  it  was  received 
powder  OD  from  a  person  near  at  hand,  or  at  a  distance.  Marks 
on  the  body  of  the  deceased  may  afford  indications  of 
the  distance  of  the  assailant  at  the  time  of  the  attack.  If  there 
are  marks  of  powder  on  the  deceased,  a  near  attack  may  be  in- 
ferred.^ 

§  771.  The  line  followed  by  a  wound  may  afford  a  basis  from 
Direction  which  the  place  from  which  it  was  aimed  may  be  in- 
o  woand.  fQj.re(j^a  gu^  evidence  of  this  kind  must  be  received  with 
extreme  caution.  Thus,  in  an  interesting  case  tried  in  Texas, 
in  1873,'  the  evidence  was  that  Saunders,  who  was  a  hired  ser- 
vant of  Huffhines,  was  in  the  habit  of  getting  up  in  the  night  to 
look  after  the  horses  in  his  care.  On  the  night  of  the  homicide 
he  pretended  to  suspect  that  some  interloper  was  prowling  about 
the  premises,  and  he  called  the  deceased  to  go  out  with  him  to 


1  See  2  Wh.  &  St.  Med.  Jur.  §  697. 
Of  the  effect  with  which  such  evidence 
xna/  be  used,  an  illustration  is  given 
by  a  case  some  years  ago  in  Ireland. 
Taylor's  Med.  Jur.  830.  The  ques- 
tion was,  whether  in  a  scufBe  a  pistol 
had  accidentally  gone  off  and  occa- 
sioned the  death,  or  whether  the  as- 
sailant had  deliberately  fired  at  him 
from  some  distance.  The  sons  of  the 
deceased  swore  that  the  pistol  was  fired 
from  some  distance,  the  prisoner  tak- 
ing deliberate  aim.  This  was  con- 
firmed by  the  dying  declaration  of  the 
deceased..  But  on  a  careful  examina- 
tion of  the  body,  which  was  disinterred 
for  that  purpose,  the  surgeon  was  ena- 
bled to  swear  positively  that  the  pis- 
tol must  have  been  fired  close  to  the 
body  of  the  deceased,  as  there  distinct- 
ly appeared  the  marks  of  powder  and 
burning  on  the  wrist.  So  conclusive 
was  this  evidence  deemed,  that  the 
prisoner  was  acquitted,  and  the  par- 
ties who  had  appeared  as  witnesses 
against  him  were  indicted  and  con- 
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victed  of  perjury.     As  to  marks  of 
powder  see  case  cited  supra,  §  769. 

*  Where  the  deceased  was  shot  in 
the  street,  when  looking  at  a  parade, 
and  where  the  question  was  whether 
he  was  killed  by  a  stray  shot,  or  by  a 
gun  which  there  was  some  evidence  to 
show  was  aimed  from  a  third  story 
window,  the  doubt  was  solved  by  the 
slanting  direction  of  the  wound.  2 
Wh.  &  St.  Med.  Jur.  (3d  ed.)  §§  689- 
702;  Watson  on  Horn.  276.  The  same 
point  was  made  in  another  case,  stated 
by  Watson,  where  the  prisoner  was 
tried  for  shooting  a  man  who  came  to 
his  house  under  suspicious  circum- 
stances. The  defence  was  that  the 
ground  being  rough  and  slippery,  the 
prisoner  stumbled,  and  both  barrels  of 
the  gun  had  gone  off  by  accident 
This  statement  was  confirmed  by  trac- 
incr  the  direction  of  the  shot  in  the 
body  of  the  deceased,  which  was  found 
to  be  pointed  upwards.  Watson  on 
Hom.  276. 

*  Saunders  v.  State,  87  Tex.  710. 


CHAP.  XIV.]  INFERENCES  FROM  WOUND.  [§  771. 

look.  He  had  a  pistol ;  and  when  they  were  a  short  distance 
from  the  honse,  the  deceased  was  killed  by  a  shot  from  the  pistol 
in  the  hands  of  the  defendant.  The  defence  was  that  the  shot 
was  accidental ;  that  the  deceased,  at  the  time  of  the  shooting, 
was  walking  before  the  defendant ;  that  the  defendant  had 
cocked  his  pistol,  and  was  trying  to  let  the  hammer  down,  hold- 
ing the  pistol  in  his  hands,  at  an  angle  of  about  45^ ;  that  the 
hammer  slipped  from  under  his  thumb,  causing  an  accidental 
discharge  of  the  pistol,  the  ball  penetrating,  as  he  supposed,  the 
deceased's  back.  In  point  of  fact,  however,  the  ball  entered  the 
head  of  the  deceased,  about  the  base  of  the  occipital  bone,  pro- 
ceeding about  two  inches  in  a  downward  range  towards  the  chin. 
Experts  were  produced  to  contradict  the  defendant's  statement 
by  showing  that  it  was  irreconcilable  with  the  course  actually 
taken  by  the  ball.  The  defendant  was  on  this  evidence  con- 
victed and  sentenced  to  death  ;  but  in  the  Supreme  Court  the 
judgment  was  reversed  and  a  new  trial  ordered.^    Nor  can  the 

>  "  The  State,"  said  Walker,  J.,  '*  has  larly  the  reports  of  snrgeons  employed 

adopted  a  theory,  favored  hy  the  evi-  in  the  field  and  base  hospitals  during 

dence  of  professional  witnesses,  incon-  the  late  war  in  the  United  States,  toe 

sistent  with  the  statements  of  the  ap-  are  perfectly  satisfied  that  to  whatever 

pellant,  which  appears  to  be  predicated  degree  of  perfection  the  noble  science  of 

(to  postulate?)  that  the  direction  of  surgery  may  have  been  brought,  no  rules 

Uie  ball,  after  it  entered  the  head  of  have  ever  been  laid  down  or  attempted  to 

the  deceased,  must  necessarily  have  establish  the  geometrical  direction  of  foar 

followed  the  prolongation  of  a  straight  missiles  after  entering  the  human  body.** 

line  from  the  point  at  which  it  was  dis-  .  .  .  .  "  There  are  plenty  of  living  men 

charged  from  the  pistol.    This  theory,  who  could,  upon  their  own  bodies,  il- 

if  true,  to  account  for  the  depression  lustrate  the  erratic  and  utterly  uncer- 

in  the  line  of  direction  pursued  by  the  tain  direction  of  gunshot  wounds,  by 

ball,  after  entering  the  man's  head,  a  simple  reference  to  the  wound  of 

would  establish  the  fact  that  the  ball  entrance  and  the  wound  of  exit.    A 

must   have  been   fired  from  a  point  ball  passing  through  the  atmosphere 

higher  than  the  head  of  the  deceased,  under  a  diminishing  force  will  be  de- 

which  might,   perhaps,  involve    the  fiected  more  easily  than  one  flying  with 

case  in  speculation,  if  not  in  absurdity,  the  full  velocity  of  its  exit  from  the 

At  all  events,  it  is  inconsistent  with  muzzle  of  the  piece  from  which  it  is 

the  idea  that  the  pistol  was  held  in  discharged.  Many  instances  are  found 

the  ordinary  position  in  which  such  where  partially  spent  balls,  entering 

weapons  are  held  when  aimed  at  an  merely  the  muscular  parts  of  the  hu- 

object,  if  the  theory  of  the  State  be  man  body,  have  traversed  a  line  vary- 

correct.    But,  after  having  examined  ing  many  degrees  from  the  line  upon 

some  authorities  of  very  high  stand-  which  they  entered  the  body.    The 

ing  on  gunshot  wounds,  and  particu-  most  remarkable  and  singular  results 
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§  7T1.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  XIT. 

conclusion  reached  by  that  tribunal,  that  the  evidence  was  not 

sufficient  to  sustain  a  conviction,  be  disputed.  No  absolute  role 
can  be  laid  down  as  to  the  precise  course  taken  by  a  ball  when 
entering  a  human  body.     The  line  it  takes  when  resisted  varies 

with  the  calibre  of  the  ball,  and  the  quality  and  quantity  of  the 
powder ;  and  it  is  deflected  by  obstacles  which  seem  very  slight.^ 

are  often  witneued  where  leaden  balls  burning  powder,  as  was  done  in  thb 
come  in  contact  with  the  tough  sinew-  case,    would    have    passed     entirely 
ous  cartilages  or  ossified  parts  of  the  through  the  head  of  the  deceased  in- 
human body.     Nevertheless  it  is  true  stejid  of  lodging  in  it.'' 
that  the  conical  balls  used  in  modern        In  People  r.  Smith,  California  Su- 
warfare,  when  passing  through  a  line  preme  Court,  October,  1879,  4  Pacific 
of  any  direction  with  great  velocity,  C.  L.  J.  213,  *'it  was  held  that  te»- 
and    brought    in    contact  with  sub-  timony  having  been  given  to  the  effect 
stances  of  less  density,  will  pass  for-  that  the  course    of    the    pistol  bail 
ward  on  a  straight  line  for  a  short  dis-  through  the  body  of  the  deceased  was 
tance,  unless  the  form  of  the  object  direct  from  the  point  of  its  entrance 
be  such  as  to  exert  an  unequal  resist-  to  the  point  where  it  was  found,  it 
ance  on  the  striking  surfaces.     We  was  error  to  permit  the  prosecution  to 
feel  sure  we  are  authorized  in  these  ask  the  opinion  of  a  medical  witness, 
remarks  by  the  experience  and  scien-  as  an  expert,  as  to  the  relative  posi- 
tific  observation  of  every  author  who  tions  of  the  deceased  and  the  defend- 
has  treated  the  subject,  and  especially  ant  at  the  time  when  the  defendant 
those  who  have  written  from  personal  fired  the  shot,  the  object  being  to 
observation.    We  do  not  feel  author-  show  that  the  prisoner  stood  on  higher 
ized  in  a  legal  opinion  to  enter  at  ground  than  the  deceased."  The  court 
length  into  mere  scientific  specula-  said  :  '*  The  subject  matter  of  the  lo- 
tions.    But  we  think  in  this  case  we  quiry  is  not  one  requiring  any  peculiar 
are  called  on  to  deduce  from  science  scientific  study  or  skill.     An  ordinary 
as  far  as  it  goes,  and  from  known  facts  juror  is  as  competent  to  determine 
and  principles,  whatever  can  be   so  the  relative  positions  of  the  parties  as 
legitimately  deduced  in  favor  of  in-  the  most  skilful  physician  or  surgeon; 
nocence  and  human  life."  and  such  being  the  case,  the  proseco- 
In  Billings's  case,  18  Alb.  L.  J.  261,  tion  was  not  entitled  to  the  opinion  of 
it  was  **  shown  by  very  reliable  ex-  the  witness,  as  a  medical  expert,  as 
perts,  mechanical,  medical,  and  scien-  evidence  in  the  case.     All  the  author- 
tific,  that  a  bullet  found  in  the  head  ities  so  hold.     See  1  Greenl.  Ev.  $ 
of  deceased,  and  which  caused  her  440,  and  cases  cited.    There  is  noth- 
death,  was  very  much  lighter  than  any  ing  in  the  nature  of  the  subject  of  the 
of  those  usually  fired  from  guns  of  the  inquiry  which  would  enable  a  physi- 
kind  found  in  the  well;  that  one  of  the  cian,  however  skilful,  to  give  an  opin- 
latter  bullets  could  not  have  lost  suffi-  ion  of  any  greater  value  than  that  of  a 
cient  weight  in  its  progress  after  being  man  skilful  in  any  other  profession.  In 
fired  to  reduce  it  to  the  size  of  the  one  other  words,  the  solution  of  the  ques- 
found;  and  that  a  bullet  fired  from  tion  does  not  require  professional  or 
the  gun  at   a  point   near  enough  to  scientific  skill."     20  Alb.  L.  J.  423. 
discolor  the  glass  of  the  window  with        ^  See  this  illustrated  in  2  Wh.  & 
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In  respect  to  the  direction  of  intised  and  punctured  wounds 
greater  accuracy  of  conclusion,  as  is  elsewhere  shown,  can  be 
reached.^ 

§  772«  In  incised  wounds  an  inference  may  be  drawn  from 
the  skill  of  infliction.  A  person  acquainted  with  anat-  skiii  of 
omy  is  likely,  if  the  object  be  to  kill,  to  strike  at  a  vital  ^®""d- 
part ;  and  hence,  when  a  wound  is  skilfully  directed  to  such  a 
vital  part  as  an  ordinary  observer  would  not  be  acquainted  with, 
special  knowledge  of  the  subject  is  inferred.  So,  in  an  English 
case,  a  wound  was  traced  to  a  butcher  from  the  fact  that  it  was 
inflicted  in  the  way  used  by  butchers  in  killing  sheep.^ 

§  773.  Left-handedness  has  sometimes  been  resorted  to  for  the 
purpose  of  connecting  the  defendant  with  the  offence  Left^and* 
charged ;  arid  at  all  events,  if  the  wound  is  shown  to  «^**"- 
have  been  effected  by  a  person  who  was  right-handed,  it  is  a 
ground  of  defence  that  the  defendant  was  left-handed,  and  there 
may  be  a  slight  inculpatory  inference,  in  case  of  a  left-handed 
wound,  drawn  from  the  fact  that  the  defendant  was  left-handed.^ 

§  774.  Whether  a  particular  wound  could  have  been  produced 
by  a  particular  instrument,  is  a  question  as  to  which  Adaptatioa 
the  opinion  of  experts  can  be  asked.^     The  opinion  of  ment'to"' 
an  expert  as  to  which  of  two  wounds,  either  of  itself  wound. 

St.  Med.  Jur.  Sd  ed.  §  712;  and  see,  That  it  is  competent  to  prove  right- 
as  bearing  on  this  point,  State  v.  handedness  see  Com.  v.  Sturtivant, 
Morphy,  83  Io«ra,  270;  State  v.  For-  117  Mass.  189,  cited  supra,  §  765. 
ter,  84  Iowa,  131.  *  Supra,  §  412;  Com.  v,  Lenox,  8 
1  See  2  Wh.  &  St.  Med.  Jur.  8d  ed.  Brewst.  249;  Davis  v.  State,  28  Md.  15; 
§  719.  State  v.  Morpby,  38  Iowa,  270;  State 
'  Taylor's  Med.  Jur.  by  Reese,  277.  v.  Porter,  34  Iowa,  131;  though  see 
*  See  Taylor's  Med.  Jur.  by  Reese,  Wilson  v.  People,  4  Parker  C.  R.  619. 
279;  R.  V.  Phillips,  WoodhuU's  In  Com.  v.  Twitchell,  1  Brewst.  566, 
Trials,  80;  Wills  Circum.  £v.  97.  the  defendant  called  Dr.  Gross,  and 
Where  Sellis,  a  servant  of  the  Duke  showed  to  the  witness  the  poker  given 
of  Cumberland,  was  found  in  his  bed  in  evidence  by  the  Commonwealth, 
killed  by  a  razor,  the  question  of  The  witness  said :  I  have  made  ex- 
suicide  or  homicide  (in  which  there  periments  to  ascertain  the  facility  of 
was  an  attempt  to  implicate  the  duke)  breaking  a  human  skull  with  a  poker, 
arising,  the  hypothesis  of  suicide  was  This  is  like  the  poker  I  saw  in  the 
said  at  first  to  be  sustained  by  the  grand  jury-room.  The  following  ques- 
fact  that  the  razor  was  found  on  the  tion  was  then  put :  State  the  result  of 
left  side  of  Sellis's  bed.  This  was  your  experiments.  To  the  district  at- 
met  by  proof  that  Sellis  was  ambi*  torney:  My  experiment  was  not  made 
dextrous.    Ibid. 
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oecessarily  fatal,  actually  cansed  the  death  of  the  deceased,  is 
competent  evidence.^    And  the  possession  by  the  defendant  of 


with  this  poker,  nor  on  the  body  of 
Mrs.  HilL 

The  defendant  then  offered  to  show 
**that  the  poker  offered  in  eridence 
by  the  Commonwealth  could  not  in- 
flict the  wounds  on  Mrs.  Hill's  skull ; 
tliat  the  witness  had  read  the  reports 
of  the  testimony  of  Dr.  Shapleigh, 
and  that  in  his  opinion  thb  poker 
could  not  inflict  those  wounds." 

This  was  objected  to,  and  argued. 

Brewster,  J.  **  The  offer  of  the 
defendant  to  show  that,  in  the  opin- 
ion of  this  witness,  the  poker  could 
not  have  produced  the  wound,  should 
be  admitted.  His  experiments  with 
another  poker  on  another  skull  should 
be  excluded." 

Ludlow,  J.  **  I  concur.  In  Champ 
V.  Common weath,  2  Mete.  (Ky.)  27,  the 
Court  of  Appeals  said:  'It  is  agreed 
on  all  hands  that  such  opinions,  to  be 
admissible,  must  always  be  predicated 
upon  and  relate  to  the  facts  estab- 
lished by  the  proofs  in  the  case. 
Mere  professional  opinions  upon  ab- 
stract questions  of  science,  having  no 
proper  relation  to  the  facts  upon 
which  the  jury  are  to  pass,  evidently 
tend  to  lead  their  minds  away  from 
the  true  and  real  points  of  inquiry, 
and  should  therefore  always  be  ex- 
cluded.' " 

Subsequently  the  following  question 
was  put  to  the  witness:  **Have  you 
been  experimenting  with  a  similar 
poker  upon  a  human  skull?  If  so, 
state  the  result  of  the  experiment.'' 
This  was  objected  to.  The  objection 
was  sustained.  The  defendant  ex- 
cepted. The  following  opinion  was 
given  by  the  court  (Brewster,  J.)  in 
overruling  the  exceptions:  — 

<*  The  20th  and  2l8t  reasons  assign 


as  error  the  rejection  of  *  an  opinion ' 
of  a  medical  expert '  based   upon  ex- 
periments recently  made,*    *  and  the 
result  of  said  experiments.*     If  a  jmy 
can  be  bewildered  by  snch  confasioos 
of  science,  we  mi^t  as  well  abolish 
the  form  of  jury  trial.     A  woman  is 
found  murdered.    Near  her  body  lies 
a  poker  stained  with  blood,  and  ad- 
hering to  it  is  a  human   hair  corre- 
sponding in  color  to  the  hair  of  the 
deceased,  and    shreds    of    wooL    A 
respectable   physician  describes  her 
wounds,  and  says,  in  substance,  that 
one  of  the  fractures  and  a  number  of 
the  cuts  could  have  been  caased  by 
the  poker.    Now  when  an   accused 
person  offers  to  show  that  the  stains 
are  not  blood  —  that  the  hair  is  not 
human,  or  not  from  the  head  of  the 
deceased ;    that  the  shreds   are  not 
wool  or  not  from  her  cap  —  or  Uiat, 
in  the  opinion  of  medical  experts,  the 
instrument    found  would    not    cause 
those  wounds,  he  follows  directly  in 
the  line  of  the  Commonwealth's  evi- 
dence.    This  prisoner  chose  only  to 
pursue  the  last  line  of  defence.    The 
others,  however,  were  all  open  to  him. 
But  he  wished  to  go  further:  to  do 
what  never  has  been  permitted  before 
in  the  face  of  an  objection.    He  pro- 
posed to  show  that  some  other  arm 
than  the  defendant's  could  not  with 
some  other  poker  than  that  in  evi- 
dence inflict  such  wounds  upon  some 
other  skull.     Of  what  avail  was  all 
this?    The  weapons,  arm,  and  skull 
were  confessedly  different.     The  ex- 
periment must  have  been  made  on  the 
skull  of  a  corpse.     These  blows  were 
inflicted  upon  the  head  of  a  living 
person.    The  expert  must  have  han- 
dled a  poker  with  the  view  to  experi- 


^  Eggler  V.  State,  56  N.  Y.  642.     Supra,  §  412. 
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CHAP.  XIV.]                   INFEBENCES  FROM  WOUND.  [§  775. 

an  instrament  fitted  to  produce  abortion  is  evidence  against  him 
on  a  trial  for  producing  the  abortion.^ 

§  775.  An  examination  of  a  number  of  reported  cases  of  sui- 

ment.     The  guilty  actor  in  this  scene  and  real  points  of  inqairy,  and  shoald 

had  a  motive  which  might  give  far  therefore  be  excluded.' 

greater  power  to  his  blow  than  any  "  There  is,  therefore,  nothing  in  this 

force  that  could  be  invoked  by  mere  reason  which  entitles  it  to  considera- 

philosophy  teaching  by  example.  tion  as  a  question  of  law.     As  matter 

'*  But  aside  from  all  these  refine-  of  fact,  the  defendant  cannot  stand 

ments,  the  offer  contradicted  nothing,  upon  it,  for  his  witness  stated  that 

A  physician,  in  one  of  our  criminal  he  did  *  not  think  any  poker  of  this 

trials,  swore  that  the  defendant's  knife  material    could    have    inflicted    the 

could  not  produce  the  wound  found  wounds,  liecause  it  is  not  misshapen 

upon  the  throat  of  the  deceased.  Dur-  sufficiently;  it  could  not  have  been 

tng  the  recess,  the  then  district  attor-    used  four  times  without  bending 

ney,  now  of  counsel  for  the  accused,  It  is  possible  to  break  the  temporal 
directed  another  surgeon  to  make  the  bone  with  the  angle  of  this  poker,  and 
experiment ;  and  the  last  expert  was  to  drive  the  tongue  through  the  frao- 
able  to  contradict  the  first  by  swear-  tured  skull.  There  is  authority  for 
ing  that  the  weapon  had  in  his  hands  the  assertion  that  a  penetrating  wound 
actually  made  a  still  greater  wound,  can  be  made  by  a  poker.  A  repeti- 
and  had  decapitated  a  corpse.  In  tion  of  the  blows  would  break  the 
Commonwealth  v.  Greisenberger  (Oyer  bones  more.'  Dr.  Maury  stated  that 
and  Terminer,  Philadelphia,  Dec.  he  thought  *  it  extremely  doubtful 
term,  1858,  No.  679),  a  very  respect-  that  the  wounds  could  have  been  in- 
able  physician  swore  that  the  blow  flicted  with  this  instrument,  and  we 

from  the  defendant's  fist  could  not    see  it  as  it  is It  u  possible  to 

have  broken  the  skull  of  the  deceased,  make  a  punctured    fracture    at   the 

A  piece  of  the  bone  was,  however,  temple  with  that  poker ;  it  would  be 

produced,  and  it  was  almost  as  thin  possible  to  make  a  lacerated  wound 

as  tissue-paper.    Dr.  Parkman's  skull  with  the  poker;  undoubtedly  the  whole 

was  fractured  with  a  grape-vine  stick,  skull  could  have    been    beaten  into 

Semis's  Rep.  566.  small  pieces  with  that  poker ;  it  de- 

**  In  Champ  v.  Com.  2  Mete.  (Ky.)  pends  on  the  velocity  of  each  blow, 

Bep.    27,  cited    by  Judge    Ludlow  and  the  rapidity  with  which  they  are 

upon  the  trial.  Judge  Duvall,  deliver-  repeated;    the  temporal  bone  could 

ing  the  opinion  of  the  Court  of  Ap-  have  been   broken  with  the  heel  of 

peals,  said:  *  It  is  agreed  on  all  hands  the  poker,  and  then  the  tongue  drawn 

that  such  opinions  (of  experts),  to  be  in;  have  known  a  skull  to  be  fract- 

admissible,  must  always  be  predicated  ured  with  an  umbrella;  it  was  drawn 

upon  and  relate  to  the  facts  estab-  into  the  skull  above  the  eye.' "    The 

lished  by  the  proofs  in  the  case.  Mere  ruling  in  this  case,  it  must  be  remem- 

professional  opinions    upon    abstract  bered,  was  virtually  sustained  by  the 

questions  of  science,  having  no  prop-  Supreme    Court  of    the   State,  that 

er  relation  to  the  facts  upon  which  court  refusing  to  grant  an  alloccUw 

the  jury  are  to  pass,  evidently  tend  to  for  a  review, 

lead  their  minds  away  from  the  true  ^  Com.  p.  Blair,  126  Mass. 
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cide  leads  to  the  conclusion  that  the  object  .of  the  self-destroyer 
Inference  IS  to  produoe  death  by  a  single  blow ;  that  if  he  uses  a 
berof°"°^'  cutting  instrument,  he  selects  the  throat;  if  he  stabs 
wounds.  himself  he  selects  the  chest,  particularly  the  heart  or 
belly  ;  and  if  he  shoots  himself  he  generally  does  it  through  the 
head.^  It  therefore  becomes  a  subject  of  legitimate  investiga- 
tion whether  or  not  the  wounds  are  in  a  position  likely  to  have 
been  selected  by  one  seeking  instantaneous  self-destruction,  and 
who  would  be  inferred  to  have  designed  to  strike  at  what  he 
conceived  to  be  the  most  accessible  vital  part.^ 

§  776.  It  is  important  to  inquire,  in  cases  where  the  defence  of 
Other  indi-  suicide  may  be  started,  whether  there  are  marks  upon 
injured  ^"^  the  pcrson  other  than  those  made  by  the  fatal  wounds  ; 
P^rty-  e,  g.  whether  the  hands  or  arms  have  the  appearance 
of  having  been  held  forcibly  during  the  commission  of  the  deed; 
whether  the  head  appears  to  have  been  bruised,  as  if  the  vic- 
tim were  first  rendered  insensible  by  a  blow  upon  that  portion 
of  the  frame ;  whether  the  wound  is  in  a  position  that  could  not 
have  been  reached  by  the  deceased,  and  which  may  often  be  as- 
certained by  placing  the  weapon  in  the  hand  of  the  corpse,  and 
observing  whether  or  not  the  direction  of  its  probable  course 
corresponds  with  that  of  the  wound.^  It  must  be  considered, 
also,  whether  there  are  signs  of  the  presence  of  another,  as  in 
the  case  of  a  woman  found  dead  in  a  room  with  her  throat  cut, 
and  a  large  quantity  of  blood  on  her  person,  while  on  the  floor 
the  presence  of  another  person  in  that  room  was  plainly  indi- 

^  See  Wb.  &  St.  Med.  Jur.  Sd  ed.  pearance.    He  alleged  that  she  had 

§§  702  tt  seq.;  WatsoD  od  Homicide,  committed  suicide;  but  upon  examina- 

276.  tion  of  the  body  a  handkerchief  was 

'  Compare  the  case  of  the  Duchess  found  drawn  tightly  around  the  neck; 

of  Praslin,  reported  in  Ann.  d'Hyg.  the  course  of  a  pistol  ball  was  traced 

1847,  tit.  2,  p.  877,  and  a  case  where  through  the  left  cheek,  passing  out  at 

a  husband  inflicted  on  his  wife  fifty-  the    right    orbit ;    and    three    other 

six  wounds,  reported  in  Taylor's  Med.  wounds   were    found,   one   of   which 

Jur.  by  Reese,  281.  bad  entered  the  heart,    and  all    of 

So,  too,  the  yariety  of  the  wounds  which  had  been  made  by  a  sharp  in- 

will  often  sufficiently  indicate  the  fact  strument,  means  of  death  bo  various 

of  murder.    William  Corder  was  tried  and  unusual  with  females  as  to  dis- 

at  the  Bury  St.  Edmund's  Summer  credit  entirely  the  statement  of  the 

Assizes  for  the  murder  of  Maria  Mar-  prisoner,  and  lead  to  his  conviction 

ten,  whose  body  was  discovered  in  a  and  execution.     Wills  Cir.  £y.  169. 

barn  twelve  months  after  her  disap-  <  See  infra,  §  781;  supra,  §  766. 
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cated  by  the  print  of  a  bloody  left  hand  on  the  left  arm  of  the 
deceased.^  All  stains  or  marks  of  dirt  on  the  person  or  dress  of 
the  deceased  should  be  carefully  scrutinized.'  In  the  famous 
case  of  Leontade,  where  a  young  girl,  after  having  been  rav- 
ished, was  killed,  her  dress  was  partially  identified,  and  that  of 
her  murderer  connected  with  it,  by  the  fact  that  on  both  of  them 
were  found  traces  of  evacuations,  which  took  place  during  the 
violence  committed  on  her,  which  evacuations  contained  the  seeds 
of  figs  of  which  she  had  previously  copiously  eaten. 

The  hands  of  the  deceased  should  be  examined  for  the  pur- 
pose of  seeing  whether  they  exhibit  any  traces  of  attack  or  de- 
fence. 

The  mouth  and  throat  of  the  deceased,  if  sleeping  at  the  time 
of  the  attack,  may  have  been  compressed  by  the  murderer  to 
prevent  an  outcry ;  and  of  this  the  body  may  subsequently  ex- 
hibit signs.^ 

In  cases  of  alleged  rape,  proof  of  bruises  on  the  person  of  the 
prosecutrix  are  admissible.^ 

§  777.  Traces  of  blood  in  cases  of  homicide,  near  the  corpse  or 
in  the  way  leading  to  or  from  it,  or  marks  or  spots  of 
blood  upon  the  person  or  clothes  of  the  accused,  should  from  blood- 
be  carefully  examined  with  a  view  to  the  solution  of 
any  or  all  of  the  following  inquiries :  (1.)  Were  the  wounds 
self-inflicted,  or  the  act  of  another  ?  This  may  in  some  cases  be 
determined  by  the  fact  that  blood  is  visible  in  spots  or  pools  in 
places  where  it  could  not  have  been  if  the  death  had  been  the  re- 
sult of  suicide ;  or  where  there  is  no  communication  between  the 
blood  on  the  floor  and  the  corpse ;  as  if  the  body  had  been  re- 
moved by  another  from  the  spot  on  which  the  deed  was  com- 
mitted.^ (2.)  Was  the  deceased  erect  or  lying  down  when  the 
wounds  were  received  ?  It  will  throw  much  light  on  this  ques- 
tion, as  will  be  presently  again  noticed,  if  the  spots  of  blood  on 

^  Cue  of  Mary  Norkot  and  others,  into  court  for  the  purpose  of  explain- 

14  How.  St.  Tr.  1324.  ing  his  position  during  the  encounter. 

'  State  V.  Kingsbury,  58  Me.  289,  Wiener  v.   State,    66  Mo.  IS.     For 

cited  supra,  §  27.  other  cases  of  inspection  see  supra,  §§ 

^  As  to  inferences  from  stains  on  811  etseq. 

body  see  Wh.  &  St.  Med.  Jur.  8d  ed.  *  State  v.  McLaughlin,   44  Iowa, 

§  697.  88. 

In  a  remarkable  case  in  Missouri,  *  Infra,  §  778. 
the  bones  of  the  deceased  were  brought 
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the  adjoining  wall,  or  any  other  erect  body  near  the  locality,  be 
examined,  as  the  direction  from  which  they  came  may  frequently 
be  determined  from  the  manner  in  which  they  have  spattered. 
It  is  important,  also,  to  search  for  prints  of  bloody  hands  and 
impressions  of  bloody  feet,  which  may  give  information  as  to  the 
direction  taken  by  the  murderer  after  the  commission  of  the  act. 
Care  should  be  taken,  however,  not  to  create  indicia  while  search- 
ing for  them.^ 

§  777  a.  Scarcely  a  case  arisies  where  this  issue  is  material  in 
Humui  which  experts  have  not  appeared  ready  to  identify  dried 
^^^*?''"  blood  as  human,  and  by  this  process  to  supply  a  link 
tinguisbed  on  which  a  conyiction  of  a  capital  offence  may  be  made 
reasonabis  to  rest.'  It  is  perhaps  a  minor  matter  that  in  this  way 
o^her  ^^  enormous  expenses  are  heaped  not  only  on  the  State 
biood.         |^^^  Q^  j^^  accused.     Experts  are  brought  from  a  dis- 

1  Infra,  §  778.  See  this  subject  die-  reached  on  the  subject.  See  evidence 
cussed  fully  in  2  Wh.  &  St,  Med.  Jur.  given  in  2  Wh.  &  St.  Med.  Jar.  Sd 
8d  ed.  §§  724  et  seq,  «<*•  §  768. 

A  young  man  was  found  dead  in  his  1^  People  r.  Gonzales,  85  N.  Y.  49, 

bed,  with  three  wounds  in  the  front  decided  by  the  New  York  Court  of 

of  his  neck.    The  physician  who  was  Appeals  in  1868,  the  officer  who  made 

first  called  to  see  him  had,  unknow-  the  arrest  was  permitted  to  testify  that 

ingly,  stamped  in  the  blood  with  which  ^^   ioxmii    blood    on   the    prisoner's 

the  floor  was  deluged,  and  had  then  clothes.     The  Court  of  Appeals  af- 

walked  into  an  adjoining  room,  pass-  firmed  this,  saying :  "  Stains  of  blood 

ing  and  repassing  several  times.    The  found  upon  the  person  or  clothing  of 

consequence  was  that  suspicion  was  the  party  accused  have  always  been 

raised  against  a  party  who  narrowly  recognized  among  the  ordinary  tiMficia 

escaped  being  committed  to  take  his  of  homicide.    The  practice  of  identi- 

trial    for    murder.     It    subsequently  fy ing  them  by  circumstantial  evidence, 

turned  out  to  be  a  clear  case  of  sui-  And  by  the  inspection  of  witnesses  and 

cide.    1  Tayl.  Med.  J.  872;  and  see  jurors,  has  the  sanction  of  immemorial 

Com.     V.    Sturtivant,    Appendix    to  usage  in  all  criminal  tribunab.     The 

Whart.  on  Horn. ;  117  Mass.  122.  testimony  of  a  chemist  who  has  ana- 

2  On  the  trial  of  Leavitt  Alley,  in  ly^ed  blood,  and  that  of  the  observer 
Boston,  1873,  elsewhere  adverted  to,  who  has  merely  recognized  it,  belong 
the  question  whether  dried  human  to  the  same  legal  grade  of  evidence." 
blood  can  be  distinguished  from  horse  lu  Com.  v.  Twitchell,  1  Brewst.  561, 
blood  was  largely  discussed  by  ex-  the  course  taken  by  the  court  in  this 
perts.  Although  there  was  some  ex-  relation  deserves  high  commendation, 
pert  testunony  tending  to  the  affirmar  It  is  thus  stated  in  the  report:  **  At 
live,  the  tenor  of  the  evidence,  and  ^e  conclusion  of  the  Commonwealth's 
that  of  the  subsequent  discussion,  is,  case,  Charles  H.  T.  Collis,  Esq.,  for 
that  no  positive  conclusion  can  be  the  defendant,  moved  that  the  articles 
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tance  by  the  State  at  great  cost;  protracted  experiments  are 

made  by  them  afterwards  to  be  detailed  to  the  jury ;  and  testi- 
mony is  adduced  which  the  defendant  must  meet  at  the  peril  of 

of  clothing  which  the  Commonwealth's  matter  of  right,  to  have  such  an  ex- 
witness,  Dr.  Lieyis,  had  testified  were  amination  made  hy  any  expert  he  may 
stained  with  blood,  should  be  deliv-  select;  but,  to  guard  against  the  possi- 
ered  for  examination  by  defendant's  ble  destruction  of  important  evidence, 
experts.  the  tests  should  be  applied  in  the  pres- 

**  This  motion  was  argued  by  coun-  ence  of  the  court, 

sel  on  both  sides.  <*  Ludlow,  J. :  A  motion  having  been 

**  Brewster,  J. :  The  articles  identi-  made  by  the  prisoner's  counsel  to  per- 

fied  by  the  officers  as  the  clothing  of  mit  the  clothing    and  other    articles 

the  defendant,  having  been  examined  which  Dr.  I^vis  has   examined   and 

by  Dr.  Levis,  and  his  opinion  having  identified   as   being  sprinkled,  satu- 

been  given  to  the  jury  as  to  the  results  rated,  or  smeared  with  the  blood  of  a 

of  his  examination  thereof,  the  defend-  mammal,  to  be  examined  by  some  per- 

ant's  counsel  have  moved  that  the  de-  son  to  be  selected  by  them,  but  not  in 

fendant's  experts  be  permitted  to  ex-  the  presence  of  the  court,  though  in 

amine  them  in  the  presence  of  officers  the  view  of  an  officer  or  officers  to 

of  the  court.   The  district  attorney  has  be  selected  by  the  court,  it  becomes 

opposed  this  motion,  stating  that  he  necessary  to  state  what,  in  my  judg- 

is  willing  that  the  examination  shall  ment,  ought  to  be  the  practice  of  this 

take  place  as  desired,  if  the  name  of  tribunal.             * 

the  defendant's  expert  is  submitted  to  **  1.  It  is  to  be  noted  that  the  arti- 

and  approved  by  the  Commonwealth's  cles  in  question,  except  the  poker,  have 

officer  and  by  the  court.  The  defend-  not  yet  been  offered  in  evidence,  and 

ant  has  declined  to  submit  the  name  they  therefore  remain  in  the  custody 

of  his  expert,  and  has  insisted  upon  of  the  Commonwealth's  officers.    This 

his  absolute  right  to  have  the  articles  motion  is  therefore  premature, 

examined  when,  where,  and  by  whom  <*  2.  When  the  articles  shall  have 

he  pleases,  conceding  only  that  the  been  offered    in   evidence,  they   are 

officers  of  the  court  may  be  present,  placed  in  the  special  custody  of  the 

The  articles  having  been  exhibited  to  court,  to  be  dealt  with  as  justice  re- 

the  jury,  and  some  of  them  having  quires. 

been  handed  to  the  jury,  they  must  be  **  3.  Should  the  prisoner's  counsel 

regarded  as  in  evidence.    The  defend-  then  desire    them   to  be  examined, 

ant  should  have  the  fullest  right  of  the  court  should  see  to  it  that  they 

examination  accorded  to  him,  consist-  are  guarded  from  intentional  or  acci- 

ent  with  the  preservation  of  the  arti-  dental  injury  with  the  most  scrupulous 

cles  from  accidental  or  intentional  de-  care,  and  they  may  be  examined  in 

struction.    If  the  object  is  to  inspect  open  court  by  any  persons  selected  by 

by  the  use  of  glasses,  this  can  be  ac-  the  prisoner  or  his  counsel,  or  if,  from 

complished  by  examination  in  open  necessity,  the  examination  cannot  be 

court,  or  in  an  adjoining  room,  in  the  made  accurately  in  open  court,  they 

presence  of  officers.    If  the  purpose  should  be  placed  in  the  hands  of  any 

is  to  secure  a  chemical  analysis,  I  respectable  chemist  or  physician  to  be 

think  the  defendant  is  entitled,  as  selected  by  the  prisoner,  with  the  con- 
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his  life.  Controvert  it  he  readily  may,  if  he  can  procore  the 
means,  for  the  great  weight  of  authority,  as  will  presently  be 
seen,  is  that  such  identification  cannot  be  accurately  determined. 
But  to  procure  this  testimony  may  be  impossible  for  him,  unless 
the  State  assume  the  expense,  which  it  often  is  either  unwilling 
or  unable  to  do.^  This  amounts  to  a  perversion  of  justice  ;  but 
this  is  not  the  chief  objection.  Supposing  experts  are  obtained  so 
as  to  fully  exhibit  to  the  jury  both  sides  of  this  vexed  question, 
and  the  case  goes  to  the  jury  on  their  testimony,  what  then  ? 
Is  there  not  danger  that  the  jury  may  regard  the  question  as  one 
determined,  not  by  ascertainable  physical  laws,  but  by  their  own 
discretion,  on  the  authority  of  particular  experts?     It  would 

sent  of  the  court.     They  should  be  ''In  these  investigations  the  skilled 

properly  identified  as  the  very  articles  witness  is  often  called  upon  to  deter- 

offered  in  evidence  by  the  Common-  mine  whether  a  red  stain  is  caused  by 

wealth,  before  they  are  delivered  to  blood,  and  if  so,  whether  the  blood  is 

the  person  who  has  been  selected  by  that  of  the  human  subject  or  one  of 

the  prisoner's   counsel,  and   for  this  the  lower  animals.   The  latter  of  these 

purpose  that   person   should   receive  inquiries  is  most  difficult  to  answer,  if 

them  in  open  court;  and  they  should  we  have  to  rfly  on  scientific  evidence 

then  be  examined  in  the  presence  of  alone.      In  some  instances,  although 

an  officer  or  officers  of  the  court.  after  examination  we  may  feel  pretty 

*'  The  defendant's  counsel  refusing  sure  in  our  own  minds  as  to  the  real 
to  submit  the  names  of  their  experts  to  nature  of  the  blood,  I  can  hardly  think 
the  court,  it  was  ordered  that  all  the  that  in  any  given  case  the  scientific 
articles  be  taken  to  the  grand  jury  evidence  in  favor  of  a  particular  blood- 
room,  on  the  next  Saturday  morning  stain  being  caused  by  human  blood 
at  half-past  nine  o'clock,  there  to  be  will  be  of  a  kind  that  ought  to  be  con- 
produced  by  the  district  attorney  in  sidered  sufficiently  conclusive  to  be 
the  presence  of  the  judges,  the  counsel  adduced,  for  example,  against  a  pris- 
for  the  prisoner,  and  such  experts  as  oner  upon  his  trial.  At  the  same 
they  might  select."  As  is  elsewhere  time  cases  will  occur  in  which  a  strong 
argued,  private  examinations  taken  by  presumption  may  be  of  value  in  weak- 
experts  without  notice  to  the  other  ening  or  strengthening  circumstantial 
side  may  be  ex  parte  as  private  affida-  evidence  which  is  not  perfectly  con- 
vits  taken  without  notice  to  the  other  elusive."  Beale's  Microscope  in  Med- 
side.  The  proper  course  is  to  require  icine,  4th  ed.  London,  1878,  p.  266. 
due  notice  of  such  examination,  and  to  See  learned  articles  by  Prof.  Worm- 
reject  the  result  of  the  examination,  ley,  in  Phil.  Med.  Times  for  Oct.  1878, 
unless  such  notice  were  given,  and  un-  and  articles  in  Am.  Law  Register  for 
less  the  integrity  of  the  thing  examined  May,  1877,  and  Sept.  1878,  and  fol- 
be  proved.  lowing  issues. 

Dr.  Lionel  Beale,  than   whom  on  ^  See  on  this  point  8  Cent.  L.  J. 

this  point  there  can  be  no  higher  au-  184.    Supra,  §  347. 
thority,  thus  speaks:  — 
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seem,  in  view  of  these  dangers,  and  in  view  of  the  more  recent 
explorations  of  scientists  who  have  viewed  the  question,  not  as 
advocates  retained  by  a  particular  party,  but  as  dispassionate 
investigators,  that  the  time  has  now  arrived  in  which  it  is  the 
duty  of  courts  to  advise  juries,  in  all  cases  in  which  it  is  pro- 
posed to  rest  a  conviction  on  the  identification  of  certain  blood- 
stains as  human,  that  as  a  matter  of  fact  no  such  identification 
can  be  made  out  beyond  reasonable  doubt.  That  stains  look 
like  blood  may  be  proved  by  expert  and  non-expert ;  that  they 
are  dried  human  blood  can  be  satisfactorily  proved  by  no  oue.^ 

1  As  CMtes  in  which  such  testimony  animals  of  the  mammalian  species,  by 

has  been  received  see  State  v.  Knight,  the  measurement  of  the  blood  cor- 

48  Me.  11;  Com.  v.  Alley,   Boston,  puscles  with  the  aid  of  the  microscope. 

1873,  Pamph. ;  People  v,  Lindsay,  Syr-  Other  distinguished  scientists  testified 

acuse,  1875,  Pamph.;  People  v.  Gon-  in  the  case  touching  the  point  involved 

zales,  85  N.  Y.  49;  Com.  v.  Gaines,  50  In  the  opinions  expressed  by  the  gen- 

Penn.  St  819 ;  People  v.  Bell,  49  Cal.  tlemen  named.    The  conclusion  to  be 

^8^*  drawn  from  the  testimony  of  all  those 

The  following  is  condensed  from  a  experts  is,  that  by  the  appearance  and 

valuable    article   in    10    Cent.   Law  measurement  of  the  corpuscles  under 

Jour.  (Feb.  1880)  188.      For  several  the  microscope,  blood  can  be  distin- 

modifications  I  am  indebted   to  Dr.  guished  from  all  other  substances,  but 

Laws  :  —  that  human  blood  cannot  be  identified 

**  In  the  recent  trial  of  Hay  den,  at  and  distinguished  with  any  degree  of 
New  Haven,  Conn.,  charged  with  hav-  certainty  from  the  blood  of  certain  of 
ing  murdered  Mary  £.  Stannard,  some  the  lower  animals,  either  by  micro- 
very  interesting  and  important  testi-  scopical  measurement,  or  by  chemical 
mony  was  delivered  by  experts  in  analysis,  or  by  any  other  test  now 
physical  science  as  to  the  ability  of  known  to  the  scientific  world.  A  sim- 
scientists  to  detect  and  distingush  hu-  ilar  conclusion  was  reached  by  our 
man  blood  by  the  character  of  the  distinguished  scientists,  professors  of 
blood  corpuscles.  Dr.  Tread  well,  of  physiology  and  chemistry,  in  the  Uni- 
Boston,  who  claimed  to  have  experi-  versity  of  Missouri,  not  so  much,  how- 
mented  extensively  with  the  micro-  ever,  from  personal  experiments  as 
scope  in  the  examination  of  blood  cor-  from  an  examination  of  standard  aa- 
puscles,  was  of  opinion  that  he  could  thorities  upon  the  subject,  as  will  ap- 
distinguish  human  blood  from  the  pear  from  the  official  correspondence 
blood  of  any  or  all  other  animals  by  had  between  Governor  Phelps  and  Dr. 
the  size  and  form  of  the  corpuscles ;  Laws,  President  of  the  State  Univer- 
while  Dr.  Woodward,  of  the  United  sity,  in  July,  1879,  in  reference  to  a 
States  army  at  Washington  city,  and  case  then  pending  in  the  Clark  County 
one  of  the  most  distinguished  micro-  Circuit  Court,  against  one  William 
scopists  of  our  age,  was  very  confident  Toung  for  the  alleged  murder  of  the 
that  human  blood  could  not  be  dis-  Spencer  family.  It  seems  that  a 
tinguished  from  the  blood  of  certain  question  was  raised  in  the  case  as  to 
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§  778.  Assuming,  however,  that  it  cannot  be  absolutely  proved 
Collateral  that  certain  patches  of  dried  blood  are  human,  it  by 
inferences.  ^^  means  foUows  that  evidence  of  such  blood  is  inad- 
missible.   So  far  from  such  being  the  case,  the  existence  of  blood- 


whetber  certain  blood-stains  on  de- 
fendant's clothing  were  from  tbe  blood 
of  a  buman  being  or  from  an  animal, 
and  tbis  query  induced  a  tborougb  ex- 
amination of  tbe  subject  by  tbe  dis- 
tinguisbed  gentlemen  in  tbe  State 
University,  and  tbrougb  tbe  kindness 
of  Dr.  Laws  we  have  bad  tbe  pleasure 
of  reading  tbe  result  of  tbeir  investi- 
gations as  given  by  tbem  to  tbe  gov- 
ernor in  response  to  bis  letter  to  Dr. 

Laws We    append    berewitb 

the  communications  in  question:  I. 
Letter  from  Dr.  Laws  to  Judge  Kel- 
ley;  II.  Letter  from  Governor  Phelps 
to  Dr.  Laws ;  IIL  Reply  of  Dr.  Laws 
to  Governor  Pbelps;  IV.  Letter  of 
Dr.  Schweitzer  to  Dr.  Laws. 

*'  MlSSOUKI  URrVEBBITT,  Ck>LUKBIA,  Mo., 

February  20,  1880. 
**  My  dear  Sir,  —  You  can  consider 
the  communication  to  tbe  governor  re- 
specting blood-stains  at  your  disposal. 
As  you  tbink  favorably  of  its  insertion 
in  a  law  journal  ratber  tban  in  a  med- 
ical journal,  let  it  take  that  course. 

«*  S.  S.  Laws. 

**  State  of  Missouri,  Exbcutivb  Depart- 
ment, City  of  Jefferson,  July  2,  1879. 

**  Sir,  —  A  criminal  case  is  pending 
in  tbe  Circuit  Court  of  Clark  County, 
for  murder,  against  William  Young. 
Tbe  authorities  have  possession  of  a 
shirt  and  pair  of  pants  on  wbicb  there 
is  blood,  and  tbe  question  is  wbetber 
that  blood  came  from  a  buman  beinor 
or  from  an  animal.  Tbe  defendant 
says  from  an  animal.  If  tbe  theory  of 
tbe  State  is  correct,  that  blood  was 
shed  in  July  or  August,  1877.  Can 
any  one  of  tbe  professors  of  tbe  State 
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University  analyze  tbis  blood,  and  will 
be  be  willing  to  do  so,  and  then  de- 
liver bis  opinion  as  a  witness  in  the 
case  ?     Persons  may  bave  a  reluctance 
to  testify  to  tbe  results  developed  by 
a  chemical  analysis  wbere  tbe  testi- 
mony may  tend  to  tbe  conviction  of 
a  person  for  the  crime  of  murder. 
Young  is  charged  witb  the  murder  of 
the    Spencer  family   (fiye  persons), 
and  I  make  these  inquiries  at  tbe  in- 
stance of  (he  prosecuting  attorney, 
Ben.  £.  Turner,  of  Clark  County. 
**  Yours  respectfully, 

**JoHN  S.  Phelps. 
"Dr.  S.  S.  Laws,  Pres't  State  Univer- 
sity, Columbia,  Mo. 

"Missouri  niavBRsrrr,  Coldhbia, 
Boone  Co.,  Mo.,  July  5, 1979. 

"  Sir,  —  Your  letter,  addressed  to  me 
at  tbe  instance  of  tbe  prosecuting  at- 
torney of  Clark  County,  Benj.  E.  Tur- 
ner, Esq.,  was  received  by  tbe  even- 
ing mail  of  July  8.  You  mention  a 
prosecution  for  murder  now  pending 
in  tbe  Circuit  Court  of  tbat  countv, 
in  wbicb  the  tbeory  of  tbe  State  de- 
pends on  determining  wbetber  certain 
stains  on  clothing  were  made  by  bu- 
man blood,  *  sbed  in  July  or  August, 
1877,'  and  put  tbe  inquiry,  *  Can  any 
one  of  tbe  professors  of  tbe  State  Uni- 
versity analyze  tbis  blood,  and  will 
be  be  willing  to  do  so,  and  then  de- 
liver bis  opinion  as  a  witness  in  tbe 
case?' 

'*  I  at  once  placed  your  letter  of  in- 
quiry in  tbe  hands  of  Dr.  Duncan,  the 
professor  of  physiology  in  our  medical 
school,  and  be  returned  tbe  same,  ac- 
companied with  the  following  an- 
swer :  — 
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stains  on  and  near  a  place  where  violence  has  been  inflicted  is 
always  relevant  as  cumulative  proof.  And  in  this  connection 
the  following  points  must  be  kept  in  mind :  — 

'*  Columbia,  Boorb  Co.,  Mo.,  examination.    If  the  jury  are  not  sat- 

July  4,  1879.  isfied  as  to  whether  the  ntain  is  hlood 

"  Dr.  S.  S.  Laws  :  Sir,  —  After  ex-  or  not,  that  can  he  easily  determined; 

amining  authorities  on  the  microBcop-  hut  the  matter  is  too  grave  to  admit 

ical  examination  of  the  hlood,  espec-  of  speculation.      If  the  hlood  were 

ially  in  cases  of  murder,  I  am  unwil-  fresh  it  would  he  easy  to  determine 

ling  to  undertake  the  investigation,  the  character  of  it;  also,  we  can  read- 

and  from  that  testify  hefore  a  court  of  ily  distinguish  between  the  blood  of 

justice.    In  the  present  state  of  our  mammals  and  other  animals  whether 

knowledge,  it  is  easy  to  distinguish  the  hlood  is  fresh  or  not,  but  not  be- 

hlood'ittains  from  all  others;  but  it  is  tween  the  blood  of  man  and  the  other 

almost  impossible  to  decide  between  mammalia.      Hoping  this  is  eatisfac- 

the  red  blood  corpuscles  of  man  and  tory,  I  remain  yours  respectfully, 

those  of  the  lower  animals,  especially  **  John  H.  Duncan. 
the  mammalia;  much  more  difficult  is 

it  to  diiTerentiate  between  them  after  "  As  I  regard  the  position  taken  by 

the  blood  has  become  dry.     Says  Dr.  my  accomplished  young  colleague  as 

Lionel  S.  Beale  in  The  Microscope  judicious  and  valid,  it  may  not  be  im- 

in  Medicine,  published  in  1878,  page  proper  for  me,  with  the  view  of  aiding 

266 :  *  I  can  hardly  think  that  in  any  in  settling  the  practice  of  the  courts, 

given  case  the  scientific  evidence  in  to  supplement  his  response  with  some 

favor  of  a  particular  blood-stain  being  confirmatory  citations  and  statements 

caused  by  human  blood,  will  be  of  a  of  facts  showing  the  present  state  of 

kind  that  ought  to  be  considered  suffi-  our  knowledge  on  the  subject,  to  the 

ciently  conclusive  to  he  adduced,  for  extent  proper  within  the  limits  of  a 

example,  agunst  a  prisoner  upon  his  letter  of  not  unreasonable  length, 

trial.'  '*  1.    The  differential  element  by 

'*The  same  author,  on  page  267,  which  the  blood  of  different  animals 

says,  in  speaking  of  human  blood  and  is  distinguished  is  the  corpuscle.    The 

of  that  of  the  lower  animals:  'This  is  white  corpuscles  or  globules  cut  no 

a  serious  difficulty,  and  up  to  this  time  I  figure  in  this  investigation,  for  the 

fear  we  must  admit  that  we  are  unable  reason  that,  not  only  are  they  greatly 

to  decide  with  sufficient  certainty  to  inferior    in    number,  being  in    man 

justify   us  giving  our  evidence  in  a  about  as  one  to  three  or  four  hundred, 

court  of  law.'    On  page  807  of  Tay-  but  they  are  destitute  of  coloring  mat- 

lor's  Medical  Jurisprudence,  by  Reese,  ter,  and   *  present  nearly  the    same 

1878,  are  these  words  :  *  There  are  no  general  features  of  size,  form,  and 

certain  methods  of  distinguishing  mi-  structure  throughout  the  series  of  ver- 

croscopically  or  chemically,  the  blood  tebrate  animals.'    Prof.  J.  C.  Dalton's 

of  a  human  being  from  that  of  an  ani-  Physiology,  6th  edition,  p.  257,  pub- 

mal,  when  it  has  once  been  dried  on  lished  by  Henry  C.  Lea,  Philadelphia, 

an  article  of  clothing,^     From  these  1875. 

facts  and  others  which  it  is  not  neces-  '<  2.  With  the  exception  of    some 

sary  to  relate,  I  do  not  undertake  the  ruminants,  viz.  the  llama,  the  alpaca, 
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Heavy  blunt  instraments  may  produce  death  without  immedi- 
ate effusion  of  blood  ;  ^  a  weapon  may  be  wiped  after  the  fatal 
blow ;  and  in  all  cases,  the  handle,  casement,  and  joints  of  the 
weapon  should  be  scrutinized.     Often  a  weapon,  after  .inflicting 


and  the  camel,  the  blood  corpuscles  are 
in  all  mammals  the  same  in  fonn  and 
differ  only  in  size.  <  The  blood  cor- 
puscles of  mammalia  present  almost 
unexceptionally  the  form  of  bi-concave 
disks,  and  the  only  slight  yariations 
in  them  are  those  of  size/  H.  Frey's 
Histology  and  Histo- Chemistry  of 
Man,  §  68,  published  by  D.  Appleton 
&  Co.,  1874.  Again:  *The  non- 
nucleated  blood  corpuscles  of  the 
mammalia  do  not  differ  in  form  from 
those  of  man,  except  that  in  the  camel 
and  llama  they  are  oval,  and  all  the 
lower  vertebrates  have,  almost  without 
exception,  oval,  nucleated  blood  cor- 
puscles of  the  shape  of  melon  seed.' 
Eoelliker,  by  Huxley,  p.  712.  And 
again :  '  The  differences  in  most  of 
the  mammalia  are  certainly  slight. 
The  form  remains;  only  the  diameters 
yary  somewhat.  A  few  ruminants, 
viz.  the  camel,  alpaca,  and  llama, 
have  oval  cells.'  Frey's  Histology 
by  Cutter,  published  by  G.  P.  Put- 
nam's Sons,  1875. 

*'  8.  The  physiologies  abound  in 
plates  and  figures  exhibiting  the  dif- 
ferences of  form  and  diameter,  but  as 
to  the  vital  question  of  the  measure- 
ments of  diameters,  as  a  general  rule, 
there  is  no  definite  standard,  and  no 
adequate  indication  of  the  conditions 
of  measurement.  'Hence  we  must 
be  on  our  guard  respecting  the  incon- 
siderate employment  of  the  various 
tables  that  have  been  published  on  the 
size  of  the  blood  corpuscles  of  differ- 
ent animals.'    Strieker's  Manual,  pub- 


lished by  Wood  &  Co.,  New  York, 
1874,  p.  267.  Wharton  &  StiU^, 
8d  edition,  publbhed  by  Kay  &  Bro., 
Philadelphia,  187S,  in  speaking  of  the 
comparative  value  of  the  microscope 
in  these  investigations,  say,  in  §  758: 
*  The  results  will  be  fully  as  valuable 
as,  and  open  to  fewer  objections  than, 
the  chemical  tests.'  And  in  §  755, 
they  conclude :  *  But  the  globules  in 
all  the  mammalia  (with  the  exception 
of  the  camilidse)  are  so  nearly  alike 
in  size  and  other  characters  to  those 
of  man,  that  practically  no  distinction 
can  be  made.'  In  §  758,  Dr.  J.  6. 
Richardson,  microscopist  of  the  Penn- 
sylvania Hospital,  has  formulated  the 
opinion  as  to  the  detection  of  the  dif- 
ference between  human  blood  and 
that  of  ordinary  domestic  animals, 
thus :  *  That  in  such  cases  a  caref al 
observer  with  our  present  improved 
microscopes  may  give  a  positive  opin- 
ion.' And  in  Oilman's  revision  of 
Dr.  Beck's  Medical  Jurisprudence, 
1868,  vol.  2,  p.  147,  the  following  re- 
mark is  made:  <  Little  difiiculty  need 
now  be  experienced  in  finding  in  any 
large  community  more  than  one  phy- 
sician who  could  with  great  certainty 
identify  blood  corpuscles  under  the 
microscope.'  Such  statements  are  be- 
lieved to  be  misleading;  the  identifi- 
cation of  a  corpuscle  as  a  blood  cor- 
puscle falls  entirely  short  of  the  dif- 
ferentiation of  the  blood  corpuscle  of 
one  animal  from  that  of  another;  and, 
as  to  any  '  positive  opinion '  touching 
such  differentiation,   especially  in   a 


^  2  Whart.  &  St  Med.  Jur.  §  689. 
In  O'Mara  v.  Com.  75  Penn.  St.  424, 
it  was  held  that  the  extent  of  the  eff u- 
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a  rapid  incised  or  punctured  wound,  is  wiped  by  the  edges  of  the 
wound  closing  before  blood  has  reached  the  surface. 

case  of  dry  and  clotted  blood,  the  tea-  **  *  2,  From  what  part  of  the  body 

timony  of  .such  witnesses  as  some  of  ▼as  it  derived? 

those,  cited  above ,  who  are  experts  '*  *'  8.  What  is  the  probable  age  of 

with  microscopes  of  the  highest  pow-  the  stain? 

ers  and  all  their  known  accessaries,  ^  *  To  these  questions,  as  a  rule,  you 

should  reduce  such  a  pretence  to  si-  had  better  confess  your  inability  to 

lence.    The  progress  of  our  science  reply*    Never  venture  rash  answers. 

and  the  improvement  of  our  instru-  The  replies  can,  save  in  a  few  excep- 

ments  have  in  this  matter  repressed  tional  cases,  be  little  else  than  guesses, 

dogmatism  and  induced  reverent  re-  and  it  is  dangerous  in  the  extreme  to 

serve.  guess  in  the  witness  box.' 

'*  4.  Even  the  spectroscope  has  not  **  Let  it  be  borne  in  mind  that  neither 
relieved  the  case.  The  dilemma  re-  the  reactions  of  the  laboratory  nor  the 
mains.  Mr.  Sorby,  in  Guy's  Hospital  lines  of  the  spectroscope  are  of  any 
Reports,  1869-70,  says:  Mn  conclu-  avail  in  distinguishing  the  red  blood 
sion,  I  must  say  that,  in  examining  corpuscles  of  one  mammal  from  those 
some  thousands  of  spectra,  I  have  of  another  under  any  conditions ;  also 
been  led  more  and  more  firmly  to  be-  that,  with  the  exceptions  named,  the 
lieve  that  with  anything  like  reason-  form  in  the  mammals  is  always  that  of 
able  care  there  is  no  difficulty  in  ob-  a  circular  bi-concave  disk,  so  that  the 
taining  satisfactory  proof  of  the  pres-  only  difference  discernible  is  in  the 
ence  or  absence  of  blood.  I  do  not  at  diameters  of  these  disks, 
present  see  any  probability  of  decid-  '*  A  very  brief  indication  of  the  state 
ingt  by  the  spectra,  from  what  kind  of  of  facts  will  sufficiently  show  how  en- 
animal  it  came.'  tirely  at  sea  we  may  be  in  any  given 

**  *  The  age  of  a  stain  is  no  impedi-  case,  in  the  search  for  precise  and  re- 

ment  to  the  spectroscopic  test.'  ....  liable  results  in  the  microscopic  meas- 

Mr.  Sorby  states  that  he  has  *  been  urement  of    these    diameters.      The 

able  to  discover  hssmatin  —  the  color-  diameter  of  the  red  corpuscles  of  hu- 

ing  matter  of  the  blood  —  with  the  man  blood  is  usually  given  as  1-8500 

spectroscope    after  forty-four  years.'  of  an  inch;  but  Koelliker  gives  the 

Forensic  Medicine  and  Toxicology,  average  at  1-8600,  Robin  at  1-3437, 

by  Drs.  Woodman  &  Tidy,  1877,  p.  Gulliver  in  his  tables  at  1-8200  of  an 

516.  inch.     In  fact,  the  variations  range 

**  I  will  close  these  citations  with  from  below  1-8000  to  above  1-4000  of 

another  extract  from  the  last-named  an  inch.    Within  this  range  of  varia- 

work,  which  is  a  standard  authority  of  tion  fall  the  measurements  of  the  red 

recent  date,  and  up  to  the  most  recent  blood  corpuscles  of    a  multitude  of 

investigations: '  Lastly,  having  proved  mammals,  viz.  the  dog,  the  monkey, 

conclusively  that  the  stain  is  a  blood-  the  whale,  the  seal,  the  ass,  the  bear, 

stain,  we  venture,  at  the  risk  of  being  the  wolf,  the  raccoon,  the  rabbit,  the 

accused  of  needless  repetition,  to  add  beaver,   the  badger,   the    otter,   the 

a  word  of  caution.    You  will  probably  opossum,  the  porcupine,  the  mouse,  the 

be  asked  these  questions  in  the  wit-  rat,  the  squirrel,  and  others.    This 

ness  box: —  meagre  sketch  is  enough  to  show  that 

***1,  Was  the  blood  human?  the  microscopist  who  would  venture 
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In  stabs,  the  dagger  or  knife  may  inflict  death  without  reoeiT- 
ing  any  blood-stains,  or  at  the  most  a  film,  which  leaves  when 
dried  a  faint  yellow-brown  tinge. 


to  infer,  from  the  measure  of  the 
corpuscles  under  his  glass  within 
the  limits  indicated,  a  *  positive  opin- 
ion '  as  to  whether  they  came  from 
man  or  from  one  of  the  other  mam- 
mals, is  in  much  the  situation  of  one 
who  would  venture  to  testify,  from  an 
inspection  of  the  measure  used,  the 
kind  of  grain  his  neighbor  had  sold  in 
market 

**  It  is  probably  unnecessary  to  pur- 
sue this  matter  further  at  present. 
Doubtless,  appreciable  differences  ex- 
ist and  are  approximately  distinguish- 
able in  a  general  way,  but  they  are 
not  so  settled  and  uniform  as  to  be 
susceptible  of  precise  determination. 

**  I  am  aware  that  there  is  a  popular 
impression  that  scientific  men  are  in 
possession  of  the  means  of  determin- 
ing with  precision  whether  such  stains 
as  those  on  the  garments  in  the  pos- 
session of  the  State  in  the  pending 
prosecution  were  caused  by  human 
blood,  and  I  fully  appreciate  the  grave 
consequences  of  the  negative  conclu- 
sion submitted  above,  but  the  evidence 
is  overwhelming  that  we  have  no 
means  of  exact  determination  in  even 
fresh  blood;  and  in  cases  of  clot  or 
dried  blood,  as  the  shrivelled  corpus- 
cles may  not,  probably  will  not,  by 
the  imbibition  of  fluid,  resume  their 
exact  original  physiological  dimen- 
sions, that  circumstance  will  also  ag- 
gravate our  uncertainties." 

Dr.  Schweitzer,  Professor  of  Chem- 
istry in  the  same  institution,  writes: 
**  1  base  my  opinion  not  so  much  on 
my  own  personal  experience,  as  on  the 
published  results  of  the  labors  of  ex- 
perts in  the  line  of  physiological  and 
pathological  research  involved  in  an 
answer  to  the  question.    It  is  obvious 
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that  such  an  answer  requires  the  ful- 
filment of  the  following  propositions : 

'*  1.  That  human  blood  possesaes 
some  constituent  or  characteristic 
which  is  absent  from  the  blood  of  all 
other  animals  in  health  or  disease. 

^  2.  That  this  constituent  or  charac- 
teristic is  not  influenced  by  age,  sex, 
or  condition. 

'*  3.  That  removed  from  the  system 
it  preserves  its  identity  through  time 
and  the  active  chemical  and  physical 
effects  of  atmospheric  influences. 

"  No  merely  chemical  test  fulfils  the 
foregoing  three  propositions,  and  the 
only  one  that  has  ever  been  attempted 
to  be  utilized  in  a  legal  way  is  the 
microscopical  test,  based  upon  the 
shape  and  size  of  the  red  blood  cor- 
puscles; but  this  test  leads  to  a  differ- 
entiation merely  in  degree  and  not  in 
kind;  and  since  the  influence  of  sex, 
age,  and  disease  on  the  physical  aspect 
of  blood  corpuscles  in  man  and  beast 
has  by  no  means  yet  been  sufficiently 
investigated,  I  pronounce  the  decision 
of  the  question,  with  the  knowledge 
we  have  at  present,  impossible.  In 
support  of  this  opinion  I  cite  the  fol- 
lowing passages  from  authors  of  ac- 
knowledged reputation :  — 

'^  Lehrbuch  der  physiologischen  che- 
mie  von  £.  F.  v.  Gorup-Besanez,  2d 
ed.  1867,  p.  295  (speaking  of  the  red 

blood  corpuscles  of  man) The 

diameter  of  these  disks  is  usually  1- 
3822  to  1-4615  of  an  inch,  with  ex- 
tremes in  both  directions  of  from 
1-SOOO  to  1-6977  of  an  inch.  From 
Welcker's  measurements  the  mean 
diameter  of  human  blood  corpuscles  is 
found  to  be  1-8282  of  an  inch.  Page 
346 :  Regarding  the  size  of  blood  cor- 
puscles, which  becomes  occasionally  a 


CHAP.  XIV.]             INFEBENCES  FROM  BLOOD-STAINS.  [§  778. 

The  absence  of  blood-stains  on  the  dress  of  the  accused  affords 
but  a  slight  presumption  of  innocence,  even  in  cases  of  violent 

matter  of  great  importance  in  medico-  showing  the  color  of  coagulated  blood, 
legal  inquiriep,  and  must  not  be  passed  Erdman  found  on  microscopical  ex- 
over  here,  the  following  tabulated  fig-  amination  bodies,  which  at  first  sight 
ures  are  given:  —  might  easily  be  taken  for  blood  cells, 
**  Page  846.  The  average  size  of  but  which  were  derived  from  an  alga, 
the  blood  corpuscles  of  various  ani-  Porphyridium  cruentum  Naegeli.  An- 
mals  is  as  follows:  Man,  1-8871  of  an  leitnng  zur  Ausmittelung  der  gifte,  F. 
inch;  ox,  same;  horse,  1-4800  of  an  I.  Oito,  1870,  p.  116.  To  give  a  re- 
inch;  rabbit,  1-4286  of  an  inch;  ele-  liable  judgment  in  the  case  of  blood- 
phant,  1-2927  of  an  inch.  Page  849.  stains  being  caused  by  human  or  ani- 
....  Finally,  to  distinguish  between  mal  blood  will  be  declined  by  every 
human  and  animal  blood  is  in  most  chemist. 

cases  impossible,  or  if  possible  at  all,  ^*  Die  Blutproben  vor  Gericht,  etc. 

possible  only  when  the  conditions  are  Huenefeld,  1875,  p.  5.    From  glycerin 

extremely  favorable.   Page  850. ....  I  expected  a  conserving  effect  for  the 

To  distinguish  and  measure  blood  cor-  blood  cells,  if  not  alone,  yet  mixed 

puscles  presupposes  on  the  one  hand  with  sodium  chloride;  but  I  was  dis- 

that  they  are  still  recognizable  or  can  appointed  ;  it  soon    dissolves  them, 

be  made  so,  which  in  the  case  of  old.  Page  7:  If  then,  as  is  extravagantly 

slight,  and  long  dried  stains  is  seldom  stated   sometimes,   the  microscopical 

possible ;  and  on  the  other  hand,  that  test  be  decisive,  and  it  is  not  added 

their  sizes  and  forms  are  of  sufficiently  that  this  is  meant  for  the  non-dried 

great  divergence.    It  will,  therefore,  blood,  it  may  easily  mislead  the  non- 

be  indeed  possible  to  distinguish  in  expert. 

dried  blood-stains,  under  certain  con-  **  A  Treatise  on  Human  Physiology, 

ditions,  the  blood  of  man  from  that  by  John  C.  Dalton,  6th  ed.  1875,  p. 

of  birds  or  fish,  but  not  the  blood  of  258.      But  by  microscopic  examina- 

the  ox  or  pig  from  that  of  man;  for  tion  of  the  red  globules,  either  when 

in  this  case  the  shape  of  the  blood  fresh  or  after  having  been  dried  and 

corpuscles  offers  no  guide  to  distinc-  again  moistened,  we  can  often  distin- 

tion,  and  the  sizes  are  so  little  differ-  guish  the  blood  of  an  inferior  animal 

ent  from  one  another  that  they  can    from  that  of  the  human  subject 

scarcely  be  esteemed  of  value  in  the  But  if  the  specimen  contain  circular 

determination  of  blood  corpuscles  that  globules,  without  nuclei,  it  will  be 

have  once  become  dry  and  been  soaked  impossible  to  say  positively,  in  any 

again.    C.  Schmidt  found  as  the  mean  instance,  that  they  belong  to  human 

of  forty  measurements  the  diameter  of  blood,  and  not  to  that  of  some  animal, 

dried  human  blood  corpuscles  1-6850  such  as  the  ape  or  the  dog,  whose  red 

of  an  inch,  and  the  deviation  from  the  globules  nearly  approach  the  human 

diameter  of  undrted  blood  corpuscles  in  size.    In  most  of  the  domesticated 

sufficiently  great  to  base  upon  it  a  di-  quadrupeds  the  globules  are  smaller 

agnosis.     We  must,  however,  in  spite  than  in  human  blood;  but  in  both  the 

of  it  call  for  caution  in  all  cases  in  sloth  and  the  elephant  they  are  larger, 

which  the  guilt  or  innocence  of  the  If  it  were  only  required  to  decide 

accused  is  at  stake.     In  a  sample  of  whether  a  given  specimen  of  fresh 

earth  apparently  soaked  full  of,  and  blood  belonged  to  man  or  to  the  musk- 
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homicide  by  catting,  since  such  stains  may  have  been  eCEaced, 
and  since,  also,  there  are  many  cases  of  such  homicides  (^e.  g. 
cutting  a  throat  from  behind),  in  which  the  blood  would  not 
reach  the  person  of  the  assailant.^ 

The  form  and  direction  of  blood-spots  on  walls  or  furniture 
may  indicate  the  position  of  a  wounded  person  in  respect  to 
such  spots ;  ^  and  the  way  in  which  blood-stains  lie  on  clothes 
may  form  a  means  of  determining  the  place  from  which  the  blood 
spurted.^ 

On  clothing,  supposing  it  to  be  identified  with  the  deceased, 
which  is  a  prerequisite,^  the  direction  of  the  flow  of  the  blood 
must  be  examined.  If  downwards  it  proves  an  upward  blow, 
and  indicates  that  the  wounded  person  was  more  or  less  erect  at 
the  time  of  the  wound. 

Splattering  may  indicate  an  arterial  wound,  or  a  continued 
struggle. 

On  shirts,  blood-stains  may  arise  from  flea  or  mosquito  bites ; 
and  the  shirt  may  have  been  worn  on  both  sides.  In  Alley's 
case,  tried  in  Boston  in  1873,  one  hypothesis  presented  by  the 
defence  was  that  the  blood  was  caused  by  a  menstrual  discharge 
from  the  defendant's  wife.  But  when  the  blood  is  dried,  no 
satisfactory  solution  of  this  question  can,  as  has  been  already 
seen,  be  reached.^ 


deer,  for  example,  or  even  to  the  goat, 
no  doubt  the  difference  in  size  of  the 
globales  would  be  sufficient  to  deter- 
mine the  question.  But  within  nearer 
limits  of  resemblance  it  would  be 
doubtful,  because  the  size  of  the  red 
globules  varies  to  some  extent  in  each 
kind  of  blood;  and  in  order  to  be  cer- 
tain that  a  particular  specimen  were 
human  blood,  it  would  be  necessary  to 
show  that  the  smallest  of  its  globules 
were  larger  than  the  largest  of  those 
belonging  to  the  animal  in  question, 
or  vice  versa.  The  limits  of  this  yari- 
ation  have  been  tolerably  well  defined 
for  human  blood,  but  not  sufficiently 
so  for  many  of  the  lower  animals  to 
make  an  absolute  distinction  possible. 
In  the  examination  of  stains  or  blood- 
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spots  the  difficulty  is  increased  by  the 
fact  that  the  drying  and  subsequent 
moistening  of  the  globules  introduces 
another  element  of  uncertainty  as  to 
the  exact  original  size." 

^  Taylor's  Med.  Jur.by  Reese,  290. 

>  See  Richardson  v.  State,  7  Tex. 
Ap.  487. 

<  Com.  v.  Sturtiyant,  117  Mass.  122. 
Supra,  §  777. 

*  Secondary  eyidence  of  the  condi- 
tion of  the  clothing  may  be  giyen, 
though  the  clothing  be  not  produced. 
Com.  0.  Pope,  103  Mass.  440.  Supra. 
§  767. 

*  See  supra,  §§  767,  777  a;  Com. 
V,  Sturtiyant,  Appendix,  Whart  oa 
Hom.;  Com.  v.  Udderzook,  Ibid. 


CHAP.  XIV.]        INFERENCES  FBOM  MARKS  ON  WEAPON.  [§  780. 

Blood-stains,  or  what  appear  to  be  such,  may  be  proved  as 
tending  to  the  identification  of  specific  articles.^ 

§  779.  Hair,  adhering  to  a  weapon,  is  evidence  connecting  the 
weapon  with  the  homicide,  when  the  hair   resembles   ,  , 

■■■  ,  iDierence 

that  of  the  deceased.     But  hair  should  be  carefully  ex-  from 
amined  by  microscope  so  as  to  determine  whether  or  no  hehng  to' 
it  is  human.     Thus,  Dr.  Lyons  details  a  case  where  a  ^^'^^'^' 
primd  facie  case  of  homicide  was  rebutted  by  proof  that  the  hair 
was  that  of  a  brute.'    So,  in  a  case  tried  in  Massachusetts  in 
1874,  an  inference  that  a  stake  traced  to  the  defendant  had  been 
used  in  the  homicide  was  drawn  from  the  fact  that  the  stake, 
besides  being  bloody,  had  on  it  a  piece  of  bone,  such  as  in  the 
blow  given  might  have  been  taken  from  the  deceased.^ 

The  same  remarks  apply  to  fibres  of  clothing.  In  a  case  cited 
by  Dr.  Taylor,*  **  a  razor  was  produced  in  evidence,  with  which 
it  was  alleged  the  throat  of  the  deceased  had  been  cut.  I  exam- 
ined the  edge  microscopically,  and  separated  some  small  fibres 
from  a  coagulum  of  blood,  which,  under  a  high  magnifying 
power,  turned  out  to  be  cotton  fibres.  It  was  proyed  that  the 
assassin,  in  cutting  the  throat  of  the  deceased  while  lying  asleep, 
had  cut  through  one  of  the  strings  of  her  cotton  night-cap." 
Other  cases  are  cited  by  the  same  author  of  woollen  fibres  thus 
being  mixed  with  blood.^ 

§  780.  We  have  already  had  occasion  to  adyert  to  cases  in 
which  injuries  have  been  inflicted,  either  casually,  or  in  indications 
order  to  evade  a  probable  though  unfounded  suspicion  ^^^„ 
of  complicity,  on  a  body  after  death.^  Other  cases  may  "JJ^*  ^^ 
occur  in  which  wounds  are  inflicted  in  order  to  heap  after  death. 
on  the  dead  frame  marks  of  execration ;  and  of  these  we  have 
illustrations  in  the  cases  of  dismemberment  of  corpses  after  col- 
lisions inflamed  by  intense  party  or  social  excitement.  It  may 
also  appear  that  a  person,  on  whom  certain  wounds  are  visible, 
died  really  from  poison  administered  by  himself.     In  all  cases  a 

^  Com.  17.  Tolllver,  119  Mass.  812.  «  B.  o.  Harriagton,  Taylor's  Med. 

*  Apology  for  the  Microscope,  p.    Jur.  by  Reese,  386. 

24.  ft  See  Kennedy  v.  People,  89  N.  Y. 

*  Com.    V.   Sturtivant,    Appendix    245. 

Whart.  on  Horn.  *  Sapra,  §  748. 
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§  780.] 


EVIDENCE  IN  CBIlilNAL  OASES. 


[chap.  XIY. 


causal  relation  between  the  woand  and  the  death  must  be  estab- 
lished.^ 


1  Whart  Crim.  Law,  Sth  ed.  §§  158 
et  seq, 

**  At  an  inn  in  France,  a  quarrel 
arose  among  some  drovers,  daring 
which  one  of  them  was  wounded  with 
a  knife  on  the  face,  hand,  and  upper 
part  of  the  thorax,  near  the  right 
clavicle.  The  injuries  were  examined 
and  found  to  be  superficial  and  slight. 
They  were  washed,  and  an  hour  after- 
wards he  departed  for  his  home,  but 
the  next  morning  was  found  dead, 
bathed  in  blood.  Dissection  was 
made,  and  the  left  lung  and  pulmonary 
artery  were  found  cut.  The  surgeons 
deposed  that  this  injury  was  the  cause 
of  death,  and  that  it  must  have  been 
inflicted  after  the  superficial  wound 
on  the  thorax,  which  was  not  bloody, 
but  surrounded  by  ecchymosis.  Such 
proved  to  be  the  fact,  —  on  his  way 
home  he  had  been  robbed  and  mur- 
dered. Beck's  Med.  Jurisp.  588,  7th 
ed.  In  another  case,  a  grirl  expired  in 
convulsions  while  her  father  was  in 
the  act  of  chastising  her  for  a  theft; 
and  she  was  believed,  both  by  himself 
and  the  by-standers,  to  have  died  of 
the  beating.  But,  although  there  were 
marks  of  a  large  number  of  pretty 
severe  stripes  on  the  body,  they  did 
not  appear  to  the  medical  man  who 
saw  it  to  be  quite  sufllcient  to  cause 
death;  and  he  therefore  made  a  post" 
mortem  examination,  from  which  and 
other  circumstances  it  was  discovered 
that  the  girl  on  finding  her  crime  de- 
tected had  taken  poison  through  fear 
of  her  father's  anger."  Beck's  Med. 
Jurisp.  766,  7th  ed.  As  an  illustra- 
tion to  the  same  effect  see  Barron's 
case,  supra,  §  726;  Best's  £v.  Sth 
ed.  563;  Norkot's  case,  14  How.  St. 
Tr.  1824. 

Dr.  Casper  (Gericht.  Med.  307) 
enumerates  the  following  conditions 
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as  throwing    light  upon  this    qaes- 
tion:  — 

1.  The  condition  in  life  and  per- 
sonal surroundings  of  the  deceased, 
so  far  as  they  may  be  likely  to  impel 
to  suicide. 

2.  Threats  or  intimations  on  the 
part  of  the  deceased  that  he  harbored 
such  a  purpose;  he  being  found  in  a 
room  made  fast  from  within,  &c. 

8.  Of  far  more  importance,  how- 
ever, is  an  examination  of  the  body, 
its  position,  the  clothing,  &c. 

Where  death  has  been  produced  by 
shooting,  the  following  circumstances 
require  attention :  — 

1.  The  position  of  the  body.  Many 
authors  have  advanced  the  opinion 
that  when  the  body  of  a  person  who 
has  been  killed  by  shooting  is  found 
resting  on  the  back,  this  fact  is  a  sure 
indication  of  suicide,  while  other  posi- 
tions of  the  body  indicate  some  pre- 
vious struggle.  From  this  Dr.  Casper 
dissents. 

2.  Whether  the  weapon    used  be 
found  near  the  dead  or  not  is  a  cir- 
cumstance which,   according  to  Dr. 
Casper,  proves  nothing,  since  in  the 
case  of  suicide  the  weapon  may  be 
stolen  away,  and  in  case  of  murder 
be  left  lying  near  the  body  in  order 
to  mislead.      When    the  weapon  is 
found,  however,  it  often  adds  some- 
thing to  the  probabilities  of  the  case. 
As,  for  instance,  if  the  weapon  be  old 
and  rusty,  or  in  yeiy  bad  repair,  it  is 
not  probable  that  such  a  one  would 
be  selected  by  a  murderer  for  the  ex- 
ecution of  his  purposes.     So,  too,  if 
the  weapon  has  exploded  from  being 
too  heavily  loaded,  the  fact  would 
rather  point  to  suicide,  as  the  over- 
charge was  probably  inserted  through 
ignorance,  or  else  from  a  desire  to 
make  sure  work.    The  ball  should  of 


CHAP.  XIY.J  IKFEBENCES  AS  TO  SUICIDE.  [§  781. 

§  781.  We  have  already  incidentally  observed  that  the  char- 
acter of  the  wound,  together  with  the  position  of  the  indications 
deceased,  and  the  condition  of  his  clothing,  are  to  be  ^ound? 
considered  for  the  purpose  of  determining  whether  the  ^^^  ^^™^- 
death  was  self-inflicted,  or  the  work  of  another  person.   Buicidai. 

course  be  compared  with  the  barrel  have  been  directly  employed  in  firing 

of  the  weapon.     This  is  often  impos-  the  weapon;  and,  in  fact,  with  per- 

sible,   as  the  ball  frequently  passes  cussioned  fire-arms,  no  such  discol- 

through  the  body;  is  sometimes  mu-  oration  is  apt  to  be  received  except 

tilated,  and  slugs  and  buckshot  are  where  the  instrument  is  awkwardly 

frequently  used,  which  are  adapted,  used.     So,  also,  injuries  to  the  hand 

of  course,  to  barrels  of  all  sizes.   The  are  not  apt  to  occur  except  through 

matter,  however,  is  not  one  of  much  unskilful  management,  and  hence,  in 

importance,    as    the    murderer   who  the  majority  of  cases  of  suicide,  no 

leaves  a  weapon  lying  by  the  body  such  marks  are  found, 

would  be  most  apt  to  leave  the  iden-  4.  The  direction   followed  by  the 

tical  one  used.  ball,  as  we  have  seen,  sometimes  fur- 

3.  The  hands  of  the  dead  body,  in  nishes  important  evidence  in  the  ques- 

Bome  cases,  help  to  solve  the  doubt,  tion  of  suicide.   In  cases,  for  instance, 

Where  the  pistol  is  found  so  firmly  where  the  ball  is  found  to  penetrate 

clinched  in  the  hand  that  the  fingers  from  behind,  or  to  run  downwards,  it 

must  be  sawed  off  in  order  to  get  it  may  often  be  seen  that  suicide  cannot 

loose,   this  is  an  infallible  mark  of  have  been  possible.    If  the  barrel  of 

suicide.    In  cases  also  where  the  fin-  the  pistol  has  been    placed   in    the 

gers  are  thus  broken,  or  where  the  skin  mouth  and  then  fired,  the  probability 

of    the  hand  is  thus  injured,  these  is  strongly  in  favor  of  suicide.    In 

are,  generally,  indications  of  suicide,  the  great  majority  of  cases,  however, 

although  sometimes  they  may  point  to  the  question  must  be  left  doubtful  so 

a  previous  struggle  with  the  murderer,  far  as  its  answer  depends  upon  an  ex- 

Where  the  hands  are  blackened  by  amination  of  the  body.    See  supra,  § 

powder  being  burnt  into  them,  this  at-  771.     The  most  that  the  physician 

fords  a  strong  probability  of  suicide,  can  say,  usually,  is,  that  the  proba- 

unless  there  is  reason  to  believe  that  bilities  are  greater  or  less,  as  the  case 

the    discoloration  was    produced    at  may  be,  in  favor  of  suicide,  or  that 

some  other  time,  and  not  by  the  shot  there  is  nothing  inconsistent  with  the 

which  caused  death.     This  case,  how-  fact  of  suicide. 

ever,  is  not  to  be  confounded  with  5.  Where  the  throat  is  cut  in  sui- 

that    grayish-black    color    sometimes  cide,  the  wound  runs  commonly  from 

given  to   the  hands  by  working  in  left  to  right,  although  the  opposite 

metal,  which  latter  may  be  washed  may  sometimes  occur.  In  many  cases, 

off,   while  the  former  remains  fast,  it  is  impossible  to  trace  the  course  of 

It  is  no  negative  evidence  against  the  the  wound,  and,  sometimes,  to  deter- 

fiict  of  suicide  that  the  hands  should  mine  which,  among   many  wounds, 

be  entirely  free  from  this  discolora-  proved  the  mortal  one.    When  none 

tion.     Gloves  may  have  been  worn  of  the  above-mentioned  circumstances 

which  have  aflerwards  been    stolen  render  the  case  in  hand  a  plain  one, 

from  the  body;  or  the  hands  may  not  the  physician  can  only  give  an  opin- 
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§  782.]  EVTDEMCE  IN  CRIMIMAL  CASES.  [CHAP.  ZIY. 

In  addition  to  the  points  already  noticed,^  the  question  of  motiTe 
is  to  be  considered.  Was  the  party  on  whom  the  injuries  were  in- 
flicted likely  to  have  caused  them  by  his  own  hand  ?  (1.^  Would 
it  have  sheltered  him  from  impending  prosecution  could  he  make 
it  appear  that  he  was  robbed  after  a  stout  resistance  ?  A  bank 
officer,  for  instance,  who  believes  himself  to  be  a  defaulter,  may, 
to  avoid  discovery,  concoct  a  plan  by  which  all  the  appearances 
of  a  violent  attack  on  his  office  may  be  exhibited,  and  may  even 
inflict  on  himself  mortal  wounds.*  (2.)  A  family  may  be  res- 
cued from  ruin  by  the  falling  in  of  a  life  insurance,  and  the 
party  insured  may  for  this  purpose  put  an  end  to  himself.  (3.) 
Wounds  may  be  self-inflicted  in  order  to  make  out  a  case  against 
an  alleged  enemy,  to  whom  the  injury  is  to  be  imputed.  (4.) 
To  avoid  military  or  other  duty  similar  devices  may  be  resorted 
to.  (5.)  A  person  morbidly  craving  sympathy  or  desiring  to 
produce  a  sensation  may  subject  himself,  in  order  to  gratify  this 
yearning,  to  great  physical  discomfort,  to  wounds,  to  dismember- 
ment, and  to  fastings  or  even  poisonings  likely  to  produce  death. 
§  782.  Hanging,  as  is  noticed  by  Dr.  Casper,'  b  most  fre- 
Inferences  qneutly  resorted  to  by  suicides,  suffocation  rarely,  and 
inhancpog.  throttling,  perhaps,  never.  It  would  be  very  difficult 
to  hang  a  peraon  in  full  life  and  strength  against  his  will,  and  in 
such  cases  the  body  would  almost  certainly  show  the  traces  of  a 
previous  struggle,  while  murder  may  easily  be  effected  by  throt- 
tling or  suffocation.  It  must  be  observed  in  this  connection,  how- 
ever, that  certain  red,  or  reddish-yellow  and  brown  spots  upon 
the  face,  neck,  breast,  &c.,  may  be  nothing  more  than  the  results 
of  a  rough  handling  of  the  body  subsequent  to  death,  and  are  not 
to  be  mistaken  for  marks  of  a  struggle  during  life.  As  regards 
the  position  in  which  the  body  is  found,  there  is  no  position, 
whether  it  be  that  of  a  person  suspended  in  the  air,  or  with  the 
feet  touching  the  ground,  or  in  a  sitting  or  kneeling  posture,  or 
lying  obliquely  on  the  floor,  &c.,  which  precludes  the  supposition 
of  suicide,  since  cases  of  undoubted  suicide  are  quoted  in  which 
each  of  these  positions  has  been  observed.     On  the  other  hand, 

ioQ  as  to  the  greater  or  less  probabil-    the  supposition  that  the  death  is  that 
ity  of  suicide;  and,  in  many  cases,  he    of  a  suicide, 
cannot  safely  go  farther  than  to  say        ^  Supra,  §  776. 
that  he  finds  nothing  inconsistent  with        *  See  Barron's  case,  cited  supra,  § 

726. 
656  «  Gericht  Med.  ed.  1867,  p.  518. 


CHAP.  XIV.]  INFERENCES  IN  DROWNING.   •  [§  783. 

the  situation  of  the  body  may  sometimes  clearly  indicate  suicide, 
as  where  it  is  found  hanging  high  up  in  a  tree. 

Post-mortem  examinations,  according  to  the  same  high  author- 
ity, can  never  decide  the  question  whether  strangulation  was  the 
actual  cause  of  death,  except  where  appearances  are  found  which 
belong  exclusively  to  such  cases ;  as  erection  or  swelling  of  the 
penis^  emission  of  semen,  suggillations  on  the  n^ck,  and  tearing 
of  the  muscles  of  the  neck. 

§  788.  Dr.  Casper  states  the  points  in  reference  to  drowning 
as  follows :  ^  The  question  which  arises  first  is  whether  .  . 

^  ^  Inferenoes 

death  was  actually  produced  by  drowning,  or  whether  in  drown- 
the  body  was  thrown  into  water  subsequently  to  death. 
This  latter  often  happens  in  the  case  of  young  infants.  It  may 
also  be  possible  that  suicide  has  been  committed  by  some  other 
means  even  when  the  body  is  found  in  water ;  as  the  party  may 
have  inflicted  some  mortal  wound  upon  himself  at  the  water*s 
edge,  or  while  standing  in  the  water.  In  these  cases  an  exam- 
ination of  the  body  will  show  that  death  was  produced  by  some 
other  means. 

Injuries  found  upon  the  dead  body  can  seldom  be  relied  on  as 
showing  violent  treatment  by  another  person.  These  injuries 
may  have  been  produced  by  the  party  himself  in  an  attempt  at 
suicide,  and  drowning  have  been  afterwards  resorted  to.  Or 
they  may  have  been  produced  by  striking  against  some  object  in 
the  act  of  drowning.  Or  they  may  have  been  caused  by  the 
body,  after  death,  coming  in  contact  with  floating  ice,  stays  of  a 
bridge,  a  ship*s  rudder,  or  other  colliding  objects.  Where  the 
process  of  decomposition  is  considerably  advanced,  it  will  be  very 
difficult  to  distinguish  between  the  appearances  which  result 
from  decomposition,  and  suggillations  produced  by  violence  done 
to  the  living  body,  and  here  even  experienced  physicians  may 
be  deceived.  In  this,  as  in  all  other  cases,  some  light  may  be 
thrown  upon  the  question  by  the  circumstances  attending  the 
particular  case.  As,  for  instance,  where  the  body  is  naked  and 
the  season  a  proper  one  for  bathing,  the  probability  will  be  acci- 
dental drowning,  and  so  when  the  deceased  was  a  person  whose 
business  was  on  the  water.     On  the  other  hand,  traces  of  blood 

1  Gericht.  Med.  p.  580.    See  2  Wh.  &  St.  Med.  Jur.  §  988. 
«  667 


§  783.] 


^EVIDEMCE  IN  CBIMIKAL  GASES. 


[chap.  HV. 


upon  the  shore,  torn  clothing,  articles  of  clothing  belonging  to 
another  person,  may  indicate  probable  murder. 

Whether  the  water  in  which  the  body  is  found  is  deep  or  shal- 
low, a  dirty  pond  or  fre^h  pool,  may  serve  to  throw  light  upon 
the  question  ;  although  it  may  sometimes  happen  that  a  drunk- 
en, feeble,  or  epileptic  person  may  be  drowned  in  shallow-  water, 
or  in  a  ditch  or»  fetid  pond.^ 


^  Where  there  is  no  doubt  that 
death  was  produced  by  drowning  it  is 
often  important  to  discover  how  long 
the  body  has  probably  lain  in  water, 
as  when  it  is  desired  to  compare  the 
time  of  death  with  the  time  of  some 
supposed  murder.  The  stages  of  de- 
composition in  the  case  of  a  body  ly- 
ing in  water  are  elsewhere  described. 
The  difference  produced  by  different 
temperatures  of  the  water,  and  be- 
tween running  water  and  a  stagnant 
pool,  must,  of  course^  be  borne  in 
mind.  The  fact,  also,  that  decompo- 
sition takes  place  with  unusual  rapid- 
ity when  the  body  is  exposed  for  any 
length  of  time  after  being  taken  from 
the  water,  must  not  be  overlooked. 
One  marked  peculiarity,  connected 
with  bodies  which  remain  lying  in 
water,  is  the  fact  that  decomposition 
begins  at  the  head,  while  with  bodies 
kept  in  other  mediums  it  begins  at  the 
surface  of  the  belly. 

A  body  which  in  summer  has  lain 
in  water  About  eighteen  hours,  or,  in 
winter,  from  twenty-four  to  forty-eight 
hours,  and  has  then  been  exposed  to 
the  air  for  the  same  length  of  time, 
shows  —  while  the  rest  of  the  body  has 
still  the  usual  color  of  a  corpse,  and 
while  no  trace  of  greenish  discolora- 
tion is  seen  on  the  surface  of  the  belly 
—  first  upon  the  face  and  head,  as  far 
as  to  the  ears  and  nape  of  the  neck, 
a  light  livid  bluish  color,  which  soon 
changes  to  a  brick-red.  These  places 
show  no  suggillation  when  cut  into. 
If  death  has  been  actually  produced 
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by  drowning,  white  foum  and  bobbles 
will  issue  from  the  mouth  and  nose. 
Bluish-green  spots  will  soon  appear 
on  the  ears,  the  temples,  and  nape  of 
the  neck,  which  gradually  extend  to 
the  neck  and  breast.  These  spots 
continue  to  spread  while  the  body  re- 
mains in  water;  so  that  where  the  en- 
tire neck  and  head  have  a  dirty-green 
color  intermingled  with  dark-red,  it 
may  be  concluded  that  the  body  has 
lain  in  the  water  from  three  to  five 
weeks  in  summer,  or  from  two  to  three 
months  in  winter.  This  discoloration 
of  the  head,  neck,  and  breast  is  often 
seen  in  cases  where  the  rest  of  the 
body  is,  as  yet,  very  little  discolored. 
The  appearances  which  follow  hare 
been  already  described. 

Where  the  entire  body  is  greatly 
swollen  and  of  a  grayish  or  blackish- 
green  color,  with  thick  dirty-red  sur- 
face veins;  where  the  epidermis  is  all 
loosened,  the  features  no  longer  recog- 
nizable, the  ears,  eyelids,  and  lips  also 
swollen,  the  color  of  the  eyes  undis- 
coverable,  the  nails  loosened  and  hang- 
ing to  the  skin  on  the  fingers,  and  the 
scrotum  and  penis  enormously  swollen, 
it  may  be  concluded  that  the  body 
has  lain  in  water  five  or  six  weeks,  if 
it  be  summer,  or  twelve  weeks  and 
longer,  if  fall  or  winter.  If  the  body 
has  continued  in  water  seven,  eight, 
or  ten  weeks  during  summer,  or  from 
four  to  six  months  during  winter,  the 
stage  of  decomposition  will  be  still 
further  advanced ;  but  at  this  period 
there  is  much  greater  uncertainty  con- 
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IV.  INFERENCES  FROM  LIABILITY  TO  ATTACK. 

§  784.  Liability  to  attack  may  be  assigned  ordinarily  to  one  or 
more  of  the  following  causes :  (1.)  Rapacity,  excited  by 
the  possession  of  money  oryaluable  articles;  (2.)  Spe-  old  grudge, 
cial  obnoxiousuess  to  certain  desperate  parties;  (3.)  An  **"'^" 
old  grudge,  or  similar  cause,  such  as  a  previous  quarrel ;  (4.) 
Jealousy.  In  the  first  of  these  cases  the  questions  arise  whether 
the  fact  that  the  deceased  was  in  the  possession  of  money,  partic- 
ularly if  the  amount  be  considerable,  was  known  to  any  one  ;  and 
if  so,  to  whom  ;  whether  money  was  found  on  the  corpse  or  was 
missing ;  whether  there  is  evidence  that  any  suspected  party, 
suddenly  and  from  an  unexplained  cause,  became  possessed  of  a 
large  sum,^  paid  long  standing  and  pressing  debts  of  consider- 
able amounts,  or  largely  increased  his  expenditures.  Pedlers,  es- 
pecially itinerant  vendors  of  jewelry  and  other  valuable  articles, 
are  from  this  cause  rendered  peculiarly  liable  to  attack,  and  it 
is  of  importance  to  inquire,  in  cases  of  this  description,  who  was 
last  seen  in  company  with  the  deceased,  or  having  any  of  the  ar-  . 

tides  known  to  have  been  in  his  possession.^  ir 

To  show  that  the  motive  was  to  get  rid  of  an  importunate 
creditor,  it  is  admissible  to  introduce  evidence  showing  that  the 
deceased  had  a  pecuniary  claim  on  the  defendant.^ 

nected  with  the  question  of  time,  since  ^  See  supra,  §§  23,  24,  758  ei  seq, 

changes  now  take  place  very  slowly.  Where  the  prosecution,  in  a  homi- 

The  appearances  of  this  stage  are:  the  cidecase,  contends  that  the  murdered 

skin  loosened  from  the  skull  and  hang-  man  had  a  certain  sum  of  money  in 

ing  in  shreds,  to  which  hair  is  loosely  his  possession,  and  that  the  taking  of 

attached ;  the  eyes  have  disappeared ;  this  was  the  motive  of  the  murder,  the 

parts  of  the  hody  will  commonly  be  defendant  may  show  that  no  money 

found  mutilated  by  water-rats,  &c. ;  was  missing;  but  information  obtained 

the  face  and  other  parts  will  be  in-  by  the  administrator  of  the  deceased, 

fested  with   maggots;  certain  joints  upon  inquiry  by  him,  as  to  what  mon- 

will  be  loosened;  the  whole  body  will  eys  the  deceased   had  received,  and 

be  swollen  to  colossal  proportions,  be  what  he  had  paid    out   prior  to  his 

of   a   black  or  blackish-green  color,  death,  is  hearsay  evidence  and  inad- 

and  exceedingly  offensive ;  the   nails  missible.      Com.    v,    Sturtivant,    117 

will  have  generally  disappeared;  sa-  Mass.  122.     See  supra,  §  762. 

ponification  of  portions  of  some  mus-  ^  Wills   on   Circum.  £v.   237-243. 

cles  will  have  taken  place.     At  this  See  Lindsay  v.  People,  63  N.  Y.  143.     i 

stage  it  will  be  impossible  to  recognize  *  Hamby  v.  State,  36  Tex.  523.         \\ 

the  body.  Casper,  ut  supra  ;  2  Whart.  **  On  a  late  trial  for  murder.  Lord 

&  St.  Med.  Jur.  §§  988  et  seq.  Chief  Justice  Campbell  thus  summed 
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It  is  also  relevant  to  inquire  whether  the  party  charged  was 
on  bad  terms  with  the  party  injured,  or  was  inflamed  by  any 

up    the    doctrine    under    discussion:  of  the  latter  was  excited  so  stron^lj 

'  With  respect  to  the  alleged  motive  as  to  induce  her  to  administer  poisoa 

it  was  of    great   importance  to  see  in  some  gruel  which  she  prevailed  oo 

whether  there  was  a  motive  for  com-  her  lodger  to  take,  and  which  resulted 

mitting    such    a  crime,   or  whether  in  death.    The  change  which  was  ob- 

there  was  not ;  or  whether  there  was  served  soon  after  in  the  prisoner's  life 

an  •improbability  of  its  having  been  and  habits  showed  that  the  death  had 

committed  so  strong  as  not  to  be  over-  been  to  her  a  lucrative  event;  and,  on 

powered  by  positive  evidence.    But  the  evidence  of  this,  and  other  cogent 

if  there  be  any  motive  which  can  be  circumstances,  she  was  convicted  and 

assigned,  I  am  bound  to  tell  you  that  executed.    In  the  case  of  R.  v.  Patch 

the  adequacy  of  that  motive  is  of  lit-  (see  Wills  Circum.  £v.  §  230),  the  pris- 

tie  importance.     We  know  from  the  oner,  who  boarded  with  his  employer, 

experience  of   criminal  courts,   that  had  been  enabled,  from  his  relations  to 

atrocious  crimes  of  this  sort  have  been  the  latter,  to  obtain,  to  a  considerable 

committed  from  very  slight  motives ;  extent,  the  control  of  his  business,  and 

not  merely  from  malice  and  revenge,  was  endeavoring  to  secure  it  perma- 

but  to  gain  a  small  pecuniary  advan-  nently  by  a  course  of  fraud.   His  plans 

tage,  and  to  drive  off,  for  a  time,  press-  being  in  danger  of  frustration  by  the 

ing  difficulties.'  "     Wills  Circum.  £v.  vigilance  of    his    employer,   he  was 

Sth  Am.  ed.  pp.  43,  44.     As  to  inad-  tempted  to  put  the  latter  out  of  the 

equacy  of  motive  see  Whart.  Crim.  way,  which  he  did  by  shooting  him  one 

Law,  8th  ed.  §  121.  evening,  as  he  sat  in  his  parlor.     The 

See  also  remarks  of  Judge  Wells,  crime,  in  this  case,  seems  to  have  been 

in  Com.  Vi,  Sturtivant,  Appendix  to  induced  by  the  double  motive  of  the 

Whart.  on  Horn.  desire  of  gain  and  the  fear  of  detec- 

**- Another  form  in  which  murder  is  tion*"    Burrill  Cir.  Evidence,  pp.  287, 

oommttted  for  the  sake  of  immediate  288. 

gain  is  when  the  property  of  a  person        In  the  trial  of  the  Knapps  for  the 

hasbeen,  by  the  force  of  circumstances,  murder  of  Joseph  White,  it  appeared 

brought  under  the  control  or  within  that  Mr.   White  was  childless,   and 

the  reach  of  another;  and  nothing  but  left  as  his  legal  representatives  Mrs. 

the  life  of  such  person  prevents  its  Beckford,  his  housekeeper,  the  only 

passing  entirely  into  the  other's  hands,  child  of  a  deceased  sister,  and  four 

If,  by  the  force  of  the  same  circum-  nephews  and  nieces,  the  children  of  a 

stances,  or  by  actual  contrivance  or  deceased  brother.    He  had  executed, 

artifice,   the  person  also  is   brought  as  was  known  in  the  family,  a  will  by 

within  reach,  a  motive  of  great  force  which  he  left  by  far  the  larger  por- 

is  presented,  to  attempt  the  removal  tion  of  his  estate  to  Stephen  White, 

of  the  obstacle  by  criminal  means.   In  one  of  the  children  of  the  testator's 

the  case  of  R.  v.  Burdock  (see  Best  brother,  reserving  a  smaller  interest  to 

on  Pres.  §  196),  an  elderly  lady,  pos-  Mrs.  Beckford.    A  daughter  of  Mrs. 

sessed  of  some  property,  had  gone  to  Beckford  married  Joseph  J.  Knapp, 

live  with  the  prisoner,  who  kept  a  lodg-  Jr.,  who,  with  his  brother,  John  Fran- 

ing-house.     Being  taken  unwell,  and  cis  Knapp,  were  young  shipmasters 

attended  by  the  prisoner,  the  cupidity  of  Salem,  of  respectable  family,  the 
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special  animosity  to  a  caase  with  which  the  latter  was  identified.^ 
In  connection  with  this,  evidence  is  admissible  of  threats  and 

sons  of  Joseph  J.  Knspp,  also  a  ship-  again  on  the  same  day  in  a  chaise,  and 
master.   Shortly  after  the  murder,  the  rode  away  with  Richard,  and  on  the 
father  received  a  letter  obscurely  in-  night  of  the  murder,  Grant  stayed  at 
timating  that  the  party  writing  the  the  Half-way  House,  in  Lynn.    In  the 
letter  was  possessed  of  a  secret  con-  mean    time    suspicion    was    greatly 
nected  with  the  murder,  for  the  pres-  strengthened   by  Joseph   J.    Knapp, 
ervation  of    which  he    demanded  a  Jr.,  writing  a  pseudonymous  letter  to 
"loan'*  of  three  hundred  and  fifty  the  vigilance    committee,   trying    to 
dollars.    This  letter  Mr.  Knapp  was  throw  the  suspicion  on  Stephen  Wliite. 
unable  to  comprehend,  and  handed  it  Richard  Crowninshield,  Geo.  Crown- 
to  his  son,  Joseph  J.  Knapp,  who  re-  in  shield,  Joseph  J.  Knapp,  Jr.,  and 
tamed  it  to  him,  saying  he  might  hand  John  F.  Knapp,  were   arrested  and 
it  to  a  vigilance  committee  which  had  committed     for     murder.       Richard 
been  appointed  by  the  citizens  on  the  Crowninshield  made  an  ineffectual  at- 
subject.    This  the  father  did,  and  it  tempt,  when  in  prison,  to  influence 
led  to  the  arrest  of  Charles  Grant,  the  Grant,  who  was  in  the  cell  below,  not 
person  writing  the  letter,  who,  after  to  testify,  and  when  this  failed,  com- 
Bome  delay,  disclosed  the   following  mitted  suicide.    John  F.  Knapp  was 
facts :  He  (Grant)  had  been  an  asso-  then  convicted  as  principal,  and  Jo- 
ciate  of  R.  Crowninshield,  Jr.,  and  seph  J.  Knapp.  Jr.,  as  accessary  be- 
George  Crowninshield;  he  had  spent  fore  the  fact.     Greorge  Crowninshield 
part  of  the  winter  at  Danvers  and  proved  an  alibis  and  was  discharged. 
Salem,  under  the  name  of  Carr,  part  The  motive  was  the  inheritance  to 
of  which  time  he  had  been  their  guest,  White's  estate;  and  yet  the  murderers 
concealed  in  their  father's  house  in  acted  on  a  mistake  of  law,  they  sup- 
Danvers;  on  the  2d  of  April  he  saw  posing  that  Mr.  White's  representa- 
from  the  windows  of  the  house  Frank  tives,  in  case  of  his  death  intestate, 
Knapp  and  a  young  man  named  Allen  would  take  per  siirpeSj  whereas  in  fact 
ride  up  to  the  house;  Greorge  walked  they  would  take  per  capita;  so  that 
away  with  Frank,  and  Richard  with  actually  Mrs.  Beckford,  to  increase 
Allen,  and  on  their  return,   George  whose  estate  the   murder  was  com- 
told  Richard  that  Frank  wished  them  mitted,  received  no  more  by  an  intes- 
to  undertake  to  kill  Mr.  White,  and  tacy  than  she  would  have  by  the  will.     ^Z 
that  J.  J.  Knapp,  Jr.,  would  pay  one  The  Webster  trial  itself  furnishes 
thousand  dollars  for  the  job.     They  many  suggestions  which,  in  this  class 
proposed  various  modes  of  doing  it,  of    cases,   should*  be  pursued.    Was 
and  asked   Grant  to  be  concerned,  the  defendant  at  the  time  desperately 
which  he  declined.     Greorge  said  the  insolvent  ?     Was  his  social  position 
housekeeper  would  be  away  all  the  such  as  to  make  appearances  of  great 
time;  that  the  object  of  Joseph  J.  moment;    and  had  he  been  in  the 
Knapp,  Jr.,  was  first  to  destroy  the  habit  of  playing  at  heavy  odds  to  keep 
will,  and  that  he  could  get  from  the  them  up  ?    In  Com.  v.  Twitchell,  1 
housekeeper  the  keys  of  the  iron  chest  Brewst.  660,  it  was  held  competent 
iu  which  it  was  kept.     Frank  called  for  prosecution  to  prove  that  defend- 


1  Murphy  t^.  People,  68  N.  Y.  690;  Hinds  v.  State,  66  Ala.  146. 
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declarations  of  hostile  parpose,  as  well  as  of  qaarrels  and  aliena^ 
tions.^  Bat  it  should  always  be  remembered  that  there  are  few 
persons  whose  lives  have  not  been  at  some  time  threatened ;  and 
that  the  cases  where  threats  have  been  the  mere  expressions  of 
transient  anger  are  innumerable.  Nor  is  it  likely  that  a  delib- 
erate assassin  would  embarrass  himself  by  uttering  threats  in 
advance.^ 

Jealousy y  and  the  facts  on  which  it  rests,  may  always  be  put 
in  evidence  as  throwing  light  on  motive.^ 

ant  was  pressed  for  money,  bnt  not  the  insurance  he  should  disappear, 
that  he  lived  expensively  and  had  no  and  the  sum  be  collected  from  the 
occupation  or  means.  Were  the  evi-  company.  This  was  attempted;  bnt 
deuces  of  debt  of  such  a  character  as  as  his  continued  existence,  after  the 
if,  carried  on  the  person,  could  have  payment,  was  inconvenient  to  his  co- 
been  easily  destroyed;  and  was  there  conspirator,  he  was  killed  by  the  lat- 
any  attempt  to  induce  the  deceased  to  ter.  On  the  trial,  the  whole  history 
bring  them  with  him  to  the  spot  ap-  of  the  insurance  was  held  legitimate 
pointed  for  the  interview  ?  What,  in  testimony,  as  showing  the  motive. 
other  words,  were  the  probabilities  of  Com.  v,  Udderzook,  reported  Appen- 
the  debt  being  cancelled  by  the  death;  dix  to  Whart.  on  Hom. 
for  upon  this  the  question  of  intentum  ^  See  supra,  §  756 ;  People  v.  Hen- 
would  depend?  Should  it  be  shown  drickson,  1  Parker  C.  R.  406. 
that  the  debt  was  one  of  record,  the  '  Supra,  §  756.  An  illustration  of 
presumption  would  be  much  more  in  this  is  to  be  found  in  the  Wellington 
favor  of  manslaughter,  arising  from  Dispatches  published  in  1880.  Scarce- 
sudden  irritability  on  being  pressed  ly  a  day  passed,  during  the  Reform 
with  the  debt,  than  it  would  be  should  agitation,  in  which  the  duke  did  not 
it  appear  that  the  deceased  had  the  receive  letters  threatening  assaasiaa- 
sole  evidences  of  debt  on  his  person ;  tion. 

that  he  had  been  invited  to  bring        *  Infra,  §  785.     See  Com.  v.  Ma- 

them,  and  that  they  were  afterwards  dan,  102  Mass.  1 ;  McCue  v.  Com.  78 

destroyed.     All  this  is  evidence,  and  Penn.  St.  155;  Nesbit  v.  State,  48  Ga. 

so  are  those  circumstances  from  which  238;  Templeton  v.  People,  27  Mich, 

countervailing    inferences    could    be  501. 

drawn,  such  as  the  fact  that  the  de-        "  It  was  certainly  competent  to  show 

ceased  had  independent  securities  for  that  the  prisoner  and  the  deceased  had 

the  debt,  on  which  the  defendant  was  visited  Uie  same  woman,  and  to  fol- 

not  liable,  or  that  the  defendant's  cir-  low  this  by  evidence  that,  immediately 

cumstances  were  not  such  as  to  render  after  the  homicide,   the   prisoner  re- 

the  discharge  of  the  debt  of  para-  ferred  to  the  fact  that  he  warned  the 

mount  importance.  deceased  to  let  her  alone,  that  she 

In  the  remarkable  trial  of  Udder-  would  be  a  curse  to  any  one,  and  now 

zook  for  the  murder  of  Gross,  the  evi-  his  words  had  come  to  pass.  Jealousy 

dence  was  that  the  deceased's  life  was  is  among  the  strongest  of  the  human 

largely  insured,  no  doubt  in  pursuance  passions,  and  it  certainly  was  for  the 

of  a  fraudulent  conspiracy  that  after  jury  to  determine,  in  the  alsence  of 
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V.   DISTINCTIVE  INFERENCES  IN  MARITAL  HOMICIDES. 

§  785.  Among  the  circomstances  from  which  malice,  in  a  kill- 
ing by  a  husband  of  his  wife,  may  be  inferred,  are 
adultery  by  either  husband  or  wife,  illustrating  a  de- 
sire to  get  rid  of  the  marital  relation  ;  ^  and  bigamy  by  either 
party.'  Thus  where  A.,  a  husband,  after  an  absence,  during 
which  he  was  believed  to  be  dead,  returned  and  found  his  wife 
married  to  B.,  and  B.,  after  an  altercation  and  partial  reconcili- 
ation, shot  A.  ;  the  marriage,  absence,  and  second  marriage, 
were  held  admissible  as  facts  from  which  to  infer  malice.' 

§  786.  Long  ill-treatment  by  husband  of  wife;^  misconduct, 
leading  to  a  suit  against  him  by  his  wife  to  compel 
good  behavior;^  and  continual  quarrels  between  hus- 
band and  wife,  are  relevant  to  prove  motive  in  cases  of  marital 
hoQiicide;  though  as  instances  of  such  quarrels  are  very  nu- 
merous, generally  expending  their  force  in  words,  such  proof  is 
entitled  to  little  weight  unless  connected  in  some  way  with  the 
fatal  wound.® 

any  other  assignable  motiye,  whether  State  v.  Green,  85  Conn.  208.    Supra, 

it  was  the  cause  of  the  prisoner's  act."  §  51.     In  a  New  York  case  (McCann 

Agnew,  J.,  McCue  o.  Com.  78  Penn.  r.  People,  8  Parker  C.  R.  272),  a  wit- 

St.  185.  ness  was  offered  to  prove  that  during 

^  Supra,  §  51;  Com.  v.  Costley,  118  his  acquaintance  with  the  defendant 

Mass.  2;  Turner  v.  Com.  86  Penn.  St  who  was  charged  with  murdering  his 

54;  Binns  v.  State,  57  Ind.  46;  Wey-  wife,  which  acquaintance  ended  a  few 

rich  r.  People,  89  111.  90;  Templeton  months  before  the  death,  the  husband 

r.  State,  27  Mich.  501;  State  v.  Rash,  and  wife  had  frequent  difficulties  and 

1 2  Ired.  382.  altercations.    It  was  held  that  the  evi- 

*  State  V.  Green,  35  Conn.  205.  dence  was  admissible  as  tending  to 
Supra,  §  51.  show  want  of  affection,  and  as  justi- 

*  Com.  V.  Smith,  7  Smith's  Laws,  Tying  the  jury  in  inferring  that  the 
Ap.;  2  Wheel.  C.  C.  80.  See  Binns  same  state  of  mind  continued  after 
V.  State,  66  Ind.  428.    Supra,  §  51.  the  witness  moved  away.    It  was  also 

^  State   V.  Watkins,  9  Conn.  49;  ruled  that  evidence  was  admissible  on 

State  9.   Green,  35  Conn.  208;  Mc-  the  question  of  motive,  to  show  that 

Cann  v.  People,   3  Park.  C.  R.  272;  about  six  months  before  the  homicide 

Costley  V,  State,  48  Md.  175;  Stone  v.  the  wife  made  a  complaint  against 

State,  4  Humph.  27;  State  v.  Lang-  her  husband  for  an  assault,  on  which 

ford,  Busbee,  436.       See    Binns  o.  he  was  held  to  bail.     In  a  similar 

State,  57  Ind.  46.  case,  it  was  held  that  it  was  compe- 

*  People  V,  Williams,  3  Park.  C.  B.  tent  for  the  government  to  show,  that 
84.  some  time  before  the  alleged  killing 

*  See  State  0.  Watkins,  9  Conn.  49;  the  wife  had  complained  of  her  bus- 

668 


§  787.]  EVIDENCE  IN  CRIMINJ^L  CASES.  [CHAP.  XIT. 

VI.  DISTINCTIVE  INFERENCES  IN  POISONING. 

§  787.  In  the  examination  of  alleged  cases  of  poisoning,  it  is 
Exact         peculiarly  important  to  keep  in  mind  the  rule,  that  to 
tioin  no?'^  sustain  a  criminal  conviction  guilt  should  be  made  out 
required,      beyond  reasonable  doubt.^     (1.)  The  supposed  poison 
may  have  been  an  innocuous  drug  ;  (2.)  The  giving  of  the  poi- 
son may  have  been  accidental,  or  it  may  have  been  an  imprudent 
overdose  of  an  opiate  or  other  powerful  reme<)y,  self-adminis- 
tered ;  (8.)  The  disease  of  which  the  deceased  died  may  not 
have  been  induced  by  poison,  since  there  are  few  symptoms  at- 
tendant on  poisoning  which  are  not   also  attendant  on  certain 
types  of  natural  disease;^  (4.)  As  to  post-mortem  ohservsitioTts^ 
it  is  to  be  observed  that  substances  supposed  to  be  poison  may 
have  been  the  accumulation  of  over-dosing  by  the  deceased  him- 
self, or  have  been  surreptitiously  introduced  into  the  body,  jot 
may  be  after  all  innocuous  matter ;  or,  if  deleterious,  may  not 
have  been  the  real  cause  of  death.     As  to  each  of  these  points, 
however,  there  must  necessarily  be  more  or  less  doubt ;  as  it 
can  never,  in  other  words,  be  demonstrated  that  a  substance  ad- 
ministered to  the  deceased,  or  found  in  his  body,  actually  caused 
his  death,  or  that  this  substance  was  administered  to  him  with 
the  intention  of  killing  him.     On  the  other  hand,  we  must  re« 
collect  that  there  are  countervailing  considerations  which  enable 
us  to  determine  the  guilty  intent  with  greater  certainty  in  poi- 

band  as  a  disorderly  person,  and  that  do  so,  one  of  which  immediately  pre- 
he  was  adjudged  to  pay  two  dollars  ceded  his  shooting  her.  The  bank 
weekly  for  her  support.  People  p.  deposit  books  of  the  deceased  and  die 
Williams,  8  Parker  C.  R.  (N.  Y.)  prisoner  were  admitted  in  evidence, 
84.  for  the  purpose  of  showing  that  the 
In  Say  res  v.  Com.  88  Penn.  St.  29,  prisoner  had  exhausted  his  funds  and 
it  was  held  that  where  it  had  been  was  in  destitute  circumstances,  and 
shown  that  the  prisoner  had  domestic  that  he  had,  therefore,  a  motive  in  de- 
troubles,  extending  over  years,  it  was  siring  to  return  to  live  with  his  wife, 
not  error  to  admit  evidence  of  a  quar-  It  was  held  that  this  evidence  was 
rel  that  occurred  about  two  years  be-  properly  admitted, 
fore  the  murder,  for  the  purpose  of  ^  See  R.  v.  Saw  well.  Wills  on  Cir. 
showing   hatred  and  malice   on  the  £v.  180. 

part  of  the  prisoner.    It  appeared  that  '  2  Whart  &  St.  Med.  J.  §  SS2. 

the  deceased  refused  to  live  with  the  Compare  article  by  Dr.  Doremus,  in 

prisoner,   and  he  made  repeated  ef-  1  Crim.  Law  Mag.  29S  (1880). 
forts  to  induce  her  to  permit  him  to 
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CHAP.  XIV.] 


INFERENCES  AS  TO  POISONING. 


[§  788. 


Bonings  than  in  most  other  cases  of  violent  homicide.^  Certain 
kinds  of  poison  are  rarely  purchased  except  for  the  object  of 
destroying  life.  Most  poisons  leave  behind  them  traces  which 
indicate  their  action.  If  such  poisons,  not  in  ordinary  family 
use,  and  not  likely  to  have  been  mistaken  for  other  innocent 
drugs,  have  been  administered,,  it  is  difficult  to  avoid  the  infer- 
ence of  intent.  And  as  poisonings  are  rarely  single,  there  is 
usually  a  group  of  cases  from  which,  should  ignorance  or  mis- 
take be  set  up,  guilty  knowledge  and  intent  can  be  inferred.^ 

§  788.  It  must  be  remembered  that  the  mere  presence  of  poi- 
son in  a  dead  body  does  not  prove  the  corpus  delicti^  Proof  of 
unless  it  be  shown  (1.)  That  the  remains  were  those   remains 

^  Mr.  Best  cites  on  this  point  the     upon  chemical  investigations,  and  dis^ 


following :  — 

"  Yenenum  arguis :  ubi  emi?  k  qu6V 
quanti  ?  per  quern  dedi  ?  quo  eon- 
scio?  "  Quintilian,  Inst.  Orat.  lib.  6, 
c.  7,  vers.  fin. 

In  Scotland  a  conviction  is  recorded 
in  a  case  where  a  servant  girl  had 
mixed  some  poisonous  matter  with 
gravy,  and  Dr.  Christison  was  led  to 
suppose  that  poison  had  been  swal- 
lowed, merely  from  the  circumstance 
of  two  persons  being  taken  ill  nearly 
at  the  same  time,  after  partaking  of 
the   same  food,  and  with  symptoms 


covery  of  poison,  if  corroborated  by 
other  proofs.  Guy's  For.  Med.  iii. 
404-407.  Puccinotti  places  no  reli- 
ance on  the  pathological  observations, 
and  on  the  ehemical  ones  only  when  all 
the  conditions  above  cited  are  fulfilled. 
Puccinotti,  222,  25S.  And  there  are 
cases  in  which  poison  (e.  g,  antimony) 
may  be  utterly  eliminated  from  the 
body  before  death.  See  Lancet,  Aug. 
4,  1860,  p.  119;  R.  v.  Palmer,  cited 
in  Taylor's  Med.  Jur.  by  Reese,  101. 
As  to  arsenic  see  pamphlet  by  Dr. 
E.  S.  Dana,  published  by  Linn  &  Co., 


which  various  kinds  of  poison  would    Jersey  City.  1880. 


produce;  tliough  he  said  that  this 
probability  was  ptrengthened  by  the 
fact  that  the  violence  of  the  symp- 
toms was  in  proportion  to  the  quan- 
tities of  the  suspected  food  taken. 
More  recently  Taylor  lays  down  the 


2  See  2  Whart.  &  St.  Med.  Jur.  8d 
ed.  §  823;  State  r.  Wharton,  cited 
Taylor's  Med.  Jur.  by  Reese,  25;  Com. 
r.  Schoeppe,  cited  Taylor's  Med.  Jur. 
by  Reese,  25;  Pitts  v.  State,  43  Miss. 
472;  Wills  on  Cir.  Ev.  180;  33  Am. 


principle,  that  while  the  chemical  in-    Jur.  1.     As  to  inference  from  several 
vestigation  should  never  be  omitted,     poisonings  see  supra,  §  52.     Compare 


yet  the  detection  of  poison  in  the 
body  by  means  of  the  chemical  analy- 
sis is  not  essential,  but  the  ofience  will 
be  sufficiently  proved  if  established 
by  the  concurrent  evidence  of  the 
symptoms  of  the  disease,  the  marks 
upon  the  body  after  death,  and  other 
inferential  testimony.  Taylor,  159. 
See  2  Wh.  &  St  Med.  Jur.  3d  ed.  §§ 
321  eC  seq,     Guy  lays  peculiar  stress 


the  observations  of  Buller,  J.,  in  Don- 
nellan's  case;  of  Abbott,  J.,  of  Rolf, 
B.,  and  of  Parke,  B.,  cited  in  Wills  on 
Cir.  Ev.  187-191.  See  also  R.  v. 
Geering,  18  Law  Jour.  215.  In  Black- 
burn t;.  State,  23  Oh.  St.  146,  <<  ad- 
ministering "  poison  was  held  to  in- 
clude, *'  persuading  to  take."  Causa- 
tion in  poisoning  is  discussed  in  Whart. 
Crim.  Law,  8th  ed.  §§  133, 161-6,  340. 
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§  790.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  XIY. 

^^^^^^K  of  the  deceased  ;  and  (2.)  That  these  remains  had  not 
without  been  tampered  with  by  strangers,  and  that  the  exami- 
[dentuy  of  nation  had  been  conducted  in  such  a  way  as  to  exclude 
remams.  ^^^  hypothesis  of  the  poison  being  introduced  after  ex- 
humation.^ Hence  in  a  Virginia  trial  for  homicide  by  poison- 
ing, the  omission  to  prove  directly  that  the  body  analyzed  was 
that  exhumed  was  properly  held  fatal  to  the  prosecution.^ 

§  789.  Poison  may  be  possessed  by  the  defendant  either  in 
its  manufactured  state,  or  it  may  be  prepared  by  him. 
from  pot-  In  the  latter  case  we  may  expect  to  find  materials  from 
poifton  by  which  the  poison  could  be  concocted,  drugs  peculiarly 
eeD  ant.  ^^  exclusively  suited  for  the  purpose  of  adulterating 
food,  or  receptacles  fitted  for  the  preserving  of  such  articles.  It 
may  be  also  relevant  to  show  that  the  accused  was  in  the  habit 
of  making  materials  of  this  class,  and  that  he  was  familiar  or 
acquainted  with  the  criminal  purposes  to  which  they  might  be 
made  subservient.  Such  evidence  may  be  admissible  both  for 
the  prosecution  and  for  the  defence.  For  the  prosecution  it 
may  be  admissible  for  the  purpose  of  showing  that  the  defend- 
ant had  in  his  hands  the  drugs  by  which  the  crime  could  be 
effected.  For  the  defence  it  may  be  offered  for  the  purpose  of 
showing  that  the  drugs  were  in  his  hands  for  innocent  objects  ; 
or  in  the  ordinary  course  of  his  business ;  or  for  domestic  pur- 
poses. Of  the  last  line  of  cases  a  common  illustration  is  the 
claim  that  the  poison  was  bought  in  order  to  kill  rats.  This, 
however,  is  a  defence  which  is  open  to  rebuttal^  by  showing  that 
the  poison  was  not  so  used,  or  if  so  used,  was  used  only  as  a 
pretext.^ 

§  790.  In  cases  of  poisons  which  act  instantaneously,  some 
Inference  light  may  be  thrown  on  the  question  by  the  position  of 
[ioTofdt  th«  ^^^y-  Thus  Mr.  Amos  *  tells  us  of  a  trial  in  which 
ceased.  ^he  hypothesis  of  suicide  was  defeated  by  the  fact,  that 
while  the  united  result  of  medical  experience  is  that  prussic  acid 
produces  instantaneous  death,  the  deceased  was  found  with  a 
corked  bottle  in  her  hand,  from  which  five  drachms  had  been 

^  See  Bupra,  §  422.  *  R.  o.  Higgins,    14    Lond.  Med. 

*  Com.  V,  Lloyd,  reported  Wbart.  Gaz.  896,  and  cases  in  Whart.  Crim. 

on  Horn.  §  782.     See  1  Crim.  Law  Law,  8th  ed.  §  345. 

Mag.  293.  *  Great  Oyer,  347. 
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CHAP.  XIV.]  INFERENCES  AS  TO  POISONING.  [§  791. 

taken,  and  with  the  bed-clothes  composed  about  her  person  with 
elaborate  precision.^ 

§  791.  As  cumulative  proof  in  such  cases,  it  is  admissible  to 
prove  that  the  defendant  unnecessarily  forced  himself  ,  , 

*  .  Inferences 

into  contact  with  the  deceased,  or  out  of  the  sphere  of  from  con- 
his  usual  duties  or  habits  tried  to  administer  paeat  or 
drink  to  the  deceased.  It  may,  under  such  circumstances,  be  im- 
portant to  go  far  back  for  the  purpose  of  discovering  who  pre- 
pared the  meats  or  had  access  to  the  dishes,  and  such  evidence 
is  clearly  admissible.  There  are  many  cases  where  it  may  not 
be  out  of  place  to  inquire  whether  any  members  of  the  deceased's 
family  were  observed  unaccountably  to  abstain  from  the  dish 
previously  poisoned,  particularly  if  it  belonged  to  the  usual  meal 
of  the  family,  or  was  a  favorite  of  the  deceased ;  whether  there 
was  any  attempt  to  prevent  others  from  partaking  of  it  or  to 
dissuade  the  deceased  from  abstaining  from  such  food ;  and  par- 
ticularly, whether  there  was  any  effort  to  prevent  a  post-mortem 
examination,  or  to  hide  or  destroy  any  remaining  portions  of 
the  food  or  drink  of  which  the  deceased  partook,  or  any  of  the 
vessels  containing  them  ;  or  whether  there  was  an  effort  to  throw 
unreasonable  obstacles  in  the  way  of  the  employment  of  a  com- 
petent physician  during  the  illness  of  the  deceased.^ 

^  See  2  Wh.  &  St.  Med.  Jar.  §  821.  her  lover,  who  began  to  be  tired  of 

*  Supra,  §  748.    See  2  Mitter.  Deat  her,  —  her  husband,  of  whom  she  be- 

St.  §  1 24.  gan  to  be   tired,  —  her  aunt,  whose 

**  Of  all  the  great  poisoners,  the  heir  she  was,  —  succesbively  sickened 

most  stealthy  and  feline,  we  have  been  and  died,  she  was  the  last  who  would 

told,  was  the  widow  Zwanziger,  known  have  been  suspected  of  having  dis- 

in  history  by  the  name  of  her  last  patched  them.    Yet  this  most  ezpe- 

husband,  the  Privy  Councillor  Ursi-  rienced,  self-disciplined,  and  wary  of 

nu9,  of  Berlin.    Madame  de  Brinvil-  poisoners,  —  this  actress  so  consum- 

liers  was  an  enthusiast,  who  poisoned  mate,  that  to  the  end  she  played  the 

with  a  spread  and  dignity  of  circum-  parts  of  the  lady  of  fashion,  and  the 

stances  which  necessarily  invited  de-  sentimental  and  pietistic  poetess  with 

tection.    The  widow  Zwanziger,  on  a  perfection  that  showed  no  flaw, — 

the  other  hand,  slid  softly  about  from  was  careless  enough,  when  engaged  in 

house  to  house,  poisoning  unobtru-  such  common  game  as  the  poisoning, 

sively.     So  quiet  and  home-like  were  as  if  merely  to  keep  her  hand  in,  of 

her  attentions  to  the  deceased  —  so  an  ordinary  man-servant,  to  leave  the 

deep  and  yet  so  well  controlled  her  arsenic  open  in  a  room  where  her  in- 

grief  —  so  completely  her  whole  de-  tended  victim,  made  curious  by  one 

portment  that  of  a  tender,  sober,  and  or  two  abortive  operations  she  had 

yet  undemonstrative  friend,  that  when  attempted  on  him,  scented  it  out,  car- 
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§  794.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  XIT. 

§  792.    It  used  to  be  held  that  there  were  certain    poisons 
-J  which  would  not  operate  fatally  for  months,  or  even  for 

of  working  years  after  their  administration.     Under  such  circam- 

of  poisons* 

stances,  prosecutions  were  maintained  on  the  Continent 
of  Europe  for  poisonings  in  which  the  death  did  not  occur  till 
years  after  the  alleged  guilty  act.^  Under  our  own  law  it  is  nec- 
essary, in  order  to  sustain  a  prosecution  for  homicide,  that  the 
death  should  have  occurred  within  a  year  and  a  day  from  the 
injury  inflicted.^ 

§  793.  It  has  been  laid  down  by  medical  writers  that  certain 
Duration  poisons  have  a  stated  time  to  run,  and  that  unless  the 
Mindica^*  deceased^s  illness  corresponded  with  such  period,  the 
lug  poison,  inference  of  poisoning  is  negatived.  But  the  conflict 
of  expert  testimony  on  this  point  is  too  great  to  sustain  any 
definite  conclusion ;  and  if  it  should  appear  that  the  defendant 
was  poisoned  and  died  of  poison,  the  length  of  his  illness  within 
the  limitation  above  given  is  immaterial.' 

§  79-1.  Malice  in  poisoning  cases  depends  upon  two  condi- 
Inference  tions  :  First,  the  design  must  be  wickedly  to  take  life 
?n  poSson-  ^^  inflict  bodily  hurt.  A  physician  may  administer  a 
*°^*  dangerous    medicine  either  discreetly   or  negligently. 

In  the  first  case«  where  the  drug  is  administered  in  order  to 
save  life,  and  the  patient,  notwithstanding  that  the  physician 
exercises  the  diligence  usual  to  good  physicians  in  his  circum- 
stances, dies  from  the  medicine,  there  is  no  criminal  liability.  In 
the  second  case,  where  the  drug  is  administered  negligently,  and 
the  patient  dies  of  the  drug,  the  person  administering  the  drug 
is  guilty  of  manslaughter.^  To  constitute  malice,  therefore,  in 
order  to  convict  of  murder,  there  must  be  an  evil  intent  to  take 
life,  or  inflict  some  grievous  bodily  harm.  But  this  is  not  all. 
There  must  be  a  knowledge  of  the  dangerous  character  of  the 
poison,  and  it  must  be  actually  dangerous.     A.  may  administer 

ried  it  to  a  chemist,  and  established  in  2  Wh.  &  St.  Med.  Jur.  §§  S2S  et 

the  fact  that  it  was  of  the  same  char^  se^. 

acter  with  the  poison  by  which  she  *  Whart.  Crim.  Law,  Sth  ed.  §  312. 
had  seasoned  some  prunes  she  had        *  R.  v.  Russell,  cited  in  Taylor's 

been  giving  him  for  dessert"     1  Wh.  Med.  Jur.  by  Reese,  99.     See  2  Wh. 

&  St.  Med.  Jur.  §  788.  &  St.  Med.  Jur.  §§  821  it  seq. 

^  See  on  this  subject  Amos's  Great        ^  Whart.    Crim.  Law,  Sth  ed.  §| 

Oyer,  847;   and   see  also  discussion  862-868. 
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CHAP.  XIV.]  EXTRINSIC  INDICATIONS.  [§  795. 

a  supposed  enchanted  but  innocent  potion  to  B.,  with  intent  to 
kill  B. ;  but  this  will  not  be  administering  poison.  On  the  other 
hand,  when  the  poison  is  known  by  the  defendant  to  be  deadly, 
his  administering  it  without  proper  medical  advice  is  strong 
proof  of  malice.  If  the  poison  be  administered  negligently,  the 
case  is  manslaughter.^ 

Whether  other  poisonings  are  admissible  to  rebut  defence  of  ac- 
cident has  been  already  discussed.^  In  any  view,  after  due  ground 
laid,  it  is  admissible  to  prove  motive  such  as  would  prompt  the 
guilty  act.^ 

VII.  INFERENCES  FROM  EXTRINSIC  INDICATORT  PROOF. 

§  795.  In  another  work,  inferences  of  this  character,  so  far  as 
concerns  questions  of  identity,  are  examined  at  length.^ 

It  should  be  observed  that  indications  such  as  these,  if  rele- 
vant, go  to  the  jury  for  what  they  are  worth.^  Thus  it  has 
been  held  admissible  to  put  in  evidence  a  memorandum  made 
in  pencil  in  the  pocket-book  of  the  accused,  and  this  without 
proof  of  handwriting.^ 

^  Whart.  Crim.  Law,  Sth  ed.  §  345.  stealthily  left  during  the  night ;  that 

*  Supra,  §  50.  when  the  crime  was  committed  by  the 

*  Templeton  v.  People,  27  Mich.  501.  aid  of  chloroform  the  accused,  shortly 
^  2  Wh.  &  St  Med.  Jur.  (1878)  §§  afterwards,  smelt  strongly  of  chloro- 

287,  1218.  form;  that  fragments  of  clothes  torn 

*  Supra,  §  24.  The  following  anon-  from  the  assailant  in  the  struggle 
ymous  cases  have  been  reported  :  —       matched  fragments  in  possession  of 

The  fact  that  the  deceased  person's  the  accused ;  that  a  dog  belonging  to 

hands  were  tied  by  a  cord  in  a  sailor's  him  was  seen  prowling  about  the  place 

knot  is  relevant  in  a  prosecution  in  of  crime  soon  after  its  commission, 
which  a  sailor  is  tried  for  the  homi-        Other  cases  are  referred  to  supra, 

cide.  §§  24,  764  et  seq, 

A  piece  of  rope,  found  near  the  de-        A  witness  who,  soon  after  a  homi- 

ceased,  was  proved,  in  a  homicide  case,  cide,  had  taken  a  pair  of  shoes  from 

to  match  a  piece  of  rope  found  on  the  the  defendant's  house,  one  of  which, 

person   of  the  accused,  and  the  two  as  the  government  contended,  fitted  a 

pieces  appeared  to  have  been  careless-  track  supposed  to  have  been  made  by 

ly  cut  apart.    This,  however,  was  met  the  murderer,  was  permitted  to  testify 

by  the  testimony  of  a  rope-maker,  that  that  the  shoes  appeared  as  if  they 

one  piece  was  twisted  to  the  right  and  had  recently  been  washed.     It  was 

another  to  the  left.  ruled  that  the  admission  of  this  testi- 

It  is  also  relevant  to  prove  that  the  mony  afibrded  no  ground  of  exception, 

room  in  which  the  accused  slept  on  Com.  v,  Sturtivant,  117  Mass.  122. 
the   night   of   the   homicide   showed        *  Whaleyt;.  State,  11  Ga.  123.    But 

marks  indicating   that  it  had    been  see  supra,  §  682. 

669 


§  796.J 


EVIDENCE  IN  CRIMINAL  CASES. 


[CHAP.  XIV. 


§  796.  The  character  of  footprints  leading  to  the  scene  of 
Footprinu  murder,  and  their  correspondence  with  the  defendant's 
mMka  on^  feet,  may  be  put  in  evidence  in  cases  when  the  defend* 
*<*"•  ant's  agency  is  disputed.^     Such  evidence  is  not  by  it- 


^  Com.  V.  Pope,  103  Mass.  440; 
Murphy  v.  People,  63  N.  Y.  690;  State 
V.  GrfJiam,  74  N.  C.  646;  Sute  o, 
England,  78  N.  C.  552;  Campbell  o. 
State,  23  Ala.  44;  Campbell  v.  Sute, 
55  Ala.  SO. 

It  is  within  the  discretion  of  the 
court,  when  the  question  whether  the 
defendant  could  have  made  certain 
footprints,  to  permit  him  to  make 
tracks  with  his  naked  feet  on  the 
ground  as  tests.  Campbell  v.  State, 
55  Ala.  80. 

In  Judge  Landon's  charge  in  Peo- 
ple V.  Billings,  Saratoga,  1878,  we 
have  the  following :  — 

**  This  case  affords  abundant  illus- 
trations of  circumstantial  eyidence. 
Here  is  a  flower-bed  newly  spaded. 
A  heavy  rain  falls  upon  it  Tuesday 
afternoon.  You  know  that  flower-bed 
must  be  wet  as  a  consequence  of  that 
rain.  If,  on  the  following  morning, 
there  are  footprints,  distinct  and 
deeply  sunken,  in  the  flower-bed,  you 
conclude  somebody  must  have  stepped 
there  since  the  rain,  otherwise  the 
tracks  would  not  have  been  so  deep 
and  distinct;  otherwise  the  rain  would 
have  washed  them  out.  But  if  you 
ee  two  of  the  footprints  are  like 
each  other  and  different  from  a  third 
one,  you  conclude  two  persons  have 
stepped  in  that  flower-bed.  Two  of 
the  prints  may  have  peculiar  impres- 
sions around  the  heel,  as  if  the  boot 
heel  had  a  sort  of  rim  projecting 
around  it,  and  you  conclude  the  man 
who  stepped  there  wore  a  boot  having 
such  a  projecting  rim.  If  upon  close 
inspection  you   find    in    those   foot- 
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prints  a  peculiar  mark,  as  if  the  hoot 
had  a  sharp  triangular  point  Fanning 
out  on  the  tap  or  sole  of  the  boot,  you 
conclude  the  man  who  made  the  tracks 
wore  a  boot  corresponding  with  those 
impressions.    Do  those  footprints  lead 
alons  to  the  comer  of  the  crarden  and 
to  the  garden  fence?     You  conclude 
so  the  man  walked.    Is  there  mad  or 
dirt  upon  the  fence,  and  do  the  tracks 
seem  to  stop  at  that  fence?    Yoo  con- 
clude the  man  got  over    the   fenc^e 
there.    Is  there  an   orchard   bejond 
with  a  heavy  tuft  of  grass  or  sod  a{Mn 
it?  You  conclude  he  may  have  passed 
in  there,  where  the  sod  would  not  re- 
tain  the  impression.     You  conclode 
BO,  since  the  man  is  not  there,  since, 
perhaps,  there  are  no  returning  foot- 
steps.    You  pass  to  the  next  field,  a 
corn-field  recently  ploughed.  You  pass 
along  its  south  fence,  and  you   find 
now  and  then  like  tracks.    You  think 
the  same  man  has  been  along  there. 
Some  of  these  tracks  are   four  feet 
apart.    You  reason  upon  them.     Did 
the  man  run,  and  if  he  ran,  why  did 
he  run  ?    Do  you  find  tracks  of  both 
feet  brought  together  ?     You  reason, 
did  the  man  stop,  and  if  he  stopped 
why  did  he  stop?    Was  it  to  listen, 
and  if  he  listened  what  was  it  he 
heard  —  a  cry,  a  shriek,  or  the  run- 
ning of  many  feet  ?    But  I  need  not 
pursue  these  illustrations  further  to 
enable  you  to  understand  the  nature 
and  force  of  circumstantial  evidence. 
You  see  at  once,  it  only  requires  you 
to  reason  in  a  natural  way  upon  the 
facts  proved." 


CHAP.  XIV.]      INFERENCES  :  FOOTPBINTS :  SCENE  OF  GUILT.         [§  797. 

self  of  any  independent  strength,^  but  is  admissible  with  other 
proof  as  tending  to  make  oat  a  case.^ 

When  the  question  of  adaptation  of  the  foot  to  tracks  is  at 
issue,  and  where,  at  a  preliminary  hearing  before  a  magistrate,  a 
party  under  suspicion  was  compelled  to  allow  his  foot  to  be 
placed  in  the  track,  it  was  held  that  the  results  of  the  experi- 
ment could  afterwards  be  detailed  on  trial.^  But  he  cannot  be 
compelled  to  place  his  foot  in  clay  for  experimental  purposes 
during  the  final  trial.^ 

§  797.  When  there  is  an  inspection  of  the  scene  of  guilt,  it 
must  be  shown  what  changes,  if  any,  have  taken  place   soene  of 
since  the  guilty  act.*     The  jury  may  be  taken  to  view  fUJiJ  J"^ 
the  premises,^  but  the  visit  must  be  in  the  presence  of  Jury. 

^  R.  V.  Britton,  1  F.  &  F.  354.  aboat,  which  were  material  facts,  the 
*  See  remarks  of  Wells,  J.,  in  Com.  prisoner  having  been  engaged  the  day 
V.  Sturtivant,  Whart.  on  Horn.  App.  before  in  threshing  wheat.  Impres- 
Mr.  Wills  (Cir.  £v.  p.  122)  says:  sions  were  found  in  the  soil,  which 
^'  A  farm  laborer  was  tried  for  the  was  stiff  and  retentive,  of  the  knee  of 
murder  of  a  young  woman,  a  domestic  a  man  who  had  worn  breeches  made 
servant  living  in  the  same  service.  A  of  striped  corduroy,  and  patched  with 
little  before  seven  in  the  evening  she  the  same  material,  but  the  patch  was 
went  on  an  errand  to  take  some  barm  not  set  on  straight,  the  ribs  of  the 
to  a  neighboring  house  about  two  hun-  patch  meeting  the  hollows  of  the  gar- 
dred  yards  distant,  but  it  not  being  ment  into  which  it  had  been  insert- 
wanted  she  did  not  leave  it,  and  set  ed ;  which  circumstances  exactly  cor- 
out  about  aeven  o'clock  on  her  way  responded  with  the  prisoner's  dress, 
back.  Being  about  to  leave  her  situa-  The  prisoner  denied  that  he  had  seen 
tion  that  evening,  she  had  requested  the  deceased  after  she  left  the  house 
the  prisoner  to  carry  her  box  to  the  on  her  errand,  and  stated  that  he  had 
gardener's  house,  about  a  quarter  of  a  been,  in  the  interval  before  his  arrival 
mile  distant.  Soon  after  she  set  out  at  the  gardener's  house,  in  company 
on  her  errand  the  prisoner  followed  with  an  acquaintance  whom  he  had 
her  carrying  her  box,  but  did  not  met  with  on  the  road;  but  it  was 
reach  the  gardener's  cottage  until  proved  that  the  person  referred  to  at 
after  eight.  On  the  following  morn-  the  time  in  question  was  at  work 
ing  she  was  found  lying  on  her  back,  thirty  miles  off.  He  was  convicted 
drowned  in  a  shallow  pit  near  a  foot-  and  executed." 
path  leading  from  her  master's  house  '  State  v.  Graham,  74  N.  C.  646 ; 
to  the  gardener's  cottage.  There  were  Walker  v»  State,  7  Tex.  A  p.  246. 
marks  of  violence  on  her  person,  and  ^  Stokes  v»  State,  5  Bax.  619.  Su- 
one  of  her  shoes  and  the  jug  in  which  pra,  §  812. 

she  had  carried  the  barm  were  found        ^  State  v.  Knapp,  46  N.  H.  14S. 
near  the  pit     Barm  was  also  found        *  See  Mass.  Gen.  Stat.  c.  172,  §  9; 

spilt  near  the  spot,  and  there  were  6  Gush.  298;  Ghute  v.  State,  19  Minn, 

marks  of  much  trampling,  and  chaff  271 ;  Fleming  v.  State,  11  Ind.  234. 
and  grains  of  wheat  were  scattered  671 


§  798.]  EVIDENCE  IN  CBIMINAL  OASES.  [CHAP.  XIT. 

the  accused.^  The  view  may  be  granted  after  the  judge  has 
Bummed  ap  the  case.^  If  a  part  of  the  jury  are  allowed  to  go 
by  themselves  to  the  view,  this  is  error.' 

§  798.  The  inferences  we  have  jast  noticed  are  not  limited  to 
Similar  cases  of  homicide.  Footprints  are  available  as  camnla- 
{n'othcr*"  ^'^®  proof  of  identity  in  all  cases  where  identity  is  to 
<*"^  be  proved.    In  the  Tichborne  case,  one  of  the  strongest 

proofs  against  the  claimant  was  that  his  foot  could  not  in  any 
way  be  made  to  fit  the  measurements  used  to  make  the  shoes  of 
Roger  Tichborne.  In  an  unreported  New  Jersey  case  of  arson, 
elsewhere  noticed,  in  which,  while  there  were  two  tracks  of 
horses*  shoes  coming  from  the  place  burned,  there  were  no  tracks 
going  to  it,  it  was  a  principal  point  against  the  accused  that  his 
horse  was  found,  the  day  after  the  firing,  with  marks  on  his 
hoofs  which  showed  that  the  shoes  had  recently  been  reversed 
BO  that  he  could  have  been  ridden  to  the  spot  with  shoes  reversed, 
and  from  it  with  the  shoes  in  the  usual  position.  Similar  infer- 
ences may  be  drawn  from  other  extrinsic  facts.  Breaking,  in 
burglary,  for  instance,  may  be  shown  by  marks  on  the  building 
broken  into  ;  ^  rape,  by  the  condition  of  the  place  of  offence,  and 
of  the  dress  of  the  accused  ;  ^  abortion,  by  the  possession  of  the 
mechanism  of  the  crime,  and  by  traces  on  the  party  injured  of 
wounds  from  such  mechanism  ;  ^  arson,  from  possession  of  means 
of  ignition  and  from  the  traces  of  combustion,  as  well  as  from 
other  burnings; 7  robbery,  from  the  violence  done  to  the  property 
seized,  as  well  as  to  the  clothes  and  person  of  the  prosecutor ;  ' 
larceny,  from  facts  indicating  stealth  and  concealment ;  ^  malice, 
in  malicious  mischief,  from  marks  of  peculiar  malignity  on  the 
thing  injured.^^  But  in  all  cases  where  conviction  is  sought  on 
the  ground  that  the  defendant  had  opportunities  for  committing 
the  crime,  it  must  be  remembered  that  proof  of  this  class  is  only 

1  State  V.  Berlin,  24  La.  An.  46.  ^  Infra,  §  799;  Whart.  Crim.  Law, 

9  R.    V.    Martin,  L.    R.   1   C.    C.  8th  ed.  §  759. 

1 78.  *  Whart  Crim.  Law,  8th  ed.  §§  566, 

«  Ruloff  V,  People,  18  N.  Y.  179;  576  a. 

Eastwood  y.  People,  8  Parker  C.   R.  «  Ibid.  §  598.     Infra,  §  799. 

25.     As  to  diagrams  see  supra,  §  545;  ^  Whart.  Crim.  Law,  8th  ed.  §§  826- 

State  t^.  Jerome,  83  Conn.  265.     See  831. 

R.  V.  Haseltine,  12  Cox,  404,  approv-  ^  Ibid.  §§  849-50. 

ing  of  experiments  to  tost  the  effect  of  *  Ibid.  §§  895,  908,  928,  926. 

fire  in  arson  cases.  ^  Ibid.  §§  1071,  1082  c. 
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CHAP.  XIV.]     INFEBENCES  :  INCULPATORY  INSTRUMENTS.  [§  799. 


of  value  when  offered  either  to  anticipate  or  to  rebut  the  defence 
that  the  defendant  had  no  such  opportunities.  That  a  man 
could  have  done  a  wrongful  act  is,  by  itself,  no  suf&cient  proof 
that  he  did  it.^ 

§  799.  As  has  been  already  observed,  it  is  relevant  to  put  in 
evidence  any  instruments  of  crime,  in  the  defendant's  inference 
possession,  indicating  preparations  on  *his  part  to  com-  ^^17"^*-' 
mit  the  suspected  offence.*    Nor  is  proof  of  the  posses-  fitrumenu. 


^  **The  infirmatiYe  hypotheses  af- 
fecting motives  to  commit  an  offence 
are  applicable,  also,  to  means  and  op' 
portunities  of  committing  it ;  and  some 
unhappy  cases  show  the  danger  of 
placing  undue  reliance  on  them.  A 
female  servant  was  charged  with  hav- 
ing murdered  her  mistress.  No  per- 
sons were  in  the  house  but  the  de- 
ceased and  the  prisoner,  and  the  doors 
and  windows  were  closed  and  secure  as 
usual.  The  prisoner  was  condemned 
and  executed,  chiefly  on  the  presump- 
tion that  no  one  else  could  have  had 
access  to  the  house;  but  it  afterwards 
appeared,  by  the  confession  of  one  of 
the  real  murderers,  that  they  had 
gained  admittance  into  the  house, 
which  was  situated  in  a  narrow  street, 
by  means  of  a  board  thrust  across  the 
street  from  an  upper  window  of  an 
opposite  house,  to  an  upper  window 
of  that  in  which  the  deceased  lived 
and  that,  having  committed  the  mur- 
der, they  retreated  the  same  way 
leaving  no  traces  behind  them.' 
Stark.  £v.  865  ;  Best's  £v.  572. 

*  Com.   17.   Wilson,   2    Cush.    590 
Com.  V.  Blair,  126  Mass.  40;  People 
V.  Lamed,  S  Selden,  445;  People  v 
Winters,  29  Cal.  658.    Supra,  §§  32-9 

Upon  the  trial  of  an  indictment  for 
an  illegal  operation  upon  a  woman, 
certain  surgical  instruments  and  a 
speculum  chair,  found  in  the  defend- 
ant's house,  were  exhibited  to  the 
jury.  There  was  evidence  that  the 
chair  had  been  used  in  performing  the 
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operation,  and  medical  experts  were 
allowed  to  testify  that  the  surgical  in- 
struments were  adapted  to  producing 
abortions,  although  none  of  them  could 
be  said  to  be  so  exactly  designed  for 
such  use  as  not  to  be  appropriate  also 
for  use  in  lawful  acts  of  surgery.  It 
was  held  by  the  Supreme  Court  that 
the  defendant  had  no  ground  of  ex- 
ception to  the  admission  of  this  evi- 
dence. Com.  V,  Brown,  121  Mass.  69. 
To  the  same  effect  is  Com.  v.  Blair, 
126  Mass.  40. 

In  conformity  with  the  view  in  the 
text,  on  the  trial  of  an  indictment  for 
breaking  and  entering  a  building  and 
stealing  therefrom,  a  number  of  burg- 
larious tools  and  implements,  found 
together  in  the  possession  of  the  de- 
fendant, at  the  time  of  his  arrest,  may 
be  brought  into  court  and  exhibited 
to  the  jury,  although  some  of  them 
only,  and  not  the  residue,  are  adapted 
to  the  commission  of  the  particular  of- 
fence in  question.  Com.  v.  Williams, 
2  Cush.  582,  588.  In  a  case  of  burg- 
lary, where  the  thief  gained  admit- 
tance into  the  house  by  opening  a 
window  with  a  penknife,  which  was 
broken  in  the  attempt,  and  a  part  of 
the  blade  left  sticking  in  the  window 
frame,  a  broken  knife,  the  fragment 
of  which  corresponded  with  that  in 
the  frame,  was  found  in  the  pocket 
of  the  prisoner,  and  was  held  proper 
evidence.  And  so  evidence  was  re- 
ceived to  trace  the  implements  with 
which  the  bur<rlarv  had   been  com- 
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§  801.]  EVIDENCE  IN  GBIMINAL  CASES.  [CEQkP.  JOY. 

sion  of  each  instraments  excluded  by  the  fact  that  it  implicates 
the  defendant  in  independent  crimes.^ 

Vni.  PHYSICAL  PRESUMPTIONS. 

§  800.  Boys  under  fourteen,  and  girls  under  twelve,  are  by 

Infante        the  English  common  law  presumed  incapable  of  matri- 

fnMpa!b1«     nionial  consent ;  and  this  presumption  is  irrebuttable. 

mony?""      ^^^  same  limit  is  prescribed  by  the  Roman  law,  and  by 

the  Council  of  Trent.^ 

§  801.  Children  under  seven  are  presumed  irrebuttably  to  be 
And  so  of  incapable  of  crime  ;  ^  between  seven  and  fourteen  the 
crime.  presumption  is  rebuttable  by  proof  that  the  defendant 
is  eapax  dolL^    A  boy  under  fourteen  is  presumed  incapable  of 

mitted  to  the  defendant's  home.  Pec-  was  effected  fitted,  the  prisoner  'ad- 
pie  V,  Larned,  S  Selden,  445.  mitted  on  the  trial  had  been  in  his 
^  Supra,  §§  89  et  seq.  possession  as  a  new  invention  and  a 
In  Ruloff's  case,  decided  in  New  curious  thing.  This  alone  was  some 
York,  in  1871,  the  conviction  rested  evidence  that  the  articles  found  with 
in  a  large  measure  on  the  production  the  drill  were  there  while  the  prisoner 
of  implements  found  in  the  prisoner's  occupied  the  room  and  used  the  desk, 
room^  and  on  photographic  likenesses  especially  with  the  other  evidence 
of  the  deceased.  The  applicatory  tending  to  show  that  the  room  had  re- 
law  is  thus  stated  by  Judge  Allen:  mained  locked  from  the  time  he  left 
*'  Objection  was  made,  upon  the  trial,  until  the  articles  were  found  and  taken 
to  the  production  in  evidence  of  cer-  away."  Ruloff  v.  People,  45  N.  Y. 
tain  implements  and  papers  found  in  213. 

the  room  and  desk  of  the  prisoner.  ^  Whart.  Confl.  of  L.  §  147. 

Both  the  room  and  desk  were  used  *  1  Hale,  19,  20;  4  Bl.  Com.  23; 

somewhat  in  common  by  him  and  one  R.  v,  Giles,  1  Mood.  C.  C.  166;  Marsh 

of  his  associates,  but  he  was  the  chief  v.  Loader,  14  C.  B.  (N.  S.)  535;  R. 

occupant      The  articles  were  taken  v.  Owen,  4  C.  &  P.  236;  People  v. 

some  time  after  his  arrest,  and  evi-  Townsend,  3  Hill  (N.  Y.),  479;  State 

dence  was  given  tending  to  show  that  v.  Coin,  9  Humph.  175;  Grodfrey  p. 

he  had  the  key  of  the  room,  and  show-  State,  31  Ala.  823. 

ing  how  the  room  had  been  kept  dur-  ^  R.  v.  Smith,  1  Cox  C.  C.  260 ; 

ing  his  absence;   and  the  prisoner,  Com.  v.  Mead,  10  Allen,  398 ;  1  Green 

upon  the  trial,  admitted  the  possession  Cr.  R.  402. 

of  one  of  the  implements.    Other  evi-  In  England  this  presumption  is  not 

dence  was  given,  also  tending  to  con-  affected  by  the  Act  of  24  &  25  Vict, 

nect  the  prisoner  with    the  articles  c  100,  ss.  48, 50.    R.  o.  Groombridge, 

found  in  his  room,  and  the  question  7  C.  &  P.  582,  per  Gasclee,  J.,  and 

of  fact  was  properly  submitted  to  the  Ld.  Abinger;  and  it  applies  to  the  of- 

jury  upon  that  question.    The  rachet-  fence  of  carnally  abusing  a  girl  under 

ditill,  which,  it  was  claimed,  the  bits  ten  years  of  age.     R.  v.  Jordan,  9  C. 

with  which  the  entry  into  the  store  &  P.  118,  per  Williams,  J.      But  if 
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CHAP.  XIV.]  INFERENCES:  IDENTITY.  [§  803. 

rape,  as  principal  in  the  first  degree.^     Nor  can  he,  according 

to  the  prevalent  view,  be  convicted  of  an  assault  with  intent  to 

ravish.^ 

As  an  infant  under  seven  is  not  capax  doli^  an  action  for  false 

imprisonment  lies  for  the  arrest  of  such  an  infant  under  charge 

of  felony.^ 

§  802.  Identity  of  name  is  not  by  itself,  when  the  name  is 
common,  and  when  it  is  borne  by  several  persons  in   identity 
the  same  circle  of  society,  sufficient  to  sustain  a  con-  inferable 
elusion  of  identity  of  person.     The  inference,  however,   name, 
rises  in  strength  with  circumstances  indicating  the  improbabil- 
ity of  there  being  two  persons  of  the  same  name  at  the  same 
place  at  the  same  time,  and  when  there  is  no  proof  that  there 
is  any  other  person  bearing  the  name.     Names,  also,  with  other 
circumstances,  are  facts  from  which  identity  can  be  presumed. 
Where  a  father  and  son  bear  the  same  name,  the  name,  if  used 
without  any  addition,  is  presumed  to  indicate  the  father.^ 

§  803.  Permanence  in  individuality  is  the  basis  of  all  our  in- 
ferences as  to  identity.     In  order  to  make  these  infer-   ^     . 
ences  we  assume  two  things :  (1.)  That  no  two  indi-  ouanesa  of 
viduais  are  precisely  alike,  each  individual  having  his  and  of 
perceptible  differentia ;  ^   (2.)    That  these  distinctive 


voice. 


the  boy  have  a  mischieyous  discretion,  ^  **  The  specific  gravity  of  any  ele- 

he  may  be  a  principal  in  the  second  mentary  substance,  the  proportions  in 

degree.      1  Hale,   680.      The  pathic  which  such  substances  are  chemically 

may  be  convicted  of   an    unnatural  united  into  compounds,   the  definite 

crime,  though   the    agent  be    under  forms  into  which  they  crystallize,  the 

fourteen.    R.  t;.  Allen,  1  Den.  C.  C.  modes  of  action  or  affinities  of  differ- 

364;  2  C.  &  K.  869.  ent  reagents,  and  many  other  similar 

^  1  Hale,  630;  R.  t\  Eldershaw,  8  instances  of    nature's  work   in    this 

C.  &  P.  396;  R.  V,   Groombridge,  7  province,  are  precisely  similar  to  each 

C.  &  P.  582;  R.  V.  Phillips,  8  C.  &  P.  other;  they  do  not  vary  even  by  a 

736;  R.  r.  Jordan,  9  a  &  P.  118.  hair's  breadth. 

^  Whart.  Crim.  Law,  8th  ed.  §  551 ;  '*  Far  otherwise  is  it  in  the  world  of 

R.  V.  Eldershaw,  3  C.  &  P.  305 ;  State  living  organisms,  where  variety  is  the 

V.  Sam,  Winston  N.  C.  300;  State  t;.  rule  and  uniformity  is  the  exceptiou; 

Pugh,  7  Jones  N.  C.  61 ;  though  see  nay,  it  is  not  even  the  exception,  for 

Com.  V,  Green,  2  Pick.  380;  People  t;.  not  one  such  exception  —  that  is  the 

Randolph,  2  Park.  C.  R.  213.  case  of  no  two  indiscernibles  —  can 

*  Marsh  v,  LfOader,  14  C.  B.  (N.  S.)  be  produced.     So  far  as  1  know,  Leib- 

535.  nit z  is  the  only  philosopher  of  modern 

^  See  Whart.  on  Ev.  §  1273;  Shep-  times  who  has  noticed  and  duly  em- 
herd  V,  State,  72  111.  480;  Richardson  phasized  this  wonderful  fact;  for  the 
9.  People,  85  111.  495.  675 
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features  are  not  capable  of  voluntary  change ;  and  that  he  who 
possesses  these  features  to-day  may  be  inferred  to  have  possessed 
them  yesterday,  and  that  he  who  possessed  them  yesterday  may  be 
inferred  to  possess  them  to-day.     The  first  of  these  assamptioiis 
—  that  of  the  apparent  distinctiveness  of  all  human  beings,  so 
that  no  two  persons  are  precisely  alike  —  is  one  of  the  axioms 
on  which  society  rests.     It  may  be  possible  that  there  are  adults 
so  precisely  alike  as  to  be  undistinguishable  even  by  those  who 
know  them  best ;  but  the  cases  of  such  supposed  identity  are  so 
impeiiectly  substantiated,  that  it  is  far  more  probable  that  the 
witnesses  testifying  were  mistaken  than  that  such  similitude  act- 
ually existed.     There  are  cases,  also,  in  which  mimics  have  been 
able  to  assume  for  a  short  time  the  appearance  and  expression 
of  others,  or  to  obliterate  their  own  peculiar  features,  but  these 
deceptions  can   be  maintained  but  for  very  brief  periods,,  and 
vanish  when  tried  by  close  tests.     We  have  a  right  to  hold,  in 
fact,  that  it  is  an  absolute  law  that  each  individual  should  have 
certain  features  assigned  to  him  by  which  he  is  distinguishable 
from  all  others ;  and  that  these  features,  while  subject  to  grad- 
ual modification  by  age,  should  yet  retain  their  characteristics 
so  as  to  be  distinguishable  for  months,  even  under  the  most  art- 
ful disguises.^     The  whole  figure  may  be  changed  by  dress  ;  the 
hair  may  be  cut  oflE  or  dyed  ;  yet  the  eyes,  the  nose,  the  mouth, 
the  voice  remain,  each  of  which  possesses  traits  which  cannot  be 
defaced  by  any  means  short  of  destruction.     "  The  Trimmer," 
says  Macaulay,  when  narrating,  in  a  striking  passage,  the  arrest 

statement  of  it  is  one  of  the  fanda-  the  differences  are  crowded  together 

mental  axioms  on  whicli  his  whole  sys-  within  narrow  compass,  say  within  the 

tem  is  founded The  illustra-  limits  of  six  by  ten  inches,  and  all  the 

tion  he  employed  while  discussing  the  main  features,  brow,  nose,  eyes,  cheek, 

subject  in  the  presence  of  the  Princess  mouth,  and  chin,  are  constructed  es- 

Caroline,  as  they  were  walking  in  a  sentially  on  the  same  general  pattern, 

garden  together,  was  that  no  leaves  But  what  a  marvellous  wealth  of  dif- 

precisely  alike  could  be  found  on  any  ference  underlies  all  this  uniformity  I 

bush.     Another  gentleman   who  was  Among  the  many  millions  of  human 

present   took   up   the   challenge,  but  faces   that  people  this  earth,  no  two 

after  a  long  search  was  obliged  to  con-  can  be  found  so  nearly  alike  but  that 

fess  that  the   statement  of   Leibnitz  they    are    easily  distinguished   at  a 

was  probably  correct.     A  better  illus-  glance."     Prof.  Bowen  in  Princeton 

tration,  as  it  seems  to  me,  might  be  Rev.  May,  1880,  p.  8S4. 
taken  from  the  human  face.     Here  all        ^  See  Brown  v.  Com.  76  Peon.  St. 

676  819. 
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of  Jeffreys,  "  was  walking  through  Wapping,  when  he  saw  a 
ijvell-known  face  looking  out  of  the  window  of  an  ale-house.  He 
could  not  be  deceived.  The  eyebrows,  indeed,  had  been  shaved 
away.  The  dress  was  that  of  a  common  sailor  from  Newcastle, 
and  black  with  coal  dust ;  but  there  was  no  mistaking  the  sav- 
age eye  and  mouth  of  Jeffreys."  But  the  face  is  not  the  only 
test.  Voices  are  equally  distinguishable,  and  their  distinguisha- 
bility  has  been  made  the  basis  of  convictions  in  criminal  courts.^ 
A  much  more  difficult  point  arises  when  we  take  up  the  ques- 
tion of  the  change  of  appearance  by  time.  Undoubtedly  the  pre- 
sumption of  continuance,  which  is  now  immediately  before  us, 
extends  so  far  as  to  justify  us  in  saying  that  a  person  will  con- 
tinue to  look  to-morrow,  next  week,  or  even  next  month,  as  he 
looks  to-day.  When  we  take  longer  periods,  however,  the  pre- 
sumption fades  gradually  away.  All  persons  who  have  reached 
middle  life,  and  who  have  been  absent  for  years  from  their  school 
or  college  companions,  are  aware  what  alterative  effects  ten  or 
fifteen  years  have  on  the  countenance,  and  how  after  forty  or 
fifty  years  the  features  which  once  constituted  individuality  have 
acquired  such  new  expressions  as  to  defy  recognition.  It  may 
be  said  that  this  is  because  of  the  weakened  memory  of  the  ob- 
server. But  that  there  is  a  material  Knd  sometimes  decisive 
change  in  the  parties  observed  arises  from  the  necessary  ac- 
tion of  time  on  the  countenance,  and  is  illustrated  by  photo- 
graphs taken  of  the  same  person  at  different  stages  of  life.  We 
must  remember,  also,  that  while  two  persons  (i.  e.  twins)  may 
be  undistinguishable,  except  by  near  relatives,  at  an  early  period 


^  In  Com.  V.  Scott,  128  Mass.  222, 
an  effort  was  made  to  identify  by  the 
voice  the  burglars  who  had  broken 
into  the  Northampton  Bank.  The 
cashier  testified  that  he  had  been 
compelled  by  masked  burglars  to  open 
the  vault,  and  stated  that  he  could 
identify  them  by  the  voice.  To  show 
that  there  was  no  peculiarity  in  his 
voice,  the  defendant  Scott  was  then 
asked  by  his  counsel  to  stand  up  and 
repeat  something,  which  he  did,  and 
the  witness  said  he  was  suppressing 
his  voice.    Scott  was  then  told  by  his 


counsel  to  "  speak  it  right  out."  The 
judge  then  said  :  <*  I  do  not  think  this 
is  competent.''  The  counsel  for  the 
defendants  contended  that  he  had  a 
right  to  have  the  peculiarities  of  the 
defendants'  voices  pointed  out  by  the 
witness,  and  that  for  this  purpose  the 
voices  themselves  were  competent. 
The  judge  ruled  that  though  identifi- 
cation could  be  by  voice,  experiments 
in  court  were  inadmissible.  King  v, 
Donahoe,  110  Mass.  155.  In  Brown 
V,  Com.  76  Penn.  St.  819,  a  confes- 
sion was  identified  by  voice. 

677 


§  803.]                        EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  XIY. 

of  life,  they  diverge,  as  they  grow  older,  and  gradually  assnme 
distinct  types.     We  must  therefore  hold  that  the  presumption  of 

continuance,  when  invoked  in  questions  of  identity,  cannot  be 
extended  further  than  to  imply  such  a  continuance  of  appear- 
ance as  is  subject  to  the  usual  modifications  of  time.^ 

^  As  to  proof  of  identity  see  supra,  murder.    They  were  both  convicted, 

§§  IS,  378.     For  identification  by  in-  one  upon  evidence  of  identity  given 

spection  see  supra,  §  312.  by  numerous  persons,  who  all  swore 

'^Now,  the  question  being  one  of  to  the  man.  He  was  convicted,  and 
identity,  a  good  deal  has  been  said  if  execution  had  followed  upon  con- 
about  the  doubtful  nature  of  the  in-  viction  with  the  rapidity  it  did  at  an 
quiry,  and  of  the  only  proof  which,  earlier  time,  the  man  would  have  been 
generally  speaking,  can  be  produced  executed.  It  was  proved  afterwards, 
of  identity ;  and  I  quite  agree  that  it  beyond  all  possibility  of  a  doubt,  that 
is  one  of  the  most  difficult  questions  those  who  had  sworn  to  the  identity 
with  which  courts  of  justice  and  juries  of  the  man  were  mistaken.  He  hatd 
have  to  deal,  and  that  it  is  one  of  been  taken  up  for  picking  pockets  on 
those  questions  upon  which  they  are  the  day  the  murder  was  committed, 
occasionally  liable  to  go  wrong.  But  hundreds  of  miles  away  from  the  place; 
ordinary  cases  of  identity  are  very  he  was  in  confinement  at  the  time  un- 
different,  indeed,  from  the  present,  der  the  latter  charge ;  there  was  not 
Frequently  a  man  is  sworn  to  who  has  the  slightest  doubt  in  the  world  about 
been  seen  only  for  a  moment,  or  for  a  it.  The  man  was,  of  course,  reprieved, 
very  short  space  of  time.  A  man  stops  I  tried  a  case  not  very  long  ago  at 
you  on  the  road,  puts  a  pistol  to  your  Hartford,  where  a  man  was  charged 
head,  and  robs  you  of  your  watch  or  with  night  poaching,  and  with  a  most 
your  purse ;  a  man  seizes  you  by  the  serious  assault  upon  a  keeper,  —  the 
throat,  and  while  you  are  half  stran-  keeper  having  been  most  cruelly  used, 
gled,  his  confederate  rifles  your  pock-  The  keeper  was  a  most  respectable 
ets;  a  burglar  invades  your  house  by  man,  head-keeper  of  a  nobleman  in 
night,  and  you  have  only  a  rapid  the  country.  Nobody  doubted  his  per- 
glance  to  enable  you  to  know  his  feet  veracity  and  intention  to  speak 
features.  In  all  these  cases  the  op-  the  trul^h,  and  he  swore  most  positively 
portunity  of  observing  is  so  brief  that  to  the  man.  I  had  not  the  slightest 
mistake  is  possible,  and  yet  the  lives  doubt  of  his  testimony.  The  jur^'  con- 
and  safety  of  people  would  not  be  victed  the  prisoner.  It  turned  out 
secure  unless  we  acted  on  the  recol-  afterwards  that  we  were  all  mistaken, 
lection  of  features  so  acquired  and  so  It  was  shown  satisfactorily  that  he 
retained;  and  it  is  done  every  day.  had  been  mistaken  for  another  man. 
There  are  instances,  indeed,  in  which  Therefore  I  quite  agree  with  what 
the  supposed  recollection  of  the  feat-  was  said  by  the  learned  counsel  for 
ures  of  a  person  accused  has  proved  the  defendant,  that  in  ordinary  cases 
faulty.  I  have  known  such  instances  identity  is  a  very  difficult  point ;  and 
myself.  I  remember  to  have  been  here  it  is  the  question  at  issue  in  this 
present  years  ago  at  a  trial,  which  I  case.  But  in  the  cases  I  am  speaking 
never  shall  forget,  on  the  western  cir-  of,  you  have  merely  the  evidence  of 
cult,  in  which  two  men  were  tried  for  persons  who  have  had  a  short  and 
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§  804.  After  death,  the  presumption  of  continuance  of  appear- 

casual  opportunity  of  becoming  ac-  man,  who  thus  claims  to  be  Roger 
quainted  with  the  appearance  of  the  Tichbome,  with  a  totally  different  in- 
individual.  Here  we  have  a  much  dividual,  namely,  Arthur  Orton,  is  in 
wider  range  of  proof ;  but  at  the  same  like  manner  asserted  and  contested. 
time  the  inquiry  is  one  which  has  its  So  that  the  defendant  stands,  as  it 
own  peculiar  difficulties;  for  whereas  were,  between  two  persons, — between 
in  the  cases  to  which  I  have  been  re-  Arthur  Orton  on  the  one  hand,  and 
f erring  the  recollection  is  called  forth  Roger  Tichbome  on  the  other;  and 
in  a  court  of  justice  speedily  after  the  while  he  asserts  he  is  Roger  Tich- 
event,  here  we  are  dealing  with  the  borne,  a  host  of  witnesses  declare  that 
identity  of  a  man  alleged  to  have  been  he  is  Arthur  Orton;  so  that  the  same 
dead  ever  since  1854,  —  twenty  years  conflict  which  occurs  with  reference 
ago,  —  and  the  asserted  identity  of  an-  .to  his  identity  with  Roger  Tichbome 
other  man  who  for  a  great  number  of  occurs  with  reference  to  his  identity 
years  has  disappeared  from  the  knowl-  with  Arthur  Orton  ;  and  you  have 
edge  of  all  those  who  knew  the  un-  witness  after  witness  produced  to  say 
doubted  man,  from  the  year  1854,  at  he  is  Arthur  Orton  and  witness  after 
all  events,  until  the  year  1866  or  1867.  witness  to  say  he  is  not."  Coekburn, 
And  if  in  ordinary  cases  evidence  of  C.  J.,  charge  in  Tichbome  case,  p. 
identity  is  calculated  to  mislead  us  or  12. 

embarrass  us,  how  much  more  must  it  In  10  Cent.  L.  J.  128,  we  have  the 

do  so  in  a  case  like  the  present,  where  following :  — 

you  have  a  host  of  witnesses  on  the  **  Take  the  case  of  twin  children  ; 
one  side  confronted  with  an  equal  you  see  two  beautiful  little  girls  pass 
host  on  the  other;  where,  with  the  ex-  your  door  day  after  day,  dressed  alike, 
ception  of  the  mother,  you  have  an  the  same  size,  hair  alike,  faces  cast 
entire  family,  —  I  say  an  entire  family,  upon  exactly  the  same  model,  com- 
for  I  attach  no  value  to  the  opinion  of  plexion  and  expression  of  counte- 
Mr.  Biddulph,  —  a  body  of  persons  nance  identicaL  You  are  told  that 
who  were  as  familiar  with  Roger  Tich-  one  is  Nannie  and  the  other  Jean- 
borne,  whose  existence  is  in  dispate,  nette,  but  unless  some  one  points  out 
as  it  is  possible  for  people  to  be,  and  the  difference,  though  you  fancy  you 
who  deny  the  identity  of  the  defend-  see  some  difference,  when  you  meet 
ant;  and,  on  the  other  hand,  the  mother  them  separately  you  will  never  know 
of  the  undoubted  Roger  Tichbome  when  you  meet  Nannie  and  when 
asserting  that  he  is  her  son ;  a  host  of  Jeannette.  But  stand  them  before 
witnesses  coming  forward  to  say  that  you  together  side  by  side,  look  care- 
he  is  not  the  man,  and  an  equal,  or  fully  into  their  faces,  first  the  one  and 
perhaps  a  greater  number  coming  for-  then  the  other,  and  you  soon  observe 
ward  to  say  that  he  is,  while  the  mat-  a  difference,  which  will  enable  you 
ter  is  still  further  complicated  by  this  forever  to  distinguish  them ;  the  one 
extraordinary  circumstance,  that  while  has  brown  eyes,  the  other  blue;  or  the 
the  defendant  says,  *  I  am  Roger  Tich-  one  has  some  mark  or  other  peculiar- 
borne,'  and  produces  numerous  wit-  ity  of  face,  which,  being  laid  away  in 
oesscs  to  say  that  he  is,  and  another  your  memory  forever,  enables  you  to 
vast  array  of  witnesses  come  forward  see  the  difference  and  distinguish  the 
to  say  he  is  not,  the  identity  of  the  two  apart.    But  this  comes  from  com- 
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ance  rapidly  weakens.^  Even  when  death  is  sudden,  there  is  an 
Caatmns  immediate  change  of  countenance;  and  we  notice  in- 
in  apply-  stantaneously  not  only  the  loss  of  expressions  we  asso- 
inference  ciated  wlth  the  living  person,  but  the  starting  forth 
ceaned  per-  of  new  expressions,  constituting  heretofore  unperceired 
likenesses  with   other   members   of  the  same  family. 


tons. 


parifon,  for  you  would  never  discov-  The  comparison  of  the  animals  at  once 

er  the  difference  bj  casually  seeing  showed  the  honest  farmer  where  the 

them  apart.     And  so  in  reference  to  truth  was  and  where  the  ownership, 

the  subject  of  the  identity  of  animals.  But  these  illustrations  might  be  mal- 

What  lawyer  who  has  practised   in  tiplied  <id  infinitum*^ 
the  rural  districts  has   not   seen  the        ^  In  September,  1826,  William  Mor- 

most  excited  litigation  as  to  the  iden-  gan,  a  man  of  roving  habits,  who  had 

tity  of  a  horse,  a  cow,  or  even  a  pig.  been  connected  with  a  Masonic  Lodge 

But   never  in   any  case  where  com-  in  Western  New  York,  quarrelled  with 

parison  by  juxtaposition  and  collation  his  Masonic  associates,  and  took  part 

were   practicable.     These    controver-  in  the  publication  of  a  book  in  which 

sies  arise  in  this  way:  farm  stock  run  their  secrets  were  dittclosed.   This  was 

at  large,  an  animal  strays  away,  the  resented  by  his  old  friends,  and  he  was 

owner  in  his  search  finds  in  the  for-  subjected,  it  was  said,  to  persecution^ 

est  with  the  herd  of  his  neighbors  one  which  were  followed  by  his  disappear- 

resenibling  it,   and,   as   he   honestly  ance  on  September  12,  1826.     It  was 

thinks,  the  same,  and  drives  it  home  reported  that  he  bad  been  kidnapped; 

and  puts  it  in  his  close.     The  neigh-  and  the  country  was  soon  in  a  blaze 

bor  seeing  it  there  says  it  is  his,  and  of  excitement.     What  became  of  him 

the   resemblance   is  so   striking   that  was  never  known:  the  theory  of  one 

there  is  no  lack  of  proof  of  identity  on  side  was  that  the  alleged  abduction 

either  side,  and  the  litigation  becomes  was  a  trick  on  his  part  to  elude  his 

bitter  and  stubborn.     And  this  all  for  creditors;  the  theory,  on  the  other  side 

want  of  the  opportunity  of  compari-  that  he  was  carried  off  by  Masons  and 

son.     The  writer   remembers  an   in-  drowned  in  Niagara  River.     In  a  few 

stance  where,  after  a  bitter  litigation  months  the  anti -Mason  party  was  or- 

between  two  influential  farmers,  one  ganized  so  effectively  that  it  controlled 

of  whom  had  gone  into  the  forest  and  not  only  municipal  but  state  elections 

taken   a  colt  which  he   alleged   had  in  New  York  and  Vermont;  holding 

been  misiiing  since  spring,  but  which  the  balance  of  power  in  Pennsylvania, 

was  claimed  by  another,  the  title  to  There  was,  however,  no   proof   that 

which  the  taker  maintained  and  had  Morgan  had  been  killed,  though  this 

quieted  in  the  suit.      But  what  was  was  the  firm  conviction  of  a  majority 

his  8urprij«e,  after  the  controversy  was  of  the  community.     In  October,  1827, 

all  over,  to  have  another  colt,  which  thirteen   months  after  Morgan^s   ab- 

he  was  bound  to  own  was  his,  come  duction,  the  dead  body  of  a  man  was 

home  to  him,  when,  he  being  an  hon-  found  on  the  beach  of  Lake  Ont^iHo, 

est  man,  restored  to  the  other  claim-  forty   miles    east    of    Fort    Niagara, 

ant  the  one  he  had  wrongfully  wrested  There  is  now  no  question  that   this 

from  him  at  the  end  of  a  lawsuit,  was   the  body  of  Timothy  Monroe, 

680 


CHAP.  XIV.]                      INFERENCKS :   IDENTITY.  [§  804. 

From  that  moment  "  the  effacing  fingers  **  of  time  work  rapidly. 
There  is  but  little  continuity  of  appearance,  and  gradually  all 

a  CRnadian  farmer,  who  had  been  the  dead  man,  which  had  been  nailed 
drowned  in  that  vicinity  a  few  days  np  in  a  box  when  he  was  first  buried, 
before,  in  consequence  of  the  upset-  was  submitted  to  the  three  witnesses, 
ting  of  his  boat.  This  was  after-  They  each  and  all  recognized  every 
wards  shown  by  physical  signs:  by  his  article  as  Timothy  Monroe's.  The 
clothes;  by  extrinsic  facts;  and  there  wife,  with  great  emotion,  identified 
was  nothing  about  the  body  to  indi-  her  mending  and  darning  of  some  of 
cate  a  struggle  with  violence  such  as  the  garments.  The  eking  out  of  one 
would  have  been  necessary  to  cast  leg  of  the  trousers  with  a  different 
him  against  his  will  in  the  water.  No  piece  of  cloth,  because  the  pattern, 
proof,  however,  of  identity  being  then  bought  by  the  son,  had  been  scant, 
produced,  the  coroner's  inquest  found  was  dwelt  on  by  the  son  and  his 
the  body  to  be  that  of  a  '*  person  un-  mother.  A  portion  of  the  contents  of 
known."  In  the  mean  time  a  rumor  the  pockets  were  religious  tracts  in 
was  spread  that  the  body  was  that  of  English  typography,  and  bearing  the 
Morgan;  and  a  second  inquest  was  imprint  of  the  British  Tract  Society, 
summoned,  before  which  very  extraor-  such  tracts  as  then  were  circulated 
dinary  evidence  was  produced.  The  only  in  Canada.  All  three  teptified  to 
remains  had  been  tampered  with;  the  the  drowned  man's  being  full  whisk- 
head  and  cheeks  had  been  shaved;  ered  and  heavily  haired  upon  his 
and  a  dentist  was  examined  who  pro-  crown.  Then  came  the  formal  in- 
duced two  teeth  he  claimed  to  have  quest  at  Batavia.  All  of  the  coro- 
extracted  from  Morgan's  mouth,  and  ner's  jury  were  anti-Masons  except 
which  were  said  to  fit  into  the  mouth  two.  The  jury  sat  in  the  midst  of  an 
of  the  deceased.  But  confirmatory  immense  concourse  of  people.  Weed 
facts  of  this  kind  were  not  needed  to  and  his  Morgan  Committee  were  con- 
back  up  the  convictions  of  the  numer-  spicuously  absent.  Monroe's  widow, 
ous  witnesses,  who,  under  the  strain  his  son,  and  Cron  positively  identi- 
of  high  party  excitement,  believed  fied  the  remains  to  be  Timothy  Mon- 
that  they  saw  in  the  corpse  the  body  roe's.  His  clothing  was  identified  by 
of  the  murdered  victim  of  Masonry,  each  of  them.  The  tracts  were  put 
The  second  inquest  found  promptly  in  evidence."  The  evidence  of  the 
that  the  body  was  that  of  Morgan  ;  dentist  was  met  by  the  proof  that  the 
and  this  was  followed  by  an  immense  dead  man  had  lost  five  of  his  teeth 
funeral  at  Batavia,  which  was  one  of  instead  of  two.  **  The  Potters,  fa- 
the  most  effective  incidents  in  the  ther  and  son,  proved  that  he  was  whis- 
political  campaign.  Not  long  after-  kcred  and  not  bald  when  found,  and 
wards,  however,  a  third  inquest  took  that  when  he  was  dug  up,  prepara- 
place.  *'  There,"  so  states  a  review  tory  to  the  political  inquest,  he  was 
of  these  remarkable  proceedings  in  whiskered,  and  not  bald.  The  testi- 
the  New  York  Sun  of  May  16,  1880,  mony  was  overwhelming.  The  verdict 
"  were  the  widow  of  Timothy  Monroe,  of  the  jury  was  unanimous."  A  pam- 
his  son,  and  the  man  Cron,  who  was  phlet  on  this  topic  by  Mr.  Henry 
with  him  in  the  boat  when  he  was  O'Rielly  was  published  by  the  Amer- 
drowned.  They  had  been  induced  to  ican  News  Company,  in  1880. 
come  from  Canada.    The  clothing  of 
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identification  by  expression  is  impossible.  The  eye,  also,  is 
gone;  the  mouth,  even  if  the  lips  remain,  retains  no  longer 
those  undescribable  yet  unmistakable  peculiarities  which  distin- 
guished the  individual  when  living.  We  must  then  fall  back 
upon  the  more  undefaceable  portions  of  the  frame :  the  size  of 
the  body,  the  shape  of  the  skull,  the  indications  the  skeleton 
offers  of  age.  The  hair  and  the  teeth,  however,  form  the  chief 
means  of  recognition.  The  hair  is  chiefly  valuable  in  disproving 
alleged  identity,  as  where  gray  hair  is  found  on  a  body  claimed 
to  be  that  of  a  person  whose  hair  at  death  was  as  yet  auburn  or 
black ;  and  cases  are  known,  such  as  those  of  Lucrezia  Borgia 
and  of  Cromwell,  in  which  identification  was  claimed  by  com- 
paring hair  taken  from  a  body  after  death,  with  a  lock  taken  a 
short  time  before  death  from  the  living  person.  But  the  chief 
mode  of  identification,  when  the  features  of  the  deceased  have 
lost  their  shape,  is  by  the  teeth.  Peculiarities  as  to  the  teeth, 
though  by  no  means  conclusive,  since  many  persons  may  have 
teeth  of  the  same  kind,  form  admissible  modes  of  identification. 
And  proof  of  this  kind  is  strengthened  by  artificial  marks  on 
teeth,  produced  by  dentistry ;  and  may  be  made  still  more  co- 
gent by  the  production  of  dentists*  casts,  and  by  the  testimony 
of  dentists  by  whom  particular  operations  were  effected.^ 

^  See  generally  on  this  topic  2  Wh.  the  body  having  been  much  decom- 

&  St.  Med.  Jur.  §§  321,  1022;  R.  v.  posed  and  he  having  stated   all  the 

Cheverton,  2  F.  &  F.  833;  Lindsay  v.  points    of    resemblance.      People    t?. 

People,  63  N.  Y.  143;  Murphy  v.  Peo-  Wilson,  3  Parker  C.  R.  199. 

pie,  63  N.  Y.  690;  Foster  v.  People,  In  rx)wenstein's  case  (Albany,  1874, 

63  N.  Y.  619;  Hamby  v.  State,  36  p.  332),  Judge  Learned  thus  sums  up 

Tex.  523.    For  a  case  of  identifica-  the  evidence  of  identity  of  the  re- 

tion  of  a  head  preserved  in  alcohol  mains:  "  The  question  for  you  is,  wi» 

see  State  v.  Vincent,  24  Iowa,  570.  that  body  John  D.  Weston's  body? 

Supra,  §  326.  The  facts  are,  first,  that  it  was  the 

A  brother  of  the  deceased,  on  a  trial  body  of  a  one-armed  man ;  the  same 

for  murder,  testified  that,  five  months  arm  was  gone  in  both  cases.  Another 

after  the  alleged  murder,  he  saw  a  fact  which  the  physicians  testify  to  is 

body  claimed  to  be  the  body  of  the  the  peculiar  flexibility  of  the  finger, 

deceased,  and  examined  it;  he  testi-  There    is    some    discrepancy    as    to 

fied  to  several  points  of  resemblance,  whether  it  was  the  same  finger  in  the 

He  was   asked   by  the    government  body  as  with  Weston,  I  think.     The 

whether  it  was,  in  his  opinion,  the  third  peculiarity  was  the  separation 

body  of  the  murdered  man.     It  was  of  the  teeth;  they  were  further  apart 

held  that  the  question  was  incompe-  than  usual.     That  peculiarity  is  said 

tent,  the  question  being  for  the  jury,  to  have  existed  in  both.     As  to  the 
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§  805.  We  have  already  had  occasion  to  observe  that  photo- 
graphs, as  well  as  pictures,  are  admissible,  when  duly  1^^^^^^^^ 
verified,  in  order  to    identify  both   living  and  dead.^   •»  to  pho- 

.  tographs. 

Their  weight,  however,  when  admitted,  depends  largely 

size  and  mode  of  wearing  a  mous-  free  access  to  them,  the  tooth  in  ques- 

tache,  the  man  is  said  to  be,  I  think,  tion,  alas,  was  lost  1    I  confess  I  have 

of  such  a  size  as  to  correspond  with  seldom  experienced  such  a  rising  of 

John  D.  Weston.    Then  you  have  the  indignation  as  when  this  remarkable 

further  fact  about  his  coat,  panta-  deficiency  of  evidence  was  thus  ac- 

loons,  and  vest,  and  I  think  the  shoes  counted  for.'' 

and  hat  and  the  alpaca  coat;  they  are  "  He,"  the  judge,  "  left  it  fairly  to 

all  identified  by  John  Weston's  wife,  them,"  the  jury,  <*  to  judge  whether 

You  will  remember  if  I  am  wrong  in  sufiScient  had  been  done  to  satisfy 

the  details.     She  testified  to  shorten-  them  beyond  all  reasonable  doubt  that 

ing  the  pantalooons  and  to  mending  the  bones    produced  were    those  of 

the  coat.    There  is  also  a  pair  of  eye-  Huntley,  but  accompanied  by  a  strong 

glasses  which  I  think  she  identified,  expression  of  his  own  opinion  that 

At  any  rate  she  says  she  fastened  a  the  evidence  was  of  an  unsatisfac- 

simtlar  pair  to  his  suspenders."  to{7  nature.    Unless  they  were  satis- 

In  Goldsborough's  case,  reported  in  fied  on  that  head  there  was   an  end 

Warren's  Miscellanies,  Blackwood's  of  the  case;  for  the  very  first  step 

ed.  1845,  p.  93,  the  evidence  was  that  failed  proving  that  Huntley  was  dead, 

the  murder  of  Huntley,  the  deceased,  If,   however,   on    the  whole    of  the 

was  committed  in   1889.    The  body  facts,  they  should  feel  satisfied  in  the 

was  found  in   1841,  by  an  open  drain,  afiirmative,  then  came  the  two  other 

The  chief  point  of  identification  re-  great    questions    in    the    case,   Had 

lied  on  was  a  peculiar  tooth  which  Huntley  been  murdered  ?    And  by 

Huntley  had  on  one  side  of  his  head,  the  prisoner  at  the  bar?  "     The  de- 

Only  one  half  of  the  bones  of  the  fendants  were  properly  acquitted, 

supposed  body  were  found,  and  none  As  to  identification  by  teeth   see 

of  the  clothing  was  discovered.    The  further  Com.  o.  Webster,  Bemis's  Re- 

skull  was  fractured  and  filled  with  port;  Lindsay  v.  People,  63  N.  Y.  143; 

dirt,  and  not  a  single  particle  of  flesh  Morgan's  case,  supra;  and  compare  2 

or  muscle  remained.     As  to  the  tooth,  Wh.  &  St.  Med.  Jur.  §§  289,  1218. 

Mr.  Warren  says  (pp.  106-7): —  For  identification  by  inspection  see 

"AVhen  first  discovered,  it  would  supra,  §  812. 

appear  certain  that  there  was  a  very  In  the  5th  ed.  of  Casper's  Gericht. 

prominent  tooth  on  the  left  side  of  Med.  (Liman's  ed.  Berlin,  1871,  Bd. 

the  lower  jaw,  which  arrested  the  at-  ii.  s.  120),  occur  the  following  cases 

tention  of  all  those  who  saw  it;  but  of  identification  of  remains:  — 

soon  afterwards,  owing  to  the  incon-  Identification  after  Three  separate  Ex' 

ceivable  carelessness  and  stupidity  of  humations,  —  Schall  was  suspected  of 

those  intrusted  with  the  custody  of  the  robbery  and  murder  of  Ebermann, 

such  all-important  articles,  and  who  who  had  disappeared.    At  the  first 

permitted  every  idle  visitor  to  have  exhumation  of  the  body  claimed  to  be 

*  Suprft,  §  544. 
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upon  extraneous  circumstances.     Not  only  must  they  be  verified, 
as  has  just  been  noticed,  but  due  allowance  must  be  made  for 


that  of  Ebermann,  a  woman,  a  stran- 
ger in  the  neighborhood,  swore  that 
the  body  was  that  of  her  husband,  who 
had  recently  disappeared,  an  allega- 
tion which  was  chargeable  either  to 
delusion  on  her  part  or  to  complicity 
with  Schall.  Five  months  afterwards 
the  body  was  again  exhumed,  for  the 
purpose  of  determining  whether  it  ex- 
hibited certain  tattoo  marks  similar  to 
those  proved  to  have  been  on  the  per- 
son of  Ebermann;  but  decomposition 
had  so  far  progressed  as  to  make  this 
method  of  identification  unavailable. 
Two  years  and  a  half  after  the  first 
burial,  the  head  (which  had  been 
cut  off  in  the  murder)  was  for  the 
third  time  exhumed;  the  ground  be- 
ing that  £bermann*8  mistress  claimed 
that  his  teeth  were  so  peculiar  that 
she  could  at  once  identify  them.  The 
skull  was  submitted  to  Casper  for  ex- 
amination. One  question  to  be  deter- 
mined was  whether  the  fatal  shot  had 
pierced  from  behind  the  left  ear  into 
the  head.  This  question,  from  the 
shattered  and  decayed  condition  of 
the  bones,  could  not  be  definitely  an- 
swered.  The  teeth,  however,  remained 
unaffected  by  decay.  These  were  rec- 
ognized by  the  mistress  of  Ebermann 
at  the  first  glance.  To  Casper  was 
put  the  question  whether  the  teeth 
met  the  description  of  them  previ- 
ously given  by  the  brother  of  the  de- 
ceased. He  answered  that  there  was 
a  similarity,  but  not  such  as  would 
justify,  on  this  ground  alone,  a  posi- 
tive identification.  The  result  of  the 
third  exhumation  was  to  produce  evi- 
dence consistent  with  the  hypothesis 
of  Schairs  guilt,  and,  so  far  as  con- 
cerns the  testimony  of  the  deceased *8 
mistress,  positively  confirmatory  of 
that  hypothesis. 

Identification  after  a  Burial  of  Eleven 
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Years,  —  Mrs.  V.,  a  widow,  died  on 
May  20, 1 848,  after  pains  in  the  stom- 
ach and  vomiting,  which   lasted  for 
two  days.     Although  reports  of  foul 
play  were  prevalent,  no  examination 
took   place   for  eleven   years,    when 
these  suspicions  received   Fucb  addi- 
tional confirmation   that   proceedings 
were  instituted   against  the  husband 
of  the  deceased  and  his  second  wife. 
On   March   80,   1859,  the  coffin  was 
opened,  and  exhibited  a  human  skele- 
ton.    The  first  point  was   to  identify 
this  with  Mrs.  Y.     Relatives   of  the 
deceased  testified  to  the  color  of  her 
hair,  and  that  she  had  four  artificial 
teeth,  connected  by  a  gold  band.    The 
testimony  as  to  her  clothing  was   im- 
material, as  in  the  cofiSn  only  a  few 
fragments  of  stockincrs  could  be  found. 
The  cofiSn  had  decayed,  and  was  filled 
with  sand,  among  which  were  found 
shavings  of  wood,  and  vegetable  sub- 
stances, apparently  laurel  leaves,  and 
twigs  of  a  cone-bearing   tree,   thuja. 
In  attempting  to  take  out  the  body, 
the  skull  was  detached,  and  with  it  a 
mass  of    blonde-reddish  hair.      The 
witnesses,  however,  hesitated  to  iden- 
tify  the   hair,   and  declared   that   it 
must  have  been  changed  by  its  long 
burial,  which  was  not  impossible.  But 
in  taking  the  skull  out  of  the  sand, 
four  artificial  teeth,  connected  by  a 
golden  band,  fell  out,  and  these  the 
witnesses  at  once  positively  identified 
as  belonging  to  the  deceased.     Two 
firm  back  teeth  still  remained  on  the 
upper    jaw,   and   in   the   under  jaw 
eight  teeth  remained.     No  part  of  the 
body  retained  any  odor.   The  remains 
of  the   upper   and   lower  extremities 
were  covered  with  a  thin,  sticky,  ino- 
dorous, dark-brown  substance.  Search 
was  in  vain   made   for   the   contents 
of  chest  and  stomach.     The  bones  of 


CHAP.  XIV.J  INFERENCES :  roENTlTY.  [§  805. 

the  fact  that  of  some  persons  good  photographs  are  rarely 
taken ;  that  photographs  taken  of  the  same  person  rn  different 
lights  or  under  different  influences  often  do  not  resemble  each 
other ;  and  that  photographs,  as  well  as  pictures,  may  be  used  as 
instruments  of  fraud.  These  considerations,  however,  go  to  the 
weight  to  be  attached  to  the  evidence  when  in.  Of  its  right  to 
be  received  as  one  of  the  circumstances  from  which  identity  can 
be  determined,  there  is  no  question.^  Photographs  of  scenery, 
when  verified,  are  also  admissible,  though  dependent,  even  more 
than  photographs  of  faces,  on  the  stand-point  from  which  they 
are  taken,  and  the  conditions  of  light  and  shade  under  which 
they  were  made.  In  the  Tichborne  perjury  case,  the  defence 
put  in  evidence  a  photograph  of  a  ^-grotto,"  the  character  of 
which  was  involved  in  the  issue ;  and  this  photograph  was  so 
unreliable  as  to  invoke  the  severe. criticism  of  the  court.  But 
the   question  of  accuracy  is  for  the  jury:   the   photograph,  if 

the  whole  skeleton  separated  in  being  dead  body  is  reported  in  2  Wh.  &  St. 

moved.     No  trace  of  an  injury  was  Med.  Jur.  8d  ed.  §  1239.    The  trial  of 

discoverable  on  the  bones,    llie  sticky  Udderzook,  in  West  Chester,  Fenn- 

substance  just  noticed,  toother  with  sylvania,  in  November,  1S7S,  for  the 

the  sand,  were  then  set  aside  for  chem-  murder  of  Goss,  hinged  on  the  ques- 

ical  examination.  tion  whether  certain  remains,  found 

Identification  Twenty-one  Years  after  shortly  after   the    disappearance    of 

Death.  —  Of  this   a  case,  dependent  Goss,  were  those  of  Goss.    The  ques- 

upon  peculiarities  of  the  teeth,  and  tion  of  this  identity,  and  the  weight 

of   certain  articles  of  the  deceased  to  be  allowed  to  inferential  evidence 

found  near  his  body,  is  given  in  R.  t7.  as  to  the  identification  of  human  re- 

Clewes,  4  C.  &  P.  221.  mains,  are  discussed  with  remarkable 

In  an  interesting   North   Carolina  clearness  and  accuracy  by  Judge  But- 

case  (State  P.Williams,  7  Jones  N.  ler,  in  his  charge  to   the  jury, — a 

C.  446),  where  shortly  after  the  dis-  charge  which  is  given  in  full  in  the 

appearance  of  the  deceased,  a  woman  Appendix  to  Whart.  on  Horn, 
named  Peggy  Hilton,  human  bones,        ^  Supra,  §  544  ;   RulofT  v.  People, 

and  hair-pins,  similar  to  some  which  45  N.  Y.  213-25;  S.  C,  5  Lansing, 

she  had  shortly  previously  purchased,  261;  and  see  also  Marcy  v,  Barnes, 

were  found  in  a  heap  of  burned  logs  16  Gray,  161;  Taylor  SVill  case,  10 

near  her  house,  it  was  held  that  there  Abb.  N.  S.  300;  7  Alb.  L.  J.  50;  Sha- 

was  evidence  to  go  to  the  jury  tend-  ible  v.  Ins.  Co.  9  Phila.  136;  Whart. 

ing  to  establish  the  identity  of  the  re-  &  St.  Med.  J.  ii.  §  1231.     As  to  fal- 

mains,  and  that  their  verdict  estab-  libility  of  photographs   see  Popular 

lishing  such  identity  would  not  be  set  Science  Monthly,  April,  1875,  p.  710; 

aside.  Morse's  Famous  Trials,  167;  Udder- 

A  remarkable  instance  of  confusion  zook  v.  Com.  76  Penn.  St.  340;  Ap- 

of  testimony  as  to  the  identity  of  a  pendix  to  Whart.  on  Hom. 
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proved  to  be  fairly  taken  from  the  disputed  object,  is  clearly 
admissible.'^ 

Identification  by  picture  has  been  already  noticed.^ 

§  806.  We  have  just  noticed  what  may  be  called  the  objectiTe 

Identifier-    conditions  of  identification;  and  of  these  the  chief  is 

pendent       ^^^^  *^®  object  which  it  is  sought  to  identify  must 

upon  op-      have  continued  virtually  the  same  during:  the  time  over 

portnnities        ,  .  ,      ,         .  •  «^r 

of  obflerva-  which  the  Witness  s  memory  runs.  We  must,  however, 
accuracy  of  next  remember,  that  the  subjective  conditions  of  iden- 
memory,  tification  —  i.  e.  those  depending  upon  the  identifying 
witness  —  are  to  be  considered  before  we  come  to  a  satisfactory 
result.     These  conditions  are  as  follows :  — 

1.  Opportunities  of  Observation,^ — A  witness  having  bat  a 
casual  acquaintance  with  a  party  is  entitled  to  comparatively 
little  weight  after  a  short  lapse  of  time.  On  the  other  hand,  the 
most  intimate  acquaintance  in  former  years  will  not  insure  ac- 
curacy in  face  of  a  powerful  bias.  Lady  Tichborne  was  deter- 
mined to  find  her  lost  child,  and  this  determination  so  swayed 
her  as  to  lead  her  to  recognize  an  impostor  as  her  son. 

2.  Tenacity  of  Memory.^  —  Memory  in  children  is  more  te- 
nacious than  with  adults,  but  less  discriminating,  seizing  often 
on  features  peculiarly  evanescent.     With  adults  a  good  deal  de- 
pends upon  natural  gifts  of  discrimination,  a  good  deal  upon  the 
object  which  we  have  in  view  in  studying  a  face.     Some  men 
rarely  forget  a  face  they  have  once  seen  ;  and  it  used  to  be  stated 
of  General  Scott,  that  he  recollected  the  faces,  though  not  the 
names,  of  soldiers  of  his  command  with  whom  his  acquaintance 
was  remote  and  slight.     And  there  is  no  question  that  the  power 
of  distinguishing  countenances  may  be  excited  by  a  particular 
crisis,  matured  by  long  practice.     We  recollect  faces  on  which 
our  attention  has  been  concentrated  in  proportion  to  the  vivid- 
ness of  the  concentration.     And  police  officers  sometimes  acquire 
the  power  of  catching  a  glimpse  in  a  moment  that  enables  them 
to  identify  the  person  thus  seen  though  afterwards  skilfully  dis- 
guised.^ 

3.  Capacity  to  make  allowance  for  the  Changes  of  Place  and 

1  Morse's  Famous  Trials,  167.  «  Supra,  §  S78. 

2  Supra,  §§  312,  544.  ^  See  supra,  §§  378  et  seq. 
»  Supra,  §  377. 
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Time.  —  We  do  not  readily  recognize  persons  in  places  in  which 
we  do  not  expect  them  to  be.  And  we  must  allow  for  the  fact 
that  when  several  years  have  passed,  expi*essions  familiar  to  us 
disappear,  and  unfamiliar  expressions  take  their  place.^ 

4.  Freedom  from  Bias.  —  The  effect  of  bias,  in  this  connec- 
tion, has  been  already  discussed.^ 

§  807.  That  in  questions  of  identity  we  have  after  all  to  go 
back  to  opinion  has  been  already  shown.  A  witness  Compara- 
says,  **  The  person  in  question  was  A."  This  is  opin-  o7opin!?**^ 
ion.  A  jury  infers,  from  marks  of  identity  or  dissimi-  '^^^^' 
larity,  that  identity  is  proved  or  disproved.  This,  again,  is  opin- 
ion, but  it  is  opinion  more  primary  and  more  reliable  than  that 
of  witnesses  speaking  from  the  impressions  produced  on  them- 
selves. And  recollecting  how  easily  opinions  as  to  identity  are 
affected  by  prejudice,  we  must  conclude,  when  we  rest  on  the 
opinions  of  witnesses  as  our  authority,  that  the  two  great  con- 
stituents of  reliability  are  (1.)  familiarity  with  the  person  in 
controversy,  and  (2.)  freedom  from  personal  or  party  prejudice.* 

§  808.  A  witness  swearing  to  the  identity  of  a  person  pro- 
duced with  a  person  whom  the  witness  had  seen  on  a  , 
prior  occasion  may  be  tested  by  presenting  to  him  a  memory 
third  person,  as  to  whose  similarity  with  the  person  in  tested  bj 
controversy  he  may  be  asked.     Mr.  Amos*  tells  us,  ofother^*^ 
that  a  woman,  on  a  trial  for  burglary  in  which  her  P«"<>°8- 
house  and  person  had  been  plundered,  swore  directly  to  the  pris- 


1  See  fully  supra,  §§  18,  27,  S7S. 

«  Supra,  §  877. 

'  In  the  Tichborne  perjury  prose- 
cution (R.  V,  Orton,  special  report), 
before  Cockburn,  C.  J.,  and  the 
judges  of  the  Queen's  Bench,  in  1876, 
the  following  distinctions  were  ta- 
ken :  — 

Intimacy  of  acquaintance  and  close- 
ness of  relationship  are  not  conclusive 
when  there  are  strong  family  or  social 
prejudices  affecting  the  issue. 

Opinions  of  witnesses  are  entitled  to 
less  weight  than  facts  on  which  a  jury 
base  an  inference,  e,  g.  the  size  of  the 
foot,  as  detailed  by  a  shoemaker; 
marks  on  the  body;  habits  and  recol- 


lections of  the  claimant,  as  compared 
with  those  of  the  person  whom  he  is 
supposed  to  simulate. 

That  identity  rests  upon  opinion 
see  supra,  §§  18,  17;  and  see  also 
Com.  V,  Cunningham,  104  Mass.  545. 
For  questions  of  identity  see  Amos's 
Great  Oyer,  206;  Howeirs  St.  Tr. 
vol.  xxviii.;  Gentlemen's  Alag.  Oct. 
1772;  Ibid.  1764,  p.  404;  Ibid.  1749, 
pp.  189,  185,  261;  Spicer's  Judicial 
Dramas,  London,  1872,  p.  114;  Cham- 
bers's Misc.  vol.  iv.;  Lond.  Med.  Ga- 
zette, vol.  viii.;  Salome  MuUer's  case, 
Pamph.  N.  Orleans,  1846. 

*  Great  Oyer,  &c.  265.  As  to  in- 
spection see  supra,  §  812. 
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oner  being  the  offender ;  bat  when  the  verdict  of  guilty  was 
almost  rendered,  upon  the  sheriff  suggesting  that  a  man  tried  a 
day  or  two  before  had  very  much  the  same  appearance,  the  latter 
was  brought  into  court,  and  the  prosecutrix  immediately  trans- 
ferred her  ^^  conviction  "  from  the  one  to  the  other.  But  there 
must  be  a  direct  presentation  of  such  second  person  to  the  wit- 
ness in  presence  of  the  court  and  jury.  It  is  ordinarily  inadmis- 
sible, in  order  to  discredit  proof  of  identity,  to  prove  that  there 
are  other  persons  looking  like  the  party  in  question  within  ob- 
servation at  the  same  time,  such  evidence  being  secondary.  And 
it  has  been  held  in  Massachusetts,  that  after  evidence  has  been 
introduced  by  the  defendant  in  a  trial  for  murder,  that  the  per- 
son alleged  to  have  been  murdered  was  seen  alive  afterwards, 
the  government  cannot  call  witnesses  to  prove  that,  about  the 
time  of  the  alleged  murder,  a  person  so  strongly  resembling  the 
person  alleged  to  have  been  murdered,  as  to  have  been  mistaken 
for  him  by  persons  well  acquainted  with  the  latter,  was  seen  in 
the  neighborhood  where  the  murder  was  alleged  to  have  taken 
place.^ 

§  809.  By  the  English  common  law,  as  accepted  generally  in 
Death  pre-  ^^^  United  States,  at  the  close  of  a  continuous  absence 
sullied  af-     abroad  of  seven  years,  during  which  time  nothing  is 

ter  unex-  j  •»  o  o 

plained  ab-  heard  of  the  absent  person,  by  those  most  likely  to 
seveQ  have  heard  of  him  if  alive,  death  is  presumed,  as  a 

years.  presumption  of  law  open  to  be  rebutted  by  proof  or 
counter  presumptions.^  But  if  there  is  no  proof  of  unexplained 
absence,  the  mere  lapse  of  time,  even  supposing  that  it  would 
make  the  party  eighty  years  old  if  living,  is  not  by  itself  enough 
to  prove  death.  It  is  otherwise  when  the  party  would  have 
reached  the  limits  beyond  which  life,  according  to  ordinary  ob- 
servation, is  improbable,  though  even  when  one  hundred  years 
is  reached  the  conclusion  is  not  absolute.  With  other  circum- 
stances (e.  g.  non-claimer  of  rights,  or  exposure  to  peculiar  sick- 
ness or  other  calamity,  with   disappearance),  death  at  a  far 

^  Com.  17.  Webster,  5  Cush.  295.  Union  is  equivalent  to  absence  be- 

^  Whart  on  Ev.   §    1274.     As  to  yond  seas.     Newman  v.  Jenkins,  10 

meaning  of  the  term  *<  abroad,"  or  Pick.  515;  Innist?.  Campbell,  1  Rawle, 

"  beyond  seas,"  see  Whart.  Crim.  Law,  S7S.     See  cases  cited  in  Whart  Crim. 

8th  ed.  §  1691.     Absence  unheard  of  Law,  8th  ed.  §  1691. 

in   another  State    of    the   American 
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earlier  period  may  be  inferred.     The  presumption,  in  such  cases, 
is  of  fact,  not  of  law.^ 

§  810.  The  presumption  of  continuance  of  life,  which  exists 
in  cases  where  a  person  living  a  given  time  since  is  in-   ^     . 
f erred  to  be  living  now,  is  necessarily  variable,  readily  ance  of 
yielding  to  the  presumption,  already  noticed,  derivable 
from  the  expiration  of  a  period  beyond  which  the  continuance  of 
life  is  improbable.^     And  the  presumption  of  innocence  may  be 
invoked  in  criminal  prosecutions,  to  either  weaken  or  strengthen 
the  presumption  that  the  life  of  a  particular  person  continues.^ 

§  811.  As  we  have  just  seen,  if  it  is  shown  that  a  party,  who 
has  gone  abroad,  has  not  been  heard  from  for  seven   period  of 
years  by  those  (if  any)  who,  if  he  had  been  alive,   beViI^'^ 
would  naturally  have  heard  of  him,  he  is  presumed  to  l^^  ^ 
be  dead,  unless  the  circumstances  are  such  as  to  ac-  of  case, 
count  for  his  not  being  heard  from  without  assuming  his  death.^ 
But  there  is  no  presumption  as  to  when,  during  the  seven  years, 
the  party  died ;  ^  and  the  time  of  death  is  to  be  collected  infer- 

1  Whart.  on  Ev.§  1275.  *  Steph.  Ev.  art.  99,  adopted  in 
^  See  Bowden  t7.  Henderson,  2  Sm.  Davis  i7.  Briggs,  S.  C.  U.  S.  1879; 
&  Giff.  860.  Supra,  §  809;  infra,  §  812.  White  v.  Mann,  26  Me.  861 ;  Eagle  v. 
«  R.  0.  Twyning,  2  B.  &  A.  886;  Emmet,  4  Bradf.  N.  Y.  117;  Merritt 
R.W.  Lumley,  1  L.  R.  C.  C.  196;  88  v.  Thompson,  1  Hilton  N.  Y.  560; 
L.  J.  M.  C.  86;  and  11  Cox,  274,  S.  C.  Clarke  v.  Canfield,  15  N.  J.  Ch.  119; 
See  further  R.  v.  Jones,  11  Cox,  858;  Garden  v.  Garden,  2  Houst.  574; 
compare,  as  to  presumptions  in  bigamy  Gibbes  v,  Vincent,  11  Rich.  823; 
prosecutions,  Whart.  Crim.  Law,  8th  Ross  v.  Clore,  8  Dana,  189;  Puckett 
ed.  §§  1691  «( seq.;  R.  t7.  Harborne,  2  v.  State,  1  Sneed,  355.  See  Burr  v. 
A.  &  E.  540;  R.  v.  Mansfield,  1  Q.  B.  Sim,  4  Whart.  150. 
449.  See  also  Lapsley  v.  Grierson,  I  *  Re  Phene's  Trusts,  L.  R.  5  Ch. 
U.  L.  C.  498;  Kelly  v.  Drew,  12  Al-  150.  See,  to  same  effect,  Re  Lewes's 
len,  107;  Williams's  Est.  8  Weekly  Trusts,  L.  R.  11  Eq.  286;  L.  R.  6  Ch. 
Notes,  810.  Presumption  of  contin-  Ap.  856,  and  40  L.  J.  Ch.  602,  S.  C; 
nance  of  the  life  of  a  first  wife,  in  an  Lambe  v.  Orton,  29  L.  J.  Ch.  286; 
indictment  for  bigamy,  has  been  re-  Thomas  v.  Thomas,  2  Drew.  &  Sm. 
garded,  after  two  years,  as  neutralized  298;  In  re  Benham's  Trusts,  87  L. 
by  presumption  of  innocence.  Squire  J.  Ch.  265,  per  Rolt,  L.  J.,  revers- 
V,  State,  46  Ind.  458.  See  Hull  t;.  ing  decision  by  Malins,  V.  C,  as  re- 
State,  7  Tex.  Ap.  598.  That  the  ported  in  86  L.  J.  Ch.  502;  L.  R.  4 
party  when  last  heard  of  was  suffering  Eq.  416,  S.  C;  In  re  Peck,  29  L.  J. 
with  an  incurable  disease  of  necessary  Pr.  &  Mat.  95;  Dunn  v.  Snowden, 
rapid  termination  may  destroy  the  in-  82  L.  J.  Ch.  104;  2  Drew.  &  Sm. 
ference  of  continuance  of  life.  Acker-  201,  S.  C.  ;  Doe  v,  Nepean,  5  B.  & 
man,  ex  parte,  2  Redf.  521.  Ad.  86;  2  N.  &  M.  219,  S.  C;  Ne- 
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entially  (supposing  the  seven  years  have  elapsed  as  above  stated) 
from  all  the  facts  of  the  case.^ 

§  812.  It  has  been  incidentally  observed  that,  aside  from  the 
general  presumption  of  death  arising  from  unexpliuned 
death  in-      absence  abroad  for  seven  years,  certain  facts  have  been 
from  other    noticed  by  the  courts  as  affording  grounds  on  whidi 
facu.  inferences   of  death,  more  or  less  strong,  may   rest.* 

Among  these  facts  may  be  noticed :  Presence  on  board  a  ship 
known  to  have  been  lost  at  sea,  the  inference  of  death  increasing 
with  the  length  of  time  elapsing  since  the  shipwreck  ; '  exposure 

pean  v.  Doe  d.  Knight,  2  M.  &  W.  the  notion  that  there  is    to   be   anj 

894,  in  £x.  Ch.;  2  Smith  L.  C.  476,  rigid  presumption    of    law    on    such 

492,  577,  S.  C.    In  this  case  Lord  questions  of  facts,  without    re/erence 

Denman,  in  pronouncing  the  judgment  to  (xccompanying  circumstances^  stteky 

of   the  court,  observes:   "Inconveni-  for  instance,  as  the  age   or  health  of 

ences  may  no  doubt  arise,  but  they  do  the  party.      There  can    be   no    such 

not  warrant  us  in  laying  dowja  a  rule,  strict  presumption  of  law.     It  may  be 

that  the  party  shall  be  presumed  to  said  :  Suppose  a  party  were  shown  to 

have  died  on  the  last  day  of  the  seven  be  alive  within  a  few  hours  of    the 

years,  which  would  manifestly  be  con-  second  marriage,  is  there  no  presomp- 

trary  to  the  fact  in  almost  all  in-  tion  then?     The  presumption  of  iano- 

stances."     2  M.  &  W.  913,  914.  cence  cannot  shut  out    such   a    pre- 

^  Whitev.  Mann,  26  Me.  370;  Smith  sumption  as  that  supposed.  I  think 
V.  Knowlton,  11  N.  H.  197;  Stouvenel  no  one,  under  such  cirdumstances, 
V,  Stephens,  2  Daly  (N.  Y.),  319;  could  presume  that  the  party  was  not 
McCartee  v.  Camel,  1  Barb.  Ch.  456 ;  alive  at  the  time  of  the  second  mar- 
Whiting  v.  NichoU,  46  III.  241 ;  Tis-  riage."  Proof,  therefore,  that  the 
dale  V.  Ins.  Co.  26  Iowa,  171;  2S  party  was  alive  twenty-five  days  be- 
lowa,  12;  State  v.  Moore,  11  Ired.  fore  the  second  marriage,  was  held  to 
70 ;  Spencer  v.  Roper,  13  Ired.  (L.)  overcome  the  presumption  of  inno- 
333  ;  Hancock  v.  Ins.  Co.  62  Mo.  26.  cence;  which,  on  the  other  hand,  pre- 

The  return  of  a  person,  presumed  vailed  in  R.  v.  Twining  against  proof 
to  have  been  dead,  after  an  absence  that  the  decedent  had  been  heard  of 
of  over  seven  years,  during  which  he  alive  one  year  previous  to  the  mar- 
has  not  been  heard  from,  avoids  any  riage.  To  the  same  effect  is  Lapsley 
acts  done  by  his  representatives  with-  v,  Grierson,  1  H.  L.  C.  498. 
out  judicial  authority.  Mayhugh  v.  *  See  Cockburn,  C.  J.,  chu^e  in 
Rosenthal,  1  Cincin.  492.  Supra,  §  R.  v.  Orton,  for  an  able  exposition 
597  ;  infra,  §  813.  of  this  presumption.     Sillick  <;.  Booth, 

2  Best  on  Evidence  (1870),  §  409.  1  Y.  &  C.  117;  Ommaney  v.  Stilwell, 

See  R.  V.  Twining,  2  B.  &  A.  886;  R.  23  Beav.  328;  Patterson  r.  Black,  2 

V.  Harborne,  2  A.  &  £.  540.    In  the  Park,  on  Ins.  919;  Garry  o.  Post,  13 

latter  case    Lord  Denman    said:  '*!  How.  Pr.  118;  Hudson  v.  Poindexter, 

must  take  this  opportunity  of  saying  42  Miss.  304, 
that  nothing  can  be  more  absurd  than 
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to  peculiar  perils,  to  which  the  death  may  be  imputed  if  the 
party  has  not  been  subsequently  heard  from  ;  ignorance,  as  to 
such  person,  after  due  inquiry,  of  all  persons  likely  to  know  of 
him  if  he  were  alive  ;  cessation  in  writing  of  letters,  and  of  com- 
munications with  relatives,  in  which  case  the  presumption  rises 
and  falls  with  the  domestic  attachments  of  the  party.  Thus, 
death  may  be  inferred  by  a  jury  from  the  mere  fact  that  a  party 
who  is  domestic,  attentive  to  his  duties,  and  with  a  home  to 
which  he  is  attached,  suddenly,  finally,  and  without  explanation, 
disappears.  It  is  scarcely  necessary  to  say  that  evidence  tending 
to  rebut  such  presumption  (e.  g.  proof  that  the  alleged  deceased 
had  been  heard  from  by  letter,  or  was  personally  warned  in  a 
litigated  suit)  is  always  relevant  for  what  it  is  worth.  And  in 
any  view,  death  is  a  matter  of  inference,  not  of  demonstration.^ 

§  813.  In  all  questions  relating  to  the  authority  of  the  parties 
to   whom   letters  testamentary  or  administrative  are  Letters  tea- 
granted,  such  letters  kvq  primd  facie  proof  of  the  death   {JJ,™coiiaZ 
of  the  alles^ed  decedent,  and  are   conclusive  in   cases  ^'^"y  , 
where   there  is  **  no  plea  in  abatement   denying   the  <ieath. 
death  of  (the  principal),  and  setting  up  the  consequent  inva- 
lidity of  the  letters  of  administration."     Such  letters,  also,  are 
conclusive  as  to  parties  and  privies ;  but  are  nullities  as  to  the 
alleged  decedent  supposing  he  should  turn  up  alive.^     And  be- 
tween strangers,  when  the  fact  of  death  is  to  be  proved,  letters 
of  administration  to  his  estate  are  re»  inter  alios  acta^  and  are 
inadmissible.^ 

§  814.  The  question  of  death  without  issue  is  one  of  Death 
fact,  to  be  determined  on  all  the  circumstances  of  the  il^ue^" 
case.* 

§  815.  The  length  of  time  after  which  it  is  to  be  presumed 
that  a  ship,  which  has  been  unheard  of,  is  lost,  is  to  be 
determined  by  the   inferences   to  be  drawn  from  the   tJon  of  foss 
concrete  case.     As  a  basis  of  proof,  mere  rumors  are   from  Fapse 
not  sufficient ;  there  must  be  reliable  information.     If  ®'  ^*"** 
there  are  any  indications  of  foundering,  —  e.  ^.  a  violent  storm 

1  See   Whart  on   Ev.  §  1277  for  *  See  Bupra,  §  697 ;  Whart.  on  Ev. 

cases.  §  1278  ;   Mayhugh  v.   Rosenthel,  tU 

'  The  cases  will  be  found  collected  supra. 

in  Whart.  on  Ev.  §    1278;  Lavin  v.  «  Whart  on  Ev.  §  1279. 

Emigrant  Bank,  9  Reporter,  541.  691 
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at  a  particular  point  where  the  ship  was,  her  unseaworthiness* 
remnants  of  wreck,  —  the  loss  may  be  put  earlier  than  would  be 
permissible  if  the  ship  had  not  been  heard  of  at  all.  But  there 
must  be  proof  of  the  ship  having  left  port.^ 

IX.   PRESUMPTIONS  OF  UNIFORMITT  AND  CONTINUANCE. 

§  816.  When  a  particular  condition  of  things  (e.  g.  coverture), 
Burden  on  ^^^^^  ^1  ^^  nature  is  stationary,  is  shown  to  exist,  the 
party  seek-  burden  is  on  the  party  who  seeks  to  prove  its  termi- 
prove  nation,  supposing  such  termination  be  claimed  to  have 

extrt^g  occurred  prematurely.  It  is  sometimes  said  that  in 
con  itiona.  ^^^j^  cases  the  law  presumes  the  continuance  of  the 
condition.  Such,  however,  is  not  the  case.  Some  conditions, 
such  as  infancy,  are  by  their  nature  transient,  while  others,  such 
as  the  possession  of  wealth,  are  subject  to  such  vicissitudes  that 
their  continuance  can  only  be  contingently  assigned.  The  ques- 
tion, as  to  all  things  liable  to  change,  is  not  one  of  legal  pre- 
sumption, but  of  burden  of  proof.^  And  the  conclusion  is  that 
when  I  once  establish  a  juridical  relation  in  itself  not  so  limited 
as  to  time  as  to  have  expired  before  suit  instituted,  it  is  not 
necessary  for  me  to  prove  the  continuance  of  the  relation.  The 
burden  is  on  my  antagonist  to  prove  that  the  relation  has  ceased 
to  exist;  though,  as  has  just  been  said,  there  is  no  presumption 
of  law  against  him  which,  when  the  evidence  is  all  in,  can  out- 
weigh any  preponderance  in  such  evidence  in  his  favor.^  We  are 
therefore  to  understand  that  the  presumption  x>f  continuance,  as 

^  See  Whart.   on  £y.  §  815,  for  since,  justifies  the  presumption  that 

cases.  he  continues  to  be  one.     An  adalter- 

'  See  supra,  §§  320-6.  ous  intercourse  is  presumed  to  con- 

*  See  Heffter,  App.  to  Weber,  280;  tinue.     So  of  ownership  and  non-res- 

Scales  V.   Key,    11    A.    &  £.    819;  idence.    Walrod  v.  Ball,  9  Barb.  271 ; 

Mercer  v.  Cheese,  4  M.  &  Gr.  804  ;  Cooperv.Dedrick,  22  Ibid.516;  Smith 

Price  V.  Price,  16  M.  &  W.  282.    It  v.  Smith,  4  Paige,  432;  McMahon  r. 

is  in  this  sense  that  we  are  to  under-  Harrison,  2  Seld.  443;  Sleeper  o.  Van 

stand  the  term  *'  presumption,"  as  used  Middlesworth,  4  Denio,  431 ;  Nixon  p. 

in  the  following  as  well  as  in  other  Palmer,  10  Barb.  175.     This  analog}' 

opinions  : —  is  fairly  applicable  to  the  present  case, 

*<  A  partnership  once  established  is  and  justifies  the  admission  of  this  evi- 

presunied  to  continue.    Life  is  pre-  dence."     Hunt,  C,  Wilkins  p.  Earle, 

'Sumed  to  exist.     Possession  is  pre-  44  N.  Y.  1 72.     See  also  R.  p.  Lilles- 

sumed  to  continue.     The  fact  that  a  hall,  7  Q.  B.  158. 
man  was  a  gambler  twenty  months 
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it  18  called,  is  simply  a  mode  of  determining  on  which  party  lies 
the  burden  of  proof.     In  this  sense  we  are  justified  in  holding 
that  the  continuance  of  an  existing  condition  is  a  presumption 
of  fact,  dependent  for  its  intensity  on  the  circumstances  of  the 
particular  case.     The  burden  is  on  the  party  seeking  to  show 
change,  and  if  he  fails  to  show  it,  he  loses  his  suit.^     But  the 
question  is  one  dependent  on  the  relation  of  conditions  to  time. 
A  state  of  war,  for  instance,  existing  yesterday,  will  in  this  sense 
be  presumed  to  continue  to-day;  but  it  will  not  be  presumed 
to  continue  after  the  lapse  of  ten  years.     I  look  at  a  block  of 
houses  in  a  large  city,  and  I  am  justified  in  presuming  that 
the  same  tenants  that  are  in  them  to-day  will  be  in  them  to- 
morrow.    But  it  is  otherwise  when  I  look  forward   as  far  as 
twenty  years.     When  the  twenty  years  are  past,  it  is  not  prob- 
able that  a  single  one  of  these  tenants  will  remain.     Anger,  di- 
rected to  a  particular  person,  once  roused,  will  be  presumed  to 
continue  during  hot  blood,  but  not  during  the  snows  of  many 
years.     In  fact,  so  far  from  continuance  being  a  legal  presump- 
tion, the  presumption,  in  things  dependent  upon  human  condi- 
tions, in  the  long  run,  is  the  other  way.     Man  never  continueth 
in  one  stay.    Of  what  will  happen  ten  years  hence,  the  only  pre- 
sumption that  can  be  offered  with  anything  like  certainty  is,  that 
there  will  be  a  change,  at  least  in  the  actors  in  the  drama,  from 
what  is  happening  to-day.    The  time  required  for  the  change  de- 
pends upon  the  nature  of  the  object.     Fifty  years  ago  the  houses 
in  one  of  our  western  cities  did  not  exist.     Ten  minutes  ago,  the 
man  whom  I  now  see  standing  in  front  of  one  of  those  houses 
was  in  his  counting-room,  or  in  the  cars.     The  presumption  of 
wealth,  which  may  be  sought  as  the  explanation  of  a  murderous 
assault,  may  have  obtained  five  years  ago  as  to  a  man  in  good 
business,  but  cannot  continue  after  a  succession  of  commercial 
disasters.    We  cannot,  therefore,  speak  of  a  legal  presumption  of 
continuance,  when,  if  we  are  to  draw  any  inference  that  would 
be  permanently  applicable,  it  would  be  that  of  change.     And 
yet,  for  short  calculations,  so  far  as  is  consistent  with  the  induc- 
tions of  social  science,  we  are  justified  in  saying,  as  a  means  for 
adjusting  the  burden  of  proof,  that  the  presumption  is  so  far  in 
favor  of  continuance,  that  the  burden  is  on  a  party  who  seeks  to 

^  See  Wbart.  on  £▼.  §  1284. 
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show  a  change  from  a  condition  which,  when  we  last  beard  from 
it,  was  settled,  and  which,  from  the  nature  of  things,  woald  prob- 
ably  exist  to-day  unchanged.  Bat  the  presumption,  as  it  is  called, 
even  as  to  short  calculations,  is  a  mere  inference  that  that  which 
has  been  will  be,  all  other  things  remaining  the  same.^ 

§  817.  It  has  been  also  ruled  as  a  presumption  of  fact,  for 
Residence  the  purpose,  in  like  manner,  of  determining  the  burden 
U)be"^n^  of  proof,  that  a  party  resides  in  the  last  place  known 
tiouous.  to  have  been  accepted  by  him  as  his  residence,  unless 
he  has  shown  that  he  retains  such  residence  no  longer.^  The 
same  inference  is  applicable  to  the  settlement  of  a  pauper,  and 
to  domicil.^  Yet,  as  we  have  seen,  presumptions  of  this  class 
are  purely  artificial.  It  is  necessary  to  place  a  person  who  has 
wandered  away  somewhere ;  and  we  therefore  place  him  in  the 
spot  where  he  was  last  heard  from,  though  the  very  evidence 
that  shows  he  was  in  it  shows  he  has  left  it. 

§  818.  Occupation  and  possession,  for  the  like  purpose,  are  in- 
Occupancy  fcrred  to  be  continuous  ;  the  inference  varying  with  the 
to  be"con-  P^i^on  Occupying,  the  thing  occupied,  and  the  place  and 
tiouous.  period  of  occupation.^  For  the  same  purpose,  also, 
ownership  is  presumed  to  continue  until  alienation.^  It  is  suffi- 
cient, therefore,  in  cases  of  larceny,  to  prove  that  the  goods 
stolen  belonged,  a  short  time  before  the  stealing,  to  the  alleged 
owner.     The  burden  to  prove  alienation  will  be  on  the  defence.* 

§  819.  Habits  of  individuals  may  come  up  for  comparison  in  is- 
sues of  identity,  it  becoming  a  material  question  whether  a  claim- 

^  "  In  a  second  class  of  cases,  time  many  succeeding  evenings.    Even  the 

will  enter  as  a  principal  ground  of  continuous  existence  of  an  object  in 

similarity.     When  we  hear  a  clock  an   unaltered    state,   or  the    finding 

pendulum  beat  moment  after  moment,  again  of  that  which  we  have  hidden, 

at  equal  intervals,  and  with  a  uniform  is  but  a  matter  of  inference  to  be  de- 

sound,  we  confidently  expect  that  the  cided  by  experience."    Jevons'  Prin- 

stroke  will  continue  to  be  repeated  uni-  ciples  of  Science,  i.  252. 

formly.     A  comet  having  appeared  *  Ripley  v.  Hebron,  60  Me.  S79. 

several  times  at  nearly  equal  intervals,  *  Whart.  on  £v.  §  1285. 

we  infer  that  it  will  probably  appear  ^  Smith  v.  Stapleton,  Plowd.   193; 

again  at  the  end  of  another  like  inter-  Winklny  v.  Kaime,   32   N.    H.    268; 

val.     A  man  who  has  returned  home  Currier  r.  Gale,  9  Allen,  522;  Rhone 

evening  after  evening  for  many  years,  v.  Gale,  12  Minn.  54. 

and  found  his  house  standing,  may,  ^  Whurt.  Grim.  Law,  8th  ed.  §  862; 

on  like  grounds,  expect  that  it  will  be  Magee  v.  Scott,  9  Gush.  148. 

standing   the  next  evening,  and  on  *  Ibid. 
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ant  has  the  characteristic  traits  of  the  person  with  whom  he 
~  pretends  to  be  identical.     In  such  cases  ^^  habits  are  a  Habit  pre- 
means  of  identification,  though  with  strength  in  proper-  JJJ"Jj2.*° 
tion  to  their  peculiarity."  *     Such  admissibility  rests  on   t»n"0"«- 
the  fact  that  habits  become  a  second  nature,  and  that  special  ap- 
titudes cannot  readily  be  unlearned,  special  characteristics  cannot 
readily  be  extinguished,  special  tricks  of  manner  cannot  readily 
be  overcome.^    But  questions  of  identity^  are  an  exception  to 
the  general  rule,  which  is,  that  evidence  of  habit  is  inadmissible 
for  the  purpose  of  showing  that  a  particular  person  did  or  did 
not  do  a  particular  thing.     On  the  other  hand,  when  a  series  of 
writings  of  a  particular  person  are  in  evidence,  a  litigated  writ- 
ing imputed  to  him  may  be  tested  by  comparison  with  the  writ- 
ings proved  to  emanate  from   him.^     It  has  also,  as  we  have 
seen,^  been  held  admissible  to  prove  habit  or  system  in  order  to 
rebut  the  defence  of  accident,  or  to  infer  scienter.     We  have 
a  right,  again,  to  infer,  as  a  presumption  of  fact,  that  mental 
conditions  continue  unchanged,  unless  there  be  reasons  to  infer 
the  contrary.    It  is  on  this  ground  that  we  infer  the  continuance 
of  sanity  and  of  chronic  insanity  ;  ^  and  of  purposes  once  delib- 
erately formed.^     The  habit,  also,  of  a  writer,  in  using  words  in 
a  particular  sense,  may  be  shown  in  certain  cases  of  latent  am- 
biguity.® 

§  820.  As  between  parties  still  living,  coverture,  once  proved, 
is  inferred  to  continue  ;^  and  hence,  when  once  estab-  Continu- 

Anco  of 

lished,  its  burdens  and  obligations  will  be  regarded  as  coverture, 
existing  until  its  dissolution  be  shown.^® 

§  821.   Solvency"  and  insolvency,  when  established,  are  in- 
ferred to  continue  until  the  contrary  is  proved,  or  until   Solvency 
from  the  lapse  of  time  a  change  of  condition  is  prob-  vency. 

^  Agnew,  C.  J.,  Udderzook  v.  Com.        *  Supra,  §  556. 
76  Penn.  St.  840.  <^  Supra,  §  32. 

*  For  a  series  of  acute  observations        *  See  supra,  §  780. 

on  this  principle   see  the  charge  of  '  Supra,  §§  784  et  seq.<,  784. 

Cockbum,  C.  J.,  in  K.  o.  Orton.  «  Whart.  on  Ev.  §  962. 

•  In  Udderzook  v.  Com.  76  Penn.  •  Erskine  v,  Davis,  25  III.  251. 
St.  840,  habits  of  intoxication  were  ^^  Supra,  §  810. 

admitted  among  the  means  of  identi-      ^*  Wallace  v.  Hull,  28  Ga.  68. 
fication. 
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able.^     An  adjudication  of  bankruptcy  may,  within  a  limited 
range  of  time,  afford  an  inference  of  insolvency .^ 

§  822.  States  whose  political  origin  is  homogeneous  are  pre- 
p^^.  Bumed  to  possess  laws  substantially  the  same.     This 

laws  pre-     presumption,  however,  does  not  extend  to  States  wfaoae 
be  similar     jurisprudence  springs  from  a  different  system,  nor  can 

to  our  own.  •  ..  -•••  ,  ... 

we  impute  to  a  foreign  jurisprudence  idiosyncrasies 
we  know  to  be  peculiar  to  ourselves.  But  in  any  view,  if  we 
wish  to  prove  a  foreign  law  as  distinguished  from  our  own,  we 
must  prove  such  law  as  a  fact.^ 

§  823.  What  are  called  popularly  the  laws  of  nature  may  be 
inferred  to  be  constant  until  the  contrary  be  proved.* 

Constancy  •        .      ^  .         i        i 

of  nature  The  seasons,  for  instance,  pursue,  m  the  long  run,  a 
regular  course,  so  that  we  may  be  entitled  as  a  general 
rule  to  say  that  winter  is  cold  and  summer  is  warm  ;  though 
this  is  open  to  proof  that  in  an  exceptional  season  the  winter  is 
comparatively  mild  or  the  summer  is  comparatively  cool.  Of 
this  uniformity  parties  are  supposed  to  have  notice.  It  may 
be  that  a  particular  winter  night  may  be  so  mild  that  a  child 
might  be  exposed  to  it  safely  without  shelter ;  but  this  will  he 
no  defence  to  a  person  negligently  exposing  a  child  on  a  winter 
night  in  such  a  way  that  it  is  seriously  injured.  It  may  be  that 
a  freshet  may  so  swell  a  river  that  its  shallows  may  be  safely 
passed  at  low  tide  ;  but  this  will  be  no  defence  to  a  pilot,  who 
without  sounding  runs  his  vessel  aground  on  low  tide,  thereby 
negligently  destroying  life.  It  may  be  that  an  engine  may, 
when  left  to  itself,  enter  on  the  proper  track ;  but  this  will  be 
no  defence  to  a  switch-tender  who  neglects  his  post  so  that  an 
engine  is  wrecked.  It  may  be  that  the  defendant  was  pre- 
vented from  performing  a  duty  incumbent  on  him  by  a  storm  ; 
but  if  so,  this  must  be  shown.  Hence  it  is  that  casu$^  or  the 
extraordinary  interruption  of  natural  laws,  must  be  proved  by 
the  party  averring  such  interruption.^  In  order,  also,  to  permit 
inferences  from  certain  natural  conditions,  these  conditions  must 

^  Whart.  on  Ev.  §  S21.    The  pre-  And  see  McKenzie  v.  Wardwell,  61 

sumption  of  insolvency  from  a  return  Me.  136  ;  Com.  v.  Kenney,  120  Mass. 

of  nulla  bona  is  elsewhere  noticed.  887. 

Supra,  §  612.  «  Supra,  §  S7. 

3  Safford  v.  Grout,  120  Mass.  20.  ^  See  supra;  Wliart.  on  Ev.  §  368. 

»  Whart.    on    Ev.    §§   814    et   seq. 
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first  be  established.^  But  where  the  conditions  are  the  same, 
evidence  of  systematic  constant  phenomena  (e.  g.  snow  in  one 
place  to  prove  snow  in  another  place  in  the  immediate  vicinity) 
is  relevant.* 

§  824.  We  are,  therefore,  to  regard  the  ordinary  sequences  of 
nature  as  among  the  contingencies  to  be  expected  by  phyi^icai 
reasonable  men.  Among  these  we  may  specify  the  ^^ 
falling  of  water  from  a  higher  to  a  lower  level ; '  the 
spreading  of  fire  in  inflammable  material ;  ^  the  continuous  move- 
ment of  a  railway  train  over  the  track,  and  the  fact  that  the 
shock  on  meeting  an  obstacle  is  in  proportion  to  momentum  ;  ^ 
and  the  effect  of  water  in  extinguishing  fire.® 

§  825.  It  is  also  a  presumption  of  fact,  that  animals  will  act 
in  conformity  with  their  nature.^  Thus  it  is  probable  goof  prob- 
that  cattle  will  stray ;  ®  that  horses  will  take  fright  at  *We  habits 
extraordinary  noises  and  sights;®  and  that  dogs,  proved 
to  be  ferocious,  will  do  mischief  when  let  loose  in  places  where 
travellers  pass.^^    The  habits  and  temper  of  animals,  however, 


J^  Hawks  V.  Inhabitants,  110  Mass.  '  See  Carlton  r.  Hescox,  107  Mass. 

110.    Ab  to  inferences  from  system  410;  Rowe  v.  Bird,  48  Vt.  578. 

see  §§  82  ti  seq. ;    Mill's  Logic,  ch.  *  Lawrence  v.  Jenkins,  L.  R.  8  Q. 

xiv.  B.  274. 

*  Brooks  V.  Acton,  117  Mass.  204.  *  R.  v.  Jones,  S  Camp.  280;  Hill  v. 
See  supra,  §  87.  New  River  Co.  15  L.  T.  N.  S.  555; 

'  Collins  V,  Middle  Level  Com.  L.  Lake  t;.  Milliken,  62  Me.  240;  Jones 

R.  4  C.  P.  279.  V.  R.  R.  107  Mass.  261 ;  Judd  v,  Far- 

^  L.  SO.  §  8;   D.    ad  leg.  Aquil. ;  go,  107  Mass.  265;  Peoples. Cunning- 

Tuberville  v.  Stamp,  1  Salk.  18;  Fil-  ham,  1  Denio,  524;  Congreve  r.  Mor- 

liter  V.  Phippard,  11  Q.  B.  847;  Smith  gan,  18  N.  Y.  84  ;  Loubz  v.  Hafner, 

r.  R.  R.  L.  R.  5  C.  P.  98;  Perley  v,  1    Dev.  185  ;   Moreland  v.  Mitchell 

R.  R.  98  Mass.  414;  Higgins  v.  Dewey,  County,  40  Iowa,  894. 

107  Mass.  494;  Calkins  v.  Barger,  44  ^^  When  the  character  of  an  animal 

Barb.  424  ;   Collins  v.  Groseclose,  40  comes  into  question,  the  general  infer- 

Ind.  414;  Gagg  v.  Tetter,  41  Ind.  228;  ence  is  that  he  will  follow  the  natural 

Hanlon  v.  Ingram,  8  Iowa,  81 ;  Averitt  bent  of  the  species  to  which  he  belongs. 

V.  Murrell,  4  Jones  (N.  C),  228;  Cle-  See  question  discussed  fully  in  Whart. 

land  V.  Thornton,  48  Cal.  487.  on  Neg.  §§  928-5.    But  when  the  bur- 

^  See  R.  V.  Pargeter,  8  Cox  C.  C.  den  is  on  a  party  to  prove  a  scienter 

191 ;  Caswell  v.  R.  R.  98  Mass.  194;  in  the  owner  o*f  a  mischievous  animal, 

Wilds  V.  R.  R.  29  N.  Y.  315;  Jones  it  is  admissible  to  put  in  evidence  par- 

r.  R.  R.  67  N.  C.  125.  ticular  facts ;  Worth  v,  Gilling,  L.  R. 

*  Metollic  Comp.  Co.  v.  R.  R.  109  2  C.  P.  1 ;  Judge  t7.  Cox,   1  Stark. 
Mass.  277.  285;  Kittredge  v,  Elliott,  16  N.  H.  77; 
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duct  of 
mea  in 


cannot  be  shown  by  proof  of  habits  or  temper  of  particular  ani- 
mals of  the  same  species.^ 

§  826.  Taking  men  in  bodies,  and  contemplating  their  action 
So  of  COD-  as  a  mass,  there  are  certain  incidents  which  may  be 
regarded  as  probable,  and  which,  under  certain  condi- 
tions, are  presumable.^  Thus  it  is  to  be  inferred  that 
persons  will  be  passing  a  thoroughfare  in  such  numbers  as  to 
make  it  dangerous  to  discharge  at  random  a  gun  towards  such 
thoroughfare  ;*  that  a  sudden  alarm,  resulting  in  injury,  will  be 
produced  by  a  shock  of  any  kind  given  to  a  crowd  ;  ^  and  that 
persons  in  fright  will  act  instinctively  and  convulsively.*  It  is 
on  this  principle  that  persons  inciting  a  riot  are  indictable  for 
hurts  which  are  the  ordinary  incidents  of  riots,  and  which  follow 
in  the  particular  riot  such  persons  incite.^ 


X.  PRESUMPTIONS  OF  REGULARITY. 

§  827.  As  we  have  elsewhere  seen,  when  a  man  and  woman 
Marriure  ^^^^  lived  together  as  man  and  wife,  and  have  been 
hTh"™^  recognized  as  such  in  the  community  in  which  they  live, 
been  regu-  their  marriage  will  be  held  primd  facte  conformable, 
so  far  as  concerns  its  solemnities,  with  the  practice  of 
the  lex  loci  contractus?     The  inference  from  their  cohabitation. 


Whittier  v.  Franklin,  46  N.  H.  23 ; 
Arnold  v,  Norton,  25  Conn.  92;  Buck- 
ley V,  Leonard,  4  Denio,  500 ;  Cock- 
erham  v,  Nixon,  11  Ired.  269;  Mc- 
Caskill  V.  Elliott,  5  Strobh.  196;  as 
well  as  general  reputation;  Whart.  on 
Neg.  §  924;  but  as  to  general  reputa- 
tion, see  contra,  Heath  o.  West,  26  N. 
H.  191. 

^  Collins  V,  Dorchester,  6  Cush.  896 ; 
Hawks  V.  Charlemont,  110  Mass.  110. 
See,  however,  Darling  v.  Westmore- 
Und,  52  N.  H.  401. 

«  See  Whart  on  Neg.  §  108. 

'  See  Burton's  case.  1  Str.  481  ; 
People  <;.  Fuller,  2  Parker  C.  R.  16; 
Trbcoll  17.  Newark  Co.  87  N.  Y.  637 ; 
Sparks  v.  Com.  8  Bush,  111;  State  v» 
Vance,  1 7  Iowa,  188;  Bizzell  v.  Book- 
er, 16  Ark.  808. 

*  Scott  V,  Shepherd,  2  W.  B.  892 ; 
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Ouille  V,  Swan,  19  Johns.  881 ;  Pair- 
banks  17.  Kerr,  70  Penn.  St.  86. 

<(  R.  v.  Pitts,  C.  &  M.  284 ;  Adams 
t7.  R.  R.  4  L.  R.  C.  P.  789 ;  Sears  9. 
Dennis,  105  Mass.  310 ;  Coulter  cr. 
£xp.  Co.  5  Lansing,  67;  Buel  0.  £L  R. 
81  N.  Y.  814  ;  Frink  v.  Potter,  17  IlL 
406 ;  Greenleaf  o.  R.  R.  29  Iowa,  4  7. 

*  Whart.  Crim.  Law,  8th  ed.  ^ 
220,  1583. 

T  Supra,  §170;  infra,  §  885 ;  Harrod 
p.  Harrod,  1  K.  &  J.  1 5 ;  R.  r.  Bramp- 
ton, 10  East,  802;  Redgrave  r.  Red- 
grave, 38  Md.  98. 

In  an  English  prosecution  for  big- 
amy, in  1876  (EL  V.  Creswell,  18  Cox 
C.  C.  126 ;  L.  R.  1  Q.  B.  D.  446),  it 
was  alleged  that  the  first  marriage  was 
invalid,  having  been  contracted  under 
these  circumstances:  While  the  par- 
ish church  was  under  repair,  divine 


CHAP.  XIV.]       PRESUMPTIONS:    REQULARITT :    MARRIAGE.  [§827. 

and  from  the  admissions  it  involves,  is  that  th^y  were  duly  mar- 
ried prior  to  the  period  in  which  cohabitation  began.  This  in- 
ference may  be  met  and  overcome  by  counter  inferences.  It 
may  be  shown  that  the  cohabitation  was  clandestine,  and  the 
recognition  only  occasional,  and  explicable  by  other  hypotheses 
than  that  of  marriage.^  It  may  also,  when  the  evidence  is  faint, 
be  overcome  by  the  presumption  of  innocence,  by  force  of  which 
it  is  necessary,  in  order  to  convict,  that  the  ingredients  of  the 
offence  should  be  proved  beyond  reasonable  doubt.^ 


service  had  been  several  times  per-  of  marriage  is  much  stronger  than  the 

formed  by  a  clerk  in  holy  orders  in  a  presumption  in  regard  to  other  facts, 

chamber  at  a  private  hall,  and  the  Hence  when  a  matrimonial  ceremony 

marriage  of  the  prisoner  with  his  wife  took  place  in   Scotland,  the  parties 

was  solemnized  there.     There  was  no  being  ignorant  of  an  impediment,  and 

evidence  that  the  chamber  at  the  hall  afterwards  removed,  and  when,  believ- 

was  licensed  for  the  performance  of  ing  themselves  to  be  validly  married, 

divine  service  or  marriage.  It  was  held,  they  lived  together  continuously  for 

that    the  presumption  was  that  the  years  as  husband  and  wife,  and  were 

place  was  duly  licensed,  and  that  the  regarded  as   such  by  all   who  knew 

marriage  was  valid.    Lush,  J.,  said:  them,  the  marriage  was  held  to  have 

**  The  fact  of  the  marriage    service  been  established  by  the  force  of  habit 

having  been  performed  by  a  person  and  repute,  without  any  proof  of  mut* 

acting  in  a  public  capacity  is  primd  ual    consent    by  verbal    declaration. 

Jheie  evidence  as  to  the  person's  legal  The  inference  to  be  drawn  was  that 

capacity  to  perform  the  service.     So  the  matrimonial  consent  was  inter- 

the  fact  of  its  having  been  performed  changed  as  soon  as  the  parties  were 

in  a  place  by  a  person  acting  in  such  enabled,  by  the  removal  -  of  the  im- 

capacity  is  also  primd  facie  evidence  pediment,  to  enter  into  the  contract, 

that  the  place  was  properly  licensed  The  onus  of  rebutting  a  marriage  by 

for  marriages.    The  presumption  cov-  habit  and  repute,  it  was  said,  is  thrown 

ers  both  the  person  and  the  place."  on  those  who  deny  it.     See  remarks 

To  this  effect  see  Lord  Lyndhurst  in  supra,  §§  170-6,  686. 

Morris  r.  Davies,  5  CI.  &  Fin.  163;  ^  See  Clayton  v.  Wardell,  5  Barb, 

and  Lord  Cottenham  in  Piers  r.  Rers,  214;  S.  C,  4  Comst.  280;  Senser  r. 

2  H.  L.  C.  862.     Compare  Harrison  Bower,  1  Fenn.  Rep.  450 ;  Jones  o. 

V.   Southampton,  22  L.  J.  Ch.  722;  Jones,45  Md.  159;  S.  C,  48Md.  891. 

Breadalbane  case,  L.  R.  1  H.  L.  Sc.  *  Supra,  §  171.    Best's  £v.  §  849. 

1S2;  Cunningham   v.  Cunningham,  2  In  Kopkev.  People,  S.  C.  Mich.  1880, 

Dow,  f07;  Campbell  v.  Campbell,  L.  supra,  §  588,  it  was  held  that  in  big- 

R.  1  Sc.  App.  198;  Sichel  v.  Lambert,  amy,  where  the  proof  was  that  the  al- 

15  C.  B.  (N.  S.)  781.  leged  first  marriage  was  irregularly 

In  De  Thoren  v»  Attorney  General,  solemnized  in  another  State,  and  there 

L.  R.  1  App.  Cas.  U.  L.  (Div.)  686,  was  no  cohabitation,  there  must  be 

it  was  ruled  by  the  lord  chancellor  independent  proof  of  consent  of  the 

(Lord  Cairns),  that  the  presumption  parties  to  such  marriage. 
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§  829.]  EVIDENCE  IN  CRIMINAL  CASES.  [CHAP.  XIT. 

Presamp-  §  827  a.  When  prior  concubinage  is  proved,  the  in- 
tinuanceof  ference  18  that  it  continues;  and  consequently  in  sudi 
age.      '     case  marriage  must  be  substantively  proved,  if  set  up.^ 

§  828.  Legitimacy  is  assigned,  by  a  rebuttable  presumption,  to 
Lef^ti-  s^U  persons  living  in  civilized  countries.^  A  child  bora 
presump-  ^^  wedlock,  before  any  judicial  separation  of  his  par- 
tionoflaw.  ents,  is  presumed  to  be  their  legitimate  child,  no  mat- 
ter how  soon  the  birth  be  after  the  marriage  ;  ^  though  this  pre- 
sumption may  be  overcome  by  proof  that  the  husband  was  inca- 
pable, on  ground  either  of  impotence  or  absence,  of  being  father 
of  the  child.^  When  access  is  proved,  it  requires  the  strongest 
evidence  of  non-intercourse  to  justify  a  judgment  of  illegitimacy.* 
Separation,  however,  by  a  court  of  competent  jurisdiction,  even 
though  there  be  no  divorce,  destroys  the  presumption,  and  the 
children  born  to  the  woman  after  the  separation  are  primd  facie 
illegitimate.^  But  adultery  on  the  wife's  part,  no  matter  how 
clearly  proved,  will  not  have  this  effect,  if  the  husband  had  ac- 
cess to  the  wife  at  the  beginning  of  the  period  of  gestation,  un- 
less there  should  be  positive  proof  of  non-intercourse.^ 

§  829.  When  a  judicial  record,  properly  authenticated,  is  put 
in  evidence,  the  burden  is  on  the  party  who  assails  it  on  account 

^  See  cases  cited  in  Whart  on  Rv.  states  the  law  to  be,  that  '*  declara- 

§  1297;  Williams  v,  Williams,  46  Wis.  tions  by  either  parent  as  to  sexual  in- 

464.  tercourse  are  not  regarded  as  relevant 

*  5  Co.  98  b ;  Morris  v.  Davies,  5  facts  when  the  legitimacy  of  the  wom- 
C1.  &  F.  163  ;  Banbury  Peerage  case,  an's  child  is  in  question,  whether  the 
1  Sim.  &  St.  153.  mother  or  her  husband  can  be  called 

*  Best's  Ev.  §  349;  Fleming  v,  Flem-  as  a  witness  or  not,  provided  that  in 
ing,  4  Bing.  266  ;  Reed  r.  Passer,  1  applications  for  affiliation  orders,  when 
Peake,  233;  Sichel  v.  Lambert,  15  C.  proof  has  been  given  of  the  non-access 
B.  (N.  S.)  781,787;  Stegall  v,  Ste-  of  the  husband  at  any  time  when  his 
gall,  2  Brock.  256  ;  Danelli  v.  Danelli,  wife's  child  could  have  been  begotten, 
4  Bush,  60.  the  wife  may  give  evidence  as  to  the 

^  Morris  v,  Davies,  5  CI.  &  F.  163;  person  by  whom  it  was  begotten." 

R.  t;.  Mansfield,  1  Q.  B.  444;  Atehley  «  Sidney  v,  Sidney,  8  P.  Wms.275; 

r.  Sprigg,  33  L.  J.  Ch.  345 ;  Strode  St.  George's  p.  St.  Margaret's,  1  Salk. 

V,  Magowan,  2  Bush,   621;  Ward  v.  123. 

Dulaney,   23  Miss.   410;    Herring   ».  '  Bury  t;.   Phillpot,    2   My.   &  K. 

Goodson,  43  Miss.  392.  349;  Head  v.  Head,  1  Sim.  &  S.  150; 

^  See  cases  cited  in  Whart.  on  £v.  Com.  v.  Shepherd,  6  Binn.  283;  Com. 

§  828.     That  parents  are  incompetent  v.  Strieker,  1   Br.  App.  xlvii. ;  Com. 

to  prove  non-access  see  supra,  §  518.  t;.  Wentz,  1  Ashm.  269;  State  v.  Pet- 
Sir  J.  F.  Stephen  (Evid.  art.  98)  taway,  3  Hawks,  623. 
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CHAP.  XIV.]  PRESUMPTIONS :   REGULARITY.  [§  830. 

of   latent  imperfections  or  fraud.^     It   is  sometimes  said   that 
the  law  presumes  all  such  records  to  be  correct.     But  _    , 

*^   .         ,  .  ,  ,        Burden  on 

the  true  view  is  that  while  the  burden  is  on  those  who  party  as- 
Tv^ould  assail  a  record  on  its  face  regular,  yet  when  the  judicial 
issue  is  made,  e,  g.  when  it  is  alleged  that  a  record  was  '^^  '* 
fraudulently  concocted,  the  question  (unless  it  be  on  an  indict- 
ment against  the  parties  charged  with  the  fraud)  is  to  be  decided 
by  a  preponderance  of  proof.     Where  the  fraud  is  the  gravamen 
of  the  case,  then,  to  convict,  it  must  be  proved  beyond  reason- 
able doubt.^ 

§  830.  It  is  otherwise  when  we  come  to  the  construction  to  be 
given  by  a  court  when  called  to  decide  as  to  the  legal   j^^  ^^^^ 
sufficiency  of  the  records  of  other  tribunals.     In  such   necessary 
cases,  between  two  permissible  constructions,  that  most  be  pre- 
favorable  to  the  validity  of  the  record  will  be  accepted.   '**™®  ' 
Thus  after  a  verdict,  a  court  in  review  will  assume  that  all  facts 
necessary  for  the  support  of  the  verdict  were  proved,  unless  the 
contrary  appear  in  the  record  duly  before  the  court.^     Whatever 
facts  are  necessary  to  the  support  of  a  record  statement  will  be 
presumed  to  have  been  duly  proved.*    It  will  also  be  presumed 
by  a  court  of  error,  when  there  is  a  general  verdict  in  the  court 
below  on  a  series  of  counts,  and  a  sentence  on  one  of  them,  that 
this  sentence  was  on  the  count  to  which  the  evidence  applied.^ 
But  presumptions  of  this  class  do  not  extend  to  the  supply  of 
statements  necessary  to  make  a  record  complete,  or  which  should 
be  the  subject  of  independent  articulate  averments.^     Thus  the 
omission  of  an  averment  of  arraignment  cannot  be  supplied  by 
an  appellate  court."     Jurisdiction,  also,  cannot  be  inferred,  as  to 
courts  of  limited  jurisdiction,  but  must  appear  on  the  record.^ 
But  justices  of  the  peace,  and  other  judicial  officers,  though  of 
special  and  limited  powers,  will  be  presumed  to  have  acted  regu- 

^  Thus  it  will  be  assumed  that  when  Jur.  158.    For  civil  cases  see  Whart. 

a  jury  is  recorded  as  sworn,  that  they  on  £v.  §  1305. 

were    sworn   correctly.      Mitchell  ».  *  Whart.  on  Ev.  §  1304. 

State,  58  Ala.  41 7.  »  Whart.  Cr.  PI.  &  Pr.  §§  907  ei  seq. ; 

«  Whart.  on  Ev.  §  1804.    Supra,  §§  Davis  v.  State,  6  Tex.  Ap.  196. 

570,  620.  «  Whart.  on  Ev.  §  1305. 

•  R.  r.  Waters,  1  Den.  C.  C.  856;  '  Whart.  Cr.  PI.  &  Pr.  §§  699,  777. 

R.  V.  Bowen,  18  Q.  B.  790;  Beale  v,  «  Whart.  on  Ev.  §  1808. 
Com.  25  Penn.  St.  1 1 ;  Powell  on  App. 
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§  883.] 


EVIDENCE  IN  CRIMINAL  CASES. 


[CHAP.  HV. 


larly,  as  to  a  matter  within  their  jarisdiction,  nnless  the  record 
shows  the  contrary.  And  a  warrant  of  conviction,  purporting 
to  be  founded  on  a  preceding  conviction,  has  been  sastained  m 
England,  though  it  does  not  state  that  the  evidence  was  giv^i 
on  oath,  or  in  the  presence  of  the  prisoner.^ 

§  831.  The  legislature,  whether  federal  or  state,  when  acting 
LeffisiatiTe  ^^^'^'^  ^*®  constitutional  range,  is  presumed  to  act  in 
proceed-  conformity  with  law,  whenever  the  contrary  does  not 
sumed  to     plainly  and  expressly  appear.     Hence  we  must  prima 

"^^  '  facie  hold  that  the  respective  houses,  as  component 
parts  of  a  legislature,  act  within  their  jurisdiction  and  agreeably 
to  parliamentary  usages  and  the  rules  of  law  and  justice.  It  has 
therefore  been  held  that  a  warrant  issued  by  the  speaker  of  a 
legislative  house,  at  the  instance  of  the  house,  for  the  arrest  of  a 
witness,  need  not  contain  any  recital  of  the  grounds  on  which  it 
was  founded.^ 

§  832.  Documents,  on  their  face  duly  attested,  are  presumed 
Formalities  ^  ^*^®  hoeiL  executed  itt  conformity  with  the  local  law 
of  docu-       of  the  place  of  execution,  so  far  as  to  throw  the  burden 

meat*  pre-  \  ' 

8amed  to      of  proving  the  contrary  on  the  assailing  party.     When 
the  place  of  execution,  however,  is  a  foreign  country, 
the  way  in  which  the  execution  is  to  be  proved  must  be  deter- 
mined by  the  rules  of  private  international  law.^ 

§  833.  For  the  purpose  of  determining  the  question  of  the 
Officer  pre-  ^^^^^^^i^  ^^  proof,  it  is  assumed  that  a  person  acting  as 
jumed  to      ^  public  oflBcer  is  authorized  to  act  as  such.*     Where 

be  regu-  ^ 

lariy  ap-  a  policcman,  for  instance,  is  resisted  when  executing  a 
warrant,  the  burden  of  showing  the  illegality  of  his  ap- 
pointment (when  not  on  its  face  illegal)  is  on  the  party  resist- 
ing ;  though  that  the  presumption  is  satisfied  when  it  determines 
the  burden  is  shown  by  the  fact,  that  when  the  evidence  is  all 
in  the  question  is  to  be  decided  on  the  merits.  The  same  dis- 
tinction is  applicable  in  cases  where  an  alleged  officer  is  indicted 
for  killing  when  attempting  an  arrest.  If,  when  the  killing  took 
place  he  was  acting  as  an  officer,  the  burden  is  on  the  prosecution 
to  show  that  he  was  not  duly  commissioned.     But  this  meaus 


1  Whart.  on  Ev.  §  1308. 

a  Whart.  on  Ev.  §§  831,  1309. 

•  See  Whart.  on  Ev.  §  1818. 
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«  See  Whart  Crim.  Law,  8th  ed. 
§§1570,1589,  1617,  1671.  Supra,  § 
164. 


CHAP.  XIV.] 


PRESUMPTIONS  :    REGULARITY. 


[§  833. 


only  that  the  initiative  is  on  the  party  contesting  his  authority  ; 
for  it  would  be  absurd  to  say  that  the  law  presumes  that  all 
private  persons  claiming  to  be  officers  are  to  have  any  vantage 
ground,  when  the  case  comes  up  on  the  merits,  as  against  those 
whose  rights  they  invade.     In  this  sense  we  are  to  hold  that  a 
person  acting  as  a  public  or  qu(m  public  officer  is  to  be  so  far 
recognized  as  such,  that  his  appointment  is  to  be  treated  as  reg- 
ular until  the  contrary  be  proved.^     As  officers,  in  the  sense 
above  stated,  have  been  regarded  justices  of  the  peace  ;  ^  soldiers 
engaged  in  recruiting  ;  ^  constables  and  policemen  ;  ^  attorneys  ;  ^ 
and  post  officers  and  their  employees.^     Even  when  a  party  is 
indicted  for  misconduct  in  office,  it  is  sufficient,  primd  fade^  to 
show  that  he  acted  in  the  particular  office  in  which  the  miscon- 
duct is  supposed.     In  such  case  it  is  not  necessary  to  produce, 
on  the  part  of  the  prosecution,  the  record  of  his  appointment.'^ 

This  presumption,  however,  such  as  it  is,  does  not  apply  to 
special  private  agents,^  though  the  fact  that  a  general  agent  is 
recognized  as  such  by  his  principal  makes  it  unnecessary  for  the 
party  relying  on  such  agency  to  prove  a  formal  authorization  as 
against  the  principal.^     And  the  presumption  does  not  apply  in 


1  R.  V,  Borrett,  6  C.  &.  P.  124; 
R.  V,  Verelst,  S  Camp.  432;  Riley  v. 
Fackington,  L.  R.  2  C.  P.  53;  R.  v, 
Gordon,  2  Leach  C.  C.  581;  R.  v. 
Howard,  1  M.  &  Rob.  188;  McGabey 
i;.  Alston,  2  M.  &  VV.  188;  R.  v.  Rob- 
erts, 14  Cox  C.  C.  101;  Bank  U.  S. 
17.  Dandridge,  12  Wheat.  70;  Sheets 
t?.  Selden,  2  Wall.  177;  Mech.  Bk.  i;. 
Union  Bk.  22  Wall.  276;  Cabot  v. 
Given,  45  Me.  144;  State  v.  Roberts, 
52  N.  H.  492;  Briggs  r.  Taylor,  35 
Vt.  67;  Fay  v,  Richmond,  43  Vt.  25; 
Com.  V,  Fowler,  10  Mass.  290;  Com. 
9.  McCue,  16  Gray,  226;  Kelson  o. 
People,  28  N.  Y.  298 ;  State  v.  Per- 
kins, 4  Zabr.  409;  Stevenson  t;.  Hoy, 
48  Penn.  St.  260;  Conolly  v,  Riley,  25 
Md.  402;  Strang,  ex  parte,  21  Oh. 
St.  610 ;  Druse  v.  Wheeler,  22  Mich. 
439  ;  State  v,  Mayberry,  3  Strobh. 
144;  State  v.  Hill,  2  Speers,  150. 
Whart.  on  Agency,  §§  44,  121.  See 
supra,  §  164. 


a  Berryman  r.  Wise,  4  T.  R.  866. 

<  Walton  (7.  Gavin,  16  Q.  B.  48. 

*  Berryman  v.  Wise,  4  T.  R.  866; 
Butler  V.  Ford,  C.  &  M.  662. 

s  Pearce  v.  Whale,  5  B.  &  C.  88. 
See  R.  V.  Newton,  1  C.  &  K.  480. 

«  R.  i;.  Rees,  6  C.  &  P.  606. 

7  Clay's  case,  2  Fast  F.  C.  580;  R. 
V.  Rees,  6  C.  &  P.  606 ;  R.  v.  Good- 
win, 1  Lew.  C.  C.  100 ;  Com.  v.  Fow- 
ler, 10  Mass.  290 ;  People  v.  Cock,  4 
Seld.  67;  State  v»  Perkins,  4  Zabr. 
409;  Com.  t;.  Rupp,  9  Watts,  114; 
State  r.  Hill,  2  Speers,  150. 

8  Short  t;.  Lee,  2  Jac.  &  W.  468  ; 
Best's  Ev.  §  857. 

»  See  Whart.  on  Ev.  §  1816;  Mer- 
chants' Bank  v.  State  Bank,  10  Wall. 
604;  Faneuil  Hall  Bank  t;.  Bank  of 
Brighton,  16  Gray,  584;  Reed  v,  R. 
R.  120  Mass.  48 ;  Haghes  v,  R.  K  86 
N.  Y.  Sup.  Ct.  222. 
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§  835.] 


EVIDENCE  IN  CBIIflNAL  CASES. 


[chap.  XJV. 


cases  in  which  the  evidence  shows  that  the  alleged  appointment 
under  which  the  supposed  oflScer  acted  was  a  nullity.^ 

§  834.  When  a  person  claiming  to  be  a  professional  man  is 
So  of  per-  indicted  for  negligence  as  such,  it  is  not  necessary  for 
cWn^g  i,'*  ^^^  prosecution  to  prove  that  he  had  a  legal  right  to 
profession,  ^jj^  professional  status  he  assumed.  Nor  is  it  neces- 
sary, when  an  expert  is  examined  as  a  professional  man,  to  pat 
in  evidence  his  diploma.  In  all  such  cases  the  party  himself  is 
estopped  from  denying  that  he  is  that  which  he  claims  to  be ; 
and  if  the  object  be  to  dispute  his  authority,  the  burden  is  on 
the  party  assailing  this  authority.' 

§  835.  On  the  same  reasoning  the  acts  of  administrative  or 
Action  of     judicial  officers  are  presumed  to  be  regular,  so  far  as  to 
oSer7uncl   ^^^^^  ^^^  burden  of  proof  on  the  party  collaterally  as- 
sailing such  acts  on  the  ground  of  irregularity.^    Where 
it  is  alleged,  for  instance,  that  a  warrant  under  which 
a  police  officer  makes  an  arrest  is  defective  (the  defect 
not  being  patent  on  the  procedure),  the  burden  is  on  the  party 
setting  up  the  defect.     Nor  in  such  cases  is  it  necessary  for  the 
warrant  or  other  authorizing  record  to  assert  specifically  all  an- 
tecedent steps  of  procedure,  not  in  themselves  essential  to  juris- 
diction, the  averment  of  the  taking  of  which  may  be  assumed  to 
be  contained  in  the  averments  actually  expressed.     In  such  case 
the  burden  is  on  the  opposite  side  to  show  that  these  steps  were 
not  actually  taken.^     The  presumption  just  given  is  not  limited 
to  officers  of  state.     Thus  in  a  prosecution  for  bigamy,  where 
the  marriage  was  proved  by  the  witness  present  to  have  taken 
place  at  the  parish  church,  and  to  have  been  solemnized  by  the 


tionariea 
presumed 
to  be  reg- 
ular. 


1  Lambert  v.  People,  76  N.  Y.  220. 
In  Lambert  v.  People,  supra,  it  was 
held  that  to  sustain  the  allegation  of 
the  official  status  of  a  notary,  in  an 
indictment  for  perjury,  it  is  necessary 
to  show  that  the  officer  was  de  facto 
or  de  jure ;  and  evidence  is  admissi- 
ble in  such  case  to  prove  the  incom- 
petency of  the  alleged  notary  to  hold 
the  office. 

^  See  cases  in  Whart.  on  £v.  § 
1817. 

<  R.  V.  Hinckley,  12  East,  361;  R. 
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V.  Catesby,  2  B.  &  C.  814;  Gosset  r. 
Howard,  10  Q.  B.  411;  R.  v.  Suin- 
forth,  11  Q.  B.  66;  K.  v,  Broadhemp- 
ston,  1  E.  &  £.  154;  U.  S.  tr.  Weed, 
5  VSTall.  62;  Holland  v.  Com.  82  Penn. 
St.  306 ;  and  other  cases  cited  Whart 
on  Ev.  §  835;  People  v,  Stevens,  5 
Hill  (N.  Y.),  616;  People  p.  Cock,  8^' 
N.  Y.  67. 

«  R.  V.  Stainf orth,  1 1  Q.  B.  66;  and 
other  cases  cited  Whart.  on  Ev.  $ 
835. 


CHAP.  XIV.]  PRESUMPTIONS :    REGULARITY.  [§  886. 

curate  of  the  parish,  it  was  held  unnecessary  to  prove  either  the 
registration  of  the  marriage,  or  the  fact  of  any  license  having 
been  granted.^ 

This  presumption,  however,  is  not  to  be  extended  so  as  to 
make  it  cover  substantive  independent  facts  as  distinguished 
from  facts  which  are  the  mere  incidents  of*  others  duly  estab- 
lished.* 

It  must  be  further  kept  in  mind,  as  to  presumptions  of  this 
class,  that  to  throw  the  burden  on  the  objector,  the  conduct  of 
the  officer  must  be  on  its  face  regular.^ 

§  836.  Where  a  public  officer  is  prosecuted  for  misconduct, 
then,  when  the  case  goes  to  the  jury,  there  is  no  pre-  Burden  of 

..  1  •  •iA**i*j.*       proof  is  on 

sumption,  as  we  nave  seen,  of  special  omcial  virtue  m   party 
his  favor,  the  only  privilege  that  he  has  to  claim  in  this  puwSof- 
respect  being  the  privilege  of  all  persons  charged  with   ^^!^^  ^^^ 
crime,  that  his  guilt  should  be  proved  beyond  reasona-   <inct. 
ble  doubt.^    All  that  is  meant  by  the  presumption,  as  it  is  called, 
immediately  before  us,  is  that  a  public  officer  is  so  far  assumed 
primd  facie  to  do  his  duty,  that  the  burden  is  on  the  party  seek- 
ing to  charge  him  with  misconduct.    And  this  is  in  full  harmony 
with  the  general  rule  above  given,  that  on  the  actor  lies  the  bur- 
den.    The  same  reasoning  applies  in  cases  where  the  conduct  of 
the  officer  comes  collaterally  in  question.    The  burden  is  on  those 

^  R.  V,  Allison,  R.  &  R.  109.      See  acts,  and  by  which  they  were  proba- 

supra,  §  827  for  other  cases.  bly  accpmpanied  in   most  instances, 

3  «*  The  presumption  that  public  although  in  others  the  assumption  may 
officers  have  done  their  duty,  like  the  rest  on  grounds  of  public  policy.'  No- 
presumption  of  innocence,  is  undoubt-  where  is  the  presumption  held  to  be 
edly  a  legal  presumption ;  but  it  does  a  substitute  for  proof  of  an  indepen- 
not  supply  proof  of  a  substantive  dent  and  material  fact."  Strong, 
fact  Best,  in  his  treatise  on  £vi-  J.,  U.  S.  v.  Ross,  92  U.  S.  283,  284, 
dence,  §  800,  says:  *  The  true  prin-  285. 

ciple  intended  to  be  asserted  by  the  '  Whart.  on  Ev.  §  1804;  Welsh  v, 

mle  seems  to  be,  that  there  is  a  gen-  Cochran,  63  N.  Y.  181 ;  Lambert  v. 

eral  disposition  in  conrts  of  justice  to  People,  76  N.  Y.  220.      Supra,  §  838. 

uphold  judicial  and  other  acts  rather  ^  R.  r.  Tracy,  6  Mod.  30;   R.  v. 

than  to  render  them  inoperative;  and  James,  1  T.  &  M.  300;  2  Den.  C.  C. 

with  this  view,  where  there  is  general  1;  U.  S.  v.  Ross,  92  U.  S.  283;  Peo- 

evidence  of  facts  having  been  legally  pie  v.  Coon,  15  Wend.  277;  State  v, 

and  regularly  done,  to  dispense  with  McEntyre,  3  Ired.  171.     See  Whart. 

proof  of  circumstances,  strictly  speak-  Crim.  Law,  8th  ed.  §  1583.    Supra,  § 

ing,  essential  to  the  validity  of  those  835. 
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§  887.]  EVIDENCE  IN  CBIMINAL  CASES.  [CHAP.  JOT. 

assailing  sach  conduct ;  and  so  far,  the  conduct  of  such  officer  is 
primd  facie  presumed  to  be  right.* 

§  836  a.  When  an  official  or  corporate  act  has  been  executed. 
Aathority  ^^^  when  in  consequence  of  it  a  condition  of  things  has 
for  corpo-     continued  for  a  considerable  period,  which  condition  ot 

rate  or  ^  .  . 

official  act  things  would  probably  not  have  been  acquiesced  in 
had  it  not  been  duly  authorized,  such  authority  will  be 
presumed.  Thus  the  fact  that  a  corporation  has  maintained  a 
bridge  and  draw  over  a  stream  for  fifteen  years  is  sufficient  evi- 
dence, on  an  indictment  against  a  person  for  interference  with  the 
bridge,  to  show  that  the  bridge  was  legally  erected  and  main- 
tained.^ That  it  is  not  necessary  to  prove  the  charter  of  a  do- 
mestic corporation  has  been  already  noticed.^ 

§  837.  The  mailing  a  letter,  properly  addressed  and  stamped, 
Mailing  to  a  pcrsoii  knowu  to  be  doing  business  in  a  place  where 
^m^  there  is  established  a  regular  delivery  of  letters,  is 
of  deiS!^'  proof  of  the  reception  of  the  letter  by  the  person  to 
cy-  whom  it  is  addressed.^  Such  proof,  however,  is  open  to 

rebuttal,  and  ultimately  the  question  of  delivery  will  be  decided 
on  all  the  circumstances  of  the  case.^  In  cases  of  registered  let- 
ters the  presumption  is  peculiarly  strong ;  ^  in  cases  of  ordinary 
letters,  where  there  is  no  mail  delivery,  there  is  no  presumption 
at  all,^  and  delivery  must  be  substantially  proved.^     The  rule  as 

^  Whart.  on  £v.  §  IS  19.  *<  Upon  the  subject  of  the  adinissi- 

'  Com.  V.  Chase,  127  Mass.  7;  cit-  bility  of    letters,  by  one    person  ad- 

Jng  Com.  V,  Bakeman,  105  Mass.  58.  dressed  to  another,  by  name,  at  his 

*  Supra,  §  164  a.  known   post-office   address,    prepaid, 

^  See  cases  cited  in  Whart.  on  £v.  and   actually  deposited  in   the  po^t- 

§  IS 23.  office,  we  concur,  both  of  us,  in  the 

^  Ibid.;  Beidpath's  case,  40  L.  J.  conclusion,  adopting^  the  language  of 

Ch.  89;  U.  S.  (7.  Babcock,  8  Dillon  C.  Chief  Justice  Bigelow,  in  Comni.  r. 

C.  571;  Freeman  v.  Morey,45  Me.  50;  Jeffries,  7  Allen,  563,  that  this  <  b  eri- 

Greenfield  Bank    v.  Crafls,  4  Alien,  dence  tending  to  show  that  such  let- 

447;  First  ^at.  Bank  v.  McManigle,  ters    reached   their  destination,   and 

69  Penn.  St.  156;  Foster  v,  Leeper,  were  received  by  the  persons  to  whom 

29  6a.  294.    See  Tate  v.  Sullivan,  30  they  were  addressed.'      This  is  not  a 

Md.  464;  Lyon  v.  Guild,  5  Ueisk.  175.  conclusive  presumption;  and  it  does 

^  Best's  £v.  §  403.  not  even  create  a  legal  presumption 

^  Bilbgerry  v.   Branch,    19    Grat.  that    such  letters  were  actually  re- 

393  ;  James  v.  Wade,  21  La.  An.  548.  ceived;  it  is  evidence  tending,  if  ered- 

^  First  Nat.  Bank  of  Bellefonte  v.  ited  by  the  jury,  to  show  the  receipt 

McManigle,  69  Fenn.  St.  159.  of  such  letters.     <  A  fact,'  says  Ag- 
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CHAP.  XIV.]  PRESUMPTIONS :    DELIVERY   OP  LETTERS.  [§  840. 

to  letters,  however,  applies  only  to  letters  mailed  at  points  other 
than  that  at  which  the  party  written  to  resides.  Notices  of  local 
transactions,  to  persons  living  in  the  same  place  as  that  from 
'  T^hich  the  notice  is  issued,  should,  it  seems,  be  served  personally.^ 
To  enable  the  presumption  to  operate,  it  is  essential  that  the 
letter  should  be  addressed  with  specific  correctness.  Thus  it  has 
been  held  that  no  presumption  of  delivery  attached  to  a  letter 
addressed,  ^'  Mr.  Haynes,  Bristol."^  The  same  inference  from 
regularity,  under  the  same  limitations,  may  be  drawn  as  to  the 
delivery  of  telegraphic  dispatches ;  ®  though  ordinarily  the  orig- 
inal message  should  be  produced.^ 

§  838.  A  letter  duly  stamped  and  mailed  is  inferred,  i-^tter  pre- 
by  a  presumption  of  fact,  to  be  delivered  at  the  usual   arrive  at 

•ji?  i_jT  R  usual  time 

period  for  such  delivery.^  of  delivery. 

§  839.  The  post-mark  on  a  letter,  if  decipherable,   Pott-mark 
raises  a  presumption  that  the  letter  was  in  the  post  ^^'p^^JJ" 
at  the  time  and  place  specified  in  such  post-mark,  but 
this  again  is  a  rebuttable  presumption.^ 

§  840.  To  other  modes  of  settled  and  regular  business  delivery 
the  same  presumption  applies.*^     Hence,  where  it  was   Letters  de- 
proved  to  be  the  usage  of  a  hotel  for  letters  addressed   presumed 
to  guests  to  be  deposited  in  an  urn  at  the  bar,  and  then   ]^^^ 
to  be  sent,  about  every  fifteen  minutes,  to  the  rooms  of   ceived. 


neWf  J.,  Tanner  v.  Hughes,  83  Penn. 
St  290,  *  in  connection  with  other  cir- 
cumstances, to  be  referred  to  the  jury,' 
under  appropriate  instructions,  as  its 
▼aluewill  depend  upon  all  the  circum- 
stances of  the  particular  case."  Dil- 
lon, C.  J.,  U.  S.  17.  Babcock,  3  Dillon, 
573. 

1  Shelbume  Bank  v,  Townsley,  102 
Mass.  177;  Ransom  v.  Mack,  2  Hill, 
587;  Sheldon  v.  Benham,  4  Hill,  129. 

a  Walter  v.  Haynes,  Ry.  &  M.  149. 
And  see,  as  narrowing  the  rule,  Al- 
len V,  Blunt,  2  Wood.  &  M.  121.  See 
Phillips  V.  Scott,  43  Mo.  86. 

*  Com.  0.  Jeffries,  7  Alien,  548  ;  U. 
S.  r.  Babcock,  3  Dillon,  571. 

*  Howley  V,  Whipple,  48  N.  H. 
487.    See  supra,  §  162. 


'^  See  cases  in  Whart.  on  £v.  § 
1324. 

^  Powell's  Evidence,  4th  ed.  88  ; 
R.  V,  Johnson,  7  East,  65 ;  Fletcher 
V.  Braddyl,  3  Stark.  64;  Archangelo 
t;.  Thompson,  2  Camp.  623 ;  Shipley 
V.  Todhunter,  7  C.  &  P.  680;  Stocken 
V.  Collen,  7  M.  &  W.  515;  Butler  v. 
Mountgarrett,  7  H.  L.  C.  633;  S.  C, 
6  Ir.  Law  R.  (N.  S.)  77;  New  Haven 
Bk.  V.  Mitchell,  15  Conn.  206;  Callan 
v.  Gaylord,  3  Watts,  321. 

It  is  doubted  whether  the  post-mark 
is  evidence  of  date  of  forwarding  in 
Shelbume  Bk.  v.  Townsley,  102  Mass. 
177. 

7  See  supra,  §  837;  New  Haven 
Bk.  V,  Mitchell,  15  Conn.  206.  See 
Crandall  v.  Clark,  7  Barb.  169. 
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§  844.]  EVIDENCE  IM  CBIMIKAL  CASES.  [CHAP.  ST. 

the  gaests  to  whom  sach  letters  were  addressed,  it  was  held  to 
be  a  presumption  of  fact  that  a  letter  addressed  to  one  of  the 
guests,  and  left  at  the  bar,  was  received  by  such  guest.^  In  case 
of  a  denial,  by  the  party  addressed,  of  receptioUi  then  the  case 
goes  to  the  jury  as  a  question  of  fact.  Delivery  to  a  serrant, 
within  the  range  of  his  duties,  is  also,  it  may  be  added,  prima 
facie  proof  of  delivery  to  the  servant's  master.^ 

§  841.  If  I  should  mail  a  letter  to  B.,  addressing  him  at  hb 
Letter  in  residence,  and  I  should  receive  by  mail  an  answer  pur- 
one'maiied  porting  to  come  from  B.,  the  fact  that  such  an  answer 
to  tht  ig  8Q  received  makes  a  primd  fade  case  in  favor  of  the 
presumed  genuineness  of  the  answer.  The  subalterns  of  the  post- 
uine.  ofSce  are  government  officials,  whose  action  is  presamed 

to  be  regular;  and  if  I  can  prove  that  B.  lived  at  the  place 
where  he  was  addressed,  then  the  burden  is  on  him  to  show  that 
he  did  not  receive  the  letter,  and  that  the  reply  mailed  in  re- 
sponse was  not  genuine.^ 

§  842.  It  is  otherwise,  so  has  it  been  argued,  as  to  tel^raphic 
But  Dot  dispatches,  which  are  forwarded  not  in  original  but  in 
telegrams,    copy,  and  by  private,  not  public  agents.^ 

§  843.  Testimony  by  a  clerk  that  it  was  his  invariable  cus- 
tom to  carry  certain  classes  of  letters  to  the  post-office, 

Presump-  ,  •^  .  ... 

tion  from  of  which  class  the  letter  in  question  is  shown  to  have 
forwarding  been  onc,  though  he  had  no  recollection  as  to  such 
letters.  Jitter  specifically,  has  been  held  sufficient  to  let  a  copy 
of  the  letter  in  evidence,  after  notice  to  the  other  side  to  pro- 
duce.^ 

XL    DISTINCTIVE  INFERENCES  IN  FORGERY. 

§  844.  Genuineness  of  handwriting  is  eminently  a  matter  of 
inference,  the  constituents  of  which  have  been  already  examined. 
Among  the  tests  to  be  applied  we  may  recur  to  the  following: — 
Opinion  of  §  845.  (1.)  Opinion  of  the  alleged  writer  himself  as 
wnter.         ^  |.jj^  genuineness  of  the  writing.' 

1  Dana  V.  Kemble,  19  Pick.  112.  «  Howley  v.  Whipple,   48   N.  H. 

a  Whapt.  on  Ev.  §  1826.  488. 

*  For  cases  see  Whart.  on  Ev.  §  ^  See  cases  in  Whart.  on  £v.  §  843. 

1828.  «  See  sapra,  §§  649,  550. 
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CHAP.  XIV.] 


PBESUMPTIONS :    FORGERT. 


[§848. 


§  846.   (2.)  Opinion  of  those  who  have  seen  him   Of  those 
write  or  who  are  familiar  with  his  hand.^  his*h«ndr 

§  847.  (3.)  Opinion  of  experts,  based  on  the  writing 
by  itself,  or  on  it  as  compared  with  other  writings.^         ^^  '''^'*'' 

§  848.  Chemical  and  microscopic  tests  should  be  resorted  to 
where  it  is  desired   to  restore  the  legibility  of  faded   chemical 
writings,*  and  where  it  is  suspected  that  writing  has  JJJjic™pjc 
been  destroyed  by  chlorine  or  other  substances  which   t®*^^- 
it  is  desirable  to  detect.     Microscopic  tests,  also,  are  admissible 
to  prove  marks  of  tracing.^ 

§  849.  In  determining  the  genuineness  of  writings  alleged  to 
be  forged  it  is  important  to  inquire  if  there  is  any  dis-  inferences 
crepancy  between  the  date  of  a  writing  and  the  anno  J3jiicent 
Domini  water-mark  in  the  fabric  of  the  paper ;  ^  though   ^«^- 
that  this  cannot  always  be  relied  upon  is  illustrated  by  an  iii- 


1  Supra,  §  551. 

*  Supra,  §  559. 

On  this  topic  the  evidence  of  Mr. 
Gould  in  the  Webster  case  was :  **  In 
all  the  practice  that  I  have  ever  had 
in  writing,  I  have  never  been  able  to 
satisfy  myself  that  I  could  make  two 
letters  precisely  alike;  so  perfectly 
similar  as  to  correspond  throughout, 
if  placed  one  upon  the  other.  And 
yet,  I  never  saw  two  handwritings 
that  I  could  not  distinguish.  There 
is  some  peculiarity  in  every  one's 
writing  which  enables  a  person  to 
identify  it;  and  it  is  next  to  impos- 
sible to  get  rid  of  that  peculiarity 
when  the  attempt  is  made  to  disguise 
it.  Every  man  who  undertakes  to 
disguise  his  hand  must  do  it  either 
by  carelessness  or  carefulness :  by  care- 
lessly letting  his  hand  play  entirely 
loose  as  in  mere  flourishing;  or,  by 
carefully  guarding  every  stroke  which 
he  makes,  in  order  to  prevent  its 
being  seen  to  be  his.  In  this  latter 
mode  it  is  next  to  impossible  for  any 
person  to  continue  his  observation  for 
any  great  length  of  time,  or  through 
any  considerable  amount  of  writing, 


without  making  some  of  those  letters 
which  are  peculiar  to  himself,  or  mak- 
ing them  in  that  peculiar  manner 
which  he  has  been  accustomed  to  do. 
Frequently  these  will  consist  only  of 
a  single  particle,  or  character,  but 
which  will  yet  famish  a  key  for  the 
detection  of  the  real  writer."  Bemis's 
Webster  case,  202.  As  to  admissibil- 
ity of  such  testimony  see  supra,  § 
559.  As  to  illustrations  of  **  dis- 
guise''  see  Merivale's  Life  of  Sir  P. 
Francis,  London,  1867. 

A  notice  of  an  interesting  trial 
(Robinson  i7.  Mandell)  involving  the 
issues  in  the  text  will  be  found  supra, 
§  9,  note.  As  to  identification  by  mis- 
spelling see  U.  S.  V.  Chamberlain,  12 
Blatch.  390,  and  cases  cited  infra,  § 
851. 

*  Devergie,  M^d.  L^g.  ii.  p.  887 ; 
Duverger,  Manual,  ii.  p.  385. 

^  Robinson  v.  Mandell,  noticed  su- 
pra, in  note  to  §  9.  And  see  an  article 
by  Mr.  R.  U.  Piper  in  Am.  Law  Reg. 
for  May,  1869. 

*  Crisp  V.  Walpole,  2  Hagg.  581. 
See  Whart.  Crim.  Law,  8th  ed.  §  726. 
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stance  mentioned  by  Mr.  Wills,  of  a  commissioner  of  the  insol- 
vent debtor's  court  sitting  at  Wakefield,  in  1886,  who  discovered 
that  the  paper  he  was  then  using,  which  had  been  issaed  by  tlie 
government  stationer,  bore  the  water-mark  of  1837.^  Extrinsic 
proof,  also,  may  be  adduced  to  show  that  the  paper  used  had  not, 
at  the  date  in  question,  been  manufactured.^  When  post-marks 
are  relied  on  proving  authenticity,  these  may  serve,  also,  as  in- 
dications of  falsification.  The  same  may  be  noticed  in  respect 
to  stamps,  which  may  be  shown  to  have  been  forged,  or  to  have 
been  fraudulently  attached,  by  proving  that  such  stamps  were 
not  in  existence  at  the  time  of  the  alleged  date.  The  condition 
of  the  paper  may  serve  to  identify  it  with  a  particular  party.* 

1  Wills  on  Circum.  Ev.p.  114.  expert  Southworth  stated  in  his  re- 

*  See  Report  in  Dickerson's  case,  port,  "  when  I  tell  you  that  I  have  a 

N.  Y.  World,  Jan.  18,  1880.  sheet  which  I  have  marked  *  A  *  in 

'  In  April,  1880,  a  cadet  named  two  places,  out  of  set  No.    1,  from 
Whitaker,   a  pupil   in  the    Military  which  the  paper  on  which  the  anooy- 
Institute  at  West  Point,  was  found  in  mous  note  is  written  was  torn.     Tlie 
his  bed  tied  and  bruised.    He  stated  fact  is  easily  discernible  to  ordinary 
that  the  previous  night  he  had  been  vision  with  the  naked  eye.     This  pa- 
attacked  and  maltreated  by  three  dht-  per  out  of  set  No.  1 ,  marked  by  me 
guised   assailants;  and   he  exhibited  <  A '  twice  with  blue  pencil,  has  sub- 
an  anonymous  note  of  warning  which  ject  matter  connected  with  another 
he  claimed  to  have  received  a  few  sheet  which  I  have  marked  *  B  *  twice 
days  before.     Suspicion  having  been  in  blue.     The  sheet '  B '  is  torn  from 
cast  on  his  story,  a  court  of  inquiry  another  sheet  which  I  have  marked 
was  held  in  May,  1880,  under  circum-  <  C  '  twice.     Thus,  by  a  fact  mathe- 
stances  which  invested  the  case  with  matically  demonstrable,   the    anooy- 
no  little  political  interest.    In  order  mous  note  is  one  of  four  links,  three 
to  determine  the  authorship  of  the  of  which  are  papers  of  set  1.     I  have 
letter  of  warning,  papers  emanating  great  satisfaction  in  discovering  this 
from  three  hundred  cadets  were  sub-  point,  which  discovery  will  do  much 
mitted  to  five  eminent  experts  in  pen-  toward  settling  this  whole  affair  as 
manship,  the  papers  being  identified  far  as  the  authority  of  the  anony- 
and  distinguished  only  by  numbers,  mous  note  is  concerned. 
These  experts,  acting  separately,  con-        **  I  have  to  the  best  of  my  ability 
curred,  with  more  or  less  certainty,  arranged  two  frames  of  glass  so  as  to 
in  reporting  that  the  note  of  warning  exhibit  my  discovery  to  any  one  who 
was  in  the  same  handwriting  as  writ-  may  properly  examine  it."  Mr.  South- 
ten  exercises,  of  which  Whitaker  was  worth  added, "  No.  1  is  the  questioned 
the  unquestionable  author.     In  addi-  note  placed  in  juxtaposition  with  the 
tion  we  have  the  following  remarka-  part  of  the  sheet  from  set  1 ,  marked 
ble  incident,   as  given    in   the  tele-  *  A  Mn  two  places.     We  first  notice 
graphic  reports  in  the  New  York  pa-  the  cut  of  the  papers  on  the  top  as 
pers  of  May  17,  1880  : —  arranged,  cut  at  the  paper  mill;  next 

<<  You  will  no  doubt  be  surprised,"  the  ruling,  and  then  Uie  ragged  edges 
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PRESUMPTIONS:    FORGERY. 


[§  849. 


Forgeries,  also,  have  been  detected  by  the  plate  from  which 
the  printed  part  of  the  document  was  taken,  proving  to  be  sub- 
sequent in  origination  to  the  date  of  the  alleged  writing ;  and  in 
a  case  heretofore  cited  exposure  was  based  on  the  fact  that  the 
^witness  to  the  forgery  (that  of  a  will)  volunteered,  in  his  cross- 
examination,  the  statement  tliat  the  testator  had  placed  a  six- 
pence under  his  wax  seal,  which  sixpence  turned  out  to  be  sub- 
sequent in  date  to  the  will.^ 


in  juxtaposition  where  it  was  sepa- 
rated, perhaps  with  the  paper  cutter, 
no  matter  in  what  way,  so  long  as  an 
indented  spot  on  one  edge  has  its  cor- 
responding tooth  opposite. 

*<  The  Recorder  as  he  read  this  ex- 
hibited the  two  panes  of  glass  con- 
taining the  anonymous  note  fitted  to 
a  sheet  on  which  Whitaker  had  begun 
to  write  the  letter  to  his  mother  which 
was  found  in  his  room.  The  Recorder 
read  from  expert  Gayler's  report  of 
an  examination  of  these  papers  by 
microscope.    Mr.  Grayler  believed  *  the 
two  to  be  parts  of  the  same  sheet.' 
Expert  Ames  found   that  the  same 
blue  ruling  lines  were  on  each  paper, 
and  that  the  paper  in  each  appeared 
to  be  the  same  when  examined  under 
a  glass  of  high  power,  but  Mr.  Ames 
reported  that  he  did  not  consider  him- 
self to  be  an  expert  in  paper  by  any 
means.    The  Recorder  read  from  Mr. 
Southworth's  evidence  that  that  ex- 
pert spent  two  days  in  a  paper-mill 
and  made  many  experiments  in  cut- 
ting and  tearing  paper  and  then  ob- 
serving the  edges  when  joined  before 
he  made  his  discovery  known. " 

^  The  following  narrative  is  given 
by  Mr.  Warren  in  his  sketch  of  Lord 
Sterling's  case  (Warren's  Miscella- 
nies, pp.  256,  267,  268):  «  We  have 
now  to  record  as  remarkable  an  inci- 
dent as  ever  occurred  in  the  course  of 
a  jadicial  inquiry.  As  already  stated, 
one  of  the  two  documents  pasted  on 
the  back  of  the  map  was  the  alleged 


tombstone  inscription.  As  the  map 
was  lying  on  the  table  of  the  densely 
crowded  court,  owing  to  either  tlie 
heat,  or  some  other  cause,  one  of  the 
corners  of  the  paper  on  which  the  in- 
scription was  written  curled  up  a  lit- 
tle—  just  far  enough  to  disclose  some 
writing  underneath  it,  on  the  back  of 
the  map.  On  the  attention  of  the 
solicitor  general  being  directed  to  the 
circumstance,  he  immediately  applied 
to  the  court  for  its  permission  to  de- 
tach from  the  map  the  paper  on  which 
the  tombstone  inscription  was  writ- 
ten. Having  been  duly  sworn,  he 
withdrew  for  that  purpose,  and  soon 
afterwards  returned,  having  executed 
his  mission  very  skilfully,  without  in- 
jury to  either  paper.  That  on  which 
the  inscription  was  written,  proved  to 
be  itself  a  portion  of  another  copy  of 
the  map  of  Canada,  and  the  writing 
tohich  it  covered  was  as  follows,  but  in 
French  :  *  There  has  just  been  shown 
to  me  a  letter  of  Fenelon,  written  in 
1698,  having  reference  to  this  grand- 
son of  Lord  Sterling,  who  was  in 
France  during  that  year,  and  with  re- 
gard to  whom  he  expresses  himself  as 
follows :  **  I  request  that  you  will  see 
this  amiable  and  good  Irishman,  Mr. 
John  Alexander,  whose  acquaintance 
I  made  some  years  ago.  He  is  a  man 
of  real  merit,  and  whom  every  one 
sees  with  pleasure  at  courts  and  in  the 
best  circles  of  the  capital."  These 
were  the  initials,  as  far  as  they  are 
legible,  "  E.  Sh."  '    This  was  repre- 
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§  850.] 


EVIDENOB  IN  GBIMINAL  CASES. 


[chap.  XIV. 


In  the  controversy  as  to  the  genuineness  of  the  letters  impli> 
eating  Mary  Queen  of  Scots  in  the  murder  of  Damley,  the  issae 
is  mainly  dependent  on  what  may  be  called  circumjacent  tests.^ 

§  850.  ^^  The  critical  examination  of  the  internal  contend  of 
Inference  Written  instruments,"  says  Mr.  Wills,  ^^  perhaps  of  all 
sihro/con-  ^^^^^^9  affords  the  most  satisfactory  means  of  disprov- 
tenta.  j^g  their  genuineness   and  authenticity,  especially  if 

they  profess  to  be  the  productions  of  an  anterior  age.  It  is 
scarcely  possible  that  a  forger,  however  artful  in  the  execution 
of  his  design,  should  be  able  to  frame  a  spurious  composition 
without  betraying  its  fraudulent  origin  by  some  statement  or 
allusion  not  in  harmony  with  the  knovm  character,  opinions,  and 
feelings  of  the  pretended  writer,  or  with  events  or  circumstances 
which  must  have  been  known  to  him,  or  by  a  reference  to  facts 
or  modes  of  thought  characteristic  of  a  later  or  a  different  age 
from  that  to  which  the  writing  relates."  ^  A  deed  bearing  date 
the  13th  of  November,  in  the  second  and  third  years  of  Philip 
and  Mary,  in  which  they  were  called  ^'  King  and  Queen  of  Spain 
and  both  Sicilies,  and  dukes  of  Burgundy,  Milan,  and  Brabant," 
was  shown  to  be  fabricated  by  the  fact  that  at  the  alleged  date 


sen  ted  by  the  solicitor  general  as  pal- 
pably an  inchoate  abortive  forgery; 
and  Lord  Meadowbank  pointed  out  to 
the  jury  the  evident  and  partially 
successful  effort  which  had  been  made 
to  tear  off  that  portion  of  the  surface 
of  the  map  on  which  the  above  had 
been  written.  *That  effort  fsiling/ 
said  he,  *  the  only  precaution  that  re- 
mained to  prevent  its  appearing  was 
to  cover  it  over;  for  which  purpose 
the  parties  used  the  inscription.  But 
then  the  apprehension  of  its  appear- 
ing, if  the  map  were  held  between 
the  light  and  the  eye,  seems  to  have 
come  across  the  minds  of  the  parties 
engaged  in  the  operation,  and  hence, 
with  a  very  singular  degree  of  fore- 
sight, expertness,  and  precaution,  they 
used  for  their  cover  that  by  which  the 
eye  of  the  inquirer  might  be  misled  in 
his  investigation;  for  you  have  seen 
that  the  lines  and  words  of  the  map 
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forming  the  hack  of  the  inscription 
were  exactly  such  as  would  naturally 
fall  in  with  those  on  the  JrorU  of  the 
map  of  Canada,  from  which  the  ex- 
tract from  the  pretended  letter  of 
Fenelon  had  refused  to  be  separated. 
Accordingly  the  invention,  it  would 
appear,  had  proved  hitherto  most 
successful;  for  though  this  map  had 
been  examined  over  and  over  again 
by  persons  of  the  first  skill  and  talent, 
and  scrutinized  with  the  most  minute 
attention,  the  writing  which  was  thus 
covered  up  escaped  detection,  till,  by 
the  extreme  heat  of  the  court-house 
yesterday,  or  some  other  cause  of  a 
similar  nature,  a  corner  of  this  in- 
scription separated  from  the  map  and 
revealed  to  our  observation  that  which 
was  hidden  below.'  " 

^  See  Froude's  Hist,  of  England, 
vol.  vii. 

«  Wills  Cir.  Ev.p.  111. 


CHAP.  XIV.]  PBESUMPTIONS :    FORGEBY.  [§  861. 

Philip  and  Mary  were  formally  styled  ''^princes  of  Spain  and 
Sicily/'  and  Burgundy  waa  never  put  before  Milan,  and  they 
did  not  assume  the  title  of  king  and  queen  of  Spain  and  the 
Two  Sicilies,  until  Trinity  term  following.^  A  great  point 
against  the  so  called  Forged  Decretals  consists  in  the  fact  that 
they  contain  what  are  supposed  to  be  covert  allusions  to  events 
subsequent  to  the  period  of  their  alleged  publication.  Bishop 
Hefele,  in  his  Geschichte  Concilien,  applies  this  test  with  sin- 
gular sagacity  for  the  purpose  of  determining  which  decrees  of 
the  later  councils  are  genuine  and  which  are  not.  It  is  difficult 
for  a  folder  to  prepare  a  paper  for  a  use  long  subsequent  to  its 
alleged  date,  without  in  some  way  betraying  the  purpose.  Un- 
der our  recording  system  tests  of  this  kind  are  rarely  necessary, 
since  few  deeds  are  operative  unless  recorded  immediately  after 
their  execution.  It  is  otherwise,  however,  as  to  ancient  histories 
or  letters,  which  are  without  value  unless  emanating  from  the 
period  in  which  they  bear  date.  At  the  same  time,  we  must 
keep  in  mind  that  to  all  truthful  narratives  errors  of  detail  are 
incident.^ 

§  851.  Proof  that  a  certain  document  is  in  the  handwriting  of 
a  particular  person  may  be  met  by  proof  that  it  was  proof  of 
written  by  another  person.  In  the  Webster  trial,  a  ^^^^^^^ 
part  of  the  case  of  the  prosecution  was  that  certain  let-  P*"^- 
ters,  purporting  to  have  been  written  by  third  parties,  were  writ- 
ten by  the  defendant.  Great  stress,  also,  in  the  Tichborne  pros- 
ecution, was  laid  on  the  fact  that  letters  claimed  by  the  defence 
to  be  by  the  lost  heir  were  really  concocted  by  the  claimant,  and 
exhibited  his  idiosyncrasies  of  penmanship  and  spelling.  Lord 
Meadowbank,  in  his  charge  to  the  jury  in  Humphrey's  case, 
mentioned  a  remarkable  instance  of  this  nature.  A  tailor  in 
Ayr,  of  the  name  of  Alexander,  having  learned  that  a  person  of 
the  same  name  had  died,  leaving  considerable  property  without 
any  apparent  heirs  existing,  obtained  access  to  a  garret  in  the 
family  mansion,  and  it  waa  said  found  there  a  collection  of  old 
letters  about  the  family.  These  he  carried  off,  and  with  their 
aid  fabricated  a  mass  of  similar  productions,  which,  he  claimed, 
clearly  proved  his  connection  with  the  family  of  the  deceased. 
When  the  case  came  to  be  tried,  it  appeared  that  there  were  a 
^  Mosflam  v.  Ivy,  10  St.  Tr.  616.  >  Supra,  §§  380-1. 
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number  of  words  in  the  letters,  purporting  to  be  from  different 
individuals,  spelt,  or  rather  misspelt,  in  the  same  way,  and  some 
of  them  BO  very  peculiar  that,  on  examining  them  minately, 
there  was  no  doubt  that  they  were  all  written  by  the  same  hand. 
The  case  attracted  the  attention  of  the  Inner  House.  The  party 
was  brought  to  the  clerk's  table  and  examined  in  the  presence  of 
the  court.  He  was  desired  to  write  a  dictation  of  the  Lord  Jus- 
tice Clerk,  and  he  misspelt  all  the  words  that  were  misspelt  in 
the  letters  precisely  the  same  way ;  and  this  and  other  circnm- 
stances  proved  that  he  had  fabricated  all  of  them  himself.  He 
then  confessed  the  truth  of  his  having  written  the  letters  on  old 
paper,  which  he  had  found  in  the  garret ;  and,  according  to  Air. 
Wills,  this  result  was  arrived  at  in  the  teeth  of  half  a  dozen  en- 
gravers, all  saying  that  they  thought  the  letters  were  written 
by  different  hands.^ 

1  Wills  on  Cir.  Ev.  117,  118. 
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[the  figures  RKFBB  to  the  SECnONS.] 


ABSENCE,  presumption  of  death  from,  811. 

ABSTRACT  OF  DOCUMENT,  when  receivable,  203. 

ACCESSARY,  conduct  and  conviction  of  principal  evidence  against,  602, 

702.     (See  Accomplices;  Co- Conspirators.) 
ACCOMPLICES  AND  CO-DEFENDANTS. 
Accomplices  competent  for  prosecution,  439. 
an  accomplice  is  a  voluntary  co-worker,  440. 
corroboration  required  to  sustain,  441. 
to  what  corroboration  must  extend,  442. 
right  of,  to  pardon,  443. 
latitude  allowed  iu  cross-examining,  444. 

co-defendants  at  common  law  not  admissible  for  each  other,  445. 
when  state's  evidence  confession  cannot  be  put  in  evidence  against,  656. 
presumed  to  destroy  letters,  207. 
ACQUIESCENCE,  how  far  an  estoppel,  679  et  seq. 

how  far  accompliceship,  440. 
ACTS  may  be  hearsay,  223-6. 
ADDITION,  variance  as  to,  101. 
ADMINISTRATION,  PROBATE,  AND  INQUISITION. 

Letters  of  administration  not  conclusive  proof  of  death  or  other  recitals, 

697. 
probate,  when  conclusive,  598. 
inquisition  of  lunacy  only  primd  facie  proof,  599. 
ADMISSION,  may  prove  loss  of  document,  208. 
ADMISSIONS,  as  distinguished  from  confessions  (see  Confessions),  628. 

proof  of  establishing  marriage,  172. 
ADULTERIES,  when  to  be  proved  cumulatively,  35. 
ADULTERY,  hearsay  not  admissible  to  prove,  247. 
confessions  of  suspicious,  687. 

number  of  witnesses  required  in  prosecutions  for,  389. 
inferences  from  in  homicide,  785. 
AFFIRMATION,  involves  negation,  320. 
as  a  mode  of  qualifying  witness,  355. 
AFFIRMATIVE  TESTIMONY  stronger  than  negative,  885. 
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AGE,  may  be  inferred  from  inspection,  811. 

wbett  pnwdbia  by  reputation,  8S6. 
AGENCY  may  be  proved  by  pmnik^  i«4. 
AGENCY  OF  CRIME  must  be  substantially  prored,  91. 

material  yariance  is  fatal,  92. 

unknown  instruments  may  be  so  described,  93. 
AGENT,  due  appointment  of  inferred,  833. 

proof  of  act  by  sustained  by  proof  of  principal,  102. 

admissions  are  receivable  against  principal,  695. 

wrongful  act  of  agent  not  imputable  without  proof  of  criminal  desi^  in 
principal,  696. 

admissions  of  attorneys  and  referee  receivable,  697. 
AGGRAVATION,  variance  as  to,  142. 
ALIAS  DICTUS,  effect  of  in  proof,  98. 
ALIBI,  burden  of  proof  as  to,  333. 

nature  of  as  a  defence,  333,  n.,  742. 

inference  from  forgery  of,  742. 
ALTERATION  of  document,  presumptions  from,  741  et  seq. 
ANALOGY,  the  mode  by  which  conclusions  are  reached,  5. 
ANCIENT  RECORD,  when  admissible,  606. 
ANCIENT  REGISTRIES,  when  admissible,  190. 
ANIMAL  HABITS,  constancy  of  inferred,  825. 
ANIMALS,  variance  as  to,  1 24. 

when  to  be  brought  into  court  for  inspection,  312. 
"  APPARENCY  *'  the  test  of  danger,  69,  70. 
APPEARANCE,  presumptions  of  identity  from,  803. 
ARREST,  privilege  from,  356. 

ARTICLES  OF  PROPERTY,  how  to  be  proved,  121. 
ARTISTS,  when  experts  (see  Experts),  415. 
ASSIGNMENT,  proof  of  any  will  sustain  indictment,  131. 
ASSOCIATION,  effect  of  on  credibility,  378. 
ATHEISM,  when  disqualifying  witness,  361. 
ATTACHMENT,  when  granted  for  refusal  to  answer,  450. 

for  refusal  to  obey  subpcsna,  349. 
ATTEMPTS,  prior,  admissible  to  prove  intent,  49. 

ATTORNEY,  communications  with  privileged  (see  PRiriLEGBD  Communi- 
cations), 496  et  seq, 

may  be  witness  for  his  client,  385. 
ATTORNEY  GENERAL,  consultations  with,  when  privileged,  512. 
AUTHORITY,  influence  of  in  criminal  issues,  2. 

of  officer  or  agent,  when  inferred,  833. 
AUTREFOIS  ACQUIT  (see  Judgment),  570. 

must  be  specially  pleaded,  592. 

parol  evidence  may  be  received  to  explain,  593. 

party  setting  up  must  prove,  332. 
AVERMENTS,  when  divisible,  129. 

negative,  proof  of,  1 28. 
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HAD  CHARACTER,  when  evidence  of  is  admissible  (see  Character), 

57,  68. 
BAIL,  witness  may  be  required  to  find  for  appearance,  852. 
**  BANK  HOTE,"  variance  as  to  proof  of,  116  a. 
BAPTISMS,  registry  of,  when  evidence,  682. 
BASTARDY,  when  likeness  can  be  judged  by  inspection,  812. 

number  of  witnesses  required  in,  888. 
BIAS  of  witness,  how  affecting  credibility,  876. 

witness  may  be  examined  as  to,  477. 
BIGAMr,  proof  of  marriage  in,  171 . 
admissibility  of  first  wife  in,  897. 
BILL  OF  EXCHANGE,  variance  as  to  proof  of,  116  a. 
BIRTH,  may  be  proved  by  parol,  168. 
may  be  proved  by  reputation,  286. 
BLIND  PERSONS,  limitation  as  to  testimony  of,  869. 
BLOOD-STAINS,  inferences  from,  777-8. 

cannot  be  proved  beyond  doubt  to  be  human,  777  a. 
**  BLUSHING,"  inferences  from,  751. 
**  BOND,*'  variance  as  to  proof  of,  116  a. 
BOOKS,  admissibility  of  (see  Documents). 
BOOKS  OF  HISTORY  AND  SCIENCE:  MAPS  AND  CHARTS. 

Approved  books  of  history  and  geography  by  deceased  authors  receiv- 
able, 537. 
books  of  inductive  science  not  usually  admissible,  588. 
otherwise  as  to  books  of  exact  science,  539. 
BOOKS  OF  STATUTES,  when  evidence,  522. 
BURDEN  OF  PROOF. 

Prevalent  theory  is  that  burden  of  proof  is  on  afiirmative,  819. 

true  view  is  that  burden  is  on  party  undertaking  to  prove  a  point,  320. 

negatives  are  susceptible  of  proof,  321. 

burden  is  properly  on  actor,  822. 

party  who  sets  up  another's  tort  must  prove  it,  823. 

burden  on  prosecution  to  prove  corpus  delicti ^  324. 

corpus  delicti  consists  (1.)  of  a  criminal  act,  and  (2.)  of  the  defendant's 

agency  in  such  act,  825. 
identification  of  body  after  death  not  essential,  826. 
in  infanticide,  burden  on  prosecution  to  prove  prior  life  of  child,  827. 
death  must  be  connected  with  injury,  828. 

burden,  as  to  all  essential  ingredients  of  offence,  is  on  prosecution,  829. 
distinction  between  burden  and  presumption  of  innocence,  880. 
burden  on  defendant  of  defences  purely  extrinsic,  331. 
so  of  licenses  and  autrefois  acquit,  332. 
alibi  not  an  extrinsic  defence,  333. 
otherwise  as  to  provocation,  334. 
necessity  must  be  substantively  proved,  385. 
discussion  as  to  insanity,  336. 

when  sanity  is  of  essence  it  must  be  proved  beyond  reasonable  doubt, 
840. 
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BURDEN  OF  PROOF  —  (continued), 

burden  is  on  party  to  prove  irhat  it  is  his  dntj-  to  prove,  341. 

license  to  be  proved  by  party  to  whom  such  proof  is  essential,  342. 

burden  of  proving  formalities  is  on  him  to  whom  it  is  essential,  843. 

court  may  instruct  jury  that  a  presumption  of  fact  makes  a  prima  /acie 
case,  344. 
BUSINESS  ENTRIES  OF  DECEASED  PERSONS. 

Entries  of  deceased  or  non-procurable  persons  in  the  course  of  their  busi- 
ness admissible,  251. 

BO  of  notes  of  counsel  and  other  officers,  252. 

so  of  notaries'  entries,  253. 
BUSINESS  MEN,  when  experts  (see  Experts),  415,  416. 

CALCULATIONS,  books  of,  when  admissible,  539. 
CAPACITY  of  witness,  how  affecting  credibility,  373  et  seq, 
CAREFULNESS,  when  inferred,  732. 
CASUS,  defence  of,  how  to  be  met,  36. 

burden  as  to,  335,  823. 
CATTLE,  variance  as  to  proof  of,  124. 

habits  of,  inference  from,  825. 
CAUSAL  CONNECTION,  burden  on  prosecution  to  prove,  320,  325-8. 

proof  of  necessarily  inferential,  12. 
CERTAINTY,  not  possible  in  juridical  inquiries,  20. 
CERTIFICATES,  generally  inadmissible,  195,  534. 
CHALLENGES,  proof  of  venue  in,  113. 
CHANGE,  burden  of  proof  as  to,  816. 
CHARACTER  relevant  in  criminal  issues,  57. 

**  character  **  is  convertible  with  reputation,  58. 

burden  on  party  assailing  character,  59. 

provable  by  reputation,  259. 

defendant  may  show  a  character  inconsistent  with  the  crime  charged,  60. 

prosecution  cannot  rebut  by  particular  facts,  61. 

no  presumption  to  be  drawn  from  non-production  of  such  evidence,  62. 

prosecution  cannot  rebut  by  showing  bad  character  subsequent  to  homi- 
icide,  or  in  localities  where  defendant  had  not  lived,  63. 

prosecution  cannot  impeach  unless  defendant  puto  in  issue,  64. 

tendency  or  ability  to  commit  offence  inadmissible,  65. 

weight  to  be  attached  to  character,  66. 

bad  character  of  party  injured  generally  irrelevant,  68. 

but  in  cases  of  self-defence  relevant  to  prove  deceased's  ferocity,  strengrth, 
and  vindictiveness,  in  order  to  show  bona  Jides  of  defendant's  belief 
that  he  was  in  extreme  danger,  69. 

England,  70. 

New  York,  71. 

New  Jersey,  72. 

Pennsylvania,  73. 

North  Carolina,  74. 

South  Carolina,  Georgia,  Alabama,  Kentucky,  Tennessee,  Mississippi,  75. 
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CHARACTER  —  (continued). 

Indiana,  76. 

Michigan,  77. 

Minnesota,  78. 

Iowa,  79. 

Missouri  and  Texas,  80. 

California,  81. 

inconclasiveness  of  the  cases  cited  to  the  lOontrary,  82. 

in  Massachusetts  such  evidence  is  held  inadmissible,  83. 

summary  of  the  law,  84. 
CHARACTER  OF  WITNESS,  how  assailed  and  defended,  486  ei  seq. 
CHARTER,  how  to  be  averred  and  proved,  102  a, 
CHEMISTS,  admissible  as  experts,  412. 
CHILDREN,  presumptions  of  capacity  of,  800. 

when  admissible  witnesses,  866. 
CHINESE,  mode  of  swearing,  854. 

CHRONIC  INSANITY,  presumption  bb  to  continuance  of,  7S0. 
CIRCUMSTANCES,  the  incidents  of  all  proof,  11. 

«*  CIRCUMSTANTIAL  EVIDENCE,"  not  distinguishable  from  direct,  10. 
*'  CIRCUMSTANTIAL  VARIETY,"  incidental  to  statements  by  witnesses, 

881. 
CIRCUMSTANTIALITY,  a  test  of  credibility,  17,  879. 
CIVIL  PROCEEDINGS,  do  not  bar  criminal,  575. 
CLERGYMEN,  admissible  to  prove  marriage,  173. 

official  entries  of,  530,  532. 

when  communications  to  privileged,  507. 
CLIENT,  communications  to  counsel  privileged,  4d^  et  seq. 

bound  by  attorney,  697. 
CLOTHES,  inculpatory  inferences  from,  767. 

may  be  inspected  in  court,  812. 

character  of  may  be  proved  without  producing  them,  163-7,  767  et  seq, 
CO-CONSPIRATORS,  admissions  of,  when  admissible,  698. 

declarations  of  admissible  against  each  other,  698. 

but  not  after  conspiracy  is  at  an  end,  699, 

rule  not  affected  by  the  parties  being  co-defendants,  700. 

decoy  not  a  co-conspirator,  700  a. 

form  of  prosecution  not  material,  701. 

principal's  acts  admissible  against  accessary,  702. 

declarations  of  co-conspirators  in  each  other's  favor,  708. 
CO-DEFENDANTS,  when  admissible  for  or  against  each  other  (see  Ac- 
complices), 439. 

when  affected  by  each  other's  admissions,  700. 
COERCION,  invalidates  confessions,  646  et  seq. 

of  wife  when  presumed,  733. 
COHABITATION  as  a  proof  of  marriage,  170,  827. 

inference  from,  827. 
COIN,  how  to  be  proved,  122. 
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COLLATERAL  FACTS,  irhen  proof  of  is  admissible,  SO. 
COLLATERAL  MATTERS,  when  witnesses  may  be  examined  as  to,  484. 
COLOR  OF  PERSON,  may  be  decided  by  inspection,  312. 
COLOR-BLINDNESS,  effect  on  testimony,  878. 
COMMISSION  of  officer  need  not  ordinarily  be  produced,  164,  884. 
COMMUNITY,  reputation  of,  when  admissible,  282. 
COMPARISON  OF  HANDS,  proof  of  writing  by,  655-8. 
COMPETENCY  OF  WITNESSES,  to  be  decided  by  court,  357. 

competency  is  presumed,  858. 

ordinarily  competency  should  be  excepted  to  before  oath,  859. 

distinction  between  primary  and  secondary  does  not  apply  to  witnesses, 
860. 

atheism  at  common  law  disqualifies,  861. 

evidence  may  be  taken  as  to  religious  belief,  862. 

infamy  at  common  law  disqualifies,  363. 

removal  of  disability  by  statute,  863  a. 

excepted  cases  where  convict  may  testify,  364. 

removal  of  disability  by  pardon,  865. 

admissibility  of  infants  depends  on  intelligence,  866. 

no  absolute  presumption  from  infancy,  867. 

court  may  examine  witness  or  continue  trial,  868. 

deficiency  of  percipient  powers  if  total  excludes,  369. 

in  insanity  the  same  tests  are  applicable,  370. 

witness  may  be  examined  by  judge  as  to  capacity,  871. 

Inquisition  only  primd  facie  "pniof,  872. 
COMPULSION,  proof  of,  14. 
CONCUBINAGE,  inference  of,  247,  889,  687. 

continuance  of,  827. 
CONDUCT,  when  involving  confessions,  679,  683. 
CONFESSIONS. 
General  Characteristics, 

Confessions  not  strictly  evidence,  628. 

must  relate  to  existing  conditions,  624. 

when  extra-judicial  do  not  conclude,  625. 

intent  necessary  to  give  weight  to,  626. 

credibility  a  question  of  fact,  627. 

confession  of  guilt  deductive;  admission  of  a  fact  inductive,  628. 

confession  to  be  brought  home  to  party  charged,  629. 

imperfection  of  medium  to  be  considered,  630. 

confessions  when  voluntary  generally  admissible,  631. 

but  without  proof  of  corpus  delicti  inadequate,  632. 

meaning  of  corpus  delicti^  633. 

credibility  to  be  tested  objectively,  634. 

and  also  subjectively,  635. 

and  so  as  to  terms  of  statement,  636. 

confessions  of  adultery  to  be  closely  scrutinized,  637. 
Judicial  Confessions. 

Confessions  by  plea  conclusive,  638. 

786 


INDEX. 

CONFESSIONS—  (con/intitfd). 

80  of  pleas  of  abatement,  639. 

in  pleading  that  which  is  not  disputed  is  admitted,  640. 

pleadings  in  other  cases  may  be  admissions,  641. 

and  so  of  process,  642. 
Written  Confessions, 

Written  confessions  entitled  to  pecaliar  weight,  643. 

letters  are  thus  admissible,  644. 

so  of  telegrams,  645. 
Admissibility  of  Confessions  as  determined  by  Threats  or  Promises, 

Confession  induced  by  threats  is  inadmissible,  646. 

mere  adjuration  to  speak  the  truth  does  not  exclude,  647. 

nor  does  a  statement  of  the  wrongfulness  of  concealing,  648. 

nor  the  bare  fact  of  the  confession  being  made  to  a  person  in  authority, 
649. 

but  confession  induced  by  authoritative  promises  is  inadmissible,  650. 

promise  must  be  made  by  person  in  authority,  651. 

promise  made  by  master  does  not  exclude  when  offence  does  not  concern 
master,  652. 

condition  of  party  confessing  is  to  be  considered,  653. 

mere  advice  does  not  exclude,  654. 

nor  does  expectation  of  compromise,  655. 

confession  of  accomplice  called  as  State's  evidence  cannot  be  used  against 
him,  656. 

collateral  inducement  does  not  exclude,  657. 

issue  is  whether  the  influence  applied  was  such  as  to  lead  to  a  false  state- 
ment, 658. 

assurances  of  secrecy  do  not  exclude,  659. 

nor  do  spiritual  inducements,  660. 

when  duress  excludes,  661. 

answers  to  interrogatories  admissible,  662. 

even  when  questions  are  leading,  663. 

not  excluded  by  the  fact  that  the  statement  was  under  oath,  664. 

otherwise  when  compelled  to  answer  under  oath,  665. 

examination  of  prisoner  when  admissible,  666. 

parol  evidence  of  written  examination  inadmissible,  667. 

answers  under  oath  are  inadmissible,  668. 

otherwise  as  to  voluntary  statements,  669. 

artifice  does  not  exclude,  670. 

not  necessary  that  the  inducement  should  be  held  out  directly  to  the  de- 
fendant, 671. 

presence  of  person  in  authority  does  not  necessarity  exclude,  672. 

apparent  authoritative  influence  should  be  applied,  673. 

what  expressions  are  to  be  constraed  as  likely  to>  produce  a  false  confes- 
sion, 674. 
Sleep  and  Drunkenness, 

Confessions  during  sleep  inadmissible,  67& 

how  far  drunkenness  excludes,  676. 
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C  ONFESSTONS  —  (continued) . 

How  far  Original  Improper  Influence  vitiates  Subsequent  Confessions. 

When  influence  ceases  confession  becomes  admissible,  677. 
How  far  Extraneous  Facts  reached  through  an  Inadmissible  Confession  mojr 
he  received. 

Extraneous  facts  reached  through  an  inadmissible  confession  maj  be 
proved,  678. 
Admissions  by  SUence  or  Conduct, 

Statements  silently  acquiesced  in  may  be  treated  as  admissions,  679. 

but  not  so  when  accused  was  not  in  a  position  to  speak,  680. 

and  not  so  as  to  parties  hearing  testimony  of  witness,  681. 

letters  in  possession  of  a  party  not  admissible  against  him,  682. 

admissions  may  be  by  acts,  683. 
What  Confessions  may  prove. 

Party's  admission  may  prove  contents  of  writing,  684. 

confession  not  excluded  because  party  could  be  examined,  685. 

may  prove  marriage,  686. 

but  not  record  facts,  687. 
^010  Confessions  are  to  be  construed. 

Whole  confession  must  be  proved,  688. 
How  Admissibility  is  to  be  determined. 

Question  of  admissibility  is  for  court,  689. 
Self-serving  Declarations. 

Self-serving  declarations  inadmissible  for  defendant,  690. 

exception  as  to  res  gestae,  691. 

•coincident  declarations  admissible  to  prove  authority,  692. 

and  so  as  to  state  of  party's  mind,  698. 

weight  of  self-serving  declarations,  694. 
Agents, 

Admissions  of  agents  are  receivable,  695. 

wrongful  act  of  agent  not  imputable  without  proof  of  criminal  design  in 
principal,  696. 

and  so  of  admissions  of  attorneys  and  referee,  697. 
Co-conspirators. 

Declarations  of  admissible  against  each  other,  698. 

but  not  afler  conspiracy  is  at  an  end,  699. 

rule  not  affected  by  the  parties  being  co-defendants,  700. 

decoy  not  a  co-conspirator,  700  a. 

form  of  prosecution  not  material,  701. 

principal's  acts  admissible  against  accessary,  702. 

declarations  of  co-conspirators  in  each  other's  favor,  703. 
CONFIDENCES  IN  MARRIAGE,  cannot  be  disclosed,  398. 
CONSPIRACY,  proof  of  venue  in,  111. 
CONSTANCY  OF  NATURE,  inferred,  828. 
CONTEMPT,  in  witness  refusing  to  attend,  349. 

attachment  granted  on  rule,  350. 

and  so  in  refusing  to  answer,  450. 
CONTINUANCE,  general  presumptions  of,  816  et  seq. 
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CONTINUANCE  OF  LIFE,  when  presumed,  810. 

CONTRADICTION  OF  WITNESS,  limits  as  to  (see  Examination),  484. 

CONVERSATIONS,  how  to  be  proved,  461. 

CONVICT,  when  entitled  to  testify,  864. 

CONVICTION,  when  a  bar  (see  Judoiients),  674. 

when  to  be  collaterally  impeached,  596  a,  599  a, 

cannot  be  proved  by  parol,  153. 
CONVICTION  OF  CRIME,  when  relevant  to  impeach  witness,  596  a. 

when  excluding  witness,  308. 
COOPERATION,  when  constituting  accompliceship,  440. 
COPIES. 

Secondary  evidence  of  documents  admits  of  degrees,  1 74. 

photographic  copies  are  secondary,  1 75. 

all  printed  impressions  are  of  same  grade,  1 7$. 

press  copies  are  secondary,  177. 

examined  copies  must  be  compared,  178. 

exemplifications  made  admissible  by  statute,  179. 

statute  does  not  exclude  other  proofs,  181. 

only  extends  to  court  of  record,  182. 

statute  must  be  strictly  followed,  188. 

office  copy  admitted  when  authorized  by  law,  184. 

original  records  receivable  in  same  court,  185. 

office  copies  admissible  in  same  State,  186. 

so  of  copies  of  records  generally,  187. 

seal  of  court  essential  to  copy,  188. 

of  deeds,  registry  is  admissible,  189. 

ancient  registries  admissible  without  proof,  190. 

certified  copy  of  official  registry  receivable,  191. 

exemplification  of  recorded  deeds  admissible,  192. 

in  such  case  subscribing  witness  need  not  be  called,  198. 

when  deeds  are  recorded  in  other  States  exemplifications  must  be  under 
act  of  Congress,  194. 

certificates  inadmissible  by  common  law;  otherwise  by  statute,  195. 

certificates  cannot  bind  as  to  facts  not  of  record,  196. 

notaries'  certificates  admissible,  197. 

copies  of  public  documents  receivable,  198. 
CORPORATE  ACT,  regularity  of  presumed,  836  a. 
CORPORATIONS,  when  charter  must  be  proved,  164  a. 

proceedings  of,  may  be  proved  by  parol,  168. 

how  name  of  must  be  proved,  102  a. 

records  of,  when  evidence,  527. 
CORPUS  DELICTI,  meaning  of  term,  688. 

burden  on  prosecution  to  prove,  824,  787. 

corpus  delicti  consists  (1.)  of  a  criminal  act,  and  (2.)  of  the  defendant's 
agency  in  such  act,  825. 

identification  of  body  after  death  not  essential,  826. 

in  infanticide,  burden  on  prosecution  to  prove  prior  life  of  child,  827. 

death  must  be  connected  with  injury,  328,  787. 
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CORPUS  DELICTI  —  (continued). 

burden  as  to' all  essential  ingredients  of  offence  is  on  prosecution,  S29. 

must  be  proved  before  confessions  can  be  received,  682. 
CORROBORATION  required  for  accomplice,  441-2. 
COSTS  OF  WITNESS,  practice  as  to,  347. 
COUNSEL  may  be  witnesses  for  their  clients,  385. 

notes  of,  when  admissible,  252. 

communications  with  privileged  (see  Pbitileoed  Coxmumicatioxs), 
496  et  seq, 
COUNTERFEITING,  cumulative  proof  of  (see  Forgery),  39,  43. 
COURT,  jurisdiction  of  (see  Judgment). 
COURT-ROOM,  when  witnesses  may  be  required  to  leave,  446. 
COURTS,  regularity  of  proceedings  of  infeired,  829. 
COURTS-MARTIAL,  effect  of  proceedings  of,  576. 
COVERTURE,  inferences  as  to,  820. 
CREDIBILITY  OF  WITNESSES,  tests  of,  360. 

capacity  to  perceive  a  condition  of  credibility,  373. 

and  so  of  capacity  to  narrate,  374. 

deaf  and  dumb  witnesses  not  incompetent,  375. 

bias  to  be  taken  into  account  in  estimating  credibility,  376. 

and  so  of  want  of  knowledge  of  topic,  377. 

and  so  of  capacity  to  remember,  378. 

want  of  circumstantiality  a  ground  for  discredit,  379. 

falsum  in  unOffalsum  in  omnibus,  not  universally  applicable,  380. 

literal  coincidence  in  oral  statements  suspicious,  381. 

affirmative  testimony  stronger  than  negative,  382. 

when  credit  is  equal,  preponderance  to  be  given  to  numbers,  383. 

credibility  of  witnesses  is  for  jury,  384. 

intoxicated  witnesses  may  be  excluded,  384  a. 

counsel  in  case  may  be  witnesses,  385. 
CRIME,  conviction  of,  when  disqualifying,  303. 

when  such  conviction  is  impeachable,  599  a. 
CRIMES,  independent,  when  relevant  (see  Relevancy),  31. 

profession^  confidences  as  to  not  privileged,  505. 
CRIMINATION,  witness  not  compelled  to,  463. 
CUMULATIVE  PROOF,  the  process  by  which  conclusions  are  reached,  6. 

DATE,  how  to  be  proved  (see  Time),  103-6. 

DEAD  ANIMALS,  variance  as  to  proof  of,  124. 

DEAD  BODIES,  caution  as  to  identification  of,  804. 

DEAF  AND  DUMB  PERSONS,  when  competent  as  witnesses,  375. 

DEAFNESS  of  witness,  how  affecting  credibility,  375. 

DEATH  may  be  proved  by  reputation,  236,  245,  809. 

effect  of  on  identity,  804. 

presumptions  as  to,  228,  809. 

from  lapse  of  years,  809. 

continuance  of  life  presumed,  810. 

period  of  death  to  be  inferred  from  facts  of  case,  811. 
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DEATH  —  (continued). 

fact  of  death  presumed  from  other  facts,  812. 

letters  testamentary  not  collateral  proof,  813. 

of  death  without  issue,  814. 
DEATH  OF  WITNESS  ON  FORMER  TRIAL,  when  to  be  presumed, 

228. 
DECEASED  PERSONS,  DECLARATIONS  OF. 

Such  declarations  receivable,  248. 

no  objection  that  such  declarations  are  based  on  hearsay,  249. 

declarations  must  be  self-disserving,  250. 

.business  entries  by,  when  admissible,  251. 

identification  of,  804. 
DECEASED  WITNESS,  when  testimony  of  is  admissible,  227. 
DECEASED'S  BAD  CHARACTER,  when  admissible  in  homicide,  69. 
DECLARATIONS,  self-servinor,  inadmissible,  690. 

DECLARATIONS  CONCERNING  PARTY'S  OWN  HEALTH  AND 
STATE  OF  MIND. 

Declarations  of  a  party  as  to  his  own  injuries  admissible,  271. 

so  as  to  his  condition  of  mind  when  such  is  at  issue,  272. 

so  as  to  prosecutrix  in  rape,  278. 

so  as  to  person  whose  assent  to  an  act  has  to  be  proved,  274. 
DECLARATIONS  OF  DECEASED  PERSONS,  when  admissible,  248. 
DECLARATIONS  OF  RELATIVES,  when  admissible  to  prove  pedigree, 

283. 
DECLARATIONS  OF  THIRD  PARTIES  inadmissible,  221. 

objections  to  such  evidence,  222. 

acts  may  be  hearsay,  228. 

interpretation  is  not  hearsay,  224. 

testimony  of  non-witnesses  not  ordinarily  receivable  when  reported  by 
another,  225. 

so  of  acts  concerning  strangers,  226. 
DECOT,  not  an  accomplice,  440. 

not  a  co-conspirator,  700  a. 
DEED,  registry  of,  when  admissible,  180,  192,  194. 

variance  as  to  proof  of,  116  a. 
DEFENDANTS,  may  be  severed  in  trial,  186. 
DEFENDANTS  AS  WITNESSES. 

Defendant  at  common  law  may  make  statement,  427. 

by  statute  may  be  sworn  as  witness,  428. 

party  is  subject  to  the  ordinary  limitation  of  witnesses,  429. 

may  be  cross-examined  to  the  same  extent,  480. 

may  be  examined  as  to  his  motives,  431. 

cannot  avoid  relevant  questions  on  the  ground  of  self-crimination,  432. 

may  be  contradicted  on  material  points,  433. 

may  be  reexamined,  434. 

no  presumption  against  defendant  for  not  testifying,  435. 

counsel  not  to  allude  to  non -testifying,  435  a. 

distinctive  provisions  in  particular  States,  436. 
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DEFENDANTS  AS  WITNESSES  — (conKniitti). 

husband  and  wife  not  affected  by  statute,  487. 

otherwise  as  to  co-defendants,  488. 
DEGREES,  question  of  as  to  secondary  evidence,  174. 
DEGREES  OF  CRIME,  how  affected  by  test  of  doubt,  721. 
DEMONSTRATION,  not  possible  in  legal  procedure,  7. 
DEMURRER,  when  operating  as  an  admission,  616. 
DESCRIPTION,  when  to  be  proved,  101. 
DESIGN,  inference  of,  787  etseq. 
DESTROYED  DOCUMENTS,  proof  of,  118, 199. 
DETECTIVE,  not  an  accomplice,  440. 
DIAGRAMS,  when  admissible  in  evidence,  545. 
DICTIONARIES,  when  admissible  in  evidence,  588. 
DILIGENCE,  how  proved  and  disproved,  56. 
DISCRIMINATION,  power  of,  necessary  to  witness,  878. 
DISGRACE,  when  witness  may  be  compelled  to  expose  himself  to,  472. 
DISGUISE,  inferences  from,  750. 
DIVISIBLE  AVERMENTS. 

Defendant  may  be  convicted  of  part  of  offence  charged,  129. 

may  be  convicted  of  minor  offence,  180. 

any  proved  assignment  will  be  sufficient,  181. 

one  of  several  articles  in  lareeny  is  enough,  182. 

and  so  of  several  objects  in  conspiracy,  188. 

and  so  of  divisible  predicates,  184. 

and  of  so  cumulative  intents,  185. 

defendants  may  be  severally  convicted,  186. 

divisibility  extended  by  statute,  187. 
DIVORCE,  cannot  be  proved  by  parol,  158. 
DOCKET  ENTRIES,  when  admissible  evidence,  605. 
DOCUMENTS. 
General  Rules. 

A  document  is  an  instrument  in  which  facts  are  recorded,  519. 

pencil  writing  is  sufficient,  520. 

admbsion  of  part  involves  admission  of  whole,  521. 
Statutes:  Legislative  Journals:  ExectUioe  Documents, 

Public  statutes  prove  their  recitals,  522. 

otherwise  as  to  private  statutes,  528. 

journals  of  legislature  proof  as  to  recited  facts,  524. 

so  of  executive  documents,  525. 
Non-judicial  Registries  and  Records, 

Official  registry  admissible  when  statutory,  52S» 

so  of  records  of  public  corporations,  527. 

books  and  registries  kept  by  public  institutions  admissible,  528. 

log-book  admissible  under  act  of  Congress,  529. 
Records  and  Registries  of  Birth,  Marriage,  and  Death. 

Registries  of  marriage  and  death  admissible  when  duly  kept,  580. 

so  when  kept  by  deceased  persons  in  course  of  their  duties,  581. 
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DOCUMENTS  —  (continued), 

registry  only  proves  facts  which  it  was  the  duty  of  the  writer  to  record, 

582. 

entries  must  be  at  first  hand  and  prompt,  538. 

certificate  at  common  law  inadmissible,  584. 
and  so  of  copies,  535. 

family  records  admissible  to  prove  family  events,  686. 
Books  of  History  and  Science :  Maps  and  Charts. 

Approved  books  of  history  and  geography  by  deceased  authors  receiv- 
able, 537. 

books  of  inductive  science  not  usually  admissible,  588. 

otherwise  as  to  books  of  exact  science,  589. 
Gazettes  and  Newspapers, 

Gazette  evidence  of  public  ofiScial  documents,  640. 

newspapers  admissible  to  impute  notice,  541. 
but  not  generally  for  other  purposes,  542. 

knowledge  of  newspaper  notice  may  be  proved  inferentially,  548. 
Pictures  f  PhotographSy  and  Diagrams, 

Pictures  and  photographs  in  cases  of  identity  admissible,  544. 

and  so  of  plans  and  diagrams,  545. 
Proof  of  Documents, 

Document  must  be  proved  by  party  offering,  546. 

documents  over  thirty  years  old  prove  themselves,  547. 

ancient  documents  may  be  verified  by  experts,  548. 

handtoriting  may  be  proved  by  writer  himself,  or  by  his  admissions, 
549. 

party  may  be  called  upon  to  write,  550. 

witness  of  signature  to  document,  550  a. 

seeing  a  person  write  qualifies  a  witness  to  speak  as  to  signature,  551. 

witness  familiar  with  another's  writing  may  prove  it,  552. 

burden  on  opposite  side  to  prove  witness  incompetent,  558. 

on  cross-examination  witness  may  be  tested  by  other  writings,  554. 

by  English  common  law,  comparison  of  hands  not  permitted,  555. 

exception  made  as  to  test  paper  already  in  evidence,  556. 

in  some  jurisdictions  comparison  is  admitted,  557. 

test  papers  made  for  purpose  inadmissible,  558. 

experts  admitted  to  test  writings,  559. 

photographers  in  such  cases  admissible  as  experts,  561. 

experts  may  be  cross-examined  as  to  skill,  562. 

their  testimony  to  be  closely  scrutinized,  568. 
Inspection  of  Documents  by  Order  of  Court,  812,  845. 

Rule  may  be  granted  to  compel  production  of  papers,  564. 

inspection  must  be  ordered,  but  not  surrender,  565. 

production  of  criminatory  document  will  not  be  compelled,  566. 

documents  when  produced  for  inspection  may  be  examined  by  interpret- 
ers and  experts,  567. 

cannot  be  proved  by  parol  (see  Parol  Pboof). 

cannot  be  varied  by  parol,  620. 
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DOCUMENTS  —  (c&rUinued). 

formalities  of  presamed  regular,  882. 

Tari&nce  as  to  (see  Variancb),  114. 
DOGS,  Tariance  as  to  proof  of,  124. 

inspection  of,  812. 

habiU  of,  825. 
DOMICIL,  inferences  as  to,  817. 
DOUBT,  to  acquit,  must  be  reasonable,  1,  718. 

effect  on  degree  of  offence,  721. 
DRESS,  inculpatory  inferences  from,  767. 
DROWNING,  inferences  as  to,  783. 
DRUNKENNESS,  effect  of  in  invalidating  a  confession,  676. 

when  excluding  witness,  884  a. 
DUEL,  proof  of  venue  as  to,  113. 
DUMBNESS,  how  far  affecting  testimony,  875. 
DURATION,  inferences  as  to,  816. 
DURESS,  when  invalidating  confession,  651. 
DYING  DECLARATIONS. 

General  grounds  of  admissibility,  276. 

evidence  does  not  conflict  with  constitutional  limitation,  277. 

but  cannot  be  received  to  prove  facts  distinct  from  homicide,  278. 

such  facts  may  be  received  to  sustain  declarant's  mental  capacity,  279. 

declarations  of  dying  persons  not  admissible  as  to  another's  death  who 
was  simultaneously  killed,  280. 

declaration  must  be  under  a  solemn  sense  of  impending  dissolution,  281. 

yet  this  may  be  inferentially  shown,  282. 

no  objection  that  medical  attendant  had  hope,  288. 

expressions  indicating  belief  in  impending  death,  284. 

even  a  fiunt  hope  excludes,  285. 

need  not  have  been  immediately  before  death,  286. 

prior  declarations  may  be  affirmed  immediately  before  death,  287. 

only  admissible  when  death  is  the  subject  of  the  charge,  288. 

admissible  from  husband  against  wife,  and  vice  versa^  289. 

deceased  must  have  been  competent  as  a  witness,  290. 
infants,  290. 
infidels,  291. 
infamous  persons,  292. 

may  be  proved  by  signs,  298. 

evidence  must  have  been  admissible  had  deceased  been  sworn,  294. 
matters  of  opinion,  294. 
declarations  reduced  to  writing,  295. 

admissible  without  above  limitations  when  part  of  the  res  gestae^  296. 

admissibility  is  for  the  court,  297. 

are  to  be  examined  and  impeached  by  same  tests  as  are  applicable  to  evi- 
dence  adduced  on  trial,  298. 

inadmissible  if  clearly  fragmentary,  299. 

no  objection  that  questions  were  leading  if  deceased  spoke  intelligently, 
800. 
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DYING  DECLARATIONS— (conftnwed). 
substance  may  be  proved,  SOI. 

character  of  deceased  for  truth  may  be  impeached,  802. 
jury  to  judge  of  credibility,  SOS. 
admissible  when  in  defendant's  favor,  804. 

ENGINEERS,  when  experts,  41S-4. 

ENTRIES  by  deceased  persons,  when  admissible,  252. 

ESCAPE,  presumptions  from,  750. 

inference  from  attempt  to  evade  justice,  750. 
prevarication  and  embarrassment  may  be  proved,  751. 
evidence  to  explain  flight  admissible,  752. 
ESSENTIAL  ALLEGATIONS,  variance  as  to,  148,  146. 
ESTOPPEL  BY  CONDUCT  (see  Admissions),  679. 
ESTOPPEL  BY  JUDGMENT. 

Judgment  on  same  subject  matter  binds,  570. 

parties  must  be  the  same,  570  a. 

jurisdiction  a  prerequisite  of  admissibility  of  former  proceedings,  571. 

preliminary  proceedings  no  bar,  572. 

nor  is  a  nolle  prosequi^  or  dismissal,  or  ignoramus,  578. 

verdict  of  acquittal  without  judgment  a  bar,  otherwise  with  conviction, 

574. 
criminal  prosecutions  not  barred  by  civil  suits,  575. 
military  courts  may  make  final  rulings,  576. 
judgment  on  nolo  contendere  estops,  577. 
offences  must  be  identical,  578. 
when  evidence  in  second  case  is  enough  to  have  secured  judgment  in  first, 

then  first  judgment  estops,  579. 
when  the  same  act  has  two  indictable  aspects,  conviction  of  the  one  bars 

the  other,  580. 
illustrations  in  liquor  cases,  581. 

prior  acquittal  on  ground  of  misnomer  inadmissible,  582. 
and  so  of  prior  acquittal  from  variance,  583. 
prior  prosecution  of  minor  offence  enclosed  in  major  is  admissible  in  a 

subsequent  trial  of  major,  584. 
otherwise  when  there  could  be  no  conviction  on  first  trial  of  major  offence, 

585. 
in  prosecution  for  minor  offence,  it  is  admissible  to  put  in  evidence  former 

prosecution  of  case  containing  major  and  minor,  586. 
when  two  persons  are  simultaneously  killed  by  one  blow,  a  prosecution 

for  killing  one  is  not  barred  by  a  prosecution  for  killing  the  other, 

587. 
on  a  trial  for  stealing  the  goods  of  A.,  a  former  prosecution  for  stealing 

the  goods  of  B.  is  not  a  bar,  588. 
'<  simultaneous  "  does  not  mean  coincidence  in  a  point  of  time,  589. 
in  battery,  prosecution  for  prior  simultaneous  battery  of  another  is  a  bar, 

590. 
judgment  on  successive  offences  not  exhaustive,  591.  ^ 
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ESTOPPEL  BY  JTJDGMEHJT  —  (continued), 
autrefois  acquit  mast  be  speciallj  pleaded,  692. 

parol  evidence  admissible  to  identify  or  distinguish,  59  3. 
ETHERIZED  PERSONS,  when  witnesses,  869. 
EVIDENCE :  PRELIMINARY  CONSIDERATIONS. 

Guilt  must  be  shown  beyond  reasonable  doubt,  1. 

object  of  is  juridical  conviction,  4. 

analogy  the  means  of  juridical  proof,  5. 

conclusions  to  be  reached  by  a  cumulation  of  probabilities,  6. 

no  evidential  fact  can  be  demonstrated,  7. 

even  scientific  conclusions  cannot  be  demonstrated,  8. 

the  highest  expert  testimony  fails  in  this  respect,  9. 

fallacy  of  distinction  between  *'  direct "  and  "  circumstantial "  evidence, 
10. 

all  evidence  is  circumstantial,  11. 

causation  always  an  inference,  12. 

and  so  of  identity  of  party  charged,  13. 

and  so  of  his  free  agency,  14. 

and  so  of  his  sanity,  15. 

and  so  of  his  intent,  16. 

witnesses  dependent  on  character  for  credibility,  1 7. 

perjury  always  possible,  18. 

prejudice  is  conditioned  by  circumstances,  19. 

reasoning  in  such  cases  to  be  logical,  20. 

juridical  value  of  hypothesis,  21. 
EVIDENCE :  TAMPERING  WITH,  inferences  from,  741  et  seq. 
EXAMINATION  OF  WITNESSES. 

Judge  may  order  separation  of  witnesses,  446. 

i^otV  dire  a  preliminary  examination,  447. 

all  witnesses  on  back  of  indictment  must  be  produced,  and  so  of  all  wit- 
nesses to  transaction,  448. 

interpreter  to  be  sworn,  449. 

witnesses  refusing  to  answer  punishable  by  attachment,  450. 

witness  is  no  judge  of  the  materiality  of  his  testimony,  451. 

court  may  examine  witness,  452. 

witness  is  protected  as  to  answers,  453. 

examination  and  cross-examination  governed  by  same  rules  as  in  civil 
suits,  454. 

leading  questions  excluded,  454  a. 

witness  cannot  be  asked  as  to  conclusion  of  law,  455 . 

nor  as  to  motives  of  other  persons,  456. 

nor  can  opinion  ordinarily  be  given,  457. 

otherwise  when  opinion  is  fact  at  shorthand,  458. 

so  as  to  noises,  smells,  and  identifications,  459. 

so  as  to  facts  which  cannot  be  expressed  in  concrete,  46  0. 

witness  may  give  substance  of  conversation,  461. 

vague  impressions  are  inadmissible,  462. 

witness  cannot  be  compelled  to  criminate  himself,  463. 

796 


INDEX. 

EXAMINATION  OF  WITNESSES  -  (continued). 

nor  to  expose  himself  to  fine  or  forfeiture,  464. 

privilege  in  this  respect  can  only  be  claimed  by  witness,  465. 

danger  of  prosecution  must  be  real,  466. 

exposure  to  civil  liability  no  excuse,  467. 

nor  to  police  or  liquor  prosecutions,  468. 

court  determines  as  to  danger,  469. 

waiver  of  part  waives  all,  470.  ^ 

pardon  and  indemnity  do  away  with  protection,  471. 

for  the  purpose  of  discrediting  witness,  answers  will  not  be  compelled  to 
questions  imputing  disgrace,  472. 

otherwise  when  such  questions  are  material,  478. 

witness  may  be  asked  whether  he  has  been  in  prison,  474. 

questions  may  be  asked  as  to  religious  belief,  475. 

and  so  as  to  questions  of  motive,  or  veracity,  or  res  gestae,  476. 

and  so  as  to  bias,  477. 

presumption  from  refusing  to  answer,  478. 

witness's  answers  as  to  prior  conduct  conclusive,  479. 

compelled  answers  cannot  be  used  against  witness,  480. 
Reexamination, 

Party  may  reexamine  witness,  498. 

witness  may  be  recalled,  494. 

witness  may  be  re-cross-examined,  495. 
EXECUTION  OF  DOCUMENT,  when  presumed,  882. 
EXEMPLIFICATIONS,  when  admissible  as  proof,  178. 
EXPENSES  OF  WITNESS,  pracUce  as  to,  348. 
EXPERTS. 

Expert  testifies  as  a  specialist,  408. 

may  be  examined  as  to  laws  other  than  the  lex  fori,  404. 

but  cannot  be  examined  as  to  matters  non-professional,  or  of  common 
knowledge,  405. 

whether  conclusion  belongs  to  specialty  is  for  court,  406. 

expert  may  be  examined  as  to  scientific  authorities,  407. 

expert  must  be  skilled  in  bis  specialty,  408. 

court  decides  as  to  impeaching  or  sustaining,  409. 

limits  to  be  defined  by  court,  410. 

but  not  to  include  matters  of  ordinary  observation,  411. 

medical  man  must  be  an  expert  in  his  school,  412. 

so  of  scientists,  418. 

BO  of  practitioners  in  a  business  specialty,  414. 

BO  of  artists,  415. 

so  of  persons  familiar  with  a  market,  416. 

on  questions  of  sanity  not  only  experts  but  friends  and  attendants  may 
be  examined,  417. 

expert  may  be  examined  as  to  hypothetical  case,  418. 

*  may  explain  his  opinion,  419. 

his  testimony  to  be  jealously  scrutinized,  420. 

especially  when  ex  parte,  421. 
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EXPERTS  —  (contimted). 

post-mortem  observations ,  422. 

examination  of  blood-stains,  428. 

examination  of  handwriting,  424. 

as  to  terms  of  art,  opinions  on  conceded  facts,  obscure  terms,  &c.,  4S5. 

he  may  be  specially  feed,  426. 
EXPERT  TESTIMONY,  inherent  fallibiUty  of,  9,  420. 
EXTRA-JUDICIAL  STATEMENTS,  when  hearsay,  225. 
EXTRANEOUS  CRIMES,  proof  of  inadmissible,  30  et  seq. 
EYE|  evidence  by  inspection,  811. 

FABRICATION  OF  EVIDENCE,  inference  from,  741  ei  seq. 

FACT,  KNOWLEDGE  OF,  when  presumed,  725. 

FAINTNESS,  not  a  test  of  primariness,  160. 

FALSE  PRETENCES,  only  one  assignment  need  be  proved,  131. 

FALSIFICATION  OF  EVIDENCE,  inferences  from,  741  et  seq. 

FALSUM  IN  UNO  FALSUM  IN  OMNIBUS,  scope  of  maxim,  880. 

FAMILY  FACTS,  provable  by  family  reputation,  233. 

hearsay  may  prove  pedigree,  288. 

marriage  may  be  so  proved,  284. 

relationship  of  declarants  necessary  to  admissibility,  235. 

such  declarations  may  extend  to  facts  of  birth  and  death,  286. 

writings  of  deceased  ancestor  admissible  for  same  purpose,  287. 

and  so  may  conduct,  238. 

declarations  may  go  to  facts  from  which  relationship  may  be  inferred, 
239. 

must  have  been  ante  litem  motam^  240. 

declarant  must  be  dead,  241. 

ancient  family  records  and  monuments  admissible  for  same  purpose, 
242. 

so  of  inscriptions  on  tombstones  and  rings,  243. 

so  of  pedigrees  and  armorial  bearings,  244. 

death  may  be  proved  by  reputation,  245. 

so  may  marriage,  246. 

peculiarity  in  suits  for  adultery,  247. 
FAMILY  RECORDS,  admissible  to  prove  pedigree,  242. 
FATHER,  cannot  be  examined  as  to  legitimacy  of  child,  518. 
FEES,  allowable  to  witness,  347. 

in  felonies  expenses  need  not  be  prepaid,  348. 

may  be  specially  given  to  expert,  426. 
"FELONIOUSLY,''  when  to  be  rejected  as  surplusage,  148. 
FI.  FA.,  when  admissible  as  evidence,  611. 
FLIGHT,  inference  from,  750. 
FOOTPRINTS,  inferences  from,  796. 
FOREIGN  JUDGMENTS,  when  impeachable,  596. 
FOREIGN  MARRIAGE,  proof  of,  1 72. 
FORGERIES,  INDEPENDENT,  when  provable,  39. 

when  successive  may  be  proved,  84. 
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FORGERY,  distinctive  inferences  in,  39,  844. 

opinion  of  alleged  writer  himself,  845. 
those  who  know  his  hand,  846. 
experts,  847. 

chemical  and  microscopic  tests,  848. 

circumjacent  tests,  849. 

falsity  of  contents,  850. 

proof  of  writing  by  third  party,  851. 

variance  as  to  instrument  (see  Variance),  114. 
FORGERY  OF  EVIDENCE,  inference  from,  741  et  $eq. 
FORMAL  LANGUAGE,  variance  as  to,  147. 
FRAUD,  how  inferred,  24  et  seq. 

may  be  proved  to  impeach  judgment,  594,  595. 

GAMING,  not  provable  by  reputation,  260. 
GAZETTEERS,  not  admissible  evidence,  537. 
GAZETTES  AND  NEWSPAPERS. 

Gazette  evidence  of  public  official  documents,  540. 

newspapers  admissible  to  impute  notice,  541.    . 
but  not  generally  for  other  purposes,  542. 

knowledge  of  newspaper  notice  may  be  proved  inferentially,  548. 
GENUINENESS  OF  DOCUMENT,  inferences  from,  728. 
GOOD  CHARACTER,  evidence  of  as  a  defence  (see  Charaotbr),  57. 

evidence  of  as  to  witness  (see  Witness),  486. 
GOOD  FAITH,  how  proved  and  disproved,  55. 

when  presumed,  727. 
«  GOODS  AND  CHATTELS,''  variance  as  to  proof  of,  116  a. 
GOODS,  NUMBERS,  AND  SUMS. 

Articles  described  must  be  substantially  proved,  121. 

coin  must  be  specifically  proved,  122. 

proof  must  come  up  to  some  one  article  charged,  123. 

animals  must  be  substantially  proved  as  described,  124. 

variance  in  number  immaterial,  125. 

variance  as  to  value  immaterial,  unless  value  be  descriptive,  126. 

collective  value  does  not  sustain  specific,  127. 
GOVERNMENT,  proclamations  of,  when  evidence,  525. 

communications  with,  when  privileged,  518. 
GOVERNOR  OF  STATE,  when  privileged  as  witness,  513. 
GRAND  JURY,  effect  of  allegation  of  **  unknown"  by,  97. 

members  of,  how  far  privileged,  511. 
GUILTY  KNOWLEDGE,  when  provable  by  other  crimes,  39. 

inferences  as  to,  725,  734. 

HABEAS  CORPUS,  may  issue  to  bring  in  imprisoned  witness,  351. 
HABIT,  inferences  as  to,  819,  826. 
HAIR,  inferences  from,  789. 
identity  proved  by,  804. 
HANDWRITING,  proof  of,  549. 
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HANGING,  inferencefl  aa  to,  782. 

HEALTH,  may  be  proved  by  party's  own  statement,  S71. 

HEARSAY. 

Generally  InadmMhU, 
Hearsay  in  its  largest  sense  convertible  with  non-original,  220. 
non-original  evidence  generally  inadmissible,  221. 
objections  to  such  evidence,  222. 
acts  may  be  hearsay,  223. 
interpretation  is  not  hearsay,  224. 
testimony  of  non-witnesses  not  ordinarily  receivable  when  reported  by 

another,  225. 
80  of  acts  concerning  strangers,  226. 
Exceptions  as  to  Witness  on  Former  Trial* 
Evidence  of  deceased  witness  in  former  trial  admissible,  227. 
death  of  witness  may  be  presumed  from  lapse  of  time,  228. 
so  of  witnesses  out  of  jurisdiction  or  subsequently  incompetent,  229. 
80  of  insane  or  sick  witness,  230. 
mode  of  proving  evidence  in  such  case,  231. 
Exception  as  to  Matters  of  General  Interest, 
Reputation  of  community  admissible  as  to  matters  of  public  interest, 
232. 
Exception  as  to  Pedigree^  Relationship,  Birth,  Marriage,  and  Death, 
Hearsay  may  prove  pedigree,  233. 
marriage  may  be  so  proved,  234. 

relationship  of  declarants  necessary  to  admissibility,  235. 
such  declarations  may  extend  to  facts  of  birth  and  death,  236. 
writings  of  deceased  ancestor  admissible  for  same  purpose,  287. 
and  so  may  conduct,  238. 
declarations  may  go  to  facts  from  which  relationship  may  be  inferred, 

239. 
must  have  been  ante  litem  motam,  240. 
declarant  must  be  dead,  241. 

ancient  family  records  and  monuments  admissible  for  same  purpose,  242. 
BO  of  inscriptions  on  tombstones  and  rings,  243. 
so  of  pedigrees  and  armorial  bearings,  244. 
death  may  be  proved  by  reputation,  245. 
so  may  marriage,  246. 
peculiarity  in  suits  for  adultery,  247. 
Exception  as  to  Self-disseroing  Declarations  of  Deceased  Persons. 
Such  declarations  receivable,  248. 

no  objection  that  such  declarations  are  based  on  hearsay,  249. 
declarations  must  be  self-disserving,  250. 
Exception  as  to  Business  Entries  of  Deceased  Persons. 
Entries  of  deceased  or  non-procurable  persons  in  the  course  of  their  bus- 
iness admissible,  251. 
so  of  notes  of  counsel  and  other  officers,  252. 
BO  of  notaries'  entries,  253. 
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HE  ARSAT  —  (continued). 

Exception  as  to  General  fieputation  token  such  is  material. 
Admissible  to  bring  home  knowledge  to  a  party,  254. 
but  inadmissible  to  prove  facts,  255. 
hearsay  is  admissible  when  hearsay  is  at  issue,  256. 
so  to  prove  condition  of  party's  mind,  257. 
value  so  provable,  258. 
and  so  as  to  character,  259. 
but  not  conclusions  of  law;  e.  g.   nuisance,  gaming-house,  barratry, 

260. 
otherwise  when  notoriety  is  at  issue,  261. 
Exception  as  to  refreshing  Memory  of  Witness. 
For  this  purpose  hearsay  admissible,  261  a. 
Exertion  as  to  res  gestae. 
Res  gestae  admissible  though  hearsay,  262. 
must  spring  immediately  from  act,  263. 
retrospective  narratives  not  part  of  res  gestae,  264. 
coincident  business  declarations  admissible,  265. 
what  is  done  or  exhibited  at  occurrence  may  be  proved,  266. 
test  of  secondariness  does  not  apply,  267. 
statements  in  preparation  of  crime  inadmissible,  268. 
declarations  inadmissible  to  explain  inadmissible  acts;  nor  are  declara- 
tions admissible  without  acts,  269. 
inadmissible  if  the  witness  himself  could  be  obtained,  270. 
Exception  as  to  Declarations  concerning  Party's  own  Health  and  State  of 
Mind. 
Declarations  of  a  party  as  to  his  own  injuries  admissible,  271. 
so  as  to  his  condition  of  mind  when  such  is  at  issue,  272. 
so  as  to  prosecutrix  in  rape,  278. 

so  as  to  person  whose  assent  to  an  act  has  to  be  proved,  274. 
Exception  as  to  Dying  Declarations  (see  Dtinq  Declarations),  276. 
HISTORY,  BOOKS  OF,  when  admissible,  587. 
HOMICIDE,  effect  of  doubt  on  degrees  of,  830,  718. 

proof  of  corpus  delicti  in  (see  Cokpus  Delicti),  326,  784. 
liability  to,  inferences  from,  784. 
proof  of  venue  in,  110. 

presumptions  as  to  intent  in  (see  Pbesumptions),  738,  764. 
how  to  be  distinguished  from  suicide,  781. 
indications  as  to,  764  et  seq. 
by  hanging,  782. 
by  drowning,  783. 
by  poisoning,  787. 
HONESTY,  when  presumed,  727. 
HORSES,  variance  as  to  proof  of,  124. 
HOT  BLOOD,  burden  of  proof  as  to,  334. 

continuance  of,  734,  738,  784. 
HOUR,  variance  as  to,  106. 

HUMAN  NATURE,  presumptions  as  to  (see  Pbesumptions),  711,  826. 
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HUSBAND,  Bomicide  of  wife,  inferenees  in  cases  of,  784. 

supremacy  of,  when  inferred,  789.  « 

HUSBAND  AND  WIFE  AS  WITNESSES. 

At  common  law  inadmissible  for  or  against  each  other,  S90. 

and  so  for  or  against  each  other's  co-defendants,  591. 

rale  does  not  apply  where  acqmttal  of  one  co-defendant  does  not  affect 
the  other,  892. 

exception  in  case  of  violence,  S93. 

exception  in  case  of  abduction  and  rape,  994. 

when  admissible  against,  admissible  for,  894  a. 

may  be  witnesses  to  prove  marriage  collaterally,  895. 

cannot  be  compelled  to  criminate  each  other,  896. 

distinctive  rules  as  to  bigamy,  897. 

cannot  testify  as  to  confidential  relations,  898. 

effect  of  death  and  divorce  on  admissibility,  399. 

general  statutes  do  not  remove  disability,  400. 

otherwise  as  to  special  enabling  statutes,  401. 

husband  and  wife  may  be  admitted  to  contradict  each  other,  402. 
HYPOTHESIS,  value  of  in  legal  investigations,  21,  28. 

IDEM  SONANS,  effect  of,  99. 

IDENTIFICATION  OF  DECEASED,  when  necessaiy  in  hondcide,  826, 

804. 
IDENTITY,  INFERENCES  AS  TO. 

Inferable  from  name,  802. 

from  continuousness  of  appearance  and  voice,  808. 

cautions  in  applying  this  inference  to  deceased  persons,  804. 

inference  from  photographs,  805. 

identification  dependent  upon  opportunities  of  observatifMi  and  accuracy 
of  narration,  806. 

comparative  weight  of  opinions,  807. 

witness's  memory  may  be  tested,  808. 

proof  of  dependent  on  circumstances,  13,  27,  806. 

when  determinable  by  inspection,  812. 

of  deceased  persons,  826,  804. 
IDIOTS,  incompetent  as  witnesses,  870. 
IGNORAMUS,  no  bar  to  indictment,  573. 
IGNORANCE,  no  excuse  for  crime,  728-5. 
IMPEACHING  AND  SUSTAINING  WITNESS. 

Rules  in  criminal  the  same  as  in  civil  issues,  481. 

opposing  witness  can  be  impeached  by  proving  that  he  formerly  stated 
differently,  482. 

witness  must  first  be  asked  as  to  such  statements,  488. 

witness  cannot  be  contradicted  on  matters  collateral,  484. 

witness's  answer  as  to  motives  may  be  contradicted,  485. 

his  character  for  truth  may  be  attacked,  486. 

questions  to  be  limited  by  time  and  place,  487. 

bias  may  be  shown,  488. 
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IMPEACHING  AND  SUSTAINING  WITNESS  —  (continued). 

infamy  may  be  shown  to  impeach  credibility,  489. 

impeaching  witness  may  be  attacked  and  sustained,  490. 

impeached  witness  may  be  sustained,  491. 

but  not  by  proof  of  former  statements,  492. 
IMPEACHING  CHARACTER  OF  DEFENDANT,  59. 
IMPEACHING  JUDGMENT. 

Judgment  may  be  collaterally  impeached  for  want  of  jurisdiction,  694. 
so  for  fraud,  595. 

foreign  judgments  impeachable  for  want  of  jurisdiction  or  fraud,  596. 

judgments  of  conviction  may  be  impeached  collaterally  (see  Judgment), 
596  a. 
IMPERTINENT  ALLEGATIONS  need  not  be  proved,  189. 
IMPRESSIONS  OF  WITNESS,  when  admissible  as  evidence,  462. 
IMPRISONMENT,  may  be  proved  by  parol,  154,  166,  616. 

witness  may  be  asked  whether  he  has  not  been  in,  474. 

effect  of  on  confessions,  661. 
INDEMNITY,  when  taking  away  privilege  of  witness,  471. 
INDICATORY  EVIDENCE  (see  Presumptions). 
INDUCEMENT,  variance  as  to,  142. 

INDUCTION,  the  ordinary  process  of  reasoning  in  legal  procedure,  7. 
INFAMY,  when  disqualifying  witness,  368. 
INFANCY,  when  disqualification  of  witness,  866-8. 

how  far  affecting  responsibility  for  crime,  801 . 
INFANTICIDE,  proof  of  corpus  delicti  in,  827. 
INFERENCES  (see  Presumptions). 
INFIDELITY,  when  disqualifying  witness,  861. 
INFORMER,  not  an  accomplice,  440. 
INNOCENCE,  PRESUMPTION  OF. 

Defendant  to  have  the  benefit  of  reasonable  doubt,  718. 

presumption  applicable  to  matters  of  defence,  719. 

rule  only  operates  in  favor  of  defendant  as  to  guilt  charged,  719  a. 

extrinsic  defence  to  be  made  out  by  preponderance  of  proof,  720. 

when  there  is  doubt  as  to  major  offence  defendant  may  be  convicted  ofi 
minor,  721. 
INQUISITION  OF  LUNACY,  when  admissible,  599. 

does  not  necessarily  exclude  witness,  872. 
IN  REM  JUDGMENTS,  effects  of,  600. 

INSANE  WITNESS,  when  testimony  of  can  be  reproduced,  230. 
INSANITY,  burden  of  proof  as  to,  886-40. 

presumptions  as  to,  729. 

as  affecting  competency  of  witness,  870. 
INSOLVENCY,  inference  from,  821. 
INSPECTION  is  evidence  to  eye  and  touch,  811. 

is  valuable  as  cumulative  proof,  812. 

not  to  be  accepted  when  better  evidence  is  to  be  had,  818. 

instruments  may  be  tested  in  court,  314. 
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INSPECTION  OF  DOCUMENTS  BY  ORDER  OF  COURT. 

Rule  may  be  granted  to  compel  production  of  papers,  564. 

inspection  must  be  ordered,  but  not  surrender,  565. 

production  of  criminatory  document  will  not  be  compelled,  566. 

documents,  when  produced  for  inspection,  may  be  examined  by  inter- 
preters and  experts,  567. 
INSTRUMENT,  INFERENCES  FROM. 

Character  of  weapon,  734,  764. 

condition  of  weapon,  765. 

position  of  weapon,  766. 

condition  of  dress,  767. 

ownership  of  weapon,  768. 

wound,  769. 

marks  of  powder  on  person,  770. 

direction  of  wound,  771. 

skill  in  wound,  772. 

left-bandedness,  773. 

adaptation  of  instrument  to  wound,  774. 

number  of  wounds,  775. 

other  indications  on  injured  person,  776. 

blood-stains,  777. 

lindications  as  to  whether  marks  on  body  were  made  after  deaih,  780. 
whether  wounds  were  homicidal  or  suicidal,  781. 

'inferences  in  hanging,  782. 
in  drowning,  783. 
INSTRUMENT  OF  CRIME,  variance  as  to,  92. 

INSTRUMENT  OF  WRITING,  cannot  be  varied  by  parol  (see  Docu- 
ments), 620. 
INTENTION:  PRESUMPTION  OF. 

Probable  consequences  presumed  to  have  been  intended,  734. 

process  is  one  of  logic,  735. 

illustrations  of  rule,  786. 

Roman  law  to  the  same  effect,  737. 

malice  not  to  be  arbitrarily  inferred  from  killing,  738. 

nor  from  other  hurtful  act,  739. 

combination  of  other  intents  no  defence,  740. 

may  be  proved  by  other  crimes,  46. 
INTENTS,  enough  to  prove  one  of  several,  186. 
INTOXICATED  WITNESSES  may  be  excluded,  384  a. 
INTOXICATION,  effect  of  in  invaUdating  a  confession,  675. 

inferences  from,  730. 
INTERPRETATION  is  not  hearsay,  224. 
INTERPRETER,  practice  as  to,  449. 

INVIOLABILITY  OF  PRIVILEGE  (see  Privileoe),  496  et  seq. 
ISSUE,  evidence  must  be  limited  to,  SO. 

JEALOUSY,  inferences  from,  784. 
JEW,  mode  of  swearing,  854. 
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JOURNALS  OF  CONGRESS,  when  evidence,  624. 
JOURNALS  OF  COURTS,  when  evidence,  604. 
JOURNALS  OF  LEGISLATURES,  when  evidence,  524. 
JUDGES,  consultations  of  privileged,  509. 
proceedings  of  presumed  regular,  829. 
JUDGMENTS  AND  JUDICIAL  RECORDS. 
Binding  Effect  of  Judgments, 
Judgment  on  same  subject  matter  binds,  570. 
parties  must  be  the  same,  570  a. 

jurisdiction  a  prerequisite  of  admissibility  of  former  proceedings,  571. 
preliminary  proceedings  no  bar,  572. 
nor  is  a  nolle  prosequi,  or  dismissal,  or  ignoramus,  578. 
verdict  of  acquittal  without  judgment  a  bar,  otherwise  with  conviction, 

674. 
criminal  prosecutions  not  barred  by  civil  suits,  676. 
military  courts  may  make  final  rulings,  576. 
judgment  on  nolo  contendere  estops,  677. 
offences  must  be  identical,  678. 
when  evidence  in  second  case  is  enough  to  have  secured  judgment  in 

first,  then  first  judgment  estops,  579. 
when  the  same  act  has  two  indictable  aspects,  conviction  of  the  one  bars 

the  other,  680» 
illustrations  in  liquor  cases,  681. 

prior  acquittal  on  ground  of  misnomer  inadmissible,  582. 
and  so  of  prior  acquittal  from  variance,  583. 
prior  prosecution  of  minor  offence  enclosed  in  major  is  admissible  in  a 

subsequent  trial  of  major,  584. 
otherwise  when  there  could  be  no  conviction  on  first  trial  of  major  offence, 

685. 
in  prosecution  for  minor  offence,  it  is  admissible  to  put  in  evidence  for- 
mer prosecution  of  case  containing  major  and  minor,  586. 
when  two  persons  are  simultaneously  killed  by  one  blow,  a  prosecution 

for  killing  one  is  not  barred  by  a  prosecution  for  killing  the  other, 

687. 
on  a  trial  for  stealing  the  goods  of  A.j  a  former  prosecution  for  stealing 

the  goods  of  B.  is  not  a  bar,  588. 
*'  simultaneous"  does  not  mean  coincidence  in  a  point  of  time,  589. 
in  battery,  prosecution  for  prior  simultaneous  battery  of  another  is  a  bar, 

690. 
judgment  on  successive  offences  not  exhaustive,  591. 
autrefois  acquit  must  be  specially  pleaded,  592. 
parol  evidence  admissible  to  identify  or  distinguish,  593. 
When  Judgment  may  be  impeached. 
Judgment  may  be  collaterally  impeached  for  want  of  jurisdiction,  694. 

so  for  fraud,  595. 
foreign  judgments  impeachable  for  want  of  jurisdiction  or  fraud,  596. 
judgments  of  conviction  may  be  impeached  collaterally,  596  a. 
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JUDGMENTS  AND  JUDICIAL  RECORDS  —  (conHnued). 
Adminutratian,  Probate^  and  Inquisition. 

Letters  of  administration  not  conclusive  proof  of  death  or  other  recitals, 

597. 
probate  of  will  not  condasive  as  to  strangers,  but  otherwise  as  to  parties, 

598. 
inquisition  of  lunacy  only  primd  facie  proof,  599. 
Judgments  in  rem. 

Effect  of  judgments  in  rem  in  criminal  cases,  600. 
Judgments  mewed  Evidentially. 
Proof  of  prior  convictions  when  aggravated  sentence  is  sought,  601. 
conviction  of  principal  evidence  against  accessary,  602. 
judgments  to  establish  other  facts,  602  a. 
to  prove  judgment  as  such,  record  must  be  complete,  603. 
minutes  of  court  admissible  to  prove  action  of  court,  604. 
docket  entries  not  admissible  when  full  record  can  be  had,  605. 
rule  relaxed  as  to  ancient  records,  606. 

for  evidential  purposes  portions  of  record  may  be  admitted,  607. 
but  such  portions  must  be  complete,  608. 
verdict  inadmissible  without  record,  609. 
parts  of  ancient  records  may  be  received,  610. 

officers'  returns  admissible,  611. 
return  of  nulla  bona  admissible  to  prove  insolvency,  612. 
Records  as  Admissions. 
Record  may  be  received  when  involving  admission  of  party  against  whom 

it  is  offered,  613. 
a  party  may  be  bound  by  his  admissions  of  record,  614. 
pleadings  may  be  received  as  admissions,  615. 
a  demurrer  may  be  an  admission,  616. 

certificate  of  clerk  admissible  to  prove  facts  within  range  of  his  duty, 
617. 
JUDICIAL  CONFESSIONS. 

Confessions  by  plea  conclusive,  638. 
so  of  pleas  in  abatement,  689. 

in  pleading  that  which  is  not  disputed  is  admitted,  640. 
pleadings  in  other  cases  may  be  admissions,  641. 
JUDICIAL  NOTICE,  when  taken,  808. 
JUDICIAL  PROCEEDINGS,  presumed  to  be  regular,  880. 
*•  JUNIOR,"  when  term  is  to  be  proved,  100. 
JURISDICTION,  variance  as  to  proof  of,  107. 
JURORS,  consultations  of  privileged,  370,  871. 

when  witnesses,  511. 
JURY,  when  to  view  premises,  312. 

when  to  inspect  instruments  of  crime,  311. 

KNOWLEDGE,  when  inferable  from  reputation,  254,  257. 
when  inferable  from  act,  391,  734  et  seq. 
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KNOWLEDGE,  PRESUMPTIONS  OF. 
Of  Knotdedge  of  Law* 

Such  knowledge  always  preflumed,  72S. 
ignorance  admissible  to  disprove  malice,  724. 
Of  knowledge  offact^  725. 

LARCENY,  divisibility  of  articles  in,  1S2. 

proof  of  venue  in,  111. 

variance  as  to  writing  stolen,  116. 

proof  of  from  possession  of  stolen  goods,  758. 
"  LAW,*'  ambiguity  of  term,  716. 

knowledge  of,  presumption  of,  728. 
LAWS,  physical  and  social,  constancy  of  inferred,  824-26. 
LAWYER,  may  be  witness  for  his  client,  385. 

communications  with  privileged  (see  Privileged  Communications), 
496  et  seq. 
LEADING  QUESTIONS,  practice  as  to,  454  a. 
LEFT-HANDEDNESS,  inference  from,  773. 
LEGISLATIVE  JOURNALS,  when  evidence,  524. 
LEGISLATIVE  PROCEEDINGS,  presumed  to  be  regular,  831. 

when  privileged,  514. 
LEGISLATURE,  acts  of,  may  be  proved  by  parol,  163. 
LEGITIMACY,  presumptions  as  to,  828. 

proof  of  marriage  in  questions  of,  171. 
LETTER,  in  party's  possession,  how  far  evidence  against  him,  682. 
LETTERS,  when  admissions,  644. 

delivery  to  be  inferred  from  mailing,  837. 
and  at  usual  period,  838. 

ipo»trm?LT\i  primcL  facie  proof,  839. 

presumption  from  ordinary  habits  of  forwarding,  840. 

letters  in  answer  to  one  mailed  presumed  to  be  genuine,  841. 
but  not  so  as  to  telegrams,  842. 

presumption  from  habits  of  forwarding  letters,  843. 

illegal,  venue  in,  118. 
LIABILITY  TO  ATTACK,  inferences  from,  784. 
LIBEL,  proof  of  intent  in,  52. 

presumption  as  to  intent  in,  789. 

variance  as  to  writing,  114. 
LICENSE,  variance  as  to,  128. 

party  claiming  must  prove,  332,  342. 
LIFE,  love  of,  when  presumed,  726. 

inference  of  continuance  of,  809. 
LIKENESS,  when  determinable  by  inspection,  312. 

by  photographs  and  pictures,  544,  805. 
LIMITATIONS,  STATUTE  OF,  proof  of  offence  covered  by,  105. 
LOCALITY,  variance  as  to,  109. 
LOGIC,  effect  of  in  determining  relevancy,  25. 

the  basis  of  presumptions  of  fact,  710  et  seq.^ 
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LOSS  OF  DOCUMENT,  how  to  be  shown,  119. 
LOSS  OF  SHIP,  when  inferred,  815. 
LOST  DOCUMENTS. 

Lost  or  destroyed  documents  may  be  proved  by  parol,  118,  199. 

so  of  papers  out  of  power  of  party  to  produce,  200. 

accidental  destruction  of  paper  does  not  forfeit  this  right,  201. 

abstracts  and  summaries  when  receivable,  208. 

so  as  to  records,  204. 

witness  of  lost  document  must  be  sufficiently  acquainted  with  original, 
205. 

court  must  be  satisfied  that  original  is  non-producible  and  would  be  eTi- 
dence  if  produced,  206. 

loss  may  be  inferentially  proved,  207. 

or  by  admission  of  opponent,  208. 

probable  custodian  must  be  inquired  of,  209. 

search  in  proper  places  must  be  proved,  210. 

third  person  in  whose  hands  is  document  must  be  subpoenaed  to  prodaoe, 
211. 
LOVE  OF  LIFE,  when  inferred,  726. 
LUNACY,  burden  of  proof  as  to,  386-40. 

inferences  as  to,  729. 

inquisitions  of,  when  evidence,  599. 

when  excluding  witness,  870. 

MACHINISTS,  admissible  as  experts,  413. 
MAJOR  AND  MINOR  OFFENCE,  when  divisible,  144. 
MAJOR  OFFENCE,  effect  of  judgment  on  as  bar,  586. 
MALICE,  inference  of,  788. 

proof  of,  34  et  seq.,  784-^. 
MAPS,  when  admissible  as  evidence,  537. 
MARITAL  HOMICIDES,  distinctive  inferences  in,  785. 
MARKS  on  things  non-producible,  when  admissible,  167  et  seq. 
MARRIAGE. 

By  private  international  law  marriage  may  be  proved  by  pan>l,  1 70. 

in  charges  of  penal  marriage  strict  proof  is  required,  171. 

in  such  cases  foreign  marriage  not  proved  by  uncorroborated  confession, 
172. 

witness  present  may  prove  marriage,  173. 

foreign  certificate  must  be  duly  proved,  1 73  a. 

how  far  provable  by  reputation,  246. 

presumptions  as  to  regularity  of,  827. 

may  be  proved  collaterally  by  husband  or  wife,  395. 
MARRIAGE  REGISTERS,  when  admissible,  630. 
MATERIALITY,  variance  as  to  (see  Variance),  91  et  seq. 

tests  of  (see  Relevancy),  23  et  seq, 
MEANS  OF  EFFECTING  CRIME,  variance  as  to^  91. 
MECHANICS,  when  experts  (see  Experts),  414. 
MEDICAL  ATTENDANT,  when  privileged  as  witness,  51S. 
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MEDICAL  WITNESSES,  when  experts  (see  Experts),  412.  '    ' 

MEMORY,  defects  of  as  affecting  credibility,  378. 

of  witness,  may  be  refreshed,  261  a,  454  a. 

may  be  prompted,  454  a. 
MENTAL  CONDITION,  when  inferable  from  hearsay,  267. 

may  be  proved  by  party's  own  statement,  272. 
MENTAL  DISEASE,  may  be  proved  by  expert,  417. 
MICROSCOPISTS  admissible  as  experts,  413-5,  848. 
MIDDLE  NAME,  when  to  be  proved,  99. 
MILITARY  COURTS,  effect  of  records  of,  576. 
MIND,  condition  of,  may  be  proved  by  party's  oim  statement,  272. 
MINOR  OFFENCE,  defendant  may  be  convicted  of,  130,  144. 

effect  of  judgment  on  as  a  bar,  584. 
MONEY,  variance  as  to  proof  of,  116  a,  122. 
MONUMENTS,  may  be  proved  by  parol,  168. 
MOTIVE,  witness  may  be  examined  as  to,  476. 

inferences  as  to,  784  et  seq.y  784.  -^ 

MURDER  (see  Homicide). 
MUTABILITY,  presumptions  as  to,  816. 

NAMES  OF  PERSONS. 

Such  names  must  be  proved  as  averred,  94. 

enough  if  indictment  gives  name  in  popular  use,  95. 

sufficient  if  name  be  idem  sonans,  96. 

variance  between  **  known  "  and  *'  unknown  "  may  be  fatal,  97. 

cUias  dictus  allows  alternative  proof,  98. 

middle  name  when  distinctive  must  be  proved,  99. 

variance  between  "Junior"  and  **  Senior,"  100. 

variance  as  to  description  is  fatal,  101. 

proof  of  acts  by  agent  will  sustain  averment  of  acts  by  principal,  102. 

corporation  name  must  be  proved,  though  charter  need  not  be  produced, 
102  a. 

presumption  of  identity  from,  802. 
NAMES  OF  THINGS  (see  Variance). 
NARRATION,  capacity  for,  how  affecting  credibility,  373. 
NARRATIVES,  not  part  of  res  gestae^  270. 
NATURE,  constancy  of  inferred,  823  et  seq, 
NECESSITY,  burden  of  proof  as  to,  835. 
NEGATIVE  AVERMENTS. 

Burden  on  defendant  to  prove  matter  peculiarly  in  his  own  knowledge, 
128. 
NEGATIVE  TESTIMONY,  value  of,  382. 
NEGATIVES  are  susceptible  of  proof,  321. 
NEGLIGENCE,  burden  as  to  proof  of,  323. 

cumulative  proof  of,  54. 

when  inferred  from  ignorance,  725. 
NEWSPAPERS,  when  admissible  as  evidence,  541. 
NOISES,  mode  of  proving,  459. 
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NOLLE  PROSEQUI,  no  bar,  578. 
NOLO  CONTENDERE,  effect  of  plea  of,  677. 
NOTARIES,  entries  by,  when  admissible,  253. 
NOTARY,  certificates  of,  admissible,  197. 
NOTICE,  JUDICIAL,  808. 

when  inferable  from  reputation,  254. 
NOTICE  TO  PRODUCE  DOCUMENT,  practice  as  to,  212-5. 
NOTORIETY,  proyable  by  reputation,  261. 

what  constitutes,  808. 
NUISANCES,  estoppel  as  to,  591. 

not  proTable  by  reputation,  260. 
NULLA  BONA,  return  of,  when  admissible,  612. 
NUMBER,  Tariance  as  to,  128-5. 
NUMBER  OF  WITNESSES. 

In  treason  two  witnesses  are  required,  886. 

rule  in  perjury,  887. 
in  bastardy,  888. 
in  divorce  cases,  889. 

preponderance  by,  888. 

inferences  from  preponderance  as  to,  388. 

OATH  AND  ITS  INCIDENTS. 

Oath  is  an  appeal  to  a  higher  sanction,  358. 

witness  is  to  be  sworn  by  the  form  he  deems  most  obligatory,  854. 

affirmation  may  be  substituted  for  oath,  855. 
OBSERVATION,  defects  in,  how  affecting  credibility,  873. 
OCCUPANCY,  inferences  as  to,  818. 
OFFICE  COPIES,  when  admissible,  184. 
OFFICER,  due  appointment  of  presumed,  164,  833. 

regularity  of  acts  of  presumed,  885. 
OFFICERS,  deceased,  notes  by,  when  admissible,  252. 
OFFICERS'  RETURNS,  when  admissible  as  evidence,  611. 
OFFICIAL  RECORDS,  when  admissible  in  evidence,  526. 
OLD  GRUDGE,  inferences  from,  784. 
OPINION,  not  ordinarily  admissible,  225,  455-8. 

otherwise  as  to  experts,  403  et  seq. 
OPINION  OF  EXPERT,  to  be  jealously  criticised,  419-20. 
ORAL  EVIDENCE,  must  be  at  first  hand  (see  Hearsay),  220  et  seq. 
"  ORDER,"  variance  as  to  proof  of,  116  a. 
OWNERSHIP,  variance  as  to,  94,  140. 

continuance  of,  when  inferred,  818. 

PARDON,  cannot  be  proved  by  parol,  158. 

when  restoring  competency,  365. 

effect  of  in  destroying  privilege  of  witness,  471. 
PARENT,  cannot  be  examined  as  to  legitimacy  of  child,  518. 
PAROL  EVIDENCE,  may  identify  or  distinguish  records,  593. 

inadmissible  to  vary  documents,  620. 
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PAROL  PROOF  OF  DOCUMENTS  is  inadmisBible,  152. 

record  facts  cannot  be  proved  hy  parol,  158. 

otherwise  as  to  incidents  collateral  to  records,  154. 

of  administrative  records  parol  evidence  is  inadmissible,  155. 

parol  evidence  not  admissible  on  cross-examination,  156. 

statutory  designation  of  writings  not  necessarily  exclusive,  157. 

primary  means  immediate,  158. 

general  test  is  not  authority  but  immediateness,  159. 

no  primary  testimony  is  rejected  because  of  faintness,  160. 

written  secondary*  evidence  inadmissible,  161. 

of  telegrams  original  must  be  produced,  162. 
Exceptions  to  Rule, 

Rule  does  not  apply  where  parol  evidence  is  as  primary  as  written,  168. 

public  officers'  commissions  need  not  be  produced,  164. 

nor  charters  of  acting  corporations,  164  a. 

so  where  the  party  charged  admits  the  contents  of  the  document,  165. 

summaries  of  voluminous  documents  can  be  received,  166. 

so  of  parol  evidence  of  things  fleeting  and  unproducible,  167. 

so  of  documents  which  cannot  be  brought  into  court,  168. 

statute  may  require  marriage  to  be  proved  by  record,  169. 

by  private  international  law  marriage  may  be  proved  by  parol,  1 70. 

in  charges  of  penal  marriage  strict  proof  is  required,  171. 

in  such  cases  foreign  marriage  not  proved  by  uncorroborated  confession, 
172. 

witness  present  may  prove  marriage,  178. 

foreign  certificate  must  be  duly  proved,  178  a. 
Different  Kind  of  Copies. 

Secondary  evidence  of  documents  admits  of  degrees,  1 74. 

photographic  copies  are  secondary,  175. 

all  printed  impressions  are  of  same  grade,  1 76. 

press  copies  are  secondary,  177. 

examined  copies  must  be  compared,  178. 

exemplifications  made  admissible  by  statute,  1 79. 

statute  does  not  exclude  other  proofs,  181. 

only  extends  to  court  of  record,  182. 

statute  must  be  strictly  followed,  188. 

office  copy  admitted  when  authorized  bylaw,  184. 

original  records  receivable  in  same  court,  185. 

office  copies  admissible  in  same  State,  186. 

so  of  copies  of  records  generally,  187. 

seal  of  court  essential  to  copy,  1 88. 

of  deeds,  r^stry  is  admissible,  189. 

ancient  registries  admbsible  without  proof,  190. 

certified  copy  of  official  registry  receivable,  191. 

exemplification  of  recorded  deeds  admissible,  192. 

in  such  case  subscribing  witness  need  not  be  called,  1 93. 

when  deeds  are  recorded  in  other  States  exemplifications  must  be  under 
act  of  Congress,  194. 
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PAROL  PROOF  OF  DOCUMENTS  --(continued). 

certificatefl  inadmissible  bj  common  law;  otherwise  bjr  statute,  195. 

certificates  cannot  bind  as  to  facts  out  of  record,  196. 

notaries'  certificates  admissible,  197. 

copies  of  public  documents  receivable,  198. 
Secondary  Evidence  may  he  received  when  Primary  is  unproducibie. 

Lost  or  destroyed  documents  may  be  proved  by  parol,  199. 

80  of  papers  out  of  power  of  party  to  produce,  200. 

accidental  destruction  of  paper  does  not  forfeit  this  right)  201. 

copies  of  copies  inadmissible,  202. 

abstracts  and  summaries  when  receivable,  20S. 

so  as  to  records,  204. 

witness  of  lost  document  must  be  sufficiently  acquainted  with  original, 
205. 

court  must  be  satisfied  that  original  is  non-producible  and  would  be  evi- 
dence if  produced,  206. 

loss  may  be  inferentially  proved,  207. 

or  by  admission  of  opponent,  208. 

probable  custodian  must  be  inquired  of,  209. 

search  in  proper  places  must  be  proved,  210. 

third  person  in  whose  hands  is  document  must  be  subpoenaed  to  produce, 
211. 
So  when  Document  is  in  Hands  of  Opposite  Party. 

Notice  to  produce  is  necessary  when  document  ib  in  hands  of  opposite 
party,  212. 

after  refusal  secondary  evidence  can  be  given,  218. 

notice  must  be  timely,  214. 

notice  to  produce  does  not  make  a  paper  evidence,  215. 

notice  not  necessary  for  document   on  which  prosecution  is  brought, 
216. 

nor  of  notice  to  produce,  21 7. 

collateral  facts  as  to  instrument  may  be  proved  without  notice,  218. 
PART  OF  DOCUMENT  cannot  be  usually  admitted  alone,  521. 
PARTISANSHIP,  effect  of  on  testimony,  87S. 
PARTY,  statement  by  of  his  injuries  when  admissible,  271. 

when  a  witness,  and  under  what  limitations,  427  et  seq. 
PENCIL  WRITING  may  constitute  a  document,  520. 
PERJURY,  dates  in  must  be  truly  proved,  103  a. 

number  of  witnesses  required  in,  987. 

record  of  former  suit  admissible  in,  602  a. 

only  one  assignment  need  be  proved,  181. 
PERSONAL  PROPERTY,  how  to  be  proved,  121. 

Inferences  as  to  continuance  of,  818. 
PERSONS,  names  of,  how  to  be  proved,  94  et  seq. 
PHOTOGRAPHERS,  admissible  as  experts,  415. 
PHOTOGRAPHIC  COPIES  are  secondary,  175. 
PHOTOGRAPHS,  when  admissible  in  evidence,  544. 

inferences  from,  805. 
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PHYSICIANS,  when  privile^d  as  witnesses,  516. 

when  experts  (see  Experts),  412, 
PICTURES,  when  admissible  in  evidence,  544. 
PLACE  must  be  proved  within  jurisdiction  of  court,  107. 

proof  may  be  inferential,  108. 

when  place  is  descriptive  variance  is  fatal,  109. 

venue  in  homicides,  110. 

venue  in  larceny,  conspiracy,  and  treason,  111. 

venue  as  to  extra-territorial  principal,  112. 

venue  in  cases  of  illegal  letters  and  challenges,  113. 
FLANS,  when  admissible  in  evidence,  545. 
PLEA  OF  GUILTY,  when  an  estoppel,  615. 
PLEADINGS,  when  admissible  as  admissions,  615,  641. 
POISONING,  cumulative  cases  of|  when  admissible,  87,  50. 

inferences  in,  787. 

exact  demonstration  not  required,  787. 

body  must  be  identified,  788. 

possession  of  poison  by  defendant,  789. 

position  of  deceased,  790. 

conduct  of  suspected  parties,  791. 

duration  of  working  of  poison,  792. 
sickness,  793. 

inference  of  malice,  87,  50,  794. 
POLICE  SECRETS,  when  privileged,  615. 
POLITICAL  SECRETS,  when  privileged,  518. 
POLYGAMY,  proof  of  marriage  in,  171. 
POST-MARK,  inferences  from,  889. 
POST-MORTEM  EXAMINATIONS,  cautions  as  to,  412. 

inferences  as  to,  769,  776,  788. 
POWDER  ON  PERSON,  inferences  from,  770. 

force  of  as  modifying  wound,  771. 
PREGNANCY,  when  determinable  by  inspection,  317. 
PREJUDICE  OF  WITNESS,  eflfect  of  circumstances  in  producing,  19. 

how  affecting  credibility,  878,  876. 
PREMEDITATION,  inference  of,  787  et  seq. 

inferable  from  facts,  46. 
PREPARATIONS,  inference  from,  758. 
PREPONDERANCE  OF  WITNESSES,  weight  of,  388. 

Pjresident  of  U.  S.  privileged  as  witness,  518. 
proclamations  of,  when  evidence,  518. 
PRESS  COPIES  are  secondary,  176. 
PRESUMPTIONS. 
General  Considerations, 

A  presumption  of  law  is  a  postulate;  a  presumption  of  fact  is  an  argument 

from  a  fact  to  a  fact,  707. 
prevalent  classification  of  presumptions,  708. 
presumptions  of  law  unknown  to  classical  Romans,  709. 
such  distinctions  of  scholastic  origin,  710. 
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PRESUMPTIONS  —  (continued). 

gradual  reduction  of  irrebuttable  presumptioDS,  711. 
in  modem  Roman  law  thejare  denied,  712. 
in  our  own  law  they  are  unnecessary,  71 S. 

presumptions  of  law  as  distinguishable  from  presumptions  of  fact,  714. 
presumptions  of  fact  may  by  statute  be  made  presnmpdons  of  law,  715. 
fallacy  arising  from  ambiguity  of  terms  **  law,"  **  legal,"  and  "  presump- 
tion,'* 716. 
Psychological  Pre8unq>tion8,  717. 
Of  innocence  —  defendant  to  have  the   benefit  of    reasonable   doubt, 

718. 
presumption  applicable  to  matters  of  defence,  719. 
rule  operates  only  in  favor  of  defendant  as  to  guilt  charged,  719  a. 
extrinsic  defence  to  be  made  out  by  preponderance  of  proof,  720. 
when  there  is  doubt  as  to  major  offence  defendant  may  be  convicted  of 

minor,  721. 
inference  to  be  from  all  the  facts,  722. 

Of  knowledge  of  law  —  such  knowledge  always  presumed,  723. 
ignorance  admissible  to  disprove  malice,  724. 
Of  knowledge  of  fact ,  725. 
Of  love  of  life,  726. 
Of  good  faith,  727. 

a  genuine  document  is  presumed  to  be  true,  728. 
sanity  is  presumed  until  the  contrary  appear,  729. 
insanity  once  established  is  presumed  to  continue,  730. 

to  be  inferred  from  facts,  731. 
prudence  in  avoiding  danger  presumed,  732. 
supremacy  of  husband  is  presumed,  783. 
Of  inUnt,  734. 

probable  consequences  presumed  to  have  been  intended,  734. 
process  is  one  of  logic,  735. 
illustrations  of  rule,  736. 
Roman  law  to  the  same  effect,  737. 
malice  not  to  be  arbitrarily  inferred  from  killing,  788. 
nor  from  other  hurtful  act,  739. 
combination  of  other  intents  no  defence,  740. 
Against  spoliator,  741. 
Forgery  of  evidence  for  self-exculpation,  742. 
not  conclusive  of  guilt,  743. 
presumption  varies  with  case,  744. 
with  intent  of  injuring  others,  745. 
by  force,  746. 

for  speculative  or  moral  end,  747. 
suppression  or  destruction  of  evidence,  748. 
holding  back  evidence,  749. 
Attempts  at  escape,  750. 
Inference  from  attempt  to  evade  justice,  750. 
prevarication  and  embarrassment  may  be  proved,  751. 
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PRESUMPTIONS  —  (continued). 

evidence  to  explain  flight  admissible,  762. 
Antecedent  preparations  and  prior  attempts^  753. 
Such  proof  admissible  for  prosecution,  753. 
acts  to  ward  off  suspicion,  754. 
such  proof  is  open  to  rebuttal,  755. 
defendants  declarations  of  intent  and  threats  admissible  for  prosecution, 

756. 
deceased^s  threats  admissible  for  defence,  757. 

possession  of  stolen  goods  or  of  other  fruits  of  crime  is  an  inference  of 
guilt,  758. 
possession  must  be  recent,  759. 
ear-marks  to  be  proved,  760. 
defendant's  explanation  to  be  considered,  761. 
similar  inferences  in  embezzlement  and  murder,  762. 
in  burglary,  763. 
Inferences  from  Mechanism  of  Crime. 
Inference  from  instrument  used,  764. 
condition  of  weapon,  765. 
position  of  weapon,  766. 
condition  of  dress,  767. 
ownership  of  weapon,  768. 
wound,  769. 

marks  of  powder  on  person,  770. 
direction  of  wound,  771. 
skill  in  wound,  772. 
left-handedness,  773. 
adaptation  of  instrument  to  wound,  774. 
number  of  wounds,  775. 
Other  indications  on  injured  person,  776. 
blood-stains,  777. 
such  stains  cannot  be  determined  to  be  human  beyond  reasonable 

doubt,  777  a. 
collateral  inferences,  778. 
things  adhering  to  weapon,  779. 
indications  as  to  whether  marks  on  body  were  made  after  death,  780. 

whether  wounds  were  homicidal  or  suicidal,  781. 
inferences  in  hanging,  782. 
in  drowning,  783. 
Inferences  from  Liability  to  Attack^  784. 
Rapacity,  old  grudge,  jealousy,  784. 
Distinctive  Inferences  in  Marital  Homicides,  785. 
Adultery,  785. 
old  quarrels,  786. 
Distinctive  Inferences  in  Poisoning. 

£xact  demonstration  not  required,  787. 
body  most  be  identified,  788. 
possession  of  poison  by  defendant,  789. 
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PRESUMPTIONS  —  (corUinued), 
poritioQ  of  deceased,  790. 
conduct  of  suspected  parties,  791. 
duration  of  working  of  poison,  792. 

sickness,  798. 
inference  of  malice,  794. 
Inferences  from  Extrinsic  Indicatory  Proofs  794. 
Inference  from  footprints  and  other  marks  on  soil,  796. 
scene  of  guilt  and  view  by  jury,  797. 
similar  inferences  in  other  cases,  798. 
inferences  from  inculpatory  instruments,  799. 
Physical  Presumptions, 

0/ incompetency  through  infancy^  800. 

Infants  incapable  of  matrimony,  800. 
and  of  crime,  801. 
0/ identity,  802. 
Identity  inferable  from  name,  802. 

from  continuousness  of  appearance  and  voice,  808. 

cautions  in  applying  this  inference  to  deceased  persons,  804. 

inference  from  photographs,  805. 

identification  dependent  upon  opportunities  of  observation  and  accu- 
racy of  narration,  806. 

comparative  weight  of  opinions,  807. 

witness's  memory  may  be  tested,  808. 
0/ death,  809. 

From  lapse  of  years,  809. 

continuance  of  life  presumed,  810. 

period  of  death  to  be  inferred  from  facts  of  case,  811. 

fact  of  death  presumed  from  other  facts,  812. 

letters  testamentary  not  collateral  proof,  818. 

of  death  without  issue,  814. 
Of  loss  of  ship  from  lapse  of  time,  815. 
Presumptions  of  Uniformity  and  Continuance,  816. 
Burden  on  party  seeking  to  prove  change  in  existing  conditions,  816. 

residence,  817. 

occupancy,  818.      * 

habit,  819. 

coverture,  820. 

solvency,  821. 
Foreign  law  is  presumed  to  be  the  same  as  as  our  own,  822. 
Constancy  of  nature  presumed,  828. 

Of  physical  sequence,  824. 

Of  animal  habits,  825. 

Of  conduct  of  men  m  masses,  826. 
Presumptions  of  Regularity. 
Marriage  presumed  to  be  regular,  827. 
presumption  as  to  concubini^e,  827  a. 
legitimacy  as  a  rule  presumed,  828. 
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PRESUMPTIONS  —  (continued). 

Regularity  in  judicial  proceedings ^  829. 

In  error  necessary  facts  will  be  presumed,  880. 
legislative  proceedings,  881. 
Formalities  of  document  presumed^  882. 

Officer  and  agent  presumed  to  be  regularly  appointed,  838. 
regularity  imputed  to  persons  exercising  profession,  884. 
acts  of  public  officer  presumed  to  be  regular,  885. 
burden  on  party  assailing  public  officer,  886. 
due  authority  in  official  or  corporate  act  presumed,  886  a. 
Due  delivery  of  letters  presumed,  887. 

Delivery  to  be  inferred  from  mailing,  887. 

and  at  usual  period,  888. 
poat-maxk.  primd  facie  proof,  889. 
presumption  from  ordinary  habits  of  forwarding,  840. 
letters  in  answer  to  one  mailed  presumed  to  be  genuine,  841. 

but  not  so  as  to  telegrams,  842. 
presumption  from  habits  of  forwarding  letters,  848. 
Distinctive  Inferences  in  Forgery,  844. 
Opinion  of  alleged  writer  himself,  845. 
those  who  know  his  hand,  846. 
experts,  847. 
chemical  and  microscopic  tests,  848. 
circumjacent  tests,  849. 
falsity  of  contents,  850. 
proof  of  writing  by  third  party,  851. 
PREVARICATION,  inference  from,  761. 
PRIESTS,  when  communications  to  privileged,  507. 
PRIMARINESS,  when  essential  to  admissibility  (see  Pabol  Proof),  152* 

et  seq. 
PRINCIPAL,  when  act  of  agent  to  be  imputed  to,  112. 

conviction  of,  evidence  against  accessary,  602. 
PRINCIPAL'S  ACTS,  admissible  against  accessary,  708. 
PRIOR  ATTEMPTS,  inference  from,  758. 
PRIVILEGE  OF  WITNESSES,  as  to  crimination,  468. 

as  to  disgrace  (see  Examinatiox  of  Witnesses),  472. 
PRIVILEGED  COMMUNICATIONS. 

Lawyer  not  permitted  to  disclose  communications  of  client,  496i 

not  necessary  that  relationship  should  be  formally  instituted,  497.. 

nor  is  privilege  lost  by  termination  of  relationship,  498. 

client  cannot  be  compelled  to  disclose  communications  made  by  him  to 

his  lawyer,  499. 
privilege  must  be  claimed  in  order  to  be  applied,  and  may  be  waived, 

500. 
communications,  to  be  privileged,  must  be  made  to  party's  exclusive  ad- 
viser, 501. 
lawyer  not  privileged  as  to  information  received  by  him  extra-profession- 
ally,  502. 
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PRIVILEGED  COMMUNICATIONS  —  (candntutd), 

information  received  out  of  fcope  of  professional  dutjr  not  privil^ed, 
505. 

privilege  does  not  extend  to  communications  in  view  of  breaking  the  lav, 
504. 

communications  between  party  and  witnesses  privileged,  505. 

telegraphic  communications  not  privileged,  506. 

priests  not  privileged  at  common  law  as  to  confessional,  507. 

judges  cannot  be  compelled  to  disclose  grounds  of  judgment,  509. 

nor  jurors  as  to  their  deliberations,  510. 

juror  if  knowing  facts  must  testify  as  witness,  511. 

prosecuting  attorney  privileged  as  to  confidential  matter,  512. 

state  secrets  are  privileged,  518. 

and  consultations  of  legislature  and  executive,  514. 

police  secrets  privileged,  515. 

medical  attendants  not  privileged,  516. 

no  privilege  to  ties  of  blood  or  friendship,  517. 

parents  cannot  be  examined  as  to  access  in  cases  involving  legitimacy, 
518. 

communications  between  husband  and  wife  privileged,  398. 
PROBABILITY,  the  test  of  truth  in  legal  issues,  6. 
PROBABLE  CONSEQUENCES,  when  inferred  to  be  intended,  734. 
PROBABLE  EVIDENCE,  characteristics  of,  7. 
PROBATE,  proceedings  in,  when  relevant  and  admissible,  598. 
PROCESS,  when  an  admission,  642. 
PRODUCIi:,  notice  to,  practice  as  to,  118,  216. 
PROFESSIONAL  MEN,  inferences  as  to,  884. 
PROMISES,  when  invalidating  confessions,  646. 
PROMISSORY  NOTE,  variance  as  to  proof  of,  116  a. 
PROOF,  BURDEN  OF. 

Prevalent  theory  is  that  burden  of  proof  is  on  affirmative,  319. 

true  view  is  that  burden  is  on  party  undertaking  to  prove  a  point,  320. 

negatives  are  susceptible  of  proof,  321. 

burden  is  properly  on  actor,  322. 

party  who  sets  up  another's  tort  must  prove  it,  323. 

corpus  delicti  must  be  proved  by  prosecution,  324. 

distinction  between  burden  and  presumption  of  innocence,  330. 

burden  on  defendant  of  defences  purely  extrinsic,  331. 

so  of  licenses  and  autrefois  acquit,  832. 

alibi  not  an  extrinsic  defence,  333. 

otherwise  as  to  provocation,  334. 

necessity  must  be  substantively  proved,  335. 

discussion  as  to  insanity,  336. 

when  sanity  is  of  essence  it  must  be  proved  beyond  reasonable  doubt, 
340. 

burden  is  on  party  to  prove  what  it  is  his  duty  to  prove,  341. 

license  to  be  proved  by  party  to  whom  such  proof  is  essential,  342. 

burden  of  proving  formalities  is  on  him  to  whom  it  is  essential,  343. 
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PROOF,  BURDEN  0¥  ^  (continued). 

court  may  instruct  jury  that  a  presumption  of  fact  makes  a  prima  facie 
case,  344. 
PROOF  OF  DOCUMENTS. 

Document  must  be  proved  by  party  offering,  546. 

documents  over  thirty  years  old  prove  themselves,  547. 

ancient  documents  may  be  verified  by  experts,  548. 

handtoriting  may  be  proved  by  writer  himself,  or  by  his  admissions,  549. 

party  may  be  called  upon  to  write,  550. 

witness  of  signature  to  document,  550  a. 

seeing  a  person  write  qualifies  a  witness  to  speak  as  to  signature,  551. 

witness  familiar  with  another's  writing  may  prove  it,  552. 

burden  on  opposite  side  to  prove  witness  incompetent,  553. 

on  cross-examination  witness  may  be  tested  by  other  writings,  554. 

by  English  common  law,  comparison  of  hands  not  permitted,  555. 

exception  made  as  to  test  paper  already  in  evidence,  556. 

in  some  jurisdictions  comparison  is  admitted,  557. 

test  papers  made  for  purpose  inadmissible,  558. 

experts  admitted  to  test  writings,  559. 

photographers  in  such  cases  admissible  as  experts,  561. 

experts  may  be  cross-examined  as  to  skill,  562. 

their  testimony  to  be  closely  scrutinized,  563. 
PROOF  OF  GUILT. 

Must  be  beyond  reasonable  doubt,  1. 

proof  is  sufficient  reason  for  a  proposition,  2. 

evidence  is  proof  admitted  on  trial,  3. 

object  of  evidence  is  juridical  conviction,  4. 

analogy  the  means  of  juridical  proof,  5. 

conclusions  to  be  reached  by  a  cumulation  of  probabilities,  6. 

no  evidential  fact  can  be  demonstrated,  7. 

even  scientific  conclusions  cannot  be  demonstrated,  8. 

the  highest  expert  testimony  fails  in  this  respect,  9. 

fallacy  of  distinction  between  '*  direct''  and  "circumstantial "  evidence, 
10. 

all  evidence  is  circumstantial,  11. 

causation  always  an  inference,  12. 

and  so  of  identity  of  party  charged,  18. 

and  so  of  his  free  agency,  14. 

and  so  of  his  sanity,  15. 

and  so  of  his  intent,  16. 

witnesses  dependent  on  character  for  credibility,  1 7. 

perjury  always  possible,  18. 

prejudice  is  conditioned  by  circumstances,  19. 

reasoning  in  such  cases  to  be  logical,  20. 

juridical  value  of  hypothesis,  21. 
PROSECUTING  ATTORNEY,  when  privileged  as  witness,  512. 

when  communications  to  are  privileged,  513-515. 
PROSECUTOR,  competent  as  witness,  358,  392. 
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PROVOCATION,  burden  of  proof  as  to,  834. 
PRUDENCE,  cumalaftive  proof  of,  56. 

when  inferred,  732. 
PUBLIC  DOCUMENTS,  proTable  by  copies  or  abstracts,  166. 

when  admissible  as  evidence,  522. 

when  copies  receivable,  198. 
PUBLIC  INSTITUTIONS,  records  of,  when  admissible,  528. 
PUBLIC  MATTERS,  when  provable  by  reputation,  232. 
PUBLIC  OFFICERS,  commissions  need  not  be  proved,  164. 
PUBLIC  REGISTRY,  admissible  when  statutory,  526. 

so  of  records  of  public  corporations,  527. 

books  and  registries  kept  by  public  institutions  admissible,  528. 

log-book  admissible  under  act  of  Congress,  529. 

QUARRELS,  inferences  from,  784-6. 

RAPE,  declaration  of  prosecutrix  admissible  in,  278. 

«*  REASONABLE  DOUBT,"  characteristics  of,  1,  330  et  seq.,  718. 

RECEIVING  STOLEN  GOODS,  cumulative  proof  of,  44. 

inferences  from,  758. 
<*  RECENT,"  meaning  of  term,  759. 
RECORD  FACTS,  cannot  be  proved  by  admissions,  687. 
RECORDS  AS  ADMISSIONS. 

Record  may  be  received  when  involving  admission  of  party  against  whom 
it  is  offered,  613. 

a  party  may  be  bound  by  his  admissions  of  record,  614. 

pleadings  may  be  received  as  admissions,  615. 

a  demurrer  may  be  an  admission,  616. 

certificate  of  clerk  admissible  to  prove  facts  within  his  range,  61  7. 
RECORDS  AS  EVIDENCE. 

Proof  of  prior  convictions  when  aggravated  sentence  is  sought,  601. 

conviction  of  principal  evidence  against  accessary,  602. 

judgments  to  establish  other  facts,  602  a. 

to  prove  judgment  as  such,  record  must  be  complete,  608. 

minutes  of  court  admissible  to  prove  action  of  court,  604. 

docket  entries  not  admissible  when  full  record  can  be  had,  605. 

rule  relaxed  as  to  ancient  records,  606. 

for  evidential  purposes  portions  of  record  may  be  admitted,  607. 

but  such  portions  must  be  complete,  608. 

verdict  inadmissible  without  record,  609. 

parts  of  ancient  records  may  be  received,  610. 
officers  returns  admissible,  611. 

return  of  nulla  bona  admissible  to  prove  insolvency,  612. 

when  provable  by  exemplification  or  other  copy  (see  Copies),  17%  et 
seq, 

cannot  be  proved  by  parol,  but  otherwise  as  to  their  incidents,  158. 

to  be  admissible,  607. 

must  be  complete,  608. 
820 


INDEX. 

RECORDS  AS  EVIDENCE  —  C<?ow<»nutfrf). 

may  be  identified  or  distinguished  by  parol,  154,  593. 
when  impeachable,  594,  599  a, 
variance  in  settinc;  forth  is  fatal,  114,  115. 
RECORDS    AND    REGISTRIES    OF  BIRTH,  MARRIAGE,   AND 
DEATH. 
Registries  of  marriage  and  death  admissible  when  duly  kept,  530. 
BO  when  kept  by  deceased  persons  in  course  of  their  duties,  531. 
registry  only  proves  facts  which  it  was  the  duty  of  the  writer  to  record, 

532. 
entries  must  be  at  first  hand  and  prompt,  533. 
certificate  at  common  law  inadmissible,  584. 

and  so  of  copies,  535. 
family  records  admissible  to  prove  family  events,  536. 
REFEREE,  admissions  of,  697. 
REFRESHING  MEMORY,  right  of  witness  as  to,  203. 

for  this  purpose  hearsay  admissible,  261  a. 
REGISTRIES,  when  admissible  as  evidence,  189,  526,  530. 
REGISTRY  OF  DEED,  when  admissible,  189. 
REGULARITY,  PRESUMPTIONS  OF. 
Marriage  presumed  to  be  regular,  827. 
presumption  as  to  concubinage,  827  a. 
legitimacy  as  a  rule  presumed,  828. 
Regularity  in  judicial  proceedings,  829. 

in  error  necessary  facts  will  be  presumed,  830. 
legislative  proceedings,  831. 
Formalities  of  document  presumed,  832. 

officer  and  agent  presumed  to  be  regularly  appointed,  833. 
regularity  imputed  to  persons  exercising  profession,  834. 
acts  of  public  officer  presumed  to  be  regular,  835. 
burden  on  party  assailing  public  ofiicer,  836. 
due  authority  in  oflUcial  or  corporate  act  presumed,  836  a, 
post-office  regularity  presumed  (see  Letters),  837. 
RELATIONSHIP,  how  far  affecting  credibility  of  witness,  376. 

how  provable,  233,  236. 
RELATIVES,  declarations  of  admissible  to  prove  pedigree,  233. 
RELEVANCY  is  that  which  conduces  to  the  proof  of  a  pertinent  hypoth- 
esis, 23. 
whatever  so  conduces  is  relevant,  24. 
process  is  one  of  logic,  25. 

illustrated  by  questions  of  authenticity  of  documents,  26. 
80  by  questions  of  identity,  27. 

conditions  may  be  prior,  contemporaneous,  or  subsequent,  28. 
collateral  disconnected  facts  generally  irrelevant,  29. 
hence  collateral  crimes  are  inadmissible,  80. 
Exception  when  extraneous  crime  forms  part  of  res  gestae,  31. 
Exception  in  cases  of  system,  82. 

Illustrated  by  successive  blows,  33. 
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RELEVANCY—  (corUinued). 

hj  successive  forgeries,  84. 

by  successiTe  adulteries,  35. 

by  successive  firings,  S6. 

by  successive  poisonings,  37. 

by  subsequent  offences,  88. 
Exception  in  cases  where  guilty  knowledge  is  to  he  shown,  89. 

In  cases  of  guilty  knowledge  in  counterfeiting,  39. 

in  cases  of  guilty  knowledge  in  receiving  stolen  goods^  44. 

subsequent  offences  admissible  for  this  purpose,  45. 
Exception  in  eases  where  intention  is  disputed,  46. 
Exception  in  questions  of  identity,  47. 
Conditions  of  such  exceptions,  48. 
proof  of  prior  attempts  in  like  manner  admissiUe,  49. 
distinctive  rules  in  cases  of  poisoning,  50. 

in  cases  of  marital  homicide,  51 . 

in  cases  of  libel,  52. 

in  cases  of  fraud,  58. 

in  cases  of  negligence,  54. 

in  cases  of  good  faith,  55. 

in  cases  of  prudence  and  diligence,  56. 
Character  relevant  in  criminal  issues,  57. 
'^  Character"  is  convertible  with  reputation,  58. 
burden  on  party  assailing  character,  59. 

defendant  may  show  a  character  inconsistent  with  the  crime  chaiged,  60. 
prosecution  cannot  rebut  by  particular  facts,  61. 

no  presumption  to  be  drawn  from  non-production  of  such  evidence,  62. 
prosecution  cannot  rebut  by  showing  bad  character  subsequent  to  homicide, 

or  in  localities  where  defendant  had  not  lived,  68. 
prosecution  cannot  impeach  unless  defendant  puts  in  issue,  64. 
tendency  or  ability  to  commit  offence  inadmissible,  65. 
weight  to  be  attached  to  character,  66. 
bad  character  of  party  injured  generally  irrelevant,  68. 
but  in  cases  of  self-defence  relevant  to  prove  deceased's  ferocity,  strength, 
and  vindictiveness,  in  order  to  show  bona  fides  of  defendant's  belief 
that  he  was  in  extreme  danger,  69. 
England,  70. 
New  York,  71. 
New  Jersey,  72. 
Pennsylvania,  78. 
North  Carolina,  74. 

South  Carolina,  Georgia,  Alabama,  Kentucky,  Tennessee,  Mississippi,  75. 
Indiana,  76. 
Michigan,  77. 
Minnesota,  78. 
Iowa,  79. 

Missouri  and  Texas,  80. 
California,  81. 
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KELEVANCY—  (continued). 

inconclusiveness  of  the  cases  cited  to  the  contrary,  82. 

in  Massachusetts  such  evidence  is  held  inadmissible,  88. 

summary  of  the  law,  84. 
RELIGIOUS  BELIEF,  how  affecting  competency,  361. 

when  witness  may  be  asked  as  to,  475. 
BEPUTATION,  when  admissible  to  prove  matters  of  public  interest,  232. 

when  admissible  to  prove  matters  of  family  interest,  233. 

to  prove  pedigree,  283. 

to  prove  marriage,  234,  246. 

to  prove  death,  236,  245. 

when  used  as  convertible  with  character,  54,  et  seq. 
REPUTATION  OF  PARTY,  when  relevant  (see  Character),  54. 
REPUTATION  OF  WITNESS,  how  assailed,  486. 
REPUTATION,  WHEN  SUCH  IS  MATERIAL. 

Admissible  to  bring  home  knowledge  to  a  party,  254. 

but  inadmissible  to  prove  facts,  255. 

hearsay  is  admissible  when  hearsay  is  at  issue,  256. 

so  to  prove  condition  of  party's  mind,  257. 

value  so  provable,  258. 

and  so  as  to  character,  259. 

but  not  conclusions  of  law;  e.  g,  nuisance,  gaming-house,  barratry,  260. 

otherwise  when  notoriety  is  at  issue,  261. 
RES  GESTAE. 

Res  gestae  admissible  though  hearsay,  262. 

must  spring  immediately  from  act,  263. 

retrospective  narratives  not  part  of  res  gestae,  264. 

coincident  business  declarations  admissible,  265. 

what  is  done  or  exhibited  at  occurrence  may  be  proved,  266. 

test  of  secondariness  does  not  apply,  267. 

statements  in  preparation  of  crime  inadmissible,  268. 

declarations  inadmissible  to  explain  inadmissible  acts;  nor  are  declarations 

admissible  without  acts,  269. 
inadmissible  if  the  witness  himself  could  be  obtained,  270. 
when  defendant's  statements  are,  692. 
RESIDENCE,  presumption  as  to,  817. 
RES  INTER  ALIOS  ACTA,  inadmissible,  226,  595. 

when  judgment  is,  596  a, 
RETURNS  OF  OFFICERS,  when  admissible  as  evidence,  611. 

SACERDOTAL  COMMUNICATIONS,  when  privileged,  507. 
SANITY,  essential  as  an  ingredient  of  guilt,  15. 

burden  of  proof  as  to,  836^0. 

is  presumed  until  the  contrary  appear,  729. 

insanity  once  established  is  presumed  to  continue,  780. 
to  be  inferred  from  facts,  781. 

expert  testimony  as  to,  417. 
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SCENE  OF  GUILT,  inferences  from,  797. 

▼isit  to,  811  et  »eq.,  797. 
SCIENTER  may  be  shown  by  proof  of  independent  crimes,  39. 

in  cases  of  guilty  knowledge  in  counterfeiting,  39. 

in  cases  of  guilty  knowledge  in  receiring  stolen  goods,  44. 

snbseqaent  o£fences  admissible  for  this  purpose,  45. 

inferences  as  to,  725,  734. 
SCIENTIFIC  BOOKS,  when  admissible,  588. 
SCIENTIFIC  CONCLUSIONS,  when  demonstrable,  8. 
SCIENTIST  WITNESSES  (see  Experts),  408  etseq.,  41S. 
SEAL  OF  COURT,  when  essential  to  copy,  188. 
SEARCH,  character  of  required  to  prove  loss  of  documents,  210. 
SECONDARY  EVIDENCE  of  documents  is  inadmissible,  152. 

record  facts  cannot  be  proved  by  parol,  153. 

otherwise  as  to  incidents  coUateral  to  records,  154. 

of  administrative  records  parol  evidence  is  inadmissible,  155. 

parol  evidence  not  admissible  on  cross-examination,  156. 

statutory  designation  of  writings  not  necessarily  exclusive,  157. 

primary  means  immediate,  158. 

general  test  is  not  authority  but  immediateness,  159. 

no  primary  testimony  is  rejected  because  of  faintness,  160. 

written  secondary  evidence  inadmissible,  161. 

of  telegrams  original  must  be  produced,  162. 
Exceptions  to  Rule, 

Rule  does  not  apply  where  parol  evidence  is  as  primary  as  written,  163. 

public  officers'  commissions  need  not  be  produced,  164. 

nor  charters  of  acting  corporations,  164  a. 

so  where  the  party  charged  admits  the  contents  of  the  document,  165. 

summaries  of  voluminous  documents  can  be  received,  166. 

so  of  parol  evidence  of  things  fleeting  and  unproducible,  167. 

so  of  documents  which  cannot  be  brought  into  court,  168. 

statute  may  require  marriage  to  be  proved  by  record,  169. 

lost  documents  provable  by  parol,  199. 
So  when  Document  is  in  Hands  of  Opposite  Party. 

Notice  to  produce  is  necessary  when  document  is  in  hands  of  opposite 
party,  212. 

after  refusal  secondary  evidence  can  be  given,  213. 

notice  must  be  timely,  214. 

notice  to  produce  does  not  make  a  paper  evidence,  215. 

notice  not  necessary  for  document  on  which  prosecution  is  brought,  216. 
*  nor  of  notice  to  produce,  217. 

collateral  facts  as  to  instruments  may  be  proved  without  notice,  218. 
What  Copies  can  be  received,  174  et  seq. 
SECRETS  OF  STATE,  when  privileged,  515. 
SELF-CRIMINATION,  not  compelled,  463. 

SELF-DISSERVING  ADMISSIONS  of  deceased  persons,  where  admissi- 
ble, 248. 
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SELF-SERVING  .DECLARATIONS. 

Self-serving  declarations  inadmissible  for  defendant,  690. 

exception  as  to  res  gestae^  691. 

coincident  declarations  admissible  to  prove  authority,  692. 

and  so  as  to  state  of  party's  mind,  69S. 

weight  of  self-serving  declarations,  694. 
*«  SENIOR,"  when  to  be  proved,  100. 
SEPARATION  OF  WITNESSES,  when  required,  446. 
SHEEP,  variance  as  to  proof  of,  124. 
SHIFTING  OF  BURDEN,  error  as  to,  830. 
SHIP,  presumption  as  to  loss  of,  815. 
SHIPWRECK,  presumptions  from,  816. 
SHORT-HAND  WRITER,  official,  proof  by,  174. 
SICKNESS,  modes  of  proving,  271,  458  et  seq, 
SICK  WITNESS,  when  testimony  of  can  be  reproduced,  230. 
•*  SIMULTANEOUS,"  meaning  of,  584. 
SKILLED  WITNESSES  (see  Experts),  408  et  seq. 
SLEEP,  effect  of  in  invalidating  a  confession,  675. 
SOLVENCY,  inferences  as  to,  821. 

SPECIALIST,  when  entitled  to  testify  as  such  (see  Experts),  403  et  seq, 
SPOKEN  WORDS,  how  to  be  proved,  120  a. 

SPOLIATION,  presumptions  against  (see  Presumptions),  741  etseq. 
STATEMENT,  when  defendant  may  make  on  trial,  427. 
STATE  PAPERS,  when  admissible  evidence,  525. 
STATE'S  ATTORNEY,  when  privileged  as  a  witness,  512. 
STATE  SECRETS,  when  privileged,  513. 

STATUTES:    LEGISLATIVE   JOURNALS:    EXECUTIVE    DOCU- 
MENTS. 

Public  statutes  prove  their  recitals,  522. 

otherwise  as  to  private  statutes,  523. 

journals  of  legislature  proof  as  to  recited  facts,  524. 

so  of  executive  documents,  525. 
STENOGRAPHER,  official,  proof  by,  174. 
STOLEN  GOODS,  PRESUMPTION  FROM. 

Possession  of  stolen  goods  or  of  other  fruits  of  crime  is  an  inference  of 
guilt,  758. 

possession  must  be  recent,  759. 

ear-marks  to  be  proved,  760. 

defendant's  explanation  to  be  considered,  761. 

similar  inferences  in  embezzlement  and  murder,  762. 

in  burglary,  763. 

receiving,  proof  of,  44. 
SUBPCENA,  the  usual  mode  of  enforcing  attendance,  345. 

must  be  personally  served,  346. 
SUBSCRIBING  WITNESS,  when  calling  of  is  necessary,  193. 
SUBSEQUENT  OFFENCES,  when  relevant,  38,  45. 
SUCCESSIVE  OFFENCES,  effect  of  judgments  on,  591. 
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SUICIDE,  qaestions  as  to,  781. 

SUMMARIES  OF  DOCUMENTS,  when  admissible,  166. 

SUNDAY,  proof  of  ofTences  committed  on,  106. 

SUPPRESSION  OF  EVIDENCE,  inference  from,  741  etteq, 

SURGEONS,  when  experts  (see  Expbbts),  412. 

SURPLUSAGE. 

Unnecessary  words  can  be  rejected,  188. 

effect  of  videlicet,  141. 

afirgravation  an'd  inducement  may  be  discharged,  142. 

otherwise  when  allegation  is  essential,  148. 

differentia  between  major  and  minor  offence,  144. 

allegations  of  number  and  quantity  may  be  distributively  proved,  145. 

descriptive  averments  mast  be  proved,  146. 

otherwise  as  to  formal  language,  147. 

*' feloniously  "  may  be  so  rejected,  148. 
SURVEYORS,  admissible  as  experts,  414. 
SWEARING  WITNESS,  practice  as  to,  863. 
SYMPTOMS,  party's  explanation  of,  when  admissible,  271. 
SYSTEM  may  be  proved  by  prosecution  to  illustrate  intent,  32. 

illustrated  by  successive  blows,  33. 

by  successive  forgeries,  34. 

by  successive  adulteries,  35. 

by  successive  firings,  36. 

by  successive  poisonings,  87. 

by  subsequent  offences,  88. 

TAG  on  trunk,  may  be  proved  by  parol,  163. 

TAMPERING  WITH  EVIDENCE,  inference  from,  741  et  seq. 

TELEGRAMS  must  be  proved  by  original,  102. 

when  admissions,  645. 
TELEGRAPHIC  COMMUNICATIONS  not  privileged,  506. 
TENDENCY  to  commit  offence,  proof  of  inadmissible,  65. 
«'  TENOR,"  how  to  be  proved,  114. 
*'  TERROR,"  inferences  from,  751. 

TESTIMONY,  when  provable  against  a  party  as  an  admission,  668-8. 
THREATENING  LETTERS,  venue  as  to,  113. 
THREATS. 

Defendant's  declarations  of  intern  and  threats  admissible  for  prosecntion, 
756. 

deceased's  threats  admissible  for  defence,  757. 
THREATS  AND  PROMISES,  when  excluding  confessions  (see  Confes- 
sions), 646. 
THIRD  PARTIES,  statements  of  when  hearsay,  225. 
TIME. 

Time  proved  may  be  any  day  prior  to  finding,  103. 

exception  as  to  records  and  written  documents,  103  a. 

offences  of  other  dates  than  that  proved  excluded,  104. 

offence  shut  out  by  statute  of  limitations  cannot  be  proved,  105. 
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TIME  —  (continued.) 

time,  when  essence  of  offence,  must  be  proved,  106. 

as  giving  presumption  of  death,  809. 

as  limiting  res  gestae,  262. 
TOMB-STONES,  may  be  described  by  parol,  168. 
TORTS,  burden  as  to  proof  of,  828. 
TOWN-MEETING,  records  of,  when  evidence,  626. 
TRANSLATION,  variance  as  to,  114. 
TREASON,  number  of  witnesses  required  in,  886. 

proof  of  venue  in,  111. 
TRUTH  OF  DOCUMENT,  when  presumed,  728. 
TRUTHFULNESS  OF  WITNESS,  how  assailed,  486. 

how  sustained,  490. 

UNANSWERED  LETTER,  when  party  bound  by,  682. 
•*  UNDERTAKING,"  variance  as  to  proof  of,  116  a. 
UNIFORMITY  AND  CONTINUANCE. 

Burden  on  party  seeking  to  prove  change  in  existing  conditions,  816. 

residence,  817. 

occupancy,  818. 

habit,  819. 

coverture,  820. 

solvency,  821. 
foreign  law  is  presumed  to  be  the  same  as  our  own,  822. 
Constancy  of  nature  presuTnedy  828. 

Of  physical  sequences,  824. 

Of  animal  habits ,  8  25 . 

Of  conduct  of  men  in  masses,  826. 
UNKNOWN  INSTRUMENTS,  how  to  be  pleaded  and  proved,  92. 
UNKNOWN  PERSONS,  how  names  of  to  be  pleaded  and  proved,  97. 
UNKNOWN  WEAPONS,  indications  as  to,  764. 
UNNECESSARY  AVERMENTS,  need  not  be  proved,  138. 

VALUE,  provable  from  reputation,  258. 

to  be  proved  by  experts,  416. 

variance  as  to,  126. 
VARIANCE. 

Instrument  by  which  Wrong  is  inflicted. 

Agency  by  which  wrong  is  inflicted  must  be  substantially  proved,  91. 

material  variance  is  fatal,  92. 

unknown  instruments  may  be  so  described,  98. 
Names  of  Persons. 

Such  names  must  be  proved  as  averred,  94. 

enough  if  indictment  gives  name  in  popular  use,  95. 

sufficient  if  name  be  idem  sonans,  96. 

variance  between  *^  known  "  and  **  unknown  "  may  be  fatal,  97. 

alias  dictus  allows  alternative  proof,  98. 

middle  name,  when  distinctive,  must  be  proved,  99. 
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VARIANCE  —  (continued). 

Yftriance  between  ••Junior"  and  **  Senior,"  100. 

variance  as  to  description  is  fatal,  101. 

proof  of  acts  b^  agent  will  sustain  arerment  of  acts  by  principal,  102. 

corporation  name  must  be  proved,  though  charter  need  not  be  produced, 
102  a. 
Time  and  Place. 

Time  proved  may  be  any  day  prior  to  finding,  108. 

exception  as  to  records  and  written  documents,  103  a. 

offences  of  other  dates  than  that  proved  excluded,  104. 

offence  shut  out  by  statute  of  limitations  cannot  be  proved,  105. 

time,  when  essence  of  offence,  must  be  proved,  106. 

place  must  be  proved  within  jurisdiction  of  court,  107. 

proof  may  be  inferential,  108. 

when  place  is  descriptive  variance  is  fatal,  109. 

venue  in  homicide,  110. 

venue  in  larceny,  conspiracy,  and  treason,  111. 

venue  as  to  extra-territorial  principal,  112. 

venue  in  cases  of  illegal  letters  and  challenges,  113. 
Written  Instruments  and  Records, 

When  *•  tenor*'  is  set  out,  variance  is  fatal,  114. 

accuracy  required  as  to  records,  115. 

when  legal  effect  is  given,  sufficient  if  proof  substantially  conforms,  116. 

general  designation  to  be  accurate,  116  a. 

when  variance  is  doubtful,  case  is  for  jury,  117. 

lost  or  unobtainable  documents  may  be  proved  by  parol,  118. 

loss  must  be  satisfactorily  shown,  119. 

inspection  may  be  ordered,  120. 
Words  spoken. 

Words  spoken  to  be  substantially  proved,  120  a. 
Goods y  Numbers,  and  Surns. 

Articles  described  must  be  substantially  proved,  121. 

coin  must  be  specifically  proved,  122. 

proof  must  come  up  to  some  one  article  charged,  123. 

animals  must  be  substantially  proved  as  described,  124. 

variance  in  number  immaterial,  125. 

variance  as  to  value  immaterial,  unless  value  be  descriptive,  126. 

collective  value  does  not  sustain  specific,  127. 
Negative  Averments. 

Burden  on  defendant  to  prove  matter  peculiarly  in  his  own  knowledge, 
128. 
Divisible  Averments. 

Defendant  may  be  convicted  of  part  of  offence  charged,  129. 

may  be  convicted  of  minor  offence,  1 30. 

any  proved  assignment  will  be  sufiicient,  131. 

one  of  several  articles  in  larceny  is  enough,  132. 

and  so  of  several  objects  in  conspiracy,  133. 

and  so  of  divisible  predicates,  134. 
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TARIANCE  —  (continued), 

and  BO  of  cumulative  intents,  185. 

defendants  may  be  severally  convicted,  186. 

divisibility  extended  by  statute,  187. 
Surplusage, 

Unnecessary  words  can  be  rejected,  188. 

effect  of  videlicet,  141. 

aggravation  and  inducement  may  be  discharged,  142. 

otherwise  when  allegation  is  essential,  143. 

differentia  between  major  and  minor  offence,  144. 

allegations  of  number  and  quantity  may  be  distributively  proved,  145. 

descriptive  averments  must  be  proved,  146. 

otherwise  as  to  formal  language,  147. 

*'  feloniously  "  may  be  so  rejected,  148. 

acquittal  from  no  bar,  583. 
VENUE,  how  to  be  proved  (see  Place),  107,  118. 
VERACITY  OF  WITNESS,  how  assailed  and  defended,  486,  490. 
VERDICT,  when  a  bar,  574. 
VERDICTS,  when  admissible  by  themselves,  609. 
VIDELICET,  effect  of  as  to  variance,  141. 
VIEW  BY  JURY,  inferences  from,  797. 

how  to  be  taken,  312. 
VOICE,  identification  by,  808. 
VOIR  DIRE,  practice  as  to,  447. 

"  WARRANT,"  variance  as  to  proof  of,  116  a. 
WEAPON,  variance  as  to,  92. 

inferences  from,  765,  768,  774-9. 

may  be  tested  in  court,  814. 
WEATHER,  may  be  proved  by  public  records,  528. 

inferences  as  to,  816,  828. 
WIFE,  when  admissible  for  or  against  her  husband  (see  Husband  and 
Wife),  890. 

killing  of,  inferences  in  cases  of,  785. 

subjection  of,  when  inferred,  188. 
WITNESSES. 
Procuring  Attendance. 

Subp<sna  the  usual  mode  of  enforcing  attendance,  845. 

subpoena  must  be  personally  served,  846. 

fees  allowable  to  witness,  847. 

in  felonies  expenses  need  not  be  prepaid,  848. 

witness  refusing  to  attend  is  in  contempt,  849. 

attachment  granted  on  rule,  850. 

habeas  corpus  may  issue  to  bring  in  imprisoned  witness,  851. 

witness  may  be  required  to  find  bail  for  appearance,  852. 
Oath  and  its  Incidents, 

Oath  is  an  appeal  to  a  higher  sanction,  858. 

witness  is  to  be  sworn  by  the  form  he  deems  most  obligatory,  854. 
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WITNESSES—  (continued). 

affirmation  may  be  substituted  for  oath,  S55. 
PrwiUge  from  Arrest 

Witness  not  privileged  as  to  criminal  arrest,  bat  otherwise  as  to  dril, 
856. 
Who  are  competent. 

Competency  is  for  court,  867. 

competency  is  presumed,  858. 

ordinarily  competency  should  be  excepted  to  before  oath,  859. 

distinction  between  primary  and  secondary  does  not  apply  to  witnenes, 
860. 

atheism  at  common  law  disqualifies,  861. 

evidence  may  be  taken  as  to  religious  belief,  862. 

infamy  at  common  law  disqualifies,  368. 

removal  of  disability  by  statute,  368  a. 

excepted  cases  where  convict  may  testify,  864. 

removal  of  disability  by  pardon,  865. 

admissibility  of  infants  depends  on  intelligence,  866. 

no  absolute  presumption  from  infancy,  867. 

court  may  examine  witness  or  continue  trial,  868. 

deficiency  of  percipient  powers  if  total  excludes,  869. 

in  insanity  the  same  tests  are  applicable,  870. 

witness  may  be  examined  by  judge  as  to  capacity,  871. 

inquisition  only  primd  facie  proof,  372. 

capacity  to  perceive  a  condition  of  credibility,  878. 

and  so  of  capacity  to  narrate,  874. 

deaf  and  dumb  witnesses  not  incompetent,  875. 

bias  to  be  taken  into  account  in  estimating  credibility,  876. 

and  so  of  want  of  familiarity  with  topic,  377. 

and  so  of  capacity  to  remember,  878. 

want  of  circumstantiality  a  ground  for  discredit,  879. 

Falsum  in  uno,fal8um  in  omnibus,  not  universally  applicable,  880. 

literal  coincidence  in  oral  statements  suspicious,  881. 

affirmative  testimony  stronger  than  negative,  882. 

when  credit  is  equal,  preponderance  to  be  given  to  numbers,  888. 

credibility  of  witnesses  is  for  jury,  884. 

intoxicated  witnesses  may  be  excluded,  884  a, 

counsel  in  case  may  be  witnesses,  885. 
Number  of. 

In  treason  two  witnesses  are  required,  886. 

rule  in  perjury,  387.    • 
in  bastardy,  388. 
in  divorce  cases,  889. 
Husband  and  Wife. 

Husband  and  wife  cannot  testify  for  or  against  each  other,  890. 

and  so  for  or  against  each  other's  co-defendants,  391. 

rule  does  not  apply  where  acquittal  of  one  co-defendant  does  not  affect 
the  other,  392. 
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WITNESSES  —  (continued). 

exception  in  case  of  violence,  393. 
exception  in  case  of  abduction  and  rape,  394. 
when  admissible  against  admissible  for,  394  a. 
bat  may  be  a  witness  to  prove  marriage  collaterally,  895. 
cannot  be  compelled  to  criminate  each  other,  396. 
distinctive  rules  as  to  bigamy,  397. 
cannot  testify  as  to  confidential  relations,  398. 
effect  of  death  and  divorce  on  admissibility,  399. 
general  statutes  do  not  remove  disability,  400. 
otherwise  as  to  special  enabling  statutes,  401. 
husband  and  wife  may  be  admitted  to  contradict  each  other,  402. 
Distinctive  Rules  as  to  Experts, 
Expert  testifies  as  a  specialist,  403. 
may  be  examined  as  to  laws  other  than  the  lex  fori,  404. 
but  cannot  be  examined  as  to  matters  non-professional,  or  of  common 

knowledge,  405. 
whether  conclusion  belongs  to  specialty  is  for  court,  406. 
expert  may  be  examined  as  to  scientific  authorities,  407. 
expert  must  be  skilled  in  his  specialty,  408. 
court  decides  as  to  impeaching  or  sustaining,  409. 
limits  to  be  defined  by  court,  410. 
but  not  to  include  matters  of  ordinary  observation,  411. 
medical  man  must  be  an  expert  in  his  school,  412. 
so  of  scientists,  413. 

so  of  practitioners  in  a  business  specialty,  414. 
so  of  artists,  415. 

so  of  persons  familiar  with  a  market,  416. 
on  questions  of  sanity  not  only  experts  but  friends  and  attendants  may  be 

examined,  417. 
expert  may  be  examined  as  to  hypothetical  case,  418. 
may  explain  his  opinion,  419. 
his  testimony  to  be  jealously  scrutinized,  420. 
especially  when  ex  parte,  421. 
post-mortem  observations,  422. 
examination  of  blood-stains,  423. 
examination  of  handwriting,  424. 

as  to  terms  of  art,  opinions  on  conceded  facts,  obscure  terms,  &c.,  425. 
he  may  be  specially  feed,  426. 
Defendants  as  Witnesses, 

Defendant  at  common  law  may  make  statement,  427. 

by  statute  may  be  sworn  as  witness,  428. 

party  is  subject  to  the  ordinary  limitation  of  witnesses,  429. 

may  be  cross-examined  to  the  same  extent,  430. 

may  be  examined  as  to  his  motives,  431. 

cannot  avoid  relevant  questions  on  the  ground  of  self -crimination,  432. 

may  be  contradicted  on  material  points,  433. 

may  be  reexamined,  434. 
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no  presamption  against  defendant  for  not  testifying,  4S5. 

counsel  not  to  allude  to  non-testifying,  485  a. 

distinctive  provisions  in  particular  States,  436. 

husband  and  wife  not  affected  by  statute,  487. 

otherwise  as  to  co-defendants,  488. 
Accomplices  and  Co- Defendants, 

Accomplices  competent  for  prosecution,  489. 

an  accomplice  is  a  voluntary  co-worker,  440. 

corroboration  required  to  sustain,  441. 

to  what  corroboration  must  extend,  442. 

right  of,  to  pardon,  448. 

latitude  allowed  in  cross-examining,  444. 

co-defendants  at  common  law  not  admissible  for  each  other,  445. 
Examination  of. 

Judge  may  order  separation  of  witnesses,  446. 

voir  dire  a  preliminary  examination,  447. 

all  witnesses  on  back  of  indictment  must  be  produced,  and  so  of  all  wit- 
nesses to  transaction,  448. 

interpreter  to  be  sworn,  449. 

witnesses  refusing  to  answer  punishable  by  attachment,  450. 

witness  is  no  judge  of  the  materiality  of  his  testimony,  451. 

court  may  examine  witness,  452. 

witness  is  protected  as  to  answers,  458. 

examination  and  cross-examination  governed  by  same  rules  as  in  civil 
suits,  454. 

leading  questions  excluded,  454  a. 

witness  cannot  be  asked  as  to  conclusion  of  law,  455. 

nor  as  to  motives  of  other  persons,  456. 

nor  can  opinion  ordinarily  be  given,  457. 

otherwise  when  opinion  is  fact  at  short-hand,  458. 

so  as  to  noises,  smells,  and  identifications,  459. 

so  as  to  facts  which  cannot  be  expressed  in  concrete,  460. 

witness  may  give  substance  of  conversation,  461. 

vague  impressions  are  inadmissible,  462. 

witness  cannot  be  compelled  to  criminate  himself,  463. 

nor  to  expose  himself  to  fine  or  forfeiture,  464. 

privilege  in  this  respect  can  only  be  claimed  by  witness,  465. 

danger  of  prosecution  must  be  real,  466. 

exposure  to  civil  liability  no  excuse,  467. 

nor  to  police  or  liquor  prosecutions,  468. 

court  determines  as  to  danger,  469. 

waiver  of  part  waives  all,  470. 

pardon  and  indemnity  do  away  with  protection,  471. 

for  the  purpose  of  discrediting  witness,  answers  will  not  be  compelled 
to  questions  imputing  disgrace,  472. 

otherwise  when  such  questions  are  material,  478. 

witness  may  be  asked  whether  he  has  been  in  prison,  474. 
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questions  may  be  asked  as  to  religious  belief,  475. 

and  so  as  to  questions  of  motive,  or  veracity,  or  res  gestae,  476. 

and  so  as  to  bias,  477. 

presumption  from  refusing  to  answer,  478. 

witness's  answers  as  to  prior  conduct  conclusive,  479. 

compelled  answers  cannot  be  used  against  witness,  480. 
Impeaching  and  sustaining. 

Rules  in  criminal  the  same  as  in  civil  issues,  481. 
.  opposing  witness  can  be  impeached  by  proving  that  he  formerly  stated 
differently,  482. 

witness  must  first  be  asked  as  to  such  statements,  483. 

witness  cannot  be  contradicted  on  matters  collateral,  484. 

witness's  answer  as  to  motives  may  be  contradicted,  485. 

his  character  for  truth  may  be  attacked,  486. 

questions  to  be  limited  by  time  and  place,  487. 

bias  may  be  shown,  488. 

infamy  may  be  shown  to  impeach  credibility,  489. 

impeaching  witness  may  be  attacked  and  sustained,  490. 

impeached  witness  may  be  sustained,  491. 

but  not  by  proof  of  former  statements,  492. 
Reexam  ination, 

Paily  may  reexamine  witness,  498. 

witness  may  be  recalled,  494. 

witness  may  be  re-cross-examined,  495. 
Privileged  Communications. 

Lawyer  not  permitted  to  disclose  communications  of  client,  496. 

not  necessary  that  relationship  should  be  formally  instituted,  49  7. 

nor  is  privilege  lost  by  termination  of  relationship,  498. 

client  cannot  be  compelled  to  disclose  communications  made  by  him  to 
his  lawyer,  499. 

privilege  must  be  claimed  in  order  to  be  applied  and  may  be  waived,  500. 

communications,  to  be  privileged,  must  be  made  to  party's  exclusive  ad- 
viser, 501. 

lawyer  not  privileged  as  to  information  received  by  him  extra-profession- 
ally,  502. 

information  received  out  of  scope  of  professional  duty  not  privileged, 
503. 

privilege  does  not  extend  to  communications  in  view  of  breaking  the  law, 
504. 

communications  between  party  and  witnesses  privileged,  505. 

telegraphic  communications  not  privileged,  506. 

priests  not  privileged  at  common  law  as  to  confessional,  507. 

judges  cannot  be  compelled  to  disclose  grounds  of  judgment,  509. 

nor  jurors  as  to  their  deliberations,  510. 

juror  if  knowing  facts  must  testify  as  witness,  511. 

prosecuting  attorney  privileged  as  to  confidential  matter,  512. 

state  secrets  are  privileged,  513. 
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and  consultations  of  legUIatore  and  executiye,  514. 

police  secrets  privileged,  515. 

medical  attendants  not  privileged,  516. 

no  privilege  to  ties  of  blood  or  friendship,  517. 

alleged  parent  cannot  be  examined  as  to  access  in  cases  involving  legiti- 
macy, 518. 

when  person  calling  bound  by  statement  pf,  681. 
WITNESSES  IN  FORMER  TRIAL,  EVIDENCE  OF. 

Evidence  of  deceased  witness  in  former  trial  admissible,  227. 

death  of  witness  may  be  presumed  from  lapse  of  time,  228. 

so  of  witnesses  out  of  jurisdiction  or  subsequently  incompetent,  229. 

so  of  insane  or  sick  witness,  230. 

mode  of  proving  evidence  in  such  case,  281. 
WITNESSES  OUT  OF  PROCESS,  when  testimony  can  be  reproduced, 

229. 
WORDS  SPOKEN. 

Words  spoken  to  be  substantially  proved,  120  a. 
WOUND,  inferences  from,  769-72,  774. 
WOUNDS,  variance  as  to,  92. 
WRITING,  how  proved,  549  et  seq. 
WRITINGS,  cannot  be  varied  by  parol,  152,  620. 
WRITS,  JUDICIAL,  when  admissible,  612. 
WRITTEN  INSTRUMENTS  AND  RECORDS. 

When  **  tenor  "  is  set  out,  variance  is  fatal,  114. 

accuracy  required  as  to  records,  115. 

when  legal  efifect  is  given,  sufficient  if  proof  substantially  conforms,  116. 

general  designation  to  be  accurate,  116  a. 

when  variance  is  doubtful,  case  is  for  jury,  117. 

lost  or  unobtainable  documents  may  be  proved  by  parol,  118. 

loss  must  be  satisfactorily  shown,  119. 

inspection  may  be  ordered,  120. 

834 


iiplllli 


